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FIRST  DIVISION. 

Right  Honourable  Charles  HopEi  Lord  President. 
Hon.  Datid  Robertson  Williamson   Ewart,   Lord 

Balgray. 
Adam  Gillies,  Lord  Gillies. 
Joshua  Henrt  Mackenzie,  Lord  Mackenzie. 
George  Cranstoun,  Lord  Corehouse,  in  room  of  Lord 

Balgray,  who  died  in  February  1837* 

Lords  Ordinary. 

George  Cranstoun,  Lord  Corehouse. 
John  Fullerton,  Lord  Fullerton. 
Henry  Cockburn,  Lord  Cockburn,  in  room  of  Lord 
Corehouse. 


SECOND  DIVISION. 

Right  Honourable  David  Boyle,  Lord  Justice-Clerk. 
Honourable  Sir  William  Miller,  Bart.  Lord  Glenlee. 
Alexander  Maconochie,  Lord  Meado\vbank. 
John  Hay  Forbes,  Lord  Medwyn. 
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Lords  Ordinary. 

Sir  James  Wellwood  Moncreiff,  Bart.  Lord  MoncreiflT. 
Francis  Jeffrey,  Lord  JeflTrey. 

Lords  Ordinary  on  the  Bills* 

Henry  Cockburn,  Lord  Cockburn. 

John  Cuninghame,  Lord  Cuninghamei  who  took  his  seat 

on  the  Bench  in  February  1837»  on  the  death  of  Lord 

Balgray. 


HIGH  COURT  OF  JUSTICIARY. 

Right  Honourable  Charles  Hope,  Lord  Justice-GeneraL 
Right  Honourable  David  Boyle,  Lord  Justice-Clerk. 
Lords  Commissioners.  "^TLoKDs   Meadowbank,   Mac- 
kenzie, Medwyn,  Moncreiff,  and  Lord  Cock- 
BURN,  who  succeeded  Lord  Gillies,  appointed  Baron 
of  Exchequer. 
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COURT  OF  EXCHEQUER. 


Lord  Gillies,  Baron  of  Exchequer. 


John  Hope,  Esq.  Dean  of  Faculty. 
John  Archibald  Murray,  Esq.  Lord  Advocate. 
John  Cuninghame,  Esq.  Solicitor- General,  promoted  to 
the  Bench  in  room  of  Lord  Balgray,  and  succeeded  by 
Andrew  Rutherfurd,  Esq. 
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SECOND  DIVISION. 
No.  L  12//t  November  1836.    ^ 

WILLIAM  AND  JAMES  MURDOCH  and  Mandatary 

against 

DAVID  BALDERSTON  and  Others. 

Process. — Proof. — (Diligence  for  recovery  of  writings.) — 
Confidentiality. — Circumstances  where^  in  an  action  for  recovery 
cf  insurance  on  goods  lost  at  seoj — a  motion  by  the  insurers  for  a 
diUgenee  to  recover  correspondence  betwixt  the  mandatary  of  the 
insured  and  the  shippers^  posterior  to  the  loss  and  to  the  commence^ 
ment  of  the  dispute  or  question  betwixt  the  parties,  and  up  to  the  date 
rfthe  action^  u)as  refused* 

The  parenersy  William  and  James  Murdoch,  merchaDts  in  Halifax^  Narrative. 
Nova  Scoda,  bronght  an  action  against  the  defenders,  David  BaU 
derston  and  others,  for  the  amount  of  a  policy  of  insurance  oa 
goods  shipped  per  the  Elizabeth,  by  James  Morrison  and  Company 
of  London,  to  Halifax,  and  which  was  underwritten  by  the  de- 
fenders, the  goods  having  been  lost 

Id  defence,  it  was  stated,  that  Mr  Murdoch  of  Greenock,  the. 
mandatary  of  the  pursuers,  had  expressly  stated  to  Mr  Maxton,  of 
Meisre.  Martin  and  Company  of  Greenock,  that  the  Elizabeth  was 
of  Class  A.  1,  or  of  the  first  class ;  and  this  statement  he  made  upon 
the  authority  of  a  letter  from  Messrs  Morrison  and  Company,  the 
shippers,  which  letter  he  also  shewed  to  Mr  Maxton.     Mr  Maxton 
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Narrative. 


J8  Nov.  1836.  communicated  this  information  to  the  defenders,  who,  upon  the  faith 
Murdochond  ^^ ^'*  underwrote  the  policy.  The  defenders  therefore  pleaded  mis- 
Mandatary  t;.  representatron,  and  further  statedon  record,  (Stat.  7,)  *  The  pursuers, 
Oiherr***"  '"^  *  through  their  agent  and  mandatary-,  have,  in  their  correspondence 

<  with  Messrs  James  Morrise^nand  Company,  admitted  the  state  of 
^the  facts  to  be  truly  as '-.above  spt  forth,  and  have  on  this  very 
Aground  intimated  ^'ciMm  of  relief  against  these  gentlemen,  on 

<  account  of  their-h^Jpg  misled  them  into  making  the  misrepresen- 

•  tation  in  queyfiok*' 
Upon  th«,  defenders'  motion  for  a  diligence  to  recover  the  cor« 

respond^nce,* referred  to  in  that  statement,  the  Lord  Ordinary  re- 

striet'esd'/tlie  diligence,  as  stated  in  the  following  interlocutor :  <  6th 

*'Jul^  1836. — Having  heard  parties'  procurators  on  the  motion  of 

'..*f  tbe  defenders  for  a  diligence  to  recover  correspondence  between 

*  the  pursuers  and  Morrison  and  Company,  posterior  to  the  loss  and 

<  to  the  commencement  of  the  dispute  or  question  between  the  pre- 

<  sent  parties,  refuses  to  grant  the  diligence  to  that  effect' 
The  defenders  reclaimed,  and  craved  a  diligence  to  recover  *  all 

<  correspondence  between  the  pursuers  and  Morrison  and  Company, 

<  both  prior  and  post.erior  to  the  loss  of  the  vessel  and  commence- 

<  ment  of  the  dispute  or  question  between  the  parties,  and  up  to  the 

<  date  of  the  present  action/ 


OpinioD  of 
Court. 


Judgment 


Lord  Meadowbank  referred  the  parties  to  a  recent  English  case, 
where  Lord  George  Lennox  had  instituted  a  ftuit  for  recovery  of 
an  insurance  on  the  life  of  a  brother  officer.  It  was  stated  that  the 
party  insured  had  been  subject  to  fits  of  epilepsy,  and  that,  after  his 
death,  correspondence  had  passed  betwixt  Lord  George  and  others, 
officers  of  the  regiment,  on  this  subject.  The  Court  in  England 
had  held  that  the  objection  of  confidentiality  did  not  apply  to  the 
recovery  of  this  correspondence.  His  Lordship  did  not  mean,  how- 
ever, that  that  case  was  similar  to  the  present. 

Ijord  Glenlee  thought  that  the  defenders  could  not  insist  on  seeing 
correspondence  betwixt  the  shippers  and  tlie  pursuers  subsequent 
to  the  loss.  These  parties  were  entitled  to  make  any  statement  of 
the  circumstances  they  pleased,  in  confidence.  The  case  of  Lord 
George  Lennox  writing  to  other  officers  in  the  regiment  not  parties 
to  the  dispute  was  not  a  case  of  confidentiality,  but  admissions  or 
atatements  to  third  parties,  on  which  the  party  insuring  might  found. 

The  other  Judges  concurred.   . 

The  Lords  unanimously  adhered^  and  found  expenses  due. 

Lord  Ordinary,  Monardff*        Act.  Ivoty,  •      Alt.  JRvtheirfiird  tnd  Pmnqf»       Canqh' 
Idl  jr  MacdowaSf  S.  S.  C.  and  SmUh  jr  Einnear,  W.  S.  Agents.        Jtay  Clerk, . 

R. 
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FJBST  DIVISION, 

4 

No.  II.  16A  November  1886. 

A.  B.  P£TlTION£R. 

CuBATOR  Bonis. — An  interim  appointment  of  a  curator  bonis  by  the 
Lard  Ordmary  on  the  BiBsy  during  vacation^  confirmed  by  the  Court 

This  was  a  petition  to  the  Lord  Ordinary  on  the  Bills,  during  the  Namtif*. 
Taeationy  for  appointment  of  a  carator  bonis  to  a  party  who  was 
a  partner  in  a  mercantile  oom^ny,  consisting  of  two  other  parties 
and  himself.  X^^e  petition  stated,  that  the  party  was  in  such  a 
state  of  health,  both  of  mind  and  body,  as  to  be  incapable  of  ma- 
nagiDg  his  afiairs;  that  there  was  no  reasonable  prospect  of  health 
being  restored  to  him;  and  that  the  iq>pointment  was  the  more  ne- 
cessary, as  it  was  the  inteotioq  of  his  brothers  to  dissolre  the  com- 
pany. 

The  Lord  Ordinary  ordered  intimation  on  the  walls  and  in  the 
Minnte-book ;  and  at  the  same  time  appointed  the  person  suggested 
to  be  curator  bonis  until  the  tenth  sedernnt-day  in  Norember,  and 
ordered  the  petition  to  be  Uid  before  the  Court  to  be  finally  dis*- 
poeed  of.  The  Court  confirmed  the  nomination  by  the  Lord  Or^  Judgmcnu 
dinary,  and  of  new  appcnnted  the  curator  in  common  form. 

Act.  MotOekk.        W.  A.  O.  Jr  H  EOk^  W,  &  Agents.        D.  Cerk. 

C.  Iv« 


SECOND  DIVISION. 
No.  III.  \&ih  November  1836. 

JAMES,  WOOD,  AND  JAMES  and  Mandatary 

offainst 

ALEXANDER  and  JOHN  DOWNIE,  as  a  Company  a»p 

AS  Individuals. 

Compensation. — Society* — Circumstances  where  an  absolute  dis^ 
position  having  been  granted  by  G.  to  A.  D.,  qualified  by  a  backr 
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15  Nov.  1836. 


James,  &c. 
V.  A.  &  J. 
Downie. 


bondy  as  a  security  for  advances  by  A.  D.  before  or  after  the  date  of 
the  disposition ;  and  advances  having  been  made  to  G.  by  the  com" 
pamj  of  A,  Z).  and  Co.^  of  v}hich  A^  D.  was  a  partner ; — it  was 
founds  (in  a  question  of  forthcoming  at  the  instance  of  arresting  ere' 
ditors  of  G.  against  A,  D.  and  Co.^J  that  A,  D.  and  Co,  were  en- 
titled to  retain  and  apply  the  price  of  the  property  sold  under  the 
disposition  to  A.  D.,  in  liquidation  of  advances  made^  whether  the 
same  were  made  by  A.  D,  or  by  A,  D.  and  Co.^  to  G.,  or  on  his 
account. 
Proof.— (Reference  to  Oath  of  Debtor.) — Opinion  by  tlie 
Lord  Ordinary,  (no  dissented  from^  J  that  an  absolute  diqf^osition, 
qualified  by  a  back-bond,  having  been  granted  to  a  partner  of  a  com* 
pony,  in  his  individual  name,  as  a  security  for  advances  made,  or  to 
be  made  by  him  to  the  granter  of  the  disposition,  and  advances  hav- 
ing been  made  by  the  company  on  the  faith  of  the  security,  it  would 
be  competent  for  the  company,  in  a  question  with  arresting  creditors 
of  the  disponer,  to  prove,  by  the  oath  of  the  disponer,  the  common 
debtor,  that  the  security,  though  taken  to  an  individual  partner,  was 
really  a  trust  for  behoffofthe  company. 


Narrative. 


In  1620,  John  Gilchrist,  (the  common  debtor,)  then  carrying  on 
business  in  Glasgow,  applied  to  Alexander  and  John  Downie  to  ad- 
vance him  certain  sums  of  money,  for  the  purpose  of  erecting  buildings 
and  fitting  up  machinery,  in  connection  with  a  dyework  possessed  by 
him.  The  defenders  agreed  to  the  proposal, , and  also  to  sell  to  Gil- 
christ commodities  for  the  purpose  of  his  trade,  upon  credit,  from 
time  to  time.  In  security  of  these  advances,  Gilchrist,  on  dOth 
March  1829,  granted  an  absolute  disposition  of  his  property,  includ- 
ing the  machinery,  in  favour  of  the  defender,  Alexander  Downie, 
and  his  heirs  and  assignees.  Alexander  Downie  was  duly  infeft 
of  the  same  date.  This  conveyance  was  qualified  by  a  back- bond 
executed  at  the  same  time,  but  not  delivered  or  recorded,  declaring, 
that  though  the  disposition  was  ex  facie  absolute,  it  was  in  truth 
intended  that  Downie  should  hold  the  subjects,  in  security  to  him 
and  his  foresaids,  >  of  L.900  instantly  advanced  and  paid  to  the  said 
<  John  Gilchrist  by  me.'  It  was  farther  declared  that  the  security 
should  be  restricted  to  advances  not  exceeding  L.2000.  The  back- 
bond contained  a  clause,  declaring,  ^  that  the  subjects  are  and  shall 

*  be  redeemable  from  me  and  my  foresaids  by  the  said  John  Gil- 
^  Christ's  heirs  and  sut^cessors  whomsoever,'  &c.  <  and  that  by  pay- 

*  ment  to  us  of  the  said  dum  of  L.900,  and  the  expenses  and  whole 
f  sum&  disbursed  by  me  and  my  foresaids  in  relation  to  the  premises.' 
On  the  faith  of  this  security  advances  were  made  by  the  company 
of  Alexander  and  John  Downie,  and  goods  to  a  considerable  amount. 
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for  the  purposes  of  Gilchrist's  trade,  were,  from  time  to  time,  sold  IS  Nov.  1836. 

to  him,  or  those  in  the  management  of  his  business.     With  a  view    ^"'•V^*^ 

to  repayment,  the  defenders,  Alexander  and  John  Downie,  in  the  ,;.'^^!\  j? 

end  of  1829,  sold  the  heritable  subjects  for  L.1070,  and  the  move-  Dowoi*. 

able  part,  in  February  1830,  for  L.250.     After  applying  these  sums  Narrative. 

in  payment  of  the  advances  and  furnishings  made  to  Gilchrist,  there 

still  remained  due  to  the  defenders,  as  they  alleged,  L.97,  lis. 

lid.,  exclusive  of  interest,  as  appeared  from  the  account-current 

in  the  company  books.     After  the  sale  the  account-current  was 

examined  and  doqueted  by  Gilchrist,  who  approved  of  the  sales  of 

his  heritable  and  moveable  property,  and  of  the  application  of  the 

prices  thereof,  and  acknowledged  that  the  balance  of  L.97  :  7  :  1 1 

was  correct.     An  arrestment  to  the  extent  of  L.200  was  executed 

upon  dlst  December  1829,  in  virtue  of  a  process  then  depending  at 

the  instance  of  James,  Wood  and  James,  merchants  in  London, 

"against  Gilchrist     The  arrestment  was  used  in  the  hands  of  A.  and 

J.  Downie  as  a  company,  and  of  the  individual  partners,  after  the 

'sale  of  the  heritable  subjects,  but  before  payment  of  the  price,  and 

before  the  sale  of  the  moveable. 

The  pursuers,  James,  Wood  and  James,  thereafter  brought  this  Pursuers* 
process  of  forthcoming,  and  pleaded — (1.)  That  Alexander  Downie  ^**^* 
was  not  entitled  to  convert  the  security  granted  to  him  individually, 
or  apply  the  price  otherwise  than  for  the  purposes  mentioned  in  the 
disposition  and  back-bond. '  (2.)  That  under  these  deeds  the  com- 
pany of  Alexander  and  John  Downie  had  no  right  or  interest  in  the 
subjects  conveyed,  and  they  never  did  validly  acquire  any  right  or 
interest  therein.  (3.)  That  Gilchrist's  right  and  interest  in  the 
subjects  was  arrestible  in  the  hands  of  Alexander  Downie;  and 
the  arrestments  used  by  the  pursuers  before  the  sale  of  the  move- 
able property,  and  after  the  sale  of  the  heritable  subjects,  although 
the  price  thereof  had  not  been  paid,  was  valid  and  effectual.^ 

The  defenders  (the  arrestees)  pleaded — (1.)  The  conveyance,  Defenders 
though  granted  to  Alexander  Downie  individually,  was  in  truth  ^^^^ 
intended  as  a  security  to  the  company  of  A.  and  J.  Downie,  for  ad^ 
vances  to  be  made  by  them  to  Gilchrist;  and  therefore  Alexander 
or  the  company  were  entitled  to  retain  the  subjects,  conveyed  in 
security,  or  the  price  thereof  in  payment  of  the  advances  actually 
made  either  by  the  company  or  Alexander  Downie.  They  offer- 
ed to  prove  the  nature  and  object  of  the  security  by  the  books  and 
correspondence ;  or  to  do  so  by  Gilchrist's  oath.  (2.)  The  defend- 
ers had  no  funds  in  their  hands  which  could  be  carried  off  by  the 
arrestment,  Gilchrist,  being  still  indebted  to  them. 
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Downie. 

Lord  Ordi- 
nary's Inter 
locutor. 


Note. 


U  Not.  \S3^      The  Lord  Ordinary  pronounced  this  interlocutor  and  note : 

The  Lord  Ordinary  having  considered  the  closed  record,  end 
heard  parties'  procurators  thereon,  and  made  avisandum,  finds^ 
that  Uie  defenders  are  entitled  to  retain  the  price  of  the  property 
sold,  under  the  disposition  to  Alexander  Downie,  in  liquidation 
of  any  advances  made  by  them,  whether  the  same  were  made  by 
Alexander  Downie,  or  by  Alexander  Downie  and  Company,  to 
John  Gilchrist,  or  on  his  account ;  but  in  respect  that  the  parties 
are  not  agreed  as  to  some  of  the  particulars  in  the  account  founded 
on  by  the  defenders,  before  fiirther  answer,  appoints  the  cause  to 
be  enrolled,  and  reserves  the  question  of  expenses.' 
Note. — <  The  Lord  Ordinary  thinks  this  ease  important,  bat  he 
does  not  think  it  diflScult 

*  The  parties  differ  on  some  particular  facts,  and  perhaps  on  some 
which,  if  cleared  up,  would  leave  no  case ;  but  the  Lord  Ordinary 
is  in  the  belief  that  the  case  may  be  determined  on  grounds  in- 
dependent of  any  of  those  disputed  matters. 

<  The  pursuers  are  creditors  of  Gilchrist  They  arrest  in  the 
hands  of  Downie  and  Company^  and  also  of  Alexander  Doumie, 
Then  the  case  is,  that  an  absolute  disposition  was  made  by  Gil- 
christ to  Alexander  Downie,  under  a  back-bond,  meant  and  ad- 
mitted to  cover  advances  by  him  before  or  e^er  the  date  of  the 
disposition.  The  back*bond  was  not  delivered^  for  the  Lord  Ordi- 
nary is  of  opinion  that  the  pursuers  fail  in  this  point,  there  being 
no  averment  of  delivery^  actual  or  constructivey  in  the  record.  StiU 
there  is  a  qualified  admission  that  it  was  a  trust  for  security  of 
advances  made  or  to  be  made. 

<  But,  taking  the  right  to  be  so  qualified,  the  question  remains, 
what  advances  it  will  cover. 

<  It  was  admitted  in  the  de|[>ate,  and  there  can  be  no  doubt  of  it, 
that  the  trust  will  secure  advances,  whether  made  before  or  after 
the  date  of  the  deed.  This  is  the  known  operation  of  such  an  ab- 
solute conveyance.  The  only  question,  therefore,  is,  Whether 
it  will  cover  advances  made  by  tlie  company  of  A,  Doumie  and  Co.^ 
though  the  title  is  in  A.  Downie  individually,  he  being  a  partner 
of  that  company.  The  Lord  Ordinary  thinks,  that,  on  all  the 
facts  of  the  case,  it  must  be  held  that  the  entire  transaction  was 
taadefor  the  company^  notwithstanding  that,  for  manifest  reasons, 
the  feudal  conveyance  was  taken  to  an  individual;  and  he  should 
be  inclined  so  to  decide  upon  the  ascertained  facts,  but  he  must 
confess,  that  he  is  not  able  to  enter  into  the  relevancy  of  the  pleas 
maintained  by  the  pursuers.  To  him  it  is  not  at  all  apparent^  as 
a  matter  of  law  and  common  sense,  that  the  pursuers  are  entitled 
to  seize  or  arrest  the  price  of  this  property,  supposing  it  to  be 
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strictly  in  tbe  hands  of  Alexander  Downie  as  an  individualy  even  15  Nov.  18Sa 
firhiM  own  bekoqfy  in  security  of  bis  advancesi  without  paying  to    ^^^^v*^ 
tim  the  debt  doe  to  himself  and  his  partners  by  the  advances  of  „^^7&  j! 
hk  campoMjf  to  the  common  debtor,  Gilphrist.     It  seems  to  him  Downie. 
that  the  whole  argument  for  tbe  pursuer,  supposing  the  facts  to       ^^^^^ 
be  gnmted,  proceeds  on  a  fallacy,  and  on  a  misunderstanding  of 
the  cases  of  Smith  and  Bogle,  Ikll  and  Bissett,  &c.   Those  cases, 
rightly  considered,  seem  to  the  Lord  Ordinary  to  prove  the  reverse 
of  the  pursuer's  inference.     Take  Downie  to  be  in  possession, 
with  a  right  of  retentian  or  compensation  for  any  debt  due  to  him-^ 
sel^  can  any  sound  reason  be  assigned  why  he  should  not  retain 
fbr  tbe  debt  due  to  a  company  of  which  be  is  a  member,  by  ad- 
vances made  by  them  to  Gilchrist  at  his  desire,  for  which  debt 
be  might  have  to  bring  an  action  the  next  day  ?  Yet  this  is  the  very 
wont  of  the  case  of  the  defenders.    They  have  a  separate  case,  in 
offering  to  prove,  by  Gilcbriatfs  oath,  that  it  was  really  a  trust  for 
tbe  company,  a  thing  perfeetly  consistent  with  the  terms  of  the  back* 
boadly  or  in  requiring  tht  pursuers  to  prove,  by  Alexander  Downie^ s 
oath,  what  the  trust  was,  or  otherwise  to  take  it  as  it  is  stated. 
The  Lord  Ordinary  thinks  that,  at  the  least,  the  proof  offered  by 
Gilchrist's  oath  would  be  competent ;  but  it  does  appear  to  him  to 
be  anoeceasary.     He  thinks  it  clear  otherwise,  that  there  is  a 
light  of  retention  both  in  Alexander  ]>ownie,  and  in  Alexander 
Downie  and  Company,  for  all  the  advances  made  on  tbe  faith  of 
the  aecarity^  whether  by  the  individual,  or  by  the  company  of 
which  he  was  a  partner.     But  he  is  apprehensive  that  he  cannot 
pronoance  a  decree  of  absolvitor  at  present,  because  there  are 
some  special  points  urged,  as  to  which  he  is  not  sure  that  he 
sees  elearly  the  effect  of  the  pleas  stated.     The  pursuers  say,  \stj 
That  certain  goods  furnished  to  the  wife  of  Gilchrist,  after  he  had 
left  Scotland  for  a  time,  are  not  to  be  considered  as  furnished  to 
him,  and  that,  therefore,  their  value  ought  not  to  be  reckoned 
against  the  price  of  tbe  subjects  disponed ;  and,  2^y,  That  the 
defenders  unwarrantably  took  back  some  goods  which  they  had 
famished.     The  Lord  Ordinary  is  not  sure  that  he  sees  the  bear- 
ing of  this  point  clearly.    His  impression  is,  that  as  Gilchrist  does 
not  appear  to  have  been  notour  bankrupt,  the  furnishings  to  his 
wife  in  his  absence,  for  conducting  the  same  business,  must  be 
taken  as  furnishings  to  him,  and  that  nothing  hindered  the  de* 
fenders  to  take  back  their  own  goods,  though  delivered,  if  they 
were  not  to  be  paid  for.    But  lest  he  should  be  under  any  mis« 
take,  the  argument  having  be^i  directed  chiefly  to  the  general 
question,  he  leaves  these  points  open.-    Probably  expenses  will 
be  due*' 
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r.  A.  &  J. 

Downie. 

BecUimen* 
Pleai. 


EUtpoDcleDU' 
Pleta. 


The  parsuers  redaimed. 

Dean  of  Faculty^  for  reclaimers. — Our  plea  is  derived  from  tbe 
late  Lord  Meadowbank's  opinion  in  Hall  and  Bissett,  as  quoted  in 
2*  Bell,  668.  Compensation  is  not  pleadable.  Alexander  Downie 
is  a  distinct  party,  separate  from  the  company,  in  whose  favour  no 
right  is  taken.  A  partner,  when  sued  for  a  debt  doe  by  himself, 
cannot  plead  compensation  on  a  debt  due  to  a  company  of  which  he 
happens  to  be  a  partner. 

A.  Woodf  for  respondents. — The  case  is  clear  of  Hall  and  Bissett. 
Here,  though  the  disposition  was  in  name  of  Alexander  Downie, 
its  object  was  for  behoof  of  the  company.  The  books  of  the  com- 
pany shew,  that  the  advances  made  were  entered  as  advances  made 
by  the  company.  But  that  is  only  a  subsidiary  view.  Let  it  be, 
that  the  disposition  was  for  behoof  of  Alexander  Downie  indivi- 
dually, then  it  is  to  be  held,  that  the  company  was  merely  advancing 
for  Alexander  Downie's  behoof,  and  the  advances  were  still  made 
on  the  faith  of  the  security.  Besides,  we  are  entitled  to  refer  the 
real  nature  of  the  transaction  to  Gilchrist's  oath. 


Opinion  of 
Court. 


Lord  Glenke. — No  doubt  the  parties  are  bound  by  the  terms  of 
the  back-bond,  <  declaring,  that  the  said  subjects  are,  and  shall  be 
*  redeemable,'  &c.  Now,  does  it  mean  that  Alexander  Downie  was 
to  make  the  advances  with  his  own  hand  ?  It  appears  to  me  of 
no  consequence  whether  they  were  made  by  the  company  or  by 
Alexander  Downie.  The  amount  of  tbe  sums  paid  and  furnishings 
made  to  Gilchrist  must  have  been  allowed  by  him,  before  he  could 
have  asked  back  the  property ;  and  after  the  property  was  sold, 
.Gilchrist  could  not  have  asked  payment  of  the  price,  without  allow- 
ing retention  of  what,  in  reality,  would  have  exhausted  the  whole 
price. 

Lord  Meadowbank. — I  am  of  same  opinion.  This  transaction  was 
for  the  benefit  of  the  company.  But  even  if  it  had  not  been  so,  I 
should  have  said  it  was  not  necessary  that  these  advances  should  be 
made  by  Alexander  Downie  individually,  in  order  to  give  the  com- 
pany the  benefit  of  their  plea. 

lA>rd  Medwyn. — I  do  not  question  the  general  rule  of  law  laid 
down  in  Hall  and  Bissett.  But  the  case  here  is  different.  It  is  just 
as  if  an  action  of  declarator  had  been  brought  by  Gilchrist  against 
Alexander  Downie,  calling  upon  him  to  reconvey  the  subject,  on 
payment  of  his  advances.  From  the  circumstances  of  the  parties,  the 
one  requiring  in  his  manufacture  the  species  of  goods  which  the 
company  dealt  in,  I  have,  no  doubt  that  tbe  security  was  granted 
for  behoof  of  the  company,  and  with  the  view  of  the  company 
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supplying  these  goods.     It  is  no  where  stated,  nor  Joes  it  appear  15  Not.  1836. 
to  be  fact,  that  Alexander  Downie  dealt  individaally  in  these  ar- 
ticles, or  that  he  furnished  them  otherwise  than  by  means  of  the  ^^  ^.  ^  jj 
company  of  which  be  is  a  partner.     But,  suppose  the  security  had  Downte. 
been  for  himself  alone,  and  he  had  even  got  the  goods  from  another  opinion  of 
company,  the  result  would  have  been  the  same.     If  he  interposed  Court. 
his  credit  for  Gilchrist,  and  was  liable  to  that  other  company,  he 
would  have  been  entitled,  in  accounting  with  Gilchrist,  to  state  the 
amount  against  him,  unless  he  had  relieved  him,  by  settling  the  debt 
with  that  company  himself.    I  am  satisfied,  then,  1.  That  this  trans- 
action was  for  behoof  of  the  company  :  But,  2.  Even  if  it  were  not 
so,  and  Alexander  Downie  had  refused  to  go  to  another  company 
for  the  goods  furnished,  still  more,  if  he  applied  to  his  own  com- 
pany to  furnish  them,  I  consider  his  plea  good. 

Lard  Justice-Clerh, — I  have  nothing  to  add.     I  am  satisfied  on 
both  grounds. 

The  Lords  adhered^  and  remitted  to  the  Lord  Ordinary,  reser-  Judgment. 
ving  the  question  of  expenses. 

Lord  Ordinary,  Monereiffl        Act  Dem  o/Fac.  (Hope,)  M'Nei&.       AH.  A.  Wood, 
J.  J,  Beid,  Thomas  Ldmn,  S.S.C.  and  W.  B.  Campbeil,  W.S.  Agents. 


F.  Clerk. 


R. 


SECOND  DIVISION. 
No.  IV.  l$rt  November  1836. 

THOMAS  BRYCE  BUCHANAN 

affainsi 

JAMES  ZUILL  AND  JAMES  YOOL. 

Reduction- Ihprobation.  —  Process. —  (Record.)  —  (Dili* 
GENCE  FOR  PRODUCTION  OF  Writs.) — In  a  reduction-improbation 
of  an  instrument  of  sasine  in  respect  of  various  alleged  nullities — 
there  being  no  specific  averment  of  forgery  in  the  summons-^found^ 
that  tlie  pursuer  was  not  entitled^  hoc  statu^  without  specifically  avei*» 
ring  forgery  in  a  condescendence^  to  call  for  production  of  the  instru^ 
meat  of  sasine* 

Buchanan  raised  a  summons  of  reduction-improbation  of  certain  Kamtive. 
vritSy  and^  among  other  reasons,  set  forth  in  his  summons,  <  Primoi 


A  I 


10 


DECISIONS  OF  THE 


Na4. 


KanatiTe. 


15  Ko?.  1836.  (  Xhe  foresaid  minutes  of  service,  retour,  sasine,  extract  thereof,* 
V^^^    &c.  are  false,  forired,  feiirned,  &c.     «  TeHwj  The  foresaid  iostru- 

Buchanan «.      ^  4.         .  ,   t  .     j«         •*.• 

Zuiil  and  Tool.  *  meot  of  sasino  was  not  warranted  by  any  precept,  dispositioa  or 

<  otiier  warrant,  duly  executed  by  the  alleged  granters  thereof/ 
^  Quarto^  The  said  instrument  of  sasioe  is  null  and  void  in  itself, 

*  inasmuch  as  it  does  not  contain  or  engross,  as  its  warrant,  any 

<  complete  precept,  duly  executed  by  the  alleged  granters  thereof 

*  nor  any  testing  clause  to  the  said  warrant,  disposition  or  precepl^ 

<  containing  the  names  and  designations  of  any  instromentary  wit« 

*  nesses,  date  or  place  of  subscription,  or  subscription  of  the  parties 

<  or  witnesses.' 
Before  a  condescendence  was  ordered,  the  pursuer  mored  the 

Lord  Ordinary  to  ordain  the  defender  to  satisfy  production,  by 
exhibition  of  the  instrument  of  sasine  sought  to  be  improved* 
The  Lord  Ordinary  (22d  June  1836)  found,  <  that  the  pursuer 

<  is  not  entitled  to  call  upon  the  defenders  to  produce  the  iustru* 

<  meat  of  sasine,  and  refuses  the  motion  for  decreet  of  adjudication, 

*  in  regard  to  that  writ,  hoc  statu.' 

The  pursuer  reclaimed. 

Dean  of  Faculty^  iot  reclatmer,*-Thi8  is  an  improbation  of  a 
sasine  on  the  ground  of  forgery ;  and  an  extract  is  not  sufficient, 
when  the  principal  is  called  for. 


Opinion  of 
Court. 


Judgment 


Ijcrd  GlerUee. — Unless  yon  allege  that  it  is  a  foiled  instrument, 
an  extract  is,  according  to  the  statute,  sufficient  You  cannot,  with- 
out a  special  averment  of  forgery,  hoc  statu,  and  in  initio  litis,  require 
a  warrant  for  production  of  the  sasine.  If,  in  your  condescendence, 
you  aver  specifically  forgery  as  a  ground  of  reduction,  you  may 
then  get  a  warrant. 

Dean  of  Faculty. — No  case  of  reduction-iroprobation  is  tried  in 
the  Jury  Court,  in  which  it  is  considered  necessary  to  allege  more 
on  the  ground  of  forgery  than  what  is  set  forth  in  this  summons. 

Lord  Justice-Clerk* — All  that  relates  to  forgery  in  this  summons 
is  mere  matter  of  style.  You  may  get  a  warrant  upon  a  specific 
averment  of  forgery  being  made  in  a  condescendence.  The  words, 
hoc  statu,  in  the  interlocutor,  will  keep  the  matter  open* 

The  other  Judges  concurred. 

The  Lords  adkeredf  and  allowed  expenses  of  appearance  to  4le- 
fenders. 


Lord  Ordinary,  Cochbwm,        Act.  Dean  i^fFac.  (Hope^)  H.  J,  Bobaiwiu  Alt 

Milne.      J,  Mowhroy  j-  A.  Howdetif  W.SS.  oiid  James  MarskcU,  S.S.C.  Agcitts. 
H,  Clerk. 
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FIBST  DIVISION. 

Na  V.  l^tk  November  1886. 

The  Reverend  DONALD  GORDON 

affaiiat 
TRUSTEES  OF  THE  MINISTERS'  WIDOWS' 

FUND. 

KiRi. — MiKTSTERGP*  WiDows*  FuND,  Stat.  19.  Geo.  III.  c.  20. 

A  wnnister  of  one  of  tile  paTliamentary  churches^  under  5.  Geo.  IV. 
&  90,  an  beiny  admitted  a  contributor  to  the  Ministers*  fVidou)s* 
FuMdf— found  liable  in  the  second  lowest  rate,  and  that  from  tlie 
date  of  his  induction  to  his  living. 

THEparsner,  who  was  indncted,  in  1829^  to  tlie  parliaineDtary  NamtiTe. 

ebarch<liyitig  at  Store,  having  been  found  entitled  to  be  admitted 

as  a  contributor  to  the  Ministers'  Widows'  Fund,  ante,  vol.  xi, 

p.  422,  the  case  came  now  before  the  Court,  on  minutes  of  debatOi 

to  determine  the  rate  to  which  the  pursuer  should  be  liable,  and 

the  date  from  which  such  payment  should  commence. 

The  act  of  the  19.  of  Geo.  III.  c.20,  being  the  first  act  for  regu* 
ktii^  the  Widows'  Fund,  ordains,  *  That  every  minister  shall  make 
bis  election  of  one  or  other  of  the  four  above-mentioned  yearly  rates 
to  which  he  chooses  to  be  subject  during  his  life,  by  a  writing 
signed  by  him,  addressed  to  the  trustees  herein-after  appointed, 
and  which  he  shall  deliver,  or  cause  to  be  delivered,  at  the  Gene* 
red  Collector's  or  Receiver's  0|Sce  at  Edinburgh,  within  the  time 
respecUvely  after  mentioned :  That  is  to  say,  every  minister  ha* 
ring  a  benefice  in  the  Western  or  Northern  Isles  of  Scotland, 
on  or  before  the  26th  iiay  of  January  that  shall  first  happen  after 
soch  minister  shall  have  had  right  to  bis  benefice  for  one  whole 
year,  and  every  other  minister  foresaid  of  the  Church  of  Scotland, 
00  or  before  the  26th  day  of  January  that  shall  first  happen  after 
snch  minister  shall  have  had  right  to  his  benefice  for  one  half 
year.'  The  minister  who  shall  neglect  to  give  notice,  in  terms  of 
the  above  provision,  it  is  enacted,  shall  be  deemed  and  adjudged  to 
liave  made  his  election  of  the  second  lowest  rate,  mentioned  in  the 
act;  and  this  rate  is  fixed,  by  the  subsequent  act,  54.  Geo.  Ill,  at 
L4: 14 :  6.  The  pursuer  had  not  made  any  claim  to  be  admitted 
a  eontributor  to  the  fund  previous  to  the  Act  of  Assembly  in  1633. 
A6er  that  his  name  was  included  in  the  lists  made  up  under  the 
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16  Nov.  1836.  act,  and  transmitted  by  the  presbyteries  to  the  clerk  of  the  Trus- 
tees of  the  Widows'  Fund. 


Gordon  v. 
Trustees  of 
the  Ministers* 
Widows* 
Fund. 

Pursuer's 
Pleas. 


The  pursuer  pleaded — The  title  of  the  pursuer  to  become  a  con-* 
tributor  to  the  Widows'  Fund  is  of  a  mixed  nature.     Having  its 
foundation  on  the  statutes;  it  was  rendered  more  perfect  by  the 
ecclesiastical  status  conferred  on  him  by  the  Act  of  Assembly;  and 
it  has  been  finally  completed  by  the  judgment  of  the  Court,  which 
relaxed  the  provisions  of  the  statutes, — in  the  exercise  of  the  power 
committed  to  the  Court,  as  interpreters  of  the  law,  of  derogating 
from  statutes  when  they  become  unsuited  to  the  circumstances  of 
the  time,  StaiVy  i.  1.  16,  and  granted  him  the  right  to  which  the 
Court,  looking  not  to  any  particular  statute,  but  to  the  whole  cir- 
cumstances of  the  case,  considered  him  entitled.    The  pursuer  does 
not  mean  to  maintain  that  the  Act  of  the  Assembly  confers  any  civil 
right,  but  an  ecclesiastical  status,  from  which  the  privilege  of  the 
Widows'  Fund  flowed,  in  the  same  way  as  induction  by  a  presbytery 
to  a  parochial  cure  entitle?  to  draw  the  stipend  of  the  benefice.    Be- 
fore, therefore,  thejudgmentof  the  Court,  or,  at  least,  before  the  Act 
of  Assembly  placed  the  pursuer  in  such  a  situation  as  was  necessary 
to  constitute  a  right  of  admission,  the  defenders  were  not  in  titulo 
to  enforce  his  contributions,  nor  was  he  in  titulo  to  tender  them. 
Besides,  until  the  pursuer  had  some  reasonable  grounds  to  suppose 
that  he  was  liable  in  rates  to  the  fund,  he,  bona  fide,  consumed  the 
whole  fruits  of  his  benefice ;  and,  in  these  circumstances,  no  arrears 
can  lawfully  or  justly  be  claimed  out  of  the  bygone  annual  fruits  of 
the  benefice;   Stair,  ii.  1.  23;  ErsL  ii.  1.  25;    Haldane,   lith 
Dec.  1804 ;  Mor.  v.  Bona  et  Mala  Fides,  App^  No.  3.    2.  In  regard 
to  the  rate,  the  pursuer  is  entitled,  like  every  newly  inducted  mi- 
nister, to  select  his  rate  of  payment  any  time  within  a  year  from 
the  date  of  his  induction. 


Defenders* 
Pleas. 


The  defenders  pleaded — The  right  of  the  pursuer  to  be  admitted 
on  the  fund,  which  was  vested  in  him  antecedently  by  law,  lias 
been  declared,  not  created,  by  the  judgment  of  the  Court  in  his 
favour.  That  right,  it  was  the  opinion  of  the  majority  of  the  Court; 
depended  altogether  on  the  Act  of  Parliament;  the  force  of  which 
cannot  be  extended,  limited  or  controlled  in  a  matter  of  civil  right 
by  any  ecclesiastical  jurisdiction.  The  payment  of  the  pursuer's 
rates  must  therefore  commence,  or  be  calculated,  with  interest,  from 
the  date  of  his  induction,  according  to  the  rates  of  the  act  regula- 
ting the  Widows'  Fund,  and  not  from  the  date  of  the  Act  of  As- 
sembFy,  which  the  Court  threw  out  of  view  in  their  judgment,  nor 
from  the  date  of  decree  in  this  action.     The  argument  of  the  pur- 
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wer,  tliat  arrears  are  not  due,  is  unsound.     The  claim  of  the  de-  16  Nov.  183a 
fenders  is  not  for  repetition  of  money  belonging  to  them,  which     ^*^V^*^ 
night  be  met  by  the  plea,  that  it  was  spent  bona  fide ;  but  it  is  a  xrastees  of 
Aioiple  claim  of  debt,  to  which  the  law  of  repetition  does  not  apply,  the  Ministers* 
2»  As  the  pursuer  has  failed  to  give  the  statutory  notice  of  the  choice  punSr* 
of  bit  rate,  he  must  be  put  down  as  a  contributor  on  the  second 
rate  of  the  fund,  as  it  is  not  competent  for  the  pursuer  now  to  make 
choice  of  a  rate. 

At  adrising^. 

Lord  Balgray, — I  have  found  great  difficulty  in  this  case,  and  I  Opinion  of 
We  now  considerable  doubt  as  to  the  propriety  of  the  judgment 
which  we  have  pronounced ;  but  that  forms  the  law  of  the  case,  and 
we  hare  only  at  present  to  fix  the  date  from  which  the  payments 
to  the  fond  should  commence,  and  tlie  rate  which  should  be  contri- 
buted. If  these  points  were  to  depend  upon  equity,  I  think  I 
cootd  su^^est  a  mode  by  which  they  might  be  arranged  without 
iojustice  to  either  party ;  but  I  conceive  we  have  no  such  equitable 
power,  but  are  confined  to  a  certain  course  by  the  Act  of  Parlia* 
meot;  for  I  conceive,  that  when  we  have  once  found  the  pursuer 
entitled  to  be  admitted  on  the  fund,  he  then  comes  under  the  Act  of 
Parliament  which  regulates  that  fund,  and  by  which  all  the  farther 
steps  with  regard  to  the  fund  must  be  guided;  and  therefore  I  am 
of  opinion,  with  reference  to  the  provisions  of  the  act,  that  the 
payment  most  commence  from  the  date  of  his  induction. 

lard  President. — The  pursuer  was  not  a  minister  of  the  Church 
of  Scotland  until  admitted. by  the  Act  of  the  General  Assembly. 
The  Act  of  Parliament  gave  a  church  and  stipend ;  but  the  General 
Assembly  had  the  only  power  to  say  who  was  or  was  not  to  be  re- 
cognised as  a  minister  within  the  Church  of  Scotland,  and  in  that 
P^liament  could  not  interfere.  It  is  to  be  observed,  that,  under 
the  Act  of  Parliament,  the  pursuer  is  minister  to  a  very  limited 
purpose,  because  the  district  allotted  to  him  was  declared  not  to  be 
disjoined  from  the  parish.  Besides,  he  is  not  entitled  to  a  separate 
kirk-session,  neither  can  he  exercise  church  discipline  within  the 
district  He  was  not  therefore  entitled,  as  a  minister  of  the  Church 
of  Scotland,  to  be  admitted  to  the  fund ;  and  he  only  acquired  that 
title  by  the  Act  of  the  Assembly  in  1833,  from  which  time,  in  my 
opinion,  his  payment  should  commence. 

Lord  Mackenzie. — The  point  is  not  without  difficulty,  but  we 
nast  be  consistent  in  our  judgments.  The  pursuer. has  been  found 
entitled  to  be  admitted  a  member  of  the  Widows'  FUnd,  and  we 
have  now  only  to  decide  the  date  from  which  the  payments  are  to 
commence,  and  the  rate  of  his  contributions.     When,  on  a  former 
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10  Not.  1836b  occasion,  I  expressed  my  opinion,  which  I  still  retain,  that  parlia- 
mentary ministers  must  be  looked  on  as  ministers  of  tfce  Church  of 
Scotland,  I  did  not  mean  to  say  that  they  were  parish  ministers : 


Gordon  v. 
Trustees  of 

the  Ministers'  the  Act  of  Parliament  calls  them  again  and  again  ministers  of  the 
Fund.''*         Church  of  Scotland ;  and  the  Act  of  Assembly  refers  to  them  as 


Opinion  of 
Court. 


Judgment. 


ministers  already  inducted  and  settled,  for  the  purpose  of  dechtring 
that  they  are  to  have  all  the  powers  of  parish  ministers.  Now,  by 
the  terms  of  the  Widows'  Fund  Act,  the  fund  is  created  not  for 
parish  ministers,  but  for  ministers  having  a  fixed  benefice*  I  do 
not  think  that  the  Act  of  Assembly  can  be  held  to  have  extended 
the  Act  of  Parliament  I  cannot  think  that  the  Assembly  has 
power  to  multiply  parishes  to  any  civil  effect  I  am  therefore  of 
opinion,  that  the  pursuer's  right  arose  and  vested  at  the  date  of  his 
induction,  and  that  consequently  the  payment  mu^  commence  from 
that  period,  just  as  in  the  case  of  any  other  minister.  With  regard 
to  the  rate  which  is  payable,  I  conceive  the  pursuer  is  just  in  the 
situation  of  a  person  who  has  neglected  to  give  the  notices  required 
by  the  act,  and  that  he  must  therefore  pay  the  rate  applicable  to 
persons  in  that  situation. 

Lord  Gillies. — I  concur  witli  Lord  Balgray.  I  shall  not  enter 
into  any  question  as  to  the  powers  of  Parliament  to  interfere  with 
parishes,  but  I  am  clear  that  the  General  Assembly  cannot  inter- 
fere in  parishes,  in  the  manner  alleged,  to  any  civil  effect ;  there- 
fore, if  the  pursuer  has  a  benefice,  or  is  a  minister,  it  must  be  in 
terms  of  the  Act  of  Parliament,  and  he  must  accordingly  contribute 
from  the  date  of  entering  on  his  charge  under  that  act  As  to  the 
rate,  he  must  just  pay  that  applicable  to  a  person  who  has  made 
no  choice. 

The  Court  pronounced  the  following  judgment : 
*  I6th  Nov.  1836. — The  Lords  having  advised  the  mutual  cases 
for  the  parties,  with  minutes  of  debate,  and  whole  cause,  find, 
that  the  pursuer  is  liable,  as  a  contributor  to  the  Ministers'  Widows' 
Fund,  as  at  and  from  the  date  of  his  induction,  and  at  the  rate 
fixed  by  the  statute  for  those  who  have  not  duly  declared  their 
selection  of  one  of  the  rates  prescribed  by  statute :  Find,  that  he 
is  to  be  charged  with  interest  on  the  arrears  of  such  rate,  in  terms 
of  the  act ;  and  allow  the  minute  for  the  two  widows  to  be  with- 
drawn, and  decern.' 


Lord  OrdioATf,  F^tOertau  Act.  Ktmfp  Sobertaom,  InglU.  Alt  JDmbi  qfFac 

{Hope,)  G.  GrtmU      Jtma  Bdbmimmt  W.  S.  and  Harry  IngUs^  W.  &  Ageotf. 
D.  Clerk. 

C.  R. 
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SECOND  DIVISION. 
Ho.  VL  16/A  NovenAer  1836. 

AGNES  MABON  and  HUSBAND 

againtt 
DAVID  WALKER  and  JAMES  MONTGOMERY,  and 
MAGISTRATES  and  TOWN-COUNCIL  of  GLASGOW. 

JUKlSDICrON. — BUB&H  RoTAL. — (BURGH  CoURTS.) — A.  S.  12tH 

Nov.  182d. — ^Ciraamtances  in  which  a  burffh  ttmaU  debt  court  camti-' 
tuUd  by  ads  of  the  magiUraiei  and  tount'-council  of  a  royal  btargh^ 
and  ike  procedure  in  which  ieas  diMconfirm  to  and  not  sanctioned  by 
the  reyylations  as  to  burgh  courts  framed  by  Act  ofSederunt^  \2tk 
Nov.  1825,  was  found  to  be  illegal. 

(2.)  Objeotien  to  jurisdiction  of  an  inferior  tribunal,  though  not 
appearing  on  the  face  of  the  procedure  in  that  court,  sustained  as  a 
ground  of  reduction  of  a  decree  pronounced  therein* 

Thb  city  of  Glasgow  was  erected  and  incorporated  by  royal  char?  NamtiTe. 
ter  into  a  royal  burgh,  <  cum  omnibus  et  singulis  libertatibus,  privi- 
'  legiis,  iramonitatibos  et  jurisdietionibus  quae  de  juribus  et  regni 

*  nosfcri  consuetudine  pertinuerunt,    pertinent  aut  juste  pertinere 

<  poteriflt,  ad  aliquem  liberum  burgum  regaleoi/  The  Magistrates, 
■nd  their  $ucee8sor8  in  office,  were  constituted  by  the  chaiter  *  Jus*- 
'  titiarios  pacis  infra  dictum  nostrum  burgqm  de  Glasgow,  et  inter 

<  gnim  territorium  et  libertates  ejusdem.' 

Previous  to  1772  it  was  customary  in  Glasgow  for  the  Magis- 
trates to  hold  a  weekly  town  or  burgh  court  for  the  decision  of  all 
questicHis  of  debt,  in  which  the  pleftdings  were  in  writing.  In 
1772,  the  Magistrates^  and  Council  passed  an  act  of  council  <  to 
'  shorten  the  present  forms  of  the  court  in  small  causes  not  exceed- 

<  ing  20s.  sterling/  A  court  was  appointed  to  be  held  by  any  of 
the  bailies  each  week,  on  Monday  forenoon,  for  the  decision  of 
such  caases,  to  be  ^  summarily  discussed.'  In  cases  of  difficulty 
the  bailies  were  either  to  take  the  cause  to  avisandum,  or  to  remit 
it  to  the  ordinary  burgh  court,  held  on  Friday. 

In  1796,  the  Magistrates  and  Council  passed  an  act  of  council, 
in  which  it  was  recited,  that  the  court  established  in  1772  had  been 
attended  with  benefit  to  the  lieges,  and  that  the  <  extending  the 

<  jurisdiction  of  the  said  court  to  the  decision  of  causes  to  the  amount 

*  of  40s.  sterling  of  principal  sums  will  be  proper  and  expedient  in 

<  time  coming/     They  therefore  enacted  *  that  the  jurisdiction  of 
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Mabon  and 
Husband  17. 
Walker,  &c. 

Narrative. 


16  Nov.  1836.  <  the^said' Monday  courts  shall  extend  to  all  civil  claims  whatever 
<  for  debts  exceeding  5s.,  and  not  exceeding  40s.  sterling  of  princi- 

*  pal  sums  ;'*and  empowered  '  any  of  tbe  Magistrates  to  hear,  cog- 

*  nosce  and  determine  in  tbe  said  coart  in  all  such  causes,  in  the 
^  same  form  and  manner  as  they  have  been  in  use  to  determine  in 

*  the  said  court  in  causes  to  the  extent  of  20s.  sterling,  by  virtue 

*  of  tbe  said  act  of  council,  dated  2d  November  1772/ 
The  new  court  for  the  decision  of  causes  of  408.  in  value  was 

•held,  like  the  former,  on  Monday,  and  was  kept  up  for  several 
.years.  In  1804,  the  Magistrates,  by  advice  of  Mr  Reddie,  their 
assessor,  framed  and  issued  a  form  of  process  or  regulations  for  it 
A  court  was  to  be  held  ^  every  week,  on  Monday,  at  1 1  o'clock 
■*  A.  M.,'  and  defenders  were  to  be  called  into  court  upon  a  claim, 
and  ^  cited  upon  inducisB  of  at  least  twenty-four  hours/  to  appear 
upon  tbe  ordinary  court-day,  that  is,  Monday.  In  court  the  pro- 
cedure was  summary.  Parties  were  to  be  beard  verbally^  and 
judgment  was  to  be  immediately  pronounced  upon  the  hearing  of 
their  verbal  statements.  These  judgments  were  to  become  final 
in  seven  free  days.  These  regulations  made  it  competent  for  the 
party  against  whom  judgment  was  given,  at  any  time  within  seven 
days  after  the  judgment,  to  lodge  a  reclaiming  petition,  which  might 
contain  a  *  new  statement.'  The  other  party  was  to  be  cited  to 
appear  in  court,  to  hear  and  answer  the  petition,  on  indnciae  of  *  at 
^  least  twenty-four  hours  before  the  diet  of  appearance.'  The 
matter  was  then  to  be  determined  summarily.  In  tbe  case  of  a 
remit  on  a  bill  of  suspension  on  a^ decree  in  absence,  tbe  charged 
Was  to  be  cited  to  appear  next  court-day  on  induciae  of  *  at  least 
'*  twenty-four  hours  before  the  diet  of  appearance,'  when  tbe  matter, 
after  modification  of  the  expenses  to  tbe  pursuer,  and  payment 
thereof,  was  to  be  determined  in  the  same  summary  way. 

The  court  so  instituted  was  continued  under  those  regulations. 

In  1825,  the  acts  6.  Geo.  IV,  c.  24,  and  6.  Geo.  IV,  c.  48,  were 
passed  for  the  regulation  of  tbe  procedure  in  small-debt  claims  be- 
fore  the  Sheriff  and  Justices. 

The  act  6.  Geo.  IV,  c.  120,  was  passed  for  the  regulation  of  the 
forms  of  process  in  the  courts  of  law  in  Scotland.  It  is  declared 
in  the  preamble,  that  *  it  is  expedient  tbat  certain  alterations  should 

<  be  made  in  tbe  forms  of  proceedings  in  the  courts  of  law  in  Scot- 

<  land,  and  sundry  regulations  established  for  the  better  expediting 

<  of  business  in  those  courts.' 
By  the  39tb  section  it  is  enacted,  that  *  whereas  it  will  essen- 

^  tially  contribute  to  the  attainment  of  the  objects  proposed  in  tbi» 

<  act,  tbat  in  tbe  High  Court  of  Admiralty,  the  Court  of  tbe  Com- 
*  missaries  of  Edinburgh,  and  inferior  courts,  forms  of  proceeding^ 
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*  ID  the  preparation  of  causes  which  have  been  before  directed  re-  16  Not.  1886. 

*  latife  to  caases  in  the  Court  of  Session  shall  be  followed  as  closely     ^^•^v^*' 

*  as  may  be  done  consistently  with  the  peculiar  nature  of  those  Husband  v. 
^  several  jurisdictions,  and  with  the  state  of  those  courts  with  re-  Walker,  arc 

*  spect  to  the  skill  and  legal  knowledge  of  the  procurators  who  at- 

*  tend  and  practise  therein ;  therefore,  and  in  order  to  establish 
^  uniformity  in  the  modes  of  proceeding  in  the  said  courts,  and  fol- 

*  low  out  the  spirit  of  the  present  act,  in  so  far  as  that  may  be  done 

<  consistently  with  local  circumstances,  Be  it  further  enacted,  by 

*  the  authority  aforesaid,  that  the  Judges  of  the  Court  of  Session, 

<  and  Jury  Court,  as  herein  afterwards  empowered,  shall,  and  they 
'  are  hereby  required  to  make  due  inquiry,  and  thereupon  to  fix,  by 

*  Act  of  Sederunt,  such  regulations  to  be  observed  in  the  practice 
'  of  the  above  courts  as  may  best  be  calculated  to  give  effect  to  this 

*  act,'  and  to  follow  the  object  herein  proposed.' 

By  the  50th  section  of  the  same  act,  the  Court  of  Session  and  the 
Lord  Chief  Commissioner  of  the  Jury  Court,  assembled  by  the  Lord 
President  of  the  Court  of  Session,  were  empowered  and  required  to 
make  such  orders  and  regulations  concerning  the  forms  of  process  in 
the  Court  of  Session  and  Jury  Court  as  might  be  most  effectual  for 
carrying  into  execution  the  purposes  of  the  statute,  provided  they 
were  not  inconsistent  with  its  provisions.     <  And  the  said  Judges, 

<  assembled  as  before,  shall  have  power,  and  are  hereby  required 
^  to  make  such  regulations  and  orders  relative  to  the  forms  of  pro- 

*  ceedingin  the  High  Court  of  Admiralty,  Court  of  the  Commissaries 

*  of  Edinburgh,  and  inferior  courts,  as  may  be  best  calculated  to 

*  carry  into  execution  the  purposes  of  this  act' 

.     By  Act  of  Sederunt,  dated  12th  Nov.  1828,  the  <  Lords,  &c. 

<  hereby  enact  and  declare,  that  the  following  form  of  process  in 

*  civil  causes  before  the  courts  of  the  royal  burghs,  and  of  burghs 

*  of  barony,  shall  be  established  and  observed  in  the  said  courts  ac- 

<  oordingly.' 

It  is  declared  by  part  i,  chap.  1,  of  the  Act  of  Sederunt,  that 
the  courts  of  the  royal  bui^hs,  and  burghs  of  barony  which  are  in*- 
dependent  of  their  superiors,  ^  shall  sit  for  the  dispatch  of  ordinary 
^  business  at  least  one  day  in  every  week  during  the  summer  and 
^  winter  sessions,  such  day  to  be  fixed  in  each  burgh  by  a  regula- 

<  tion  of  court:'  by  sect.  1,  chap.  4,  that  <  all  summonses  and  cita- 

<  dons  shall  contain  only  one  diet  of  compearance.     Three  free 

<  days  shall  intervene  between  the  day  of  citation  and  the  day  of 
^compearance,  (except  in  summary  applications,)  and  the  day  of 

*  compearance  shall  always  be  an  ordinary  court-day :'  by  §  2,  c.  ], 
part  ii,  that  '  in  all  cases  which  require  extraordinary  dispateh,  and 
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where  the  interest  of  the  party  might  suffer  by  abiding  the  ordi- 
nary indocisa,  application  by  summary  petition  may  be  made  to 
the  court,'  who,  ^  on  considering  the  petition,  may  order  it  to  be 
served  on  the  person  complained  .of,  and  to  be  answered  within 
sudh  inducisB  as  the  magistrate  may  in  each  case  fix  and  appoint.' 
It  was  also  enacted,  ^  That,  the  form  of  process  hereby  established 
shall  be  obseryed  in  every  action  coming  into  court  on  or  after  the 
1st  day  of  January  next,  1826;  and  in  all  such  actions  it  shall 
be  the  duty  of  the  magistrate's  to  enforce,  in  the  strictest  manner, 
the  s^d  form  of  process:'  but  it  was  made  <  competent  for  the 
magistrates  in  any  burgh  court  to  suggest,  for  the  consideration  of 
the  Lords  of  -Council  and  Session,  and  Lord  Chief  Commissioner 
of  the  Jury  Court,  such  other  or  £Eirth«r  regulations  for  the  forms 
of  process  in  the  burgh  courts  as  may  appear  expedient,  such  si^- 
gested  regulations  being  transmitted  for  that  purpose  to  the  senior 
Principal  Clerk  of  Session.' 
The  Magistrates  of  Glasgow,  under  the  authority  of  this  Act  of 
Sederunt,  fixed  Friday  in  each  week  as  their  ordinary  court-day, 
in  the  proper  burgh  court,  for  dispatch  of  business  in  all  cases,  for 
the  determination  of  civil  claims  exceeding  40s.  sterling.  In  such 
cases  they  complied  with  the  injunction  of  the  Act  of  Sederunt  as  to 
diets  of  compearance,  by  allowing  three  free  days  to  intervene  be- 
tween the  day  of  citation  and  the  day  of  compearance. 

Besides  that  court,  they  still  kept  up  the  weekly  small  debt 
court,  on  Monday,  for  the  determination  of  small  claims  not  below 
i58.  and  not  exceeding  40s.  In  such  cases  the  indudss  were,  a& 
before  the  passing  of  the  Act  of  Sederunt,  twenty-four  hours. 

There  were  then  otiier  two  small  debt  courts  in  the  city  of  Glasgow. 

Istf  The  sheriff  small  debt  court,  regulated  by  the  act  6.  Geo*  IV, 

€.24;  Zdy  The  justice  of  peace  small  debt  court,  regulated  by  the 

act  6.  Geo«  IV,  c.  48. 

On  1 5th  February  1 828  an  act  of  council  was  passed  to  this  effect  ? 

*  The  Lord  Provost  and  Magistrates  of  Glasgow,  as  justices  of  the 

*  peace  for  the  city  and  liberties  thereof,  hereby  enact  and  oidain, 

*  that  from  and  after  the  7th  March  next  it  shall  be  competent  to 
^  bring  before  the  ordinary  small  debt  court,  held  on  Monday  at 
'  eleven  o'clock  forenoon,  all  causes  and  complaints  against  persons 
^  amenable  to  the  burgh  courts,  concerning  the  iscovery  of  any 

*  debt,  or  making  effectual  any  demand,  which  debt  or  demand  shall 
<  not  exceed  the  value  of  L.d  sterling,  exclusive  of  costs,  the  pro*> 
«  cedore  to  be  conducted  in  a  sununary  way,  in  terms  of  the  recent 
« act  6.  Geo.  IV,  c.  48.' 

For  some  time  after  this  the  procedure  waa  conducted  in  a  siim^ 
mary  way,  according  to  the  regulations  of  the  act  6.  Geo*  IV, 
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e.  48.     But  the  Justices  of  Peace  for  the  county  and  their  derk  16  No^.  1851 
,  eompJained  of  this  court  of  the  Magistrates;  and,  in  consequence,     ^""^V^ 
a  meeting  of  the  Town-Council  was  held,  on  28th  March  1828,  Hl^tend^v. 
and  the  following  act  of  council  was  passed :  <  The  Lord  Provost  Walker,  Ste. 
^  and  Magistrates  of  Glasgow  hamng  resumed  consideration  of  the  KarmdfL 
^  act  of  court  passed  on  the  15th  February  last,  to  which  certain  ob- 

*  jections  have  been  stated  by  the  clerk  of  the  peace  for  the  county, . 

*  as  interfering  with  the  exclusive  privilege  alleged  to  be  conferred  « 

<  CO  him»  if  not  by  the  provisions  •of  the  small  debt  act  itself, 

*  6.  Geo.  IV,  c.  48)  at  least  by  .the  terms  of  the  schedule  of  forms 

<  subjoined  to  that  act ;  and  being  desirous  to  avoid  all  disputes  or 

*  litigation  with  the  clerk  of  the  peace,  the  more  e^ecially  as  they 
^  understand,  from  the  Law  Officers  of  the  Crown,  that  it  is  intend*- 

*  ed,  daring  the  next  session  of  Parliament, 'to  introduce  a  bill  for 
'  amending  the  Sheriff  small  debt  act,  6*  Geo.  IV,  c.  24,  when  an 
'  opportunity  will  be  afforded  of  making  suitable  provisions  in  evei^ 

*  branch  of  the  subject,  and  removing  any  ambigfuity  with  regard  to 

*  the  respective  powers  of  justices  of  the  peace  for  counties,  and  for 

*  cities  and  bnrghs — Hereby  repeal  the  said  act  of  court,  so  £ir  as  it 
^  Is  founded  on  the  act  6.  Geo.  IV,  c*  48 ;  but  in  virtue  of  the  juris^ 

*  diction  vested  in  them  by  royal  charter,  confirmed  by  Act  of  Par* 

<  liament,  and  by  immemorial  usage  and  the  common  law  of  the 
'  land,  hereby  enact  and  ordain,  that  from  and  after  the  7  th  day  of 

*  April  next  it  shall  be  competent  to  bring  before  the  customary 
'  weekly  small  debt  court  of  the  burgh,  held  on  Monday,  at  eleven 

*  o'clock  forenoon,  all  causes  and  complaints  against  persons  amena- 
'  ble  to  the  burgh  courts,  concerning  the  recovery  of  any  debt,  or 

*  the  making  effectual  any  demand,  which  debt  or  demand  shall  not 

*  exceed  the  value  of  L.5  sterling,  exclusive  of  costs;  the  procedure 
'  to  be  conducted  in  the  same  summary  way  as  observed  for  the  last 
'  fifty  years  with  regard  to  causes  not  exceeding  forty 'shillings  in 

<  valne^  and  the  expenses  of  suit  not  to  exceed  the  rates  allowed 

*  by  the  general  small  debt  act  for  Scotland/ 

In  consequence  of  this  act  of  council,  parties  were  cited  for  claims 
above  forty  shillings,  but  not  exceeding  L.5,  in  the  same  way  as 
they  had  been  for  claims  not  exceeding  forty  shillings.  The  in- 
ducise  were  twenty-four  hours,  and  the  proceedings  were  in  all 
respects  conducted  agreeably  to  the  regulations  of  1804. 
David  Mabon  was  cited  at  the  instance  of  David  Walker  to 
before  this  small  debt  burgh  court.  The  claim  of  debt 
against  him  was  founded  on  a  bill  for  L.20,  dated  the  1st  day 
of  June  1832,  and  payable  seven  months  after  date,  which  had  been 
protested  for  non<-payment.  For  payment  of  this  bill  arrestments 
had  been  used  at  the  instance  of  Walker,  in  the  bands  of  Monf- 
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16  Not.  1836.  gomery,  of  rents  of  a  property  wliicb,  as  Mabon  afterwards  stated, 

belonged  to  his  wife  Agnes, — his  jus  mariti  being  excluded, — but« 

which  pleas  Walker  denied,  as  not  founded  in  fact.     The  claim  in 

question  was  a  claim  against  Mabon  and  Montgomery  *  for  refu- 

^  sing,  or  at  least  delaying  to  make  payment '  to  Walker  of  '  the 

<  sum  of  L.5  sterling,  per  bill  and  registered  protest,  and  execution 

<  of  arrestment  produced.'  Warrant  was  granted  to  cite  the  defend- 
ers to  compear  before  the  Magistrates,  <  within  the  burgh  court 
.^  house  of  Glasgow,  upon  the  second  day  next  after  the  date  of  your 
f  citation/  This  warrant  was  executed  against  Mabon  and  Mont- 
gomery on  Saturday  the  23d  day  of  August  1834,  by  one  of  the 
town-officers  of  Glasgow,  who  left,  for  each  of  them,  in  the  hands 
of  their  servants,  within  their  dwelling-houses,  on  the  Saturday 
evening,  a  copy  of  citation  citing  them  to  appear  within  the  burgh 
court  hall  upon  the  second  day  next  after  the  date  of  citation,  (being 
Monday,)  with  continuation  of  days,  to  ^answer  at  the  instance  erf 
f  David  Walker,  warper  in  Glasgow,  for  payment  of  the  sum  of 
f  L.5  contained  in  the  claim,  with  certification.'  On  Monday  the 
25th  day  of  August  1834,  the  cause  was  called  and  continued ;  and; 
on  the  1st  of  September,  the  following  deliverance  was  made  by  the 
sitting  Magistrate :  *  (Sitting  in  judgment,  James  Lumsden,  Esq. 

<  Bailie.)  Appeared  the  parties;  and  it  was  stated  by  the  pursuer,  and 
^  not  denied  by  the  defenders,  that  besides  the  quarter's  rent  due 

*  at  the  time  of  the  arrestment  founded  on,  there  was  another 

*  quarter's  rent  current  which  has  now  become  due,  amounting  each 

<  to  L.I,  5s.  sterling.  The  common  debtor  also  produced  an  extract 
^  of  the  settlement  of  the  late  David  Ballantihe,  the  father  of 

*  Mrs  Mabon,  under  which  she  has  right  to  the  rents  arrested,  and 
^  contended  that,  under  that  settlement,  the  jus  mariti  of  the  de* 

<  fender  Mabon  is  excluded.    The  bailie  having  considered  the  pro- 

*  ceedings,  with  the  said  extract  settlement,  finds  that  the  exclusion 

*  of  the  jus  mariti  does  not  extend  to  the  defender,  David  Mabon, 

<  under  the  circumstances  in  which  his  wife  now  stands,  as  in  right 

*  of  the  fee  of  the  property  in  question  ;  therefore  prefers  the  arres- 

<  ter  to  the  rents  above  mentioned,  and  decerns  against  the  arrester 
^  accor<}ingly  for  the  same,  in  extinction  so  far  of  the  debt  due  to 

*  the  arrester.' 
Agnes  Mabon,  tlie  wife,  with  consent  of  her  husband  David, 

brought  a  reduction  of  that  decree  in  this  Court;  and. besides  her 
objections  on  the  merits,  that  the  husband's  jus  mariti  was  exclu- 
ded, she  pleaded  against  the  competency  of  the  action  before  the 
Magistrates,  <  that  they  had  no  jurisdiction  to  hear  and  determine 

<  the  same  in  the  summary  and  irregular  manner  appearing  from 
'  the  proceedings.     These  Magistrates  have  long  exercised  the 
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<  power  of  determiniog,  in  a  summary  manner,  causes  where  the  16  Nov.  1836. 
*  groood  of  action,  or  matter  in  dispute,  did  not  exceed  in  value     ^^"^V*^ 
^401;  but  it  is  only  lately  they  have  attempted  to  create  or  exer-  hu^dTI 
'c»ea  jarodiction  to  hear  and  determine  causes  in  this  manner  of  Walker,  &c 

<  the  value  of  L^5 ;  and  it  is  well  known  that  they  have  no  authority  ^^rrative 
'  whatever  for  exercising  any  such  jurisdiction.' 

The  defenders.  Walker  and  Montgomery,  besides  the  pleas  on 
the  merits,  pleaded^ — that  the  pursuer  not  having  stated  the  objec* 
tion  of  want  of  jurisdiction  in  the  inferior  court,  was  now  barred 
from  doing  so ;  and  moreover,  that  the  objection  to  the  jurisdiction 
was  not  well  fonnded. 

Tie  Lord  Ordinary  pronounced  this  interlocutor  and  note : 
*  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 
'  heard  the  coonsel  for  the  parties  thereon,  sustains  the  defences,  JJ^tor."**'" 
^assoilzies  the  defenders,  and  decerns;   finds  the  defenders  en- 

*  titled  to  expenses. 

Nate, — «  The  decree  brought  under  reduction  must  be  judged  of     Note. 

*  according  as  the  case  stood  at  the  time  it  was  pronounced.  Now, 
'  even  had  the  pursuer  then  raised  his  objections  in  point  of  form, 
'  the  Lord  Ordinary.is  not  satisfied  that  they  would  have  been.well 

*  founded.  But  there  is  nothing  on  the  face  of  the  proceedings  to 
'  diew  that  these  objections  were  brotight  forward,  except  in  the 
'  present  process ;  and  it  cannot  be  maintained  that  their  having 
^  been  so  can  be  made  the  subject  of  a  general  proof.  The  very 
*'  asefol  tribunal  called  the  Burgh  Small  Debt  Court  of  Glasgow 
'  is  not  a  statutory  small  debt  court,  strictly  so  called,  and  the  full 

*  written  pleadings  may  be  rejected  from  it :  there  is  no  reason  for 

*  holding  that  no  notice  would  be  taken,  in  judgments  repelling 

*  them,  of  snch  objections  as  those  to  jurisdiction,  inducise,  vague- 
'  Dess  of  charge ;  and  the  very  sentence  in  question,  which  does 

*  notice  the  statement  and  pleas  of  parties,  excludes  the  idea. 

*  The  merits  of  the  case  depended  entirely  on  whether  the  jus 

*  maiiti  was  or  was  not  excluded.  In  order  to  make  out  that  it 
^  was,  it  was  necessary  for  the  pursuer  to  shew,  l5^.  That  his  wife 

*  held  by  the  deed ;  2c/,  That  under  this  title  the. exclusion  operated. 

*  But  he  never  established  the  first  fact,  for  he .  confessedly  pro- 

*  doced  nothing  but  the  deed  itself.     The  Lord  Ordinary  therefore 

*  thinks  that  the  magistrate  was  right  in  finding  that  there  was  no 
^  proper  exclusion,  *  under  the  circumstances  in  which  the  wife  stood.* 
» 

Agnes  Mabon  and  husband  reclaimed. 

The  Coart,  on  hearing  counsel,  (3d  Febrnary  1836,)  entertain- 
ed the  objection  to  the  jurisdiction  as  important^  inasmuch  as  the 
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16  Nov,  1838.  procedure  in  the  tribunal  in  question  was  confessedly  not  sanc- 
tioned by  the  Act  of  Sederunt  1825;  and  <  before  answer  to  the 

<  objections  stated  to  the  jurisdiction  of  the  Court,  whose  sentence 

*  has  beeh  brought  under  reduction,  and  in  view  of  afterwards  or- 

*  dering  minutes  of  debate  upon  the  validity  of  these  objections, 

*  appoint  the  proceedings  in  this  cause  to  be  intimated  to  the  Lord 

*  Advocate  and  the  Magistrates  of  Glasgow,  such  intimation  to  be 

<  made  by  the  pursuers,  by  serving  copies  of  their  reclaiming  note^ 

<  together  with  a  certified  copy  of  this  interlocutor  f  and  farther, 
they  assoilzied  Montgomery. 

Thereafter,  on  17th  February  1836,  the  Lords  hold  <  the  Ma- 
^  gistrates  as  sisted  in  this  process,  and  allow  the  parties  to  give  in 

<  minutes  of  debate.*  The  question  of  jurisdiction  was  fully  arg^ued 
in  the  minutes  for  the  pursuer  ^nd  the  Magistrates,  to  which  re- 
ference was  made  in  the  minutes  lodged  for  Walker  and  the  Lord 
Advocate* 


Pursuer's 
Pleas. 


Magistrates* 
Pleas. 


The  ipnTSueT  pleaded — 1.  That  there  was  no  statutory  authority 
for  the  constitution  of  this  small  debt  transaction :  2.  That  there 
was  no  consuetude  to  support  the  jurisdiction :  3.  That  it  had  not 
been  sanctioned  by  the  Act  of  Sederunt  1825. 

The  Magistrates  pleaded — 1.  That  the  Magistrates  were  em* 
powered  by  their  charter  to  create  such  a  court,  and  frame  such  re-^ 
gulations  as  were  expedient :  2.  That  it  had  been  sanctioned  by 
usage,  and  recognised  by  the  Commissioners  appointed  to  inqaire 
into  the  state  of  the  courts  of  law  in  Scotland :  3.  That  the  Act  of 
Sederunt,  though  intended  to  apply  to  sheriff  courts,  and  the  ordi* 
nary  burgh  court,  had  no  reference  to  the  proceedings  in  small 
debt  courts  before  the  Sheriff,  or  before  magistrates  of  buighs. 


Opinion  of 
Court. 


On  advising  the  minutes. 

Lord  Justice- Clerk* — After  considering  these  minutes,  I  conti- 
nue to  entertain  the  same  doubts  as  formerly,  in  regard  to  the  ju- 
risdiction here  claimed  by  the  Magistrates  of  Glasgow.  If  we  are 
to  view  the  case  as  having  been  decided  by  the  Magistrates,  as 
Justices  of  the  Peace  for  the  city,  I  am  at  a  loss  to  discover  how 
they  can  extend  their  jurisdiction.  What  necessity  would  there 
have  been  for  the  general  Justice  of  Peace  Act,  passed  for  the 
advantage  of  the  public,  if  magistrates  could  resolve  to  try  ques- 
tions of  L,5  in  amount?  Where  would  be  the  limit?  If  again, 
they  decided  as  magistrates,  how  is  it  possible  that  they  can,  by 
this  summary  mode  of  procedure,  act  contrary  to  the  law,  as  fixed 
for  the  regulation  of  burgh  courts  by  the  Act  of  Sederunt?  Id 
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neither  charaeteri  therefore,  do  I  think  they  are  entitled  to  assume  16  Not.  I8d& 
the  jurisdiction  here  claimed.  "^^^y^^ 

Lord  Meadawbcmk,  —  I  am  confirmed  in  my  original  opinion  HusbandTv. 

Ifgainst  this  jorisdictioXl.  Walker,  &c« 

Lord  Glenlee  was  for  sostaining*  such  a  jurisdiction,  in  so  &r  as  q  .^100  of 
sanctioned  by  immemorial  usage ;  but  thought  there  had  been  no  Court. 
usage  to  sanction  the  jurisdiction  attempted  to  be  created  by  the 
Magistrates  in  1828. 

LordMedwyn. — This  is  a  burgh  court,  and  instituted  by  the 
Magistrates,  as  Justices  of  Peace,  but  is  a  court  supported  by  usage 
in  many  of  our  burghs,  similar  to  the  Courts  of  Requests  and  of 
Conscience  in  England,  and  I  cannot  hold  such  courts  illegal,  be- 
cause the  form  of  process  for  the  ordinary  burgh  courts,  enacted  in 
terms  of  the  Judicature  Act,  are  not  observed.  It  was  as  little  the 
intention  of  the  Legislature  to  regulate  the  proceedings  in  these 
courts,  as  those  under  the  small  debt  acts.  Such  courts  are  most 
useful,  and  well  suited  for  the  disposal  of  small  claims,  and  where 
sanctioned  by  usage,  unobjectionable.  But  I  am  not  inclined  to 
aostain  the  jurisdiction,  in  so  £oir  as  it  has  been  raised  to  L.5,  which 
has  been  challenged  in  this  process,  before  sufficient  usage  has  sane* 
tioDed  it. 

The  Lords  pronounced  this  interlocutor :  <  Alter  the  interlocutor  Judgment. 
^  ooBi{^ned  of;  repel  the  defences,  and  decern  in  terms  of  the  re- 

<  dttctiye  conclusions  of  the  libel;  find  expenses  doe  to  the  pur- 
*  aaer ;  and  find  the  defender,  David  Walker,  liable  in  the  eicpenses 

<  of  process ;  and  find  the  compearers,  the  Magistrates  of  Glasgow, 
'  liable,  jointly  and  severally,  with  him,  for  that  part  of  the  expenses 
^  incarred  after  the  date  of  their  appearance  in  the  action.' 

Lord  Ordinary,  CoMvm,  For  Mabon,  M^NdU  and  Paterson.  For  Walker, 

ManteUh.  For  Magistrates,  RiUherfurd  and  Ivory.  For  Officers  of  State, 

SoL'GeH.  f  Ctadnghame, )      FWur  4*  Duncan,  S.S.C.  Wm,  Muir,  8.8.C.  Camp- 
hdi^  M^DomaO,  S.S.C.  and  M'Kituie  ^  M'Fmiane,  W.S.  Agents.      T»  Clerk. 

R. 


ss 


No.  Vlf.  SECOND  DIVISION.       I6ih  November  1%3Q. 

Mbs  M.  D.  Bayke,  (Executeix  of  Andrew  Baynk,  Writeb,}  against 

RSPBESBMTATIVES  OF  AkDKEW  StSELE,  W.  S. 

CoMTBAcT. — ^Agevt  AND  CusNT.— CircuoisUntial  case,  in  which  the  Courts  Narrative, 
(alteriog  the  interlocutor  of  the  Lord  Ordinary,)  upon  construing  the  import  of 
certain  correspondence  and  states  of  accounts, — found,  in  effect,  that  there  had 
been  an  agreement,  of  the  nature  of  a  bargain,  between  the  late  Mr  Steele,  W.S. 
«od  the  late  Mr  Andrew  Bayne,  writer,  that  the  latter  should  conduct  certain  pro- 
ceiKf  in  Co«nt,  in  which  the  fioemer  wae  a  party,  charging  the  ontlay  only,  and 


i 
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16  Nov.  183d.  making  no  charges  as  remuneration  for  professional  labour  and  trouble.    The 

K^fy^^     Court  assoilzied  the  defenders,  and  found  the  pursuers  liable  in  expenses  since 

Bayne  v.  the  date  of  an  order  for  minutes  of  debate  by  their  Lordships.    (See  papers.) 

Steele's  Re- 

presenUtiTes.    Lord  Ordinary.  Je<?r€y.  AeL  A.  M'NeUL  Ah.  M'NaU.  Zhadai^ 

I,  W.  S.  and  ScUt,  JRj/mer  t  Seoit,  W.  &  Agents.         T*  Clerk. 

R. 


SECOND  DIVISION. 


No,  VIII. 


\6tk  November  1836< 


JOHN  FERGUSON 

against 

JOHN  SMITH  AND  Others. 

Sequestration.  (Composition.)  —  Annuities.  (Mode  of 
'  VALUING.) — 1.  Found,  that  an  annuitant  is  entitled  to  be  ranked 
on  the  sequestrated  estate  of  an  ohligant  in  the  bond^  and  to  draw  a 
corresponding  composition  on  his  debt,  according  to  a  just  value  of 
the  annuity  under  his  bond,  as  it  stood  at  the  date  of  the  sequestra* 
tion,  and  not  at  the  date  of  the  settlemenJt* 
2.  Circumstances  where  the  value  of  an  annuity  according  to  the  rules 
of  Hie  Northampton  tables,  and  the  estimate  ofdiseounty  at  tlie  rate 
of  A  per  cent,  per  annum,  was,  with  reference  to  Hie  most  aut/iorita^ 
tive  practice,  found  to  be  the  just  valuation  on  which  an  annuitant 
was  entitled  to  be  ranked  for  a  composition  on  his  debtor's  estate* 


Narrative.  In  I8269  John  Smith  and  others,  in  consideration  of  L.1980,  granted 
to  the  pursuer,  John  Ferguson,  a  bond  of  annuity  for  L.198,  payable 
during  the  lives  of  three  females,  and  the  life  of  the  last  survivor  of 
them;  the  first  portion  of  it  at  Whitsunday  1826,  and  thereafter 
in  equal  portions,  half-yearly,  at  Martinmas  and  Whitsunday,  witli 
a  proportional  part  from  the  term  preceding  the  death  of  the  last 
survivor,  till  the  date  of  that  death.  One  of  the  obligants  granted 
a  disposition  of  certain  subjects  in  further  security  of  the  annuity. 

John  Smith,  one  of  the  obligants,  was  sequestrated  in  1827.  At 
that  date,  and  throughout  the  process  of  sequestration,  the  three 
females  were  alive.  On  16th  June  1827,  Smith  obtained  a  dis- 
charge, the  Court  approving  of  a  composition  of  Is.  per  pound,  for 
which  he  and  the  other  defenders  became  bound.  No  claim  was 
lodged  by  the  pursuer  on  Smith's  estate  during  the  sequestration. 
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Id  Jaly  1832,  the  pursner  raised  an  action  of  declarator  and  pay-  16  Nov.  183& 
ment  against  Smith  and  his  co-obligants,  concluding  principally  for    '^^S/^*^ 

*  L.214 :  13 : 2,  being  the  composition  of  Is.  per  pound  on  L.4293,  sm/fh^*'' 

*  49.  8d«  or  upon  such  other  sum  as  shall  be  ascertained  to  be  the  Others. 

^  true  value  of  the  annuity,  as  at  the  date  of  sequestration/  with  NarnoiTe. 
the  interest  on  the  composition  since  it  became  payable. 

The  pursuer  pleaded — That  he  Mras  entitled  to  receive  a  com-  Punuer^s 
position  on  a  sum  equal  to  the  value  of  the  annuity,  or,  at  least,  a  ^^^* 
composition  on  the  termly  payments  of  the  annuity,  not  only  so 
fax  as  the  same  is  past  due  and  payable,  but  so  long  as  any  of  the 
parties  on  whose  lives  the  annuity  depends  shall  survive. 

The   defenders,   besides   the  defences,   that  the  pursuer  was  Defenders* 
barred  by  not  claiming  under  the  sequestration,  and  that  the  valu^  ^'^ 
of  other  securities  or  sums  received  from  the  estates  of  other  obli- 
gants  must  be  deducted,  pleaded — That  the  annuity  ought  to  be 
valued,  not  as  at  the  date  of  sequestration,  but  at  the  date  of  settle*^ 
ment. 

The  Lord  Ordinary,  20th  November  1835,  before  answer,  <  re- 
<  mitted  to  Mr  James  Cleghorn,  accountant,  to  ascertain  the  value 

*  of  the  annuity  libelled,  as  at  the  date  of  the  sequestration  libelled, 
'  and  also  at  the  date  of  his  report:'  and  further,  before  answer, 
appointed  <  the  pursuer  to  give  in  a  statement  of  the  sums  which 

*  he  has  drawn  on  account  of  the  said  annuity.'  The  accountant 
gave  in  the  subjoined  report*,  dated  11th  January  1836. 


The  annuity  libelled  is  one  for  L.198,  granted  by  the  defenders  to  the  pur- 
\  and  payable  during  the  lives  of  three  females,  and  the  life  of  the  last  survivor 
of  them,  the  first  portion  of  it  at  Whitsunday  1826,  for  the  interval  betwefen  the 
date  of  the  bond  of  annuity  and  that  term,  and  thereafter  to  be  paid  in  equal 
portions,  half-yearly,  at  Martinmas  and  Whitsunday  in  every  year,  mih  a  propor- 
tional part  from  the  term  preceding  the  death  of  the  last  survivor,  till  the  date  of 
that  death 

According  to  the  certificates  produced  to  the  reporter,  the  ages  of  these  no- 
raioeesy  at  the  date  of  the  sequestration  libelled,  and  at  the  date  of  this  report, 
if  they  had  all  been  living  at  the  latter  period,  would  be  as  follows,  viz. 


Miss  Sarah  Davidson, 
Miss  Janet  Boyd,  ••••.. 
Mia  John  Brown,;.. .. 


i 


Date  of  Sequestration, 
January  ^0.  1827. 

Date  of  Report, 

January 

11.  1836. 

Year*. 

Days.  . 

Years. 

Days. 

.   8 

42 

.17 

53 

8 

135 

17 

126 

16 

180 

.  25 

171 

Bet  it  IB  also  certified  that  Janet  Boyd^  one  of  the  nominees,  died  on  29th  Sep- 
tember 1835  i  the  reporter  has  therefore  calculated  the  value  of  the  annuity,  as 
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16  Mot.  1836.      Thereafter  the  Lord  Ordinary  pronounced  the  following  inter- 

^^V^^    locutors  and  note : 
Si^wb/'         ^  I^^  ^^y  1836.— The  Lord  Ordinary  having  again  eonaider* 

Others.  

at  the  date  of  his  report,  in  terms  of  the  interlocutor,  a]temati?ely ;  Jfrt/,  as  if  all 
the  three  li?es  were  still  subsisting;  and»  second,  for  the  longest  liver  of  the  two 
survivors  only. 

The  reporter  begs  leave  to  observe,  that  as  do  complete  tables  have  ever  been 
calculated  for  three  lives,  the  values  about  to  be  stated  are  to  be  considered  at 
close  approximations  only.  They  are  sufficiently  near  the  truth,  be  believes,  fat 
any  purpose  of  practical  ntility.  But  owing  to  that  circumstance,  be  has  thougbt 
k  expedient  to  take  the  two  difierent  taUes  in  common  nse,  naaiely,  the  North* 
aropton  and  the  Carlisle,  and  to  make  his  calculations  from  both,  according  to 
three  rates  of  interest.  The  tables  lately  adopted  by  government  in  granting  an* 
nuities,  in  which  a  distinction  is  made  between  male  and  female  life,  do  Qot«  as 
far  as  published,  extend  farther  than  single  lives,  so  that  no  use  could  be  made  of 
them  on  the  present  occasion, 

I.  Value  of  the  annuity  of  L.I98,  on  20th  January  1897,  the  date  of  the  seqnet- 

tration  libelled. 


By  the  Carlisle  Tables, 

By  the  Northampton  Tables, 

Differences, 

BATE  OF  INTEABST.                                       ] 

3  per  cent.                  4  per  cent.  '■ 

5  per  cent. 

£.S5SS     5     I 
5260  15     5 

£.4522  14     4 
4313     4     8 

£.3758     O   lO 
3637     9      2 

£.297   1 1    10 

£.209     9     8 

£.120  11      8 

II.  Value  of  the  same  annuity  on  11th  January  1836,  the  date  of  thit  Report, 

assuming  that  all  the  three  nominees  were  living. 


Bv  Carlisle  Tables 

BATE  OF  INTEREST. 

S  per  oenU 

4peroeot. 

5  percent. 

£.5306     4      1 
4950  11    11 

£.4355     8      1 
4140     3     7 

£.3676   17     a 
5531     6     7 

By  Northampton  Tables, 

Differences. 

£.355   12     2 

£.215     4     6 

£.145  lO     7 

III.  Value  of  the  same  annuity  at  the  said  date,  payable  during  the  life  of  tfae 

survivor  of  the  two  nominees  now  living. 


Bv  Carlisle  Tables 

BATE    OF  INTEREST. 

3  per  cent                   4  percent.        |        Speroent 

£.4980     5  11      £.4148     It     n 

£.3523  16      1 
3299     9      5 

By  Northampton  Tables, 

Differences,  

4546  11     6 

3834  13     4 

£.443  14     5 

£.313  12     8 

£.224     6     S 

It  will  be  for  the  Lord  Ordinary  to  decide  which  of  these  values  at  each  of  the 
two  periods  shall  be  considered  best  adapted  to  the  circomstaoces  of  this  case. 
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ed  the  closed  record,  with  the  report  of  Mr  James  Clegborn,  ac-  16  Nov.  1636. 
couDtant,  and  the  state  of  intromissions  and  sums  recovered,  now     ^^^v^ 
lodged  by  the  pursuer,  and  having  further  heard  parties'  procu-  smS^nd*'' 
rators  thereon,  and  made  avisandum,  Finds,  that  the  pursuer  is  not  Otben. 
barred  from  claiming  the  composition  on  his  debt,  in  consequence  LordOrdi- 
of  his  not  having  entered  a  claim  during  the  subsistence  of  the  nary's  inter- 
process of  sequestration,  and  repels  the  defence  stated  on  that  '^^^^^^ 
groond :  Finds,  that  the  pursuer  is  entitled  to  be  ranked  on  the 
estate  of  the  defender.  Smith,  and  to  draw  a  corresponding  com- 
position on  his  debt  from  him  and  his  cautioners,  according  to  a 
just  value  of  the  annuity  under  his  bond,  as  it  stood  at  the  date 
of  the  sequestration  :  Finds,  that  in  such  ranking  he  is  not  bound 
to  deduct  the  value  of  any  securities  held  by  him  over  the  estates 
of  other  obligants  in  the  said  bond  of  annuity,  seeing  that  is  not 
alleged,  that  by  so  ranking  he  will  obtain  more  than  the  full 
amount  of  his  debt  in  the  annuity  so  valued,  or  even  near  to  that 
amount :  Finds,  that  the  value  of  the  annuity,  as  reported  by  the 
accountant,  according  to  the  rules  of  the  Northampton   tables, 
and  the  estimate  of  discount,  at  the  rate  of  4  per  cent,  per  annum, 
IS,  with  reference  to  the  most  authoritative  practice,  and  the  con- 
dusions  of  the  summons  in  this  action,  the  just  valuation  on  which 
the  pursuer  is  entitled  to  be  so  ranked :  Approves  thereof,  and 
finds  that  the  pursuer  is  entitled  to  be  ranked,  and  to  draw  com- 
position accordingly  at  the  rate  of  one  shilling  in  the  pound  on 
the  sum  of  L.43I3  :  4  :  8 :  Finds,  that  he  is  not  bound  to  make 
any  deduction  of  the  sums  received  by  him  from  the  estates  of 
other  obligants,  since  the  date  of  the  sequestration,  in  respect  that 
it  is  not  alleged  that  lie  has  received  full  payment  of  the  annuities, 
or  that  he  will  receive  it  by  means  of  the  ranking  hereby  allowed  : 
Finds  the  pursuer  entitled  to  the  expense  of  raising  the  action, 
and  bringing  it  into  Court,  and  of  making  up  the  record;  and  re- 
mits the  account,  when  lodged,  to  the  Auditor  to  be  taxed ;  and 
finds  no  other  expenses  due  to  either  party ;  and  appoints  the 
cause  to  be  enrolled,  in  order  that  decree  may  be  given  for  the 
sum  of  composition  due,  in  terms  of  the  above  findings/ 
J^ote. — <  The  first  point  in  the  interlocutor  is  clear,  and  was  sub-   Note, 
stantially  conceded  by  the  defenders  in  the  first  debate,  though  it 


The  reporter  may  be  allowed  to  add,  that  taking  4  per  cent  as  the  rate  of  in* 
temt,  be  would  be  ioclined  to  hold  tlie  fair  value  as  at  the  date  of  the  sequestra* 
tioD,  and  also  as  at  the  date  of  this  report,  to  be  the  mean  of  the  two  before 
stated,  or,  at  the  first  period,  jC.4417  :  19:6,  and  at  the  second  period,  cither 
^4247  :  15  :  10,  or  £.3991  :  9 :  8,  according  as  efiecl  is  oot  to  be  given,  or  as  it 
ia  to  be  giveo,  to  the  death  of  one  of  the  nominees. 
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16  Not.  1836. 


Ferguson  ow 
Smith  and 
Others. 

Note. 


seems  to  have  been  the  real  ground  on  which  they  resisted  a 
settlement  out  of  Court. 

^  The  Lord  Ordinary  thinks  it  also  very  clear  that  the  annuity 
must  be  valued  for  a  ranking,  on  the  same  footing  as  if  a  claim 
had  been  made  at  first,  that  is,  that,  from  the  date  of  the  seques- 
tration on  the  one  hand,  the  accruing  annuities  cease  to  run 
against  the  estate  of  the  bankrupt,  and,  on  the  other,  the  entire 
value  of  the  annuity  must  be  estimated  as  it  stood,  on  the  facts 
of  the  case,  at  that  date.  As  long  as  it  cannot  be  stated  that  the 
annuities  are,  or  will  be  paid  in  full ;  this  seems  to  be  the  only- 
rule  which  the  law  can  adopt.  The  failure  of  one  of  the  lives  on 
which  the  annuity  depends,  during  this  process,  about  eight.years 
after  the  sequestration,  cannot  affect  the  legal  principle  of  judg- 
ment. But,  in  truth,  the  difference  in  the  result  would  not  be 
very  great,  though  the  valuation  were  to  be  taken  at  the  date  of 
report ;  because  in  that  case,  the  whole  arrears  of  the  anntiity 
must  be  added  to  the  sum  brought  out  on  the  estimate  of  two  lives 
only.  Bnt  this  just  shews  the  inadmissibility  of  such  a  principle. 
It  would  be  a  ranking  for  a  different  debt  from  that  which  existed 
at  the  date  of  the  sequestration* 

*  The  Lord  Ordinary  further  thinks  it  clear,  that,  in  this  ranking 
on  the  bankrupt  estate  of  one  of  the  joint  obligants,  the  pursuer 
is  not  bound  to  deduct  either  the  value  of  the  securities  which  he 
holds  from  other  obligants,  or  the  payments  he  has  received  from 
their  estates.  Till  he  gets  full  payment  on  the  full. value,  he  is 
entitled  to  rank  on  each  estate  for  his  full  debt,  and  the  ranking 
here  being  for  only  one  shilling  in  the  pound,  it  is  evident  that 
it  can  go  but  a  very  little  way  towards  effecting  that  result.  The 
intromissions  of  the  pursuer  seem  to  be  sufficiently  explained  for 
all  the  purposes  of  this  cause,  so  as  to  render  farther  inquiry  un-* 
necessary. 

*  With  regard  to  the  mode  of  estimating  the  value  of  the  annuity^ 
the  accountant  has  reported  an  estimate,  both  according  to  the 
Carlisle  tables  and  according  to  the  Northampton  tables,  and  has 
recommended  that  a  medium  between  them  should  be  taken. 
Entertaining  the  greatest  respect  for  his  opinion,  the  Lord  Ordi* 
nary,  on  full  consideration,  is  inclined  to  think,  that  there  is  no 
sound  principle  for  striking  such  a  medium,  or  for  allowing  the 
pursuer,  in  such  a  question,  to  claim  upon  a  higher  estimate  of 
human  life  than  that  given  by  the  Northampton  tables.  He  comes 
to  this  conclusion  for  these  reasons  :  1.  Though  the  Carlisle 
tables  have  been  of  late  years  adopted  by  very  respectable  so- 
cieties, and  may  be  held  by  many  persons  of  high  skill,  perhaps 
justly,  to  be  sufficiently  accurate  and  safe  for  the  .purposes  of  in* 
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<  sanDce^  the  Northampton  tables  have  been  sanctioned  by  much  16  No?.  1830. 

*  longer  and  larger  experience,  and  are  still,  he  believes,  acted  on     '^"^V^^ 

*  more  extensively  than  any  other  tables.     2.  By  the  Act  of  Par-  gmkhTn/ 
'Itament,  36.  Geo.  III.  c.  52,  imposing  the  legacy  duty,  the  North-  Others 
'amptOD  tables  are  expressly  recognised  as  the  rule  for  estimating       ^^, 
'aDnnitieSy  and>  in  £Eict,  made  part  of  the  statute,  the  tables  annex- 

^  eJ  to  it  being  the  same.  In  determining  such  a  question  judi- 
'  dally,  the  Lord  Ordinary  thinks  that  such  a  statutory  recognition 

*  affords  a  safe  guide.     3.  The  case  must  be  treated  as  if  the  pursuer 

*  bad  claimed  in  the  sequestration,  in  competition  with  other  cre- 
'diton;  and  the  LfOrd  Ordinary,  sees  no  ground  on  which,  in  such 
^a  eompetitioD,  he  could  be  allowed  to  strain  the  estimate  to  a 
'specolative  value  of  life,  beyond  that  which  is  the  most  com- 

*  monly  and  authoritatively  received.  The  bargain  was  a  severe 
^  enough  one  any  way ;  for  it  will  be  seen  that  the  valuation  upon 

*  the  three  lives  makes  it,  in  feet,  nearly,  if  not  entirely,  equal 
'  to  a  perpetuity.     4.  If  there  were  ground 'for  going  beyond  the 

*  Northampton  tables,  tlie  Lord  Ordinary  does  not  see  that  the 

*  matter  could  stop  at  the  Carlisle  tables ;  for  the  principle  of 
'the  superior  value  of  female  lives  has  been  already  recognised 
>  in  diflferent  quartets ;  and  he  believes  that  there  are  tables  made 
'on  it  embracing  combined  lives;   at  any  rate,  this  would  be 

*  only  a  matter  of  calculation,  though  intricate.  5.  If  he  thought 
'  himself  bound  to  adopt  a  higher  estimate  of  life,  he  should  think 
'  it  very  difficult  in  a  court  of  law  to  limit  the  rate  of  discount  to 

<  4  per  cent,  or  to  avoid  the  legal  rate  of  5  per  cent. ;  and  this,  it 

*  will  be  observed,  would  make  a  much  greater  difference  in  reduting 

<  the  valuation  than  the  difference  of  tables  would  produce  in  rais- 

*  bg  it    LasOy^'  The  pursuer  himself,  in  his  summons,  asked  only 

<  a  compositicn  on  L.4293 :  4 :  8,  evidently  calculated  by  the  North- 
( ampton  tables ;  and  though,  under  the  general  words  which  fol- 

<  low,  any  mistake  in  the  reckoning  to  a  small  extent  may  be  legi- 

*  timately  corrected,  the  Lord  Ordinary  should  doubt  the  justice, 

*  if  not  the  competency,  without  very  strong  reasons  of  materially 

<  extending  the  rule  of  calculation. 

<  The  Lord  Ordinary  thinks,  that,  taking  the  Northampton  tables, 

*  he  may  jnsUy  adopt  the  rate  of  4  per  cent  discount,  as  recom- 

*  mended  by  the  accountant :  1^/,  Because  it  is  also  the  rule  of  the 
^  statute,  36.  Geo.  III.  c.  52 ;  2(f,  Because  the  ordinarily  current 
■  rate  of  interest  between  1827  and  1833  did  never,  he  believes,  if 

*  it  were  not  in  a  single  year,  exceed  that  rate  ;  and,  3<f,  Because 

*  it  is  consistent  with  justice  at  the  present  moment* 

'  He  thinks  that  the  defenders  rendered  the  action  and  the  record 

*  necessary  by  pleas  which  have  been  repelled,  and  ought  therefore 


30 


DECISIONS  OF  THE 


No.& 


16  Not.  1896^  <  to  be,  SO  far,  liable  in  expenses.     But  the  discassion  afterwards 
Fer^son^^    *  appears  to  have  been  fair^  and  to  a  great  extent  necessary.' 


Smith  and 
Others, 


<  20th  May  1836. — ^The  Lord  Ordinary,  in  terms  of  the  findings 

<  in  the  interlocutor  of  12th  current,  decerns  against  the  defender^ 

*  jointly  and  severally,  for  the  sum  of  L.215,  13s.  sterling,  being 

<  a  composition  of  Is.  per  pound  upon  the  sum  of  L.431d:  4:8 
'  sterling,  the  value  of  the  annuity  libelled,  as  at  the  date  of  John 

<  Smith's  sequestration,  with  the  legal  interest  of  said  composition 
'  from  and  since  the  16th  day  of  December  1827,  and  in  time  com*- 
^  ing,  till  payment,  in  terms  of  the  conclusions  of  the  libel,  and  de<- 

<  cerns :  Of  new,  finds  the  pursuer  entitled  to  the  expenses  of  ra]»- 
^  ing  the  action  and  bringing  it  into  Court,  and  of  making  up  the 

*  record  ;  and  remits  the  account,  when  lodged,  to  the  Auditor  to 

*  tax  and  to  report,  and  finds  no  other  expenses  due  to  either  party/ 

The  defenders  redaimedL 

Hwder,  for  reclaimers,  directed  the  attention  of  the  Court  to  two 
points:  1.  At  what  particular  period  ought  the  annuity  to  be 
valued  ?  He  maintained  that  it  ought  to  be  at  the  date  of  settlement; 
and  not  at  the  date  of  sequestration,  as  found  by  the  Lord  Ordi- 
nary.  2.  Expenses  ought  not  to  have  been  awarded  to  any  extent 

Greenshields  referred  to  the  Lord  Ordinary's  note  in  support  of 
the  interlocutor. 


Opinion  of 
Court. 


Judgment. 


lAnrd  Justk^'Clerk. — There  can  be  no  doubt  the  date  of  seque8>- 
tration  is  the  proper  period  for  valuing  the  annuity.  The  idea  of 
keeping  up  a  current  annuity  cannot  be  entertained. 

Lord  MedwyiL — I  cannot  see  any  other  legal  mode  of  putting  a 
just  value  upon  the  annuity,  than  by  taking  the  amonnt  as  it  stood 
at  the  date  of  the  sequestration,  which  is  in  terms  of  the  cautioner^ 
bond,  who  undertake  to  pay  the  composition  on  the  debts  as  at 
that  period.  According  to  the  defender's  view,  you  cannot  get  the 
true  value  till  the  lives  of  all  the  three  parties  are  extinct.  I  am 
also  for  adhering. 

The  other  Judges  concurred. 

The  Lords  unanimously  ad/iered^  and  found  additional  expenses. 

Lord  Ordinary,  Monere^,  Act.  Greenshidda,  Alt,  Kec^  and  Mtade^ 

Pairick  4*  Crawford,  W.  S.  and  Orr  j-  Martin,  W.  S.  Agents.        F,  Clerk. 

II. 
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SECOND  DIVISION. 

No.  IX.  17 til  November  1836. 

Mas  JANE  MILLIGAN  and  Spouse 

offaitut 

M'LACHLAN'S  TRUSTEES. 

P&OCE88. — (Jury-Trial.) — Stat.  55.  Geo.  III.  c.  42,  $  28. — 
Spbcial  Jury. — Expenses. — j1  special  Jury  to  try  issues  vxxs 
yremiedf  at  request  of  defenders ;  at  the  trial  Uie  requisite  number 
^special jurors  faikd  to  appear  ; — the  defenders  declined  to  go  on 
mih  the  trials  by  allowing  names  to  be  addedfrom  thelist  of  common 
jatrors  in  attendancey  and  the  Judge  delayed  the  trialf-^^foundy  on 
motion  by  pursuer  for  expenses  through  dday  of  trials  that  the  28^A 
section  <2^  the  act  does  not  apply  to  special  Jurorsy  and  that  in  such 
case  a  party  is  not  entitled  to  pray  a  tales  from  the  list  of  common 
jwrors  in  attendance^  and  expenses  accordingly  refused. 

By  sections  24.  25*  and  26.  of  the  55.  Creo.  III.  c.  42,  (act  for  es-  Namtife. 
tablishing  jury  trial  in  civil  causes  in  Scotland,)  provision  is  made 
for  the  cboosiog  of  persons  qualified  as  special  jurors  in  the 
trial  of  issues.    By  section  26.  it  is  enacted,  <  That  the  number  of 

*  qualified  persons  to  be  returned  by  the  Sheriff  or  Steward,  as  spe- 

<  dal  Jurymen  to  try  any  issue,  shall  be  thirty-six ;  and  the  names 

*  of  the  said  thirty-six  persons  shall  be  returned  to  the  derk  of 

<  the  Jury  Courts  and  shall  be  by  him  annexed  to  the  order  or  in- 

*  terlocutor  directing  the  issoe  to  be  tried  by  a  special  jury.'  By 
sccdoQ  27.  it  is  enacted,  ^  That  the  clerk  of  the  Jury  Court  shall 
'  form  an  exact  copy  of  the  said  list  of  thirty-six  persons  so  return* 

<  ed  by  the  Sheriff;  and  when  the  day  of  trial  has  been  fixed  by  the 

*  nid  Commissioners,  he  shall  give  due  notice  to  the  agents  and 

*  coonsel  of  the  parties  to  attend  him  at  a  time  and  place  to  be  fix- 

*  ed  in  said  notice,  which  the  agents  or  counsel  of  the  parties  are 

<  thereby  required  to  do ;  and  the  said  agents  or  counsel  shall,  in 

*  the  presence  of  the  said  clerk,  alternately,  beginning  with  the 
'  pursuer,  strike  off  one  from  the  said  list  until  the  number  of  jury- 

<  men  ia  reduced  to  twenty,  which  twenty  only  shall  be  summoned 
^  to  attend  the  Court  on  the  day  of  trial ;  provided  always  that 

*  twenty  names  be  left  on  the  list  to  be  summoned  to  attend  the 

<  trial,  and  the  jury  for  trying  the  said  issue  shall  consist  of  such 

*  twelve  of  the  said  twenty  as  shall  first  appear,  on  their  names  be- 

*  iog  called  over  in  Court,  to  try  the  issue.* 
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17  Nov.  1836.      By  sect  28.  it  is  enacted,  *  That  when  a  full  jury  shall  not  ap- 
'  pear  before  the  said  Jury  Cou^t,  or  elsewhere,  after  ehallenge  by 

*  either  of  the  parties,  and  the  jury  is  like  to  remain  untaken,   for 

<  default  of  jurors^  it  shall  be  lawful  for  the  said  Court,  or  the  Com- 
^  missioner  before  whom  any  issue  is  to  be  tried,  to  direct  the  SherifFy 

<  or  other  officer  or  officers  who  summoned  the  said  jury,  upon  re- 

*  quest  made  by  either  party,  to  add  to  the  list  of  said  jury  the  name  or 

<  names  of  such  other  person  or  persons  of  the  county,  city,  town  or 

*  place  where  the  issue  is  to  be  tried,  who  shall  be  inserted  in  some 

<  other  list  of  the  jurors,  and  who  shall  then  be  attending  the  Court 

<  where  such  trial  is  to  be  had,  to  serve  upon  such  jury  and  not  ^ny 
^  others,  if  so  many  out  of  the  said  other  list  be  present  in  Court,  or  can 
^  there  be  found ;  and  that  either  of  the  parties,  pursuer  or  defender, 
^  may  have  hischallenge  to  the  juror  or  jurors  so  named  and  added  to 
'  the  former  original  list,  in  such  wise  as  if  be  or  they  had  been  ori- 

*  ginally  included  in  the  said  list  of  jurors  for  the  trial  of  such  issue, 

<  and  that  the  said  Court  or  Commissioner  who  sits  to  try  such  is- 

*  sue  shall  and  may  proceed  to  the  trial  thereof  with  those  persons 
^  whose  names  were  originally  inserted  in  the  said  list  of  jurors, 
^  together  with  the  person  or  persons  whose  names  have  been  so 

<  added  to  the  original  list  of  jurors,  as  aforesaid,  in  the  same  nian*> 

*  ner  a^  the  said  Court  or  Commissioner  might  and  ought  to  have 

<  done,  if  all  the  said  jurors  whose  names  were  inserted  in  the  said 

<  original  list  had  appeared  to  try  such  issue.' 
A  special  jury  to  try  a  question  betwixt  these  parties  had  been 

granted  at  the  request  of  the  defenders.  Out  of  the  twenty  special 
jurymen  summoned  to  attend  upon  the  V2th  July  last,  only  ten 
attended — when  the  trial  was  delayed.  Upon  the  13th  the  re- 
quisite number  did  not  attend,  but  the  common  jury  for  the  trial  of 
other  causes  were  in  attendance.  The  pursuers  moved  that  the 
trial  be  proceeded  with,  by  the  Judge  directing  the  names  of  per- 
sons on  the  other  list  of  jurors  in  attendance  to  be  added  to  the  ori- 
ginal list,  in  terms  of  the  above  section  of  the  act.  The  defenders 
opposed  this,  on  the  ground  that  the  section  in  question  applied 
only  to  default  of  common  jurors,  and  not  to  special  jurors. 
.  The  Lord  Justice-Clerk  delayed  the  trial  of  the  cause,  reserving 
any  questions  consequent  on  the  trial  not  being  proceeded  in. 

The  pursuers  this  day  moved  the  Court  for  the  expenses  incur- 
red through  the  delay  of  the  trial  upon  the  12th  and  13th  July« 


Pursuers' 
Fleas. 


McNeill  and  A.  M^NeiUy  in  support  of  the  motion. — A  special  J  ury 
had  been  gpranted  at  the  request  of  the  defenders.  On  the  1 2th 
the  requisite  number  might  have  been  obtained  from  the  list  of 
jurors  in  attendance  on  the  Justiciary  Court  then  sitting,  and  on 
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the  13th  tlie  proper  number  might  have  been  added  from  the  list  17  Nov.  1630. 
of  common  jurors  then  in  attendance.     Some  of  the  sections  precede- 
ing  the  28th  state  the  qualifications  and  mode  of  selecting  special  spou*^.*" 
jurors.     That  section  is  general,  but  applies  equally  to  both  der  W»L«chlan*« 
scriptions  of  jurors.     In  the  trial  of  Hepburn  v.  Cowan,  14th  July  '^'^^    * 
1817,   1.  Murr.  Rep*  264,  <  when  the  case  was  called  on  for  trial;  Pur»uerB| 
*  a  auflScient  number  of  jurymen  did  not  appear  to  form  a  special 
'jury,  and  there  were  no  common  jurymen  summoned.'     *  Lxjrd 

<  Chief  Commissioner.     If  the  party  pray  a  tales  they  may  have  it.: 

<  indeed,  if  there  were  other  jurymen  summoned,  the  Court  might 

<  order  it.     It  will  be  necessary  in  future  to  summon  a  number  of 

<  common  jurymen  to  prevent  this  recurring.'     If  parties  consent,  /  I 
the  jury  may  be  filled  up  by  persons  in  court,  when  the  case  is  call- 
ed on.     Now,  the  Court  might  have  ordered  this  to  be  done  on  the 

13th  July. 

Ikon  of  Faculty. — Section  28.  relates  only  to  deficiencies  in  com-  Defendcn' 
men  juries.  It  is  plain  that  some  form  of  order  is  requisite,  and  that'^**** 
a  juryman  cannot  be  asked  to  Walk  into  the  box,  without  being 
previously  required  by  the  proper  officer  io  do  so.  The  section 
provides,  that  the  parties  shall  have  their  right  of  challenge  of  the 
jurors  proposed  to  be  added,  which  shews  it  cannot  apply  to  spe- 
cial juries,  in  respect  to  whom  the  right  of  challenge  has  already  been 
exhausted.  In  Hepburn  o.  Cowan  the  party  did  not^object,  and  the 
jurymen  chose  to  serve ;  and  the  report  farther  bears,  that  ^  Lord 

*  Gillies  suggested  that  the  parties  should  give  in  a  minute  consent- 

<  ing  to  this,  which  was  the  ipore  necessary,  as  one  of  the  tales  was 

*  a  writer  to  the  signet,  who  are  not  liable  (§36.)  to  be  returned  )o 
« serve.* 

Lard  Meadowbank. — I  am  of  opinion  that  the  27th  section  of  the  Opinion  of 
statute  excludes  the  party  from  praying  a  tales  to  supply  the  ab-  ^"^* 
sence  of  special  jurors.    Before  the  case  can  be  called  on  for  trial 
the  special  jury  has  already  been  selected,  by  the  parties  exercising 
the  statutory  right  of  challenge ;  and  therefore  the  filling  up  the  '' 

deficient  number;  by  adding  from  bystanders  or  from  a  common 
jury,  cannot  be  competent  to  the  parties  or  the  Court  under  the 
28th  section,  because  that  section  provides  for  the  exercise  of  the 
right  of  challenge  of  the  jurors  proposed  to  be  added  from  the 
common  jury  list 

Lord  Meitoyn. — I  am  of  the  same  opinion.  It  appears  to  me 
that  the  28th  section  of  the  statute  does  not  apply  to  the  case  of  spe- 
cial jurymen,  as  it  requires*  the  additional  jurors  to  be  added  to  the 
original  list,  and  prescribes-  that  the  parties  shall  have  the  same 
power  of  challenge  over  them  as  over  those  in  the  original  Kst. 
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Milligtn  and 
SpouK  V. 
M'Uchlao'fl 
Trustees. 


17  KoT.  I836w  Now,  in  a  case  of  a  apeoial  jary,  tbe  challenges  have  been  a1read)r 
inade  when  they  were  reduced  to  twenty ;  and  I  can  conceive  a  Tea- 
son  why  there  may  be  a  tales  in  the  case  of  eommon  juror%  and 
not  where  there  is  a  special  jury  sammoned. 

Lord  Justice^ClerL — I  am  of  opinion  that  the  motion  ought- to 
be  refused.  It  may  be  that  the  statute  intended  the  rule  shoald 
apply  to  both  kinds  of  jurors ;  but  it  is  not  so  clear  as  to  warrant 
us  in  finding  that  the  Judge  was  bound  to  order  the  trial  to  be  gone 
oa  with ;  and  therefore  we  cannot  find  the  defenders  liable  in  the 
expenses  caused  by  this  delay. 

Lord  Glenke  concurred. 

Motion  for  expenses,  caused  by  delay  of  trial,  refused* 


JudffanU 


V 


Act.  M*XeiB,  A.  3PNeiU.  Alt  Dean  ofFac,  {Hope;)  MMmd  end  PaUrmm. 

Fiaher  4*  Dtmean,  S.S.C  and  John  Culkn^  W.  &  Agenu.        Mr  Ilu9aeB,  Clerlu 

R. 


FIMST  DIVISION. 


No.  X. 


I8ih  November  1886. 


N«rTati?et 


ROYAL  BANK  OF  SCOTLAND 

against 

OREIG  AHD  MORTON,  W.  S.  and  Others. 

.  Claose.'— Presuhptiom. — I.  Found,  thai  the  gra$Uer  of  a  special 
deetination  did  not  intend  to  revoke  it  by  her  eubseguenl  general  dis^ 
position  and  settlement 
LiF£R£f7TfiR.-^2.  A  lif^enter  6/ bank  stotk  having  dkd  nfter  a  iftm- 
dend  had  been  declared  payable  on  a  tertain  day^  but  before  the  dMxy 
of  payment^— founds  that  the  dividend  fell  to  tkefiars. 

* 

.  This  was  an  action  of  multiplepoinding»  brought  for  the  division 

f  of  a  fund,  which  arose  in  the  following  manner :  Robert  Jamieaon. 

.  and  his  sister,  Mrs  Margaret  Jamieson  or  Kinnear,  enjoyed   tbe 

liferent  of  about  L.4166,  Ids.  of  the  stock  of  the  Royal  Bank  of 

Scotland,  left  by  their  iather  to  them,  equally,  in  liferent  allenarly, 

and  to  their  children  per  capita*  equally  among  them,  in  fee« 

In  1814,  Mr  Jamieson  becoming  embarrassed,  conveyed  all  his 
property  to  Mr  Scott  Moncrieff,  as  trustee  for  his  creditors.  The 
trustee,  in  1822,  sold  to  Mrs  Kinnear,  Mr  Jamieson's  right  tQ  the 
liferent  of  one-half  of  the  bank  stock,  as  also  his  contingent  right 
on  sorvivance. 
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la  tlie  diapositiOD  granted  by  the  trustee,  (3d  July  1632,)  with  IS  Mot.  18« 
coDKDt  of  the  truster,  Mrs  Kionear  took  the  destination  of  the  life-    ^""^^/^^^ 
rent  and  eventual  Mferent  to  herself  and  assignees,  and,  *  i«ilij;ig  ^  l^oUand  v. 
'  her  by  death,  without  haTiag  assigned  or  conveyed  the  premises,'  Greig  and 
then  to  her  brother,  Bfr  Jamieson,  during  all  tlie  days  of  his  life;  otiienk  *" 
The  deed  provides  expressly,  that  the  destination  of  these  liferents      -"-^ 
to  Mr  Jamieson,  in  tbe  event  of  his  surviving  Mrs  Kinnear,  *  witii**    '"*  ^ 
<  out  her  having  executed  any  conveyance  thereof  to  tbe  prejudice 

*  of  such  destination,'  shouU  be  merely  in  Uferent^  and  strictly  of 
sn  aKmentary  nature,  and  not  affectable  by  his  debts  or  the  dili^ 
genoe  of  his  creditors. 

Mrs  Kinnear,  in  a  very  short  time  after  this  conveyance,  eze« 
cated  (20th  Ai^ust  1822)  a  general  disposition  and  settlement,  in 
the  usual  form,  of  all  her  property  and  effects,  in  &vuur  of  her  bro^ 
ther  Mr  Jamieson,  in  trust  for  his  children,  <  dispensing  with  the 

*  generality  hereof,   and   deciariiig  the  same  to  be  aa  valid  and 

*  elFectual  as  if  every  sum  and  subject  belonging  to  me  had  been  ^ 
'  hereby  specially  made  over  in  favour'  of  her  brother,  in  trust  for 

his  diildren,  equally  among  them,  on  their  attaining  the  age  of  mar 
jority  respectively.  On  the  back  of  the  deed,  holograph  of  Mrs 
Kinnear,  was  a  declaration,  that  various  bills  in  her  hands,  with  in« 
dorsation  to  certain  parties,  were  not  affected  by  the  deed. 

In  182di,  Mrs  Kinnear  died  without  children,  and  her  brother 
drew  tbe  dividends  of  the  bank  stock  till  his  death,  on  the  7tk 
December  1832.  At  that  time  there  were  two  dividends  outstand-* 
ing  payable,  amounting  U^ther  to  about  L.550 ;  and  there  was 
a  third  dividend,  which  was  declared,  at  a  meeting  of  the  Bank 
Diredon,  held  in  November  1832,  to  be  payable  on  the  5th  January 
183a. 

For  this  fund  there  was  a  competition  between  the  .creditore  of 
Mr  Jamieson,  who  cbimed  the  whole  fund  as  belonging  to  their 
debtor,  in  virtue  of  the  special  destination  In  his  &vour  made  by 
his  sister,  and  Miss  C.  L.  Jamieson  and  the  other  children  of  Mr 
Jamieson,  the  fiars  of  the  bank  stock,  who  maintained  that  the  spe« 
cial  destination  had  been  defeated  and  altered  by  the  general  dis- 


The  Lord  Onfinary  (lltb  Marefa  1836)  pronounced  an  ioler«»  Lord  Ordi- 
laentor,  repelling  the  cbims  ef  the  children,  wd  findmg  them  liable  ^^,]''^^' 
m  expenses,  adding  tbe  following  note : 

Note, — <  Considering  the  special  destination  of  the  liferent  crear  Nou. 
'  ted  by  Mra  Kinnear  in  &vour  of  her  brother,  Robert  Jamieson, 
*  the  object  of  tiuU  destination  being  tbe  alimjent  and  support  of 
'her  farotfaer^  and  tbe  circamstnaee  of  Mit  Ki|inear  naiabg  her 
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iBTNov.  183^  <  brother  her  trustee  in  the  general  settlement,  executed  a  short 

^■^V"^^    « time  after  the  above  special  destination  of  the  liferent,  without  ex- 

o/scotiand  V,  *  prising  any  intention  to  revoke,  the  Lord  Ordinary  thinks  that 

Grvi^  and  "    c  such  intention  is  not  to  be  presumed  ;  and  that  the  presumption  in 

^  favour  of  the  subsistence  of  the  special  destination,  and  against 

*  tlie  implied  revocation  supposed  to  arise  from  the  general  settle- 
^  ment,  is  much  stronger  in  the  present  case  than  in  many  of  those 

*  in  which  the  special  destination  has  been  held  by  the  Court  to  re-> 

<  main  in  force.  The  Lord  Ordinary  has  therefore  repelled  the 
^  claims  of  the  children  founded  on  that  general  settlement ;  and  as 

<  those  claims  have  been  brought  forward  in  opposition  to  lawful 

<  creditors,  and  after  the  opposite  construction  has  been  adopted 
^  and  acted  upon  by  all  parties  ever  since  Mrs  Kinnear's  death,  he 
^Jbaa  found  them  liable  in  expenses.' 


Reclaimer's 
Pleas. 


Creditors* 
riias. 


Miss  C.  L.  Jamieson  reclaimed,  and  pleaded — The  special  desti-* 
nation  was  revoked  by  the  general  disposition.  It  was  the  evident 
and  very  natural  intention  of  Mrs  Kinnear  that  it  should  be  so ; 
because,  foreseeing  that  her  brother's  creditors  might  succeed  in 
carrying  away  a  great  part  of  the  provision  she  had  made  for  him, 
she  recalled  the  special  destination  of  it  to  himself,  to  confer  it  on  him 
under  a  new  title,  but  more  effectually,  as  trustee  for  his  children, 
who  were  all  minors,  and  who  therefore  would  not  interfere  with  his 
drawing  the  dividends.  The  intention  of  Mrs  Kinnear  is  apparent, 
from  her  excepting  certain  bills  from  the  general  conveyance,  thus 
proving  that  she  was  aware  it  would  carry  all  rights  not  excepted* 
That  a  general  conveyance  does  evacuate  a  special  destination, 
^ven  when  made  by  a  third  party,  has  been  decided  in  the  follow- 
ing cases:  Crail  v.  Napier,  23d  June  1739;  Leitch's  Trustees  v. 
Leitch,  2d  June  1826,  F.  C,  affirmed  by  the  House  of  Lords,  17th 
Feb.  1329,  3.  Wihon  and  Shaw,  366 ;  and  Hyslop  v.  Maxwell, 
llth  Feb«  1834,  F,  C  In  these  circumstances  the  children  are 
entitled  to  the  whole  fund  in  medio,  as  plainly  comprehended  under 
the  general  disposition. 

-  But,  2rf,  There  is  an  additional  ground  on  which  the  third  divi- 
dend is  claimed.  It  was  not  due  at  the  time  of  the  liferenter*0 
death,  and  therefore  must  fall  to  the  children  as  fiars;  for  it  can 
never  be. said  that  the  mere  declaration  that  a  dividend  is  to  be  paid 
at  a  certain  term  is.  to  vest  the  subject,  and  carry  it  to  the  liferenter 
predeceasing  that  term,  in  the  same  way  as  would  take  place  when 
the  term  of  payment  has  arrived  and  been  survived. 

The  creditors  pleaded — It  is  settled  law,  established  by  numerond 
tleciaions,  that  a  general  .settlement  does  not  evacuate  a  preTious 
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special  one.     See  Mor.  v.  Presumption*     Mrs  Kinhear  never  could  18  Nor.  1836. 
intend  to  revoke  the  provision  which  she  had  made  for  Uie  main-     ^^'^^/'^^ 
tenance  of  her  brother  a  few  weeks  before.     The  bills  were  in  a  ^^^^^^^ 
peculiar  sitoation,  which  accounts  for  the  notice  on  the  back  of  the  Greig  and 
disposition,  exclusive  of  aoy  intention  of  revocation.     If  she  had  q^*^^  '"^ 
intended  to  make  use  of  the  power  of  revocation  reserved  in  the 

Ploaa. 


first  deed,  she  would  have  made  special  mention  of  it  in  her  general  ^*^**^'*' 
disposition,  which  she  has  not  done. 

2.  The  third  dividend  must  also  &11  to  the  liferenter,  because  lie 
survived  the  declaration  that  it  was  to  be  paid  at  a  certain  term. 
After  that  declaration  on  the  part  of  the  bank,  fixing  the  sum  so  to 
be  paid,  nothing  remained  to  be  done,  previous  to  payment,  but  the 
mere  ministerial  act  on  the  part  of  the  officers  of  the  bank  of  mak« 
ing  a  scheme  of  division.  Therefore  the  dividend  having  been 
declared  by  a  minute,  previous  to  the  liferenter's  decease,  it  be« 
longed  to  him  just  as  much  as  if  the  term  of  payment  had  arrived; 
for  that  act  constitutes  the  right  to  demand  payment,  and  is  the 
warrant  for  the  clerks  to  pay. 

Lord  Mackenzie. — I  have  looked  over  the  deeds  in  this  case,  and  Opinion  of 
also  the  decisions  affecting  the  point  of  law.  From  the  latter  1  have  ^^"^' 
found  that  a  general  disposition  does  not  of  necessity  evacuate  the 
previous  destination,  where  there  are  strong  circumstances  to 
shew  the  contrary  intention ;  but  in  all  these  cases  the  donation 
was  simple,  without  any  qualification.  But  here  there  is  a  clause, 
anxiously  repeated,  which  states  the  conveyance  to  be  effectual 
only  in  case  of  Mrs  Kinnear's  death,  without  assignation  or  conveys 
ance  in  prejudice  thereof.  But  I  think  that,  on  the  principles 
which  have  been  established  in  decided  cases,  the  circumstances  are 
strong  enough  to  support  the  Lord  Ordinary's  interlocutor.  It  is 
evident  that  Mrs  Kinnear  acquired  the  liferent  for  the  benefit  of 
her  brother,  and  she  settled  it  on  him  in  a  deed,  declaring  it  to  be 
expressly  alimentary.  In  a  few  weeks  afterwards  she  makes  him 
trustee  for  his  children,  by  another  deed,  which  contains  no^settle- 
ment  on  him,  althougk  there  was  no  disagreement  between  them. 
Therefore,  though  in  considerable  doubt,  I  think  it  is  still  open  to 
us  to  hold  that  the  general  conveyance  did  not  take  away  the  spe- 
cial provision.  As  to  the  third  dividend,  the  right  may  possibly  vest 
by  the  declaration  of  payment,  but  certainly  not  in  the  liferenter 
.till  the  term  arrives.  In  the  case  of  Cumming's  Trustees  t7,  Mrs 
Leslie  Gumming,  26th  Feb.  1824,  F*  C  where  a  bonus  was  claimed, 
on  the  ground  that  it  was  dividends  which  had  been  withheld,  even 
that  was  found  to  belong  to  the  fiar. 

Lord  GiUies, — I  concur  in  the  opinion.  I  think  this  is  a  ques- 
tion of  intention ;  and  although  we  are  bound  to  look  to  the  words 
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XB  Kqv.  1830.  of  the  deeds,  I  thiuk  we  are  baand  to  pat  an  interpretatioh  npoa 
them  warranted  by  the  real  evidence  in  the  ease;  and,  though 
doubtful,  I  think  that  it  was  not  the  intention  of  Mrs  Kinnear  to 
recall  the  destination*  It  is  said,  if  she  wished  the  provision  to  con* 
tinue,  why  did  she  not  say  so  expressly  ?  But  the  answer  to  that  is, 
if  she  intended  to  recall  it,  why  did  she  not  specially  do  so  ?  There 
is  a  difficulty  certainly  in  this,  that  if  the  children,  on  majority,  were 
to  demand  their  shares  of  the  fee,  the  father  was  bound  to  pay  them, 
smd  the  liferent  might  thus  be  defeated.  Still,  in  the  circumstances, 
J  am  on  that  point  inclined  to  adhere.  As  to  the  third  dividend,  I 
cannot  agree  with  the  Lord  Ordinary ;  for  I  isannot  think  that  the 
declaration  to  pay  carries  it  to  the  liferenter  predeceasing  the  term 
of  payment.  It  appears  to  me  to  be  in  the  same  situation  as  rent 
between  two  terms ;  for  that  is  just  as  much  declared  payable  at 
the  approaching  term,  but  does  not  fall  to  the  liferenter  predeceasing. 
Suppose  the  bank  bad  a  sudden  run  upon  them  after  the  declara- 
tion,, would  they  not,  to  meet  it>  apply  tlie  money  declared  to  be 
payable  as  dividends  ? 

Lord  Balgray. — Considering  all  the  circumstances,  I  concur  on 
the  first  point ;  but  I  entertain  considerable  doubts  as  to  the  views 
taken  by  Lord  Gillies  in  regard  to  the  third  dividend.  I  am  of 
opinion  that  the  Act  of  Parliament  ought  to  be  first  consulted.  la 
banking  establishments,  the  declaration  and  payment  of  dividends 
are  regulated  and  specially  pointed  out  either  by  the  Act  of  Parlia- 
ment which  creates  the  bank,  or  by  the  charter,  or  by  the  oontraicJt 
of  copartnery.  The  Scottish  Act  oif  Parliament,  5.  Will.  III.  1695, 
erecting  the  Bank  of  Scotland,  declares,  *  That  no  dividend  shall  be 
'  made  save  out  of  the  interest  or  product  arising  out  of  the  joint 
'  stock,  and  by  consent  of  the  adventurers  in  a  general  meeting.' 

By  constant  practice  in  that  establishment,  and,  it  is  believed,  in 
all  other  similar  establishments,  the  dividends  have  been   made 
balf*>yearly,  mentioned  to  be  ending  at  precise  dates.     And  the  di- 
rectors, who  have  the  management  after  the  lapse  of  such  half- year- 
ly period,  make  a  minute,  recommending  to  the  next  general  meet- 
ing of  the  proprietary  that  a  dividend  at  so  much  per  cent,  should 
be  made.     Then  the  subsequent  general  meeting  express  their  oon- 
•  seM^  by  a  regular  minute,  <  that  a  dividend  be  made  out  of  the  interest 
.  ^  or  product  arising  out  of  the  joint  stock  for  the  half  year  ending 
*  on  a  precise  day,  at  a  certain  rate  of  interest  on  the  capital  stock ;' 
and  then  there  is  a  recommendation  to  the  Court  of  Directors  to 
,fix  the  day  of  payment,  and  the  same  is  advertised. 
1      Under  these  circumstances,  if  the  act  erecting  the  Royal  Bank 
be  conceived  in  similar  terms,  it  is  evident,  that  the  existence  and 
conslittttion  of  the  dividend  commences  with  the  Court  of  Direetors, 
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and  18  rendered  complete  by  the  resolation  and  declaration  of  the  18  Nor.  1898. 
general  meeting  of  proprietors*     The  dividend  is  declared  for  a  pe-    ^^-^v*^^ 
riod  that  is  past ;  conseqaently,  if  the  liferenter  be  alire  after  the  ^^^^^d^^ 
declaration  of  the  general  meeting,  he  must  have  right  to  receive  Greig  and 
SQcli  dividend  when  it  shall  be  payable ;  and  if  he  dies  •before  the  q^^  *"^ 
dividend  becomes  payable,  it  must  pass  to  his  executor,  and  not  to      --— 
the  fiar ; — on  the  same  principle,  that  any  debt  constituted,  but  hot  ^^J^ 
payable  till  a  future  day,  passes  to  the  creditor's  representatives,  if 
the  creditor  die  before  that  day.     The  dividend  being  constituted 
daring  the  existence  of  the  liferenter's  right,  is  a  debt  due  to  the 
^ierenter,  aithougb  it  ifli  not  payable  tiU  a  future  day.     It  therefore 
appears  to  me  that  the  Act  of  Parliament  and  practice  of  the  bank 
should  be  more  carefiiUy  looked  into  and  examined. 

Lard  President. — I  concur,  on  the  whole,  in  the  opinions  de> 
livered  upon  the  first  point  We  must  distinguish  between  the 
fewer  of  revoking,  and  the  intention  to  do  so.  Of  the  fonner,  on 
looking  to  the  cases,  there  can  be  no  doubt.  But  the  question  ^ow 
to  be  decided  is,  whether  there  was  here  the  intention  ;  and  I  ain,  in 
the  circumstances,  inclined  to  adhere  to  the  Lord  Ordinary's  ihten. 
locator.  As  to  Uie  third  dividend,  I  cannot  think  that  the  declara«- 
tion  IS  equivalent  to  the  arrival  of  the  term  of  payment  It  might 
lie  that  the  bank  declared,  by  anticipation,  a  payment  to  be  made 
in  two  years.  In  that  case  it  could  not  l>e  said  to  fall  to  the  life* 
renter.  I  look  upon  the  term  of  payment  as  just  a  part  of  the  de« 
daration. 

Tbe  Court  pronounced  the  following  judgment: 

<  18£&  November  1836. — The  Lordb  having  advised  this  case,  Judgment. 
'  and  heard  parties  by  their  counsel,  adhere  to   the  interlocutor 
'  reclaimed  against,  in  so  far  as  respects  the  two  first  dividends, 
<  but  alter  the  same  in  so  far  as  respects  the  third  dividend  on  the 

*  Royal  Bank  stock  payable  on  5th  January  1833,  and  find  that 

*  the  said  third  dividend  belongs  to  the  children  of  the  late  Robert 

*  Jaraieson,  and  prefer  them  to  the  same  accordingly :  Recall  the 

*  said  interlocutor  in  so  ftir  as  it  finds  the  reclaimers,  the  children 
'  of  the  said  Robert  Jamieson,  liable  in  expenses :  Reserve  consi* 

*  deration  of  the  claims  for  Greig  and  Morton,  Mr  Lyell  and  Miss 
^  Christie,  till  tbe  relative  action  of  reduction  at  the  instance  of 
'  Lyell  and  Greig  and  Morton  v.  Miss  Christie,  (in  which  minutee 

*  of  debate  have  been  ordered,)  shall  come  to  be  advised;  quoad 

*  altra,  adhere  to  the  interlocutor  reclaimed  against,  and  decern.' 

For  lliw  C.  L.  Jamieson,  JuMy,  Man.  For  Ute  Crcaitort,  RuUmfierd^  Pffpm, 

FmU  $  Jmmmm,  W.  S.  Qnig  ^  M^riw,  W.S.  sod  JoAs  BkkMfdMtm^  W.  ft 
Agtote.        5.  Clerk. 

C.  R. 
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No.  XI.  I6th  November  1036. 

WILLIAM  JAFFRAY 

affaifut 

JEAN  CARRICK. 

'Landlord  and  Tenant. — Hypothec — Cireumsianeei  where  JuT' 
niture  belonging  to  a  third  party ^  introduced^  taithoiU  her  consent 
or  approbation^  into  the  house  of  a  tenant^  and  retained  in  the  face 
of  a  judicial  demand  for  its  delivery^  without  collusion  betwiaU  the 

'  parties, — was  found  not  subject  to  the  landlord's  ^laim  of  hypothec 
Question  raised^  but  not  decided^  W/iether  furniture  lent  to  a 

'    tenant^  not  on  hire^  falls  under  the  landlords  hypothec  or  not* 

Narrative,  ^^  1624}  Jean  Carrick  purchased,  at  a  public  roup,  furniture  be- 
longing to  her  father,  in  a  house  in  Buckly  vie.  She  and  her  brother, 
Thomas  Carrick,  resided  in  that  house  for  two  or  three  years,  and 
thereafter  at  Ballochneck  for  some  years  longer.  In  consequence 
of  a  misunderstanding  betwixt  the  sister  and  brother,  and  his  refu- 
sing to  give  her  the  furniture,  the  sister,  who  did  not  then  reside 
with  her  brother,  presented  a  petition  to  the  Sheriff  of  Stirlingshire^ 
upon  the  5th  February  1833,  concluding  for  its  instant  delivery. 
ThomaiB,  the  brother,  resisted,  on  the  pretext  that  the  furniture  was 
not  hers,  but  had  been  purchased  for  their  joint  behoof.  The 
Sheriff,  on  9th  August  1833,  found  it  admitted  and  proved,  that,  at 
the  sale  of  their  father's  effects,  the  sister  had  purchased  the  furni* 
ture  (specified  in  a  roup-roll  produced)  in  her  own  name ;  and  allow^ 
ed  Thomas  to  prove,  by  her  oath,  that  the  articles  were  purchased 
in  trust,  and  for  behoof  of  both  parties.  Upon  1st  November  1833, 
the  Sheriff  found  the  sister's  deposition  to  be  negative  of  the  bro- 
ther's reference,  and  decerned  against  the  brother,  with  expenses, 
in  terms  of  the  prayer  of  the  petition.  Upon  29th  November  1833k 
the  expenses  of  that  process  were  modified,  and  decree  pronounced 
against  Thomas  Carrick  for  the  same.  } 

.  On  29th  March  1833,  and  after  the  commencement  of  the  process 
about  the  furniture  betwixt  Jean  and  Thomas  Carrick,  William 
Jaffray  let  his  house  and  garden  at  Orchardlands  to  Thomas  Car- 
rick, for  one  year,  at  a  rent  of  L.21  and  L.6,  payable  half-yearly> 
I'horaas  took  possession  on  15th  May  18i33,  bringing  with  him  the 
furniture,  which  then  formed  the  subject  of  the  depending  process 
betwixt  his  sister  and  him. 
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*  No  intimation  of  the  depending  process  abont  the  furniture  was  18  Not.  1838. 
given  by  Miss  Carrick  to  the  landlord,  Jaffray.     The  rent  due  at    ^^"^V^^ 
Martinmas  18S3  not  having  been  paid,   Jaffray,   upon  the  9th  ^^^^i^/ 
Deeember  1883,  the  furniture  in  question  being  still  in  the  house     — - 
oecapied  by  his  tenant  Thomas  Carrick,  obtained  a  warrant  for  ^'^^^^ 
seqaeatration  against  Thomas  Carrick;  and,  upon  the  1 8th  Decem- 
ber 1833,  he  also  presented  a  peddon  to  the  Sheriff^  for  an  inter- 
dict against  Jean  Carrick  carrying  away  the  sequestrated  furniture. 

In  that  petition  Jaffray  stated;  *  That  at  or  about  the  time  of  exe- 
"*  cuting  the  said  sequestration,  it  came  to  the  petitioner's  know^ 

<  ledge  that  Jean  Carrieky  with  the  view  of  defeating  the  peti- 
^  tioner^s  right  of  hypothec^  was  about  to  carry  ftway  die  seques*- 
'*  trated  furniture,  under  the  pretext  that  it  belonged  to  her  and 

*  not  to  her  brother,  the  tenant;  and  the  peddoner  learned  that 

<  she  had  obtained  some  warrant  in  some  priMsesa,  to  which  the  pe- 

*  dtioner  was  no  party,  to  carry  off  the  said  efiectsw' 

The  Sheriff  granted  an  interim  interdict ;  and  Miss  Carrick,  in 
her  answers,  pleaded,  that  her  furniture  was  not  subject  to  the 
landlord's  hypothec ;  l<f.  Because  it  was  illegally,  and  against  her 
consent,  placed  in  the  house  belMiging  to  the  landbrd,  and  retain- 
ed against  her  will  by  the  tenant ;  and,  2<%,  Even  if  it  had  been 
lent,  it  was  not  lent  on  hire,  and  therefore  not  subject  to  hypothe- 
icadon.  * 

'    The  Sheriff-subsdtute,  (Sir  John  Hay,)  13tb  June  1884,  foond  Sberir>  inter. 

*  it  instructed  by  the  process  between  the  defender  (Miss  Carrick)  ^^"^'^- 

*  and  the  compiearer  (Thomas)  prodnc€td,  that  the  ftiraiiiure  in  ques- 
-<  don  is  the  defender's  property ;  finds  it  not  averred  by  the  pnrsoer, 

*  that  the  furniture  claimed  by  the  defender  was  carried  into  his 

<  house  with  the  defender's  consent  or  approbation,  and  that  the 

*  process  produced  elidds  any  presumption  of  collusion  that  might 

*  odierwise  arise  from  the  near  rebdonship  of  the  parties;  finds  it 

<  instructed  that  the  farniture  in  question  was  not  lent  to  the  com- 

<  pearer  (Thomas)  for  hire ;  therefore  recalls  the  interim  interdict, 

<  and  assoilzies  the  defender  from  the  conclusions  of  the  complaint ; 

*  finds  her  entiUed  to  the  expenses  of  plea/ 

The  landlord  advocated ;  and  the  parties  having  closed  and  de- 
bated on  the  inferior  court  record  and  additionid  pleas^  the  Lord 
Ordinary  pronounced  the  following  interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 

*  heard  parties'  procurators  thereon,  and  made  avisandom,  repels  uJ^'utor!"**'" 

*  the  reasons  of  advocation ;  remits  the  cause  simpliciter  to  the  She- 

*  riff,  and  decerns :  finds  expenses  due.' 

Note. — *  The  Lord  Ordinary  does  not  think  it  necessary,  for  the  Note. 
'  decision  of  this  cause,  to  go  minutely  into  the  decisions  on  the 
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^eslion,  whetber  goods  lent  to  a  tenant  not  on  kire^  fall  under  the 
landlord'i  hypothec  or  not*  He  is  inclined  to  think  that  the  mie^ 
as  laid  down  by  Mr  Bell^  ii.  3I9  on  the  authority  of  the  case  of 
Cowan  u.  Perry,  dist  Jan.  1804,  is  right;  that,  after  all  the  ex- 
planations of  that  case,  which  -were  given  in  the  debate,  it  did  dis- 
tinctly involve  the  point,  and  that  it  is  not  really  contradicted  by 
Wilson  V.  Spankie,  Dec*  17.  1813,  or  any  later  case.  Bat  it  ap- 
pears to  the  Lord  Ordinary  that  the  appeal  made  to  the  original 
principles  of  the  subject  does,  when  rightly  applied  to  the  facts  of 
this  case,  very  clearly  resolve  it,  independent  of  that  particular 
distinction*  There  can  be  no  question,  that,  abAtractly  and  oa 
general  principles,  the  rule  of  law  is,  that  a  man  cannot  pledge 
property  which  ia  not  hia  own :  Mes  aliena  pignori  dari  non  poUik 
All  the  cases  in  which  either  express  pledge  or  tacit  hypothec  is 
admitted  are  exceptions  from  that  rule,  and  proceed  on  a  presump*- 
tion  of  the  consent  of  the  real  owner,  by  the  possession  voluntarily 
given,  and  the  title  of  such  possession  as  implying  such  consent* 
Hence,  in  the  civil  law,  there  is  this  rule  in  the  Codex  on  the 
S.  C.  VeUeianum^  ^  Si  sine  voluntate  tua,  res  tua  a  marito  tuo  pignori 

*  data  sunt,  non  ienentur^'  Cod.  iv*  29.  5 ;  where  the  exception  of 
a  consent  given,  or  any  thing  done  to  deceive  the  creditor,  are 
also  stated*  Both  Voet,  20,  2,  5,  and  Potliier,  2,  277,  §  271,  as 
quoted  in  the  debate,  place  the  case  of  hypothec  on  invecta  ei  iUa^ 
ta^  precisely  on  this  footing,  expressly  requiring  as  the  condition 
which  creates  the  exception,  that  the  goods  placed  in  the  premises^ 
not  being  the  tenant's  property,  are  *  domini  consensu  in  praadium 

*^  conductum  ita  inductaj  ut  perpetuo  ibi  sint,  sui  in  usum  conducted 

<  ris  habeantur'-— <  lorsque  c'est  de  leur  comentement^  ou  expres  ou 
^  tacite,  qu'ils  garnissent  et  occupent  la  maison ;'  and,  though  the 

latter  author  explains  that  the  presumption  of  consent  will  not  be 
effectually  taken  off,  so  as  to  bar  the  landlord's  claim  as  upon  fraud, 
by  a  latent  agreement  between  the  owner  and  the  tenant  that  the 
goods  shall  not  be  subject  to  the  hypothec,  if,  with  the  owner's 
consent,  tliey  are  placed  in  the  premises  to  remain  permanej[it|y, 
he  goes  on,  in  §  243,  to  lay  it  down  clearly  and  expressly,  that  it 
is  essential  to  the  application  of  the  hypothec,  that  it  is  with  the 
consent  of  the  owner,  that  the  goods  are  introduced  into  the  lious^ 
^  il  faul  que  ce  soit  par  la  volonte  du  proprietaire  dee  dits  meublos 

<  qu*ils  soient  iti  introduits  dans  la  maison**  ^ 

<  These  are  the  principles  on  which  the  rule  and  the  exception 
stand  in  our  law*  According  to  them  it  is  settled,  that  furniture 
lent  for  hire  is  subject  to  the  hypothec,  on  the  presumption,  of 
course,  by  the  voluntary  placing  of  the  furniture yor;?ennai}f]t/  use 
in  the  premises.     It  has  been  thought  that  furniture  merely  lent 
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gratuitonsly^  and,  of  course,  at  the  will  of  the  lender,  does  not  18  Kbr.  I83S^ 
come  within  the  same  presumption ;  and,  therefore,  that  in  that    ^^"^V^^ 
case^  the  consent  to  the  impignoration  is  not  given,  and  the  ex*  q^^^^^J 

ception  to  the  general  rule  not  established,  notwithstanding  that     

the  moveable  subjects  are  introduced  with  the  owner's  consent. 
But  whether  this  be  fully  settled,  and  whether  it  stands  on  a  solid 
distinction  or  not,  the  fact  which  it  is  essential  fir  the  landlord  to 
establish,  in  order  to  raise  the  presumption  of  consent  at  all  or  in 
either  case,  is,  that  they  were  introduced  into  the  house  untk  the 
cwner^s  consent* 
*  Wiiat,  then,  is  the  present  case  upon  the  facts  ?    On  the  5tli 
February  1833,  the  respondent,  not  then  residing  with  her  brother, 
presented  a  petition  to  the  Sheriff,  praying  that  he  would  decern 
and  ordain  Thomas  Carrick  to  deliver  up  to  her  certain  furniture 
specially  described  in  an  inventory,  and  which  she  averred  to  be 
her  property.     At  that  time  the  furniture  was  not  in  the  premises 
of  the  advocator,  but  in  another  house  at  a  very  considerable  dis- 
tance, where  it  had  been  in  use  while  the  respondent  herself  lived 
there.     Thomas  Carrick's  entry  to  the  advocator's  house  was  net 
tin  Whitsunday  1833,  three  months  thereafter.     The  petitioif 
led  to  a  process  in  the  Sheriff-court,  in  which  it  is  quite  dear  that 
the  respondent  and  her  brother  were  at  open  war,  so  that  there 
could  be  no  collusion  in  the  matter;  besides  that  the  action  was 
raised  before  the  advocator  could  have  any  interest     The  result 
of  the  process  was,  that  on  the  Ist  November  1833,  the  Sheriff 
found  it  proved  that  the  furniture  was  the  property  of  the  re- 
spondent, and  decerned  fir  delivery,  in  terms  of  the  prayer  of  the 
petition.     By  that  time  the  furniture  was  in  the  advocator's  house, 
but  no  sequestration  was  applied  for  till  some  time  after  the  date 
of  the  decree. 

^  In  this  state  of  the  case,  the  question  is,  whether  the  advocator 
has  any  legal  basis  on  which  to  establish  the  exception. from  the 
general  rule  of  law,  that  the  property  of  a  third  party  cannot  be 
pledged  or  hypothecated.  The  decree  of  the  Sheriff  must  be 
taken  as  establishing  that  the  goods  are  the  property  of  the  re- 
spondent, nnless  the  advocator  had  offered,  in  some  competent 
form,  to  prove  that  it  did  not  belong  to  her,  either  for  herself,  or 
in  trust  for  others.  And  taking  it  to  be  the  respondent's  property, 
it  is  for  the  advocator  to  shew,  either  as  matter  of  fact,  or  by  some 
admissible  presumption  of  law,  tliat  she  consented  to  their  being  intro" 
'  duced  into  his  house.  As  matter  of  fact,  this  is  impossible,  because 
three  months  before  the  brother's  entry  to  the  advocator's  house, 
while  confessedly  the  furniture  n'as  in  a  different  place,  she  had 
judicsaliir  demanded  deeree  for  delivery  of  it  to  herself.     Qut  the 
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IS  Nov.  1836.  *  Lord  Ordinary  apprehends  that  there  can  be  no  presumption  of 

<  law  in  this  matter.     The  consent  to  the  introduction  of  the  goods, 

<  which  the  authorities  speak  of  as  essential  to  ground  the  presuoip-* 

*  tion  of  consent  to  the  hypothecation,  must  be  an  actual  consent ; 

<  whereas  here  it  was  in  the  face  of  a  judicial  demand  of  delivery 

<  that  they  were  removed  into  the  advocator's  premises.     The  ad-» 

<  vocator  says,  that  the  goods  are  ostensibly  in  the  possession  of 

<  Thomas,  and  that  he  had  no  notice  of  the  respondent's  right  or 

*  of  the  respondent's  process.  But  this  assumes  that  she  was  bound 
^  to  give  any  such  notice.     She  might  know  nothing  of  the  inten- 

*  tion  to  remove  this  furniture.     A  possession  held  by  Thomas  in 

*  one  house,  from  the  accident  of  the  parties  having  previously  lived 

*  together,  could  not  warrant  any  party  to  infer  a  consent  to  bis 

*  hypothecating  them  to  another  party  and  in  a  different  house. 
^  Yet  it  lies  with  the  advocator,  who  says  that  a  consent  was  given, 
^  to  shew  that  it  was  so ;  and  whether  the  Utigiosity  by  the  process 

*  might  of  itself  create  an  impediment  to  the  constitution  of  such  a 

<  hypothec  or  not,  it  at  least  brings  the  case  to  this,  that  the  advo« 

<  cator  can  never  shew  that  either  by  actual  consent^  or  by  any  pre^ 
^  sumed  consent  of  the  respondent,  the  furniture  was  removed  into 

<  bis  premises. 
<  The  Lord  Ordinary,  therefore,  thinks  that  on  this  ground  the 

'  case  is  clear  in  favour  of  the  respondent.     The  Sheriff  has  found 

*  the  fact  instructed  that  the  furniture  was  not  lent  for  hire ;  but 

<  his  judgment  stands  firm  on  the  other  ground,  comprised  in  the 
.<  two  first  findings  of  the  interlocutor.' 


Opinion  of 
Court. 


Jaffray  reclaimed. 

Lord  Gknlee, — If  the  question  had  related  to  furniture  lent^  it 
would  have  made  a  difference  whether  it  had  been  on  hire  or  not  i 
but  here  it  was  not  lent  at  all.  The  furniture  was  taken  tortiously, 
and  withheld  by  the  respondent's  brother  against  her  wilL  She 
adopted  judicial  proceedings  to  obtain  its  restitution,  and  the  pro- 
cess before  the  Sheriff  was  going  on  before  the  furniture  was  placed 
in  the  house  of  this  landlord.  There  could  be  no  collusion  betwixt 
the  respondent  and  her  brother,  for  they  were  at  bitter  war.  It  is 
said  that  she  made  no  intimation  to  the  landlord  during  the  pro- 
cess, or  even  after  she  got  decree.  That  was  not  necessary,  for 
Jaffray  says  in  his  petition  he  was  aware  of  her  intention  to  catrj 
off  the  furniture.  For  my  part,  I  see  no  fair  ground  of  inference 
that  the  furniture  was  left  in  the  house  of  this  landlord  with  the  con- 
sent of  Miss  Carrick. 

Ixfrd  MeadowbanL — It  is  settled  judicially  that  this  furniture 
belonged  to  the  respondent,  and  that  it  was  hers]^previous  to  the 
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brotker't  entry  to  the  peUtioner's  bouse.     It  had  been  tortiously  18  Not.  189^ 
witkheM  from  ber,  and  she  had  taicen  steps  to  vindicate  her  right.     ^^^^v^»^ 
Suppose  the  brother  had  broken  into  her  bouse,  and  carried  off  the  (^^rrickr 
property  by  force,  and  she  had  applied  to  the  Sheriff  for  a  war-     -— - 
fSBt  for  its  recovery,  it  would  be  extravagant  to  hold  that  she  would  q^^^^  ^ 
Jbre  been  bound  to  give  notice  to  the  landlord  during  the  proceed*- 
11^  or  have  been  precluded  from  afterwards  reclaiming  it.     No 
donbc,  in  such  a  case  there  would  be  labes  realis.     But  in  the  pre* 
sent  case  the  respondent  took  all  due  steps  to  vindicate  her  pro- 
perty :  she  thereby  put  it  out  of  the  power  of  any  one  to  say,  that, 
by  any  act  of  hers,  express  or  implied,  she  consented  to  the  fur* 
Bitore  being  withheld  by  this  tenant,  and  continuing  subject  to  a 
ekim  of  hypothec.     The  landlord  says  he  trusted  to  this  property ; 
bot  be  was  bound  to  know  the  state  of  the  property.     The  whole 
doctrine  relied  on  rests  on  this,  that  there  must  be  consent,  express 
or  implied,  by  the  party  who  owns  property,  to  its  remaining  in  the 
hums  of  a  tenant,  in  order  to  subject  such  property  to  the  claim 
of  bypothec ;  but  here  there  was  neither,  for  there  was  express 
dsKnt 

Lord  Meduxyru — With  regard  to  the  case  just  put,  of  property 
carried  off  by  theft,  it  may  be  quite  true  that  a  party  is  entitled  to 
ledaim  his  goods  wherever  he  can  trace  them.  In  the  present 
case,  though  the  furniture  was  claimed  by  the  sister  in  the  course 
of  certain  judicial  proceedings,  and  although  it  was  found  to  belong 
to  her,  yet  the  tenant  did  not  originally  obtain  possession  by  any 
tortjoos  act ;  and  it  is  important  to  observe,  that  she  did  not  remove 
it  upon  the  decree  in  her  favour,  which  was  finally  disposed  of  on 
Ike  29th  November  1833;  yet  the  furniture  remained  on  the  pre- 
oiMs,  and  was  sequestrated  on  the  9th  December.  The  rule  of  law 
is,  that  the  whole  invecta  et  illataare  hypothecated  to  the  landlord ; 
and  this  is  sanctioned  on  the  ground,  that  every  body  who  gives  or 
lends  furniture  knows  its  liability  to  the  landlord's  claim  of  hypothec 
when  put  into  and  used  in  his  house.  Therefore,  the  consent  of 
the  owner  of  the  property  is  implied,  from  the  circumstance  of  its 
being  allowed  to  remain  in  the  hands  of  the  tenant  Such  is  the 
principle  as  laid  down  in  the  authorities  of  the  law  of  this  country, 
sf  Eaghuid,  France  and  Holland,  on  this  subject ;'  and  the  landlord 
is  entitled  to  rely  on  this  without  fardier  inquiry.  Now,  this  being 
the  privilege  of  the  landlord, — ^when  the  sister  claimed  the  property, 
was  she  not  bound  to  intimate  to  him  that  he  must  not  rely  on  this 
for  his  rent  ?  She  had  instituted  proceedings  at  law,  no  doubt ;  but 
it  is  not  alleged  that  the  landlord  was  aware  of  them.  She  could 
not  be  ignorant  that  the  furniture  she  claimed  had  been  carried  by 
her  brother  along  with  him  to  his  new  house.     Sh.e  must  have 
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J8  Not.  l889.ktiowh  that  th^  landlord  relied,  as  he  was  entitled  to  rely  on  it,  as  a 
security  far  his  rent;  and  she  was  therefore  bound  to  hare  notified 
her  claim  to  him,  so  as  to  pat  him  on  his  guard ;  Foet,  L  20,  t.  2^ 
§  5.  This  was  not  done ;  and  tlierefore  I  can  see  no  ground  for 
holding  that  the  furniture  remained  in  the  brother's  custody  affected 
by  any  latent  right  sufficient  to  defeat  the  right  of  hypothec 

.  Ijord  Justice-ClerL — It  is  not  necessary  here  to  decide  any  ge* 
neral  point ;  and  if  Perry  and  Cowan  was  decided  on  specialtieSi 
I  think  this  case  also  may  properly  be  so  decided  as  a  special  case* 
Dow,  it  is  clear  that  Miss  Carrick  had  begun  to  vindicate  her  right 
-of  property.  There  was  a  depending  process,  and  that  was  8uffi« 
cient  warning  to  all  concerned  that  there  was  a  dispute  in  depen* 
dence  as  to  this  property.  She  being  apprehensive  that  an  in* 
proper  use  would  be  made  of  the  furniture,  began  the  question. 
The  entry  to  Jaffray's  house  was  at  Whitsunday.  It  is  said.  Why 
did  she  not  interpel  the  landlord  from  receiving  a  tenant  on  the 
faith  of  this  furniture?  I  do  not  see  the  necessity  of  such  intima^ 
tion.  If  I  bring  an  actbn  to  vindicate  my  right,  I  thus  not  only 
withhold  my  concurrence  from  the  tenant  keeping  my  property^ 
but  I  warn  any  party  who  relies  on  the  furniture  being  tbe  pro- 
perty of  the  tenant,  that  it  really  is  not  so,  or,  at  all  events,  that 
the  party  who  claims  it  does  not  consent  to  its  remaining  subject 
to  a  claim  of  hypothec.  If  I  thus  publicly,  by  adopting  judicial 
pleasures,  and  without  suspicion  of  collusion,  shew  that  I  give  na 
assent,  express  or  implied,  to  my  property  remaining  with  the 
tenant,  the  landlord  has  himself  alone  to  blame  if  he  places  any 
dependence  on  my  property.  In  the  present  case,  the  respondent 
was  not  bound  to  interpel,  though  she  knew  the  furniture  was  to 
be  moved.  The  passage  in  the  petition,  referred  to  by  Lord  Glen* 
lee  is  material,  as  shewing,  that,  with  the  knowledge  of  Miss  Car* 
rick's  intention  to  carry  away  the  property  as  her  own,  the  land^ 
lord  ought  not  to  have  relied  on  this  furniture  alone.  As  to  tfat 
view  taken  by  Lord  Medwyo,  no  doubt  the  last  interlocutor  in  the 
cause  was  pronounced  ou  the  29th  November  1833;  but  it  was  not 
on  that  day  final :  it  was  not  eztractible  for  fourteen  days,  and  I 
know  of  no  necessity  for  any  judicial  intimation.  The  question  if 
just  this,  that  having  done  every  thing  in  her  power,  previous  to  the 
entry  to  the  house  of  the  landlord,  to  recover  her  property,  the 
respondent  is  well  entitled  to  plead  exemption  from  this  claim  of 
bypotliec,  on  tiie  ground  that  she  did  not  consent  to  the.  fomitort 
entering  the  house.  I  just  compare  it  to  a  case  of  spnilsie,  where 
she  would  have  been  entitled  to  take  steps  for  recovery  of  her  pro? 
perty.  She  did  all  die  could,  though  onsttccessfuUy.  My  adfafl^ 
rence  to  tbe  judgment  under  review  rests  on  the  specialties  potntsd 
out. 
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Lord  Medwyn  Boggested,  that  instead  of  affirming  the  grounds  of    ^^%^^ 
the  Sheriff's  judgment,  by  remitting  it  anmplidter,  it  woald  be  bet^  qJ^k^' 
ler  to  advocate,  and  find,  in  the  circumstances  of  this  case,  that  the       -7— 
Aimiture  was  not  subject  to  the  claim  of  the  landlord,  and  assoilzie  Q^urtT* 
the  respondent  from  the  conelasion  of  his  action^  and  with  expenses. 
•A  decernitore  was  accordingly  given  to  that  effect 

lord  Ordinary,  Moneniff.  Act.  Dtan  ofFac  (Hope^)  and  Montath,  Alt. 

ITAeiZf  and  A.  M'NeiO.  Wm.  Mmr,  S.  &  Q.  aod  R.  ^  A,  Kaaedy,  W.  & 


Agents.         T.  Clerk. 


R. 


18<i  iVoo.  1836. — The  case  of  Johnston  o.  Jaffraj  was  called  on,  and  delayed 
tiU  next  dfly,  it  having  been  stated  to  the  Court  that  Mr  Rutherfurd,  who  was 
Instructed  to  support  the  reclaiming  note,  was  engaged  in  the  First  Division,  and 
tbat  Mr  Forsyth,  who  bad  signed  the  reclakniDg  note^  bad  not  been  instructed  in 
-the  cause. 

The  Cowrt  observed,  that  parties  ought  to  come  prepared  with  two  counsel 
instructed  in  Inner- House  causes,  and  that  their  Lordships  also  expected  that 
cooDiel  employed  in  the  previous  stages  oli  a  cause,  and  signing  a  reclaiming  note^ 
would  be  brooght  forward  to  support  the  notek 
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No.  XII.  \2ik  November  1686. 

NEIL  CAMPBELL  MACLAREN 

against 

ALEXANDER  SYMER& 

Process. — (Suspension.) — BiU  of  suspenHm  qf  a  charge  on  an 
infirior  court  decree^  containing  a  conclusion  and  proper  for  <  let^ 
^  ters  of  euf pension  in  the  premises  J  refused y  in  respect  that  there 
was  no  conclusion  in  the  bill  of  suspension  that  the  charge  should 
be  suspended. 

A  SDSFBNSioN  of  a  dccrce  of  the  Jostices,  presented  on  the  ground  Kamtiu* 
that  the  citation  did  not  bear  that  a  copy  of  the  account  had  been 
lerred  on  the  suspender,  having  been  refused  by  the  Lord  Ordi- 
nary (Jeffrey)  as  not  sanctioned  by  the  decision,  WalUce  t;.  Hume, 
3d  July  1835,  10.  F.  C.  p.  806,  in  respect  that  no  copy  of  citation 
vas  produced  by  the  suspender  to  instruct  his  averment,  (see 
pipers) : — ^a  teopnd  bill  of  suspension  was  presented,  the  conclusion 
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Maclaren  v, 
Symers. 

Namtive. 


19  KoT.  1836.  and  the  prayer  of  which  were  in  these  words :  <  For  tliese  and  other 

<  reasons  to  be  proponed  at  discussing  hereof,  the  complainer  has 

*  no  doubt  that  your  Lordships  will  have  no  difficulty  in  granting 

*  him  letters  of  suspension  in  the  premises,  without  caution  or  con* 

<  signation,  as  was  done  in  the  cases  before  referred  to/     ^  Here- 

*  fore  the  complainer  beseeches  your  Lordships  to  recall  the  inter- 

*  locutor  refusing  the  first  bill  of  suspension,  and  to  grant  him  let- 

<  ters  of  suspension  in  the  premises,  without  caution  or  consignation. 

*  According  to  justice/ 
The  respondent,  in  his  answers,  pleaded^  that  this  second  bill  was 

informal;  1.  Because  there  is  no  conclusion  that  the  Court  shonld 
suspend  the  charge  or  letters ;  and  though  the  bill  were  passed,  and 
though  letters  could  be  expede,  they  could  only  be  a  transcript  of 
the  bill,  and  consequently  could  not  have  any  conclusion  suspensive 
of  the  diligence.  Lord  Corehouse,  in  a  note  to  his  interlocutor  in 
Donald  v,  Brownlee,  January  1829,  said,  <  Every  bill  of  suspen- 

*  sion,  like  every  summons,  should  form  a  libel  containing  premises, 

*  and  a  conclusion  regularly  deduced  from  them.     In  a  bill  of  sus- 

*  pension  the  conclusion  is,  that  the  letters  of  charge  should  be 

<  suspended,  and  then  follows  a  prayer  to  the  Court,  that  warrant 

<  may  be  granted  for  expeding  letters  of  suspension.     If  the  bill  is 

<  passed,  the  letters  are  expede,  engrossing  the  bill ;  but  instead  of 
^  the  prayer  of  the  bill,  there  is  substituted  the  will  or  command  to 

<  the  messenger  to  cite  the  charger,  that  he  may  see  the  charge 

*  suspended.     In  the  present  case  there  is  no  conclusion  in  the  bill 

<  of  suspension  that  the  charge  should  be  suspended.    There  is  only 

<  a  prayer  for  letters  of  suspension,  which  prayer  was  granted.     In 

<  like  manner,  the  expede  letters  contain  no  conclusion  for  suspen* 

*  sion,  and  that  defect  is  not  supplied  by  the  command  to  the  mes- 

*  senger  to  cite  the  charger  to  the  action.   It  is  a  defect  also  which 

*  cannot  be  remedied,  as  in  the  case  of  an  ordinary  summons.' 
2.  There  is  no  proper  prayer. 
The  Lord  Ordinary,  (Meadowbank,)  8th  October  1836,  refused 

the  second  bill,  with  expenses. 


Su6pender*> 
Fleas. 


The  suspender  reclaimed, 

A.  McNeill  in  support  of  note. — The  conclusion  and  prayer  are 
conform  to  the  general  practice  in  the  Bill- Chamber.  All  that  it 
is  necessary  to  conclude  or  pray  for  is,  letters  of  suspension  *  in  the 
'•  premises.'  This  refers  to  the  narrative  of  the  bill,  which  sets  forth 
the  reason  for  granting  the  suspension.  Grant  the  letters  of  sas* 
pension,  and  the  party,  on  getting  this  done,  will  expede  letters  of 
suspension,  containing  proper  conclusions  that  the  decree  or  charge 
should  be  suspended;   see  Grant  v.  Shepherd,  16th  June  1S3Q, 
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(D.  B,  If  M,)     Besides,  in  the  paragraph  immediately  precediDg  19  Not.  I8S6. 
the  ooocliision  and  prayer  quoted,  and  immediately  following^  the     ^^"^V^^ 
nanadre  and  statement  of  the  reasons  of  suspension,  the  following  gy^era!''  *'* 
vordsocear :  *  The  compiainer  therefore  submits,  that  he  is  entitled       — 
*  to  bare  the  proceedings  against  him  suspended,  because  they  are  p"^°  ^' ' 
'altogether  irregular,  and  are  not  in  conformity  with  the  provisions 
<of  the  statute/     This  was  the  conclusion  or  plea  raised  by  the 
previous  narrative.     A  plea,  that  he  was  entitled  to  have  the  pro- 
ceedings suspended,  was  surely  equivalent  to  a  conclusion  that  the 
letters  of  charge  should  be  suspended. 

Dean  of  Faculty. — There  should  be  a  conclusion  as  well  as  a 
prayer;  (Lord  Corehouse,  in  Donald  v,  Brownlee.)  The  form  of 
the  cooclusion  was  given  in  the  Style  Book ;  (see  3.  Juridical  Styles^ 
f.  295).  *  The  said  pretended  decree  and  charge,  and  whole 
<  groonds  and  warrants  thereof,  should  be  simpliciter  suspended,* 
ftc. ;  and  this  was  an  answer  to  any  averment  as  to  practice.  Grant 
9.  Shepherd  was  different. 

A.  M^NeiR,  in  reply. — Whatever  might  be  *  the*  usual  style  * 
in  books  of  forms,  framed,  no  doubt,  for  the  convenience  of  practi- 
tioners, thb  was  not  attended  to.  It  could  be  shewn  that  bills  pre* 
pared  in  the  chambers  of  the  deputy-keeper  of  the  signet,  and,  in*- 
deed,  one  half  of  the  bills  prepared  and  passed,  had  been  in  the  form 
of  the  present  bill. 

Lord  JuUicC'Clerk. — We  cannot  depart  from  the  usual  style. '      Opinion  of 

Lord  Medwyn, — I  see  no  reason  for  departing  from  the  usual  "'^ 
style  b  regard  to  bills  of  suspension.  A  bill  is  a  petition,  in  which 
the  petitioner  states  that  a  charge  has  been  given  unjustly,  then  it 
shews  the  grounds  of  this  statement,  and  concludes  that  the  charge 
should  be  suspended,  and  finally  contains  a  prayer  for  letters  of  sus- 
pension. There  is  no  such  conclusion  here,  and  not  a  word  to  shew 
what  is  wanted.  A  statement,  that  the  party  is  entitled  to  have  the 
proceedings  suspended,  is  not  equivalent  to  the  distinct  conclusion 
for  suspension  of  the  charge.  Adverting  to  styles,  I  may  remark, 
that  it  is  incompetent,  as  is  here  done,  to  pray,  in  a  second  bill,  for 
recall  of  an  interlocutor  refusing  the  first  bill.  The  Court  alone 
ean  do  this;  and  it  was  only  by  a  late  Act  of  Sederunt,  that  if. a 
second  bill  of  suspension  be  passed,  the  expenses  of  the  first  are 
suspended  till  the  issue  of  the  second  bill. 

Lord  Meadowbank  adhered  to  the  interlocutor. 

Lord  Glenke. — On  the  whole  I  concur,  as  I  am  unwilling  ^to 
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19  Not.  1830.  differ  from  the  rest  of  the  Court  Iirpoint  of  form,  the  usual  words 
of  style  ought  to  be  attended  to ;  although  I  must  confess,  in  regard 
to  this  particular  case,  it  does  appear  to  be  rather  a  thin  distinction 
betwixt  asking  for  *  suspension  of  the  charge/  and  saying  that  he  is 
*  entitled  to  have  the  proceedings  against  him  suspended/ 
The  Ijorda  adhered^  and  found  additional  expenses. 


Maclaren  o. 
Symers. 


Judgment. 


Lords  Jeffrey  »nd  Meadowibank.        Act  A.  M^NeHl         Alt.  Dean  qfFac,  (Hiap^) 
Patenon.  C.  F,  Datndson,  W.  S.  and  John  CvUen,  W.  S.  Agents.         Bill- 

Chamber. 

R. 
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19/A  November  1836. 


MARQUIS  AND  MARCHIONESS  of  CHANDOS  and 

MANDATARIES,  Petitioners, 

agcdnst 

MARQUESS  OF  BREADALBANE,  and  TRUSTEES  of 

THE  LATE  MaRQUESS  OF  BrEADALBANE,  RESPONDENTS* 

Process.  —  (Interim  Decree.)  —  Foreign. -^  Lis  alibi  pen- 
dens.— A  younger  child  had  been  found  entitled  by  this  Courts  in  a 
competition^  to  one-third  of  the  free  moveable  estate  of  her  deceased 
father^  in  respect  that  her  right  to  legitim  was  not  excluded  by  her 
contract  of  marriage  prepared  in  England^  and  that  her  brother^  as 
heir  of  entail  of  her  father,  was  not  entitled  to  a  share  of  the  legitim 
without  collatitig  the  rents  of  the  entailed  estate :  The  brother,  the  heir 
of  entail,  during  the  dependence  of  an  appeal  to  the  House  ofLords^ 
had  filed  a  bill  in  Chancery,  in  England,  for  having  the  marriage^ 
contract  reformed,  as  being  disconform  to  certain  marriage  articlee 
recently  discovered,  and  which,  it  was  aUeged,  would  entitle  the  Court 
of  Chancery  to  insert  a  clause  in  the  contract  barring  the  legitim 
nunc  pro  tunc :  The  House  of  Lords,  who  were  made  cognisant 
of  the  proceedings  in  Chancery,  heard  the  appeal  and  affirmed  iha 
judgment  of  this  Court :  The  Court  thereafter  applied  the  Judgment 
of  the  House  of  Lords,  and  upon  the  application  of  the  younger  child^ 
gave  an  interim  decree  for  payment  to  her  of  part  of  the  legitim^ 
although  the  heir  objected,  1.  on  the  ground  that  he  was  entitled  to 
further  time  to  consider  whether  he  should  collate  ;  and,  2.  that  an 
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uffSatim  Jbr  an  injunetian  to  restrain  the  trueiees  of  Ae  deceased  19  Nor.  18S<L 
fiem  pagbig  the  Uffitim  to  the  doMghUr  imm  (hea  sub  Judice  of  the    ^""^^/^^ 
FicCkoMcelhrafBnglaHd.  SlUS^ton^of 

{Sejyel  ofcau^  voL  xi.  p.  265.)  Cfamndos,  &c. 

o.  Mftrquen  of 

The  jiMi^;iiient  of  this  Court  in  the  multiplepoindiiigy  in  regard  to  &c. 
tlw  ni07ad>le  snocesuon  of  tho  late  Marquess  of  Breadalbane,  pro-       "T" 
soonoed  22d  January  1836,  having  been  affirmed  by  the  House  of 
Lsidi^  16th  August  1836,  the  Court  af^lied  the  judgment,  on  the 
pedtioa  of  the  Marquis  and  Marehioness  of  Chandos,  who  also  pre- 
suited  a  petition,  praying  their  *  Lordships,  in  respect  of  the  decree 

*  atieady  pronounced  in  their  favour,  to  the  e£fect  that  their  claim  of 

*  kgida  ejrtends  over  one-third  part  of  the  free  moveable  estate  of 

*  the  deceased,  and  that  the  said  third  part  of  the  free  moveable 

<  cMate  must,  at  all  events,  amount  to  not  less  than  L.100,000,  to 
^  fnd  the  petitioiiers  entitled  to  an  interim  payment  to  that  extent, 
'  la  aeeooDt  of  their  said  daims,  and  to  decern  and  prefer  them  over 

<  the  fund  in  medio  accordingly,  and  to  allow  such  decree  to  be 

*  extiaded  ae  an  interim  decree ;  or  to  do  otherwise,'  &c. 

The  Court  allowed  the  petition  to  be  answered  by  the  17th. 
The  trostees  gave  in  answers,  in  which  they  intimated  their  readi- 
nesi,  with  the  sanction  of  the  Court,  to  consent  to  an  interim  decree 
in  faroiir  of  the  petitioners  for  L.70,000. 

Lord  Breadalbane,  on  the  other  hand,  presented  a  note,  craving 
additional  time,  till  Tuesday  the  22d,  to  lodge  answers,  so  as  the 
wise  might  be  in  the  roll  on  Thursday  the  24tfa. 

BscAerfiard  pleaded  for  delay,  on  the  ground,  L  That  be  was 
eatilled  to  time  to  consider  whether  he  would  collate ;  and,  2.  That 
he  had  lately  filed  a  bill  in  Chancery,  for  having  Lord  and  Lady 
Chandos'  contract  of  marriage  reformed,  by  authority  of  the  English 
tribunals,  in  respect  that  it  was  manifestly  contrary  to  the  intentions 
ef  one  of  the  principal  parties,  the  late  Lord  Breadalbane*  The 
laarviage  articles^  preparatory  to  the  contract,  had  only  lately  been 
recovered,  and  they  were  found  to  contain  words  which,  he  was 
fidvised,  would  induce  the  Court  of  Chancery  to  adopt  a  course 
known  in  England,  of  reforming  the  contract,  or  adding  to  it^  nunc 
pro  tonc^  a  danse  barring  the  legitinu  Answers  had  only  been 
lately  lodged  to  this  bill  in  Chancery.  The  Vice-Chaacellor  had 
also  been  moved  to  grant  an  injunction  to  restrain  the  trustees  from 
fKjing  this  money  to  Lord  and  Lady  Chandos^  and  he  confidendy 
SBtieipated  that  the  lesnlt  of  the  application  would  be  known  I^ 
kte  the  above  day.  He  therefore  sobmitted,  it  would  be  proper 
thai  the  Court  skoold  eocordmgly  delny. 

d2 
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19  Soy.  1836..  Ivory  answered — That  a  similar  attempt  to  gain  time  had  been 
^^*^V^*^  made  by  Lord  Breadalbane  presenting  a  petition  to  the  House  of 
Mw^chloiT^  of  ^^'^*  ^^  delay  the  hearing  of  the  appeal  in  this  cause,  on  the 
Cbando8,&c.  gfound  that  its  decifiion,  if  an  affirmance,  would  be  conclusive 
BrSi^e  ''^against  him ;  and  that  he  had  filed  a  bill  for  having  the  contract 
&c.  reformed ;  but  the  House  of  Lords  had  refused  to  delay, — had 

gon^  on  with  the  hearing,  and  affirmed  the  decision  of  this  Court' 
That  judgment  had  been  applied,  and  Lord  Breadalbane  was  out 
of  the  cause.  If  the  judgment  bad  been  for  a  sum  of  money,  Lady 
Chandos  could  have  extracted  the  decree.  If  Lord  Breadalbane 
now  come  forward,  and  say  he  is  willing  to  collate,  then  he  might 
be  listened  to.  As  to  the  Chancery  proceedings,  the  delay  asked 
was  merely  to  gain  time,  in  the  expectation  that  the  Yice-Chan- 
cellor  might  be  surprised  into  granting  an  injunction.  Such  a 
proceeding  could  have  no  effect  upon  the  judgments  of  a  foreign 
tribunal  like  this  Court  The  petitioners  might  as  well  apply  for 
an  injunction  to  restrain  Lord  Breadalbane  from  impeding  the  de- 
liberations of  this  Court 

The  Court  refused  to  give  additional  time ;  and  Lord  Breadal- 
bane having  lodged  answers,  in  which  he  repeated  the  same  argu- 
ments, the  cause  was  this  day  advised. 


Petitioners' 
Fleas. 


Solicitor-General^  for  petitioners. — 1.  Even  if  Lord  Breadalbane 
were  now  to  say  that  he  would  agree  to  collate,  there  would  still  be 
a  fund  more  than  adequate  to  meet  the  present  demand ;  for  among 
other  funds  he  would  have  to  collate  the  rents  already  drawn,  which 
might  be  estimated  at  L.100,000,  and  the  interest  of  Lord  Bread- 
albane in  the  entailed  estates  might,  at  his  time  of  life,  be  said  to 
be  worth  one  million  sterling.  2.  The  proceedings  in  Chancery 
could  not  bar  judgment  in  a  court  of  independent  jurisdiction ;  and 
even  if  they  could  form  the  basis  of  other  proceedings  here,  they 
were  in  any  view  entitled  to  no  more  consideration  than  if  the  party 
had  been  about  to  raise  a  reduction,  ob  rem  noviter,  &c.  in  this  Court. . 


Defenders* 
Pleas. 


Rutherjurd^  for  Lord  Breadalbane. — 1.  As  to  collation,  there  is  no 
judicial  information  before  the  Court  to  sanction  the  idea,  that  there 
would,  if  epilation  took  place,  still  be  a  fund,  from  which  L.70,000 
might,  ad  interim,  be  given  to  the  petitioners.  2.  If  a  reduction  were 
brought  in  this  Court,  on  the  ground  stated  in  the  bill  in  Chancery,* 
the  Court  would  not,  in  the  face  of  such  a  proceeding,  authorise 
payment  of  the  money.  On  principles  of  international  law,  the.  delay 
ought. to  be  granted;  for,  suppose  the  injunction  granted.  Lord 
Chandos  might  be  attached  .in  England  for  having  the  sum  paid  to 
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bim;  and  so  might  Lord  Maitland,  one  of  the  trustees,  on  whom  19  Not.  1836. 
the  bill  io  Chancery  had  been  served  when  his  Lordship  was  re-    ^*<^v^*^ 
cemlj  in  England        "  SLtof 

Cbandos,  &c. 

Loird  JuUhe'Clerl  was  for  granting  the  prayer  of  the  petition.  B'JadlfbMie  **' 
1.  As  to  grantiDg  farther  time  to  enable  the  Marquess  of  Bread-  &c. 
alinoe  to  decide  as  to  collation,  it  is  out  of  the  question.     He  has  opiiii^of 
been  in  a  situation  to  make  up  his  mind  on  the  point  since  our  Court. 
jidgoent  was  pronounced,  or,  at  all  events,  since  the  affirmance, 
rhich  took  place  in  August   The  Marquess  was  enabled,  if  he  had 
been  so  disposed,  to  come  forward,  and  say  that  he  meant  to  col* 
kte;  and  he  may  say  now,  if  he  chooses,  that  he  is  ready  to  collate. 
He  cannot  be  allowed  further  time  to  consider  on  that  point*  2.  As 
to  the  Chancery  proceedings,  this  is  not  new  matter.     There  was 
an  aigDment  in  this  Court  upon  the  effect  of  the  marriage-contract, 
and  we  did  decide  upon  it.     Our  finding  is  embodied  in  the  judg- 
ment affirmed.     The  argument  was  again  pressed  in  the  House  of 
Lords:  the  Chancery  proceedings  were  also  brought  under  the 
nodee  of  the  House  of  Lords,  with  a  view  to  delay.   Who  so  com- 
petent to  jndge  of  the  effect  of  these  proceedings  as  the  House  of 
Lcffds?  They  had  these  proceedings  in  their  view  when  they  re- 
solved to  go  on  with  the  cause ;  and  if  that  Honourable  Hoiise 
ttw  fit  notwithstanding  to  proceed  to  affirm  the  judgment  of  this 
Coart,  upon  what  possible  ground  could  we  refuse  to  apply  that 
jnd^ent  ?  There  is  nothing  stated  to  warrant  the  delay ;  and  aS 
the  trustees  are  ready  to  obey  any  order  of  Court,  I  am  for  granting 
an  interim  decree  for  L.70,000. 

The  other  Judges  expressed  their  opinions  in  concurrence,  and  Judgment. 
interim  decree  was  granted  for  L.70,000,  in  terms  of  the  prayer  of 
the  petition,  dispensing  with  the  Minute  Book. 

Ar  TVutoet^DeaM  qfFac  (Hope,)  and  (hdnm.  For  Lady  Chandos,  SoL-  Gen. 

{^CwuMghsmBj)  MonUUht  Ivory,  For  lK>rd  Breadalbane,  Sutheifiard,  and  C. 

Boiffie.        Davidsoms  jr  Syme,  W.  S.  Gibson- Craiga,  Wardku?  jr  Dalzid,  W.  8. 
and  W.  S,  Caapbdi,  W.S.  Agents.         T.  Clerk. 

R. 
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FIBST  DIVISION. 

So.  XIV.  92d  NavemUr  1886. 

JAMES  CHARLES  MACRAE,  Esq. 

agaifut 

Mrs  HYNDMAN. 

Tailzie. — Trust.— 'Outlawry,  (Sentence  of.) — A  party  exe^ 
cuted  a  di^ffosition  of  his  heritable  property  in  favour  of  certain  per^ 
MonSf  ex  facie  absolute,  but  which  the  disponees  subsequently  dedaredj  in 
writing  J  was  held  in  tru^,  fir  Atm,  his  heirs  and  disponees :  He  was 
afterwards  died  to  answer  before  the  Court  ofjustidaryfir  the  crime 
of  murder,  alleged  to  have  been  committed  previous  to  the  date  of  said 
disposition  ;  and  on  his  not  appearing,  sentence  offitgUation  passed, 
and  denunciation  followed  thereon,  which  was  recorded :  Some  yean 
after,  when  still  vnrelaxed,  he  executed  a  deed,  ordering  his  trustees 
to  make  a  strict  entail  of  his  property  in  favour  of  certain  parties : 
The  entail  having  been  completed,  and  after  his  death  registered  by 
Hu  trustees,^-found,  in  a  question  with  his  heir-at-law,  thai  the  en* 
tail  was  vclid. 

Karrativt.  Th£  late  Jasies  Macrae,  Esq.  of  Holmains^  was  (26tli  May  1790) 
eited  edictally,  on  oriminal  letters,  to  appear  before  the  High  Oourl 
of  Justiciary  on  the  26tk  ,of  July,  to  answer  for  the  mttvder  of  Sir 
George  Ramsay,  whom  he  had  shot  in  a  dnel,  on  the  13th  April 
1790,  and  who  died,  in  consequence,  on  the  16th  of  that  month. 
The  will  of  the  criminal  letters  orders  the  messenger  to  charge 
the  party  complained-  of  to  come  and  find  caution,  ^  under  pain 

*  of  rebellion,  and  putting  him  to  the  horn ;'  and  on  his  failing  to 
do  so,  *  to  denounce  bim  our  rebel,  and  put  him  to  the  horn, 
^  escheat  and  inbring  all  his  qioveable  goods  and  gear  to  our  use, 

<  for  his  contempt  and  disobedience.'  On  his  failure  to  appear  the 
following  sentence  of  fugitation  was  pronounced  against  him,  upon 
the  26th  of  July  1790  :  ^  The  Lords  Commissioners  of  Justiciary 
^  decern  and  adjudge  the  said  James  Macrae  to  be  an  outlaw  and 

<  fugitive  from  his  Majesty's  laws,  and  ordain  him  to  be  put  to  bis 

*  Majesty's  horn,  and  all  his  moveable  goods  and  gear  to  be  escheat 

<  and  inbrought  to  his  Majesty's  use,  for  his  contempt  and  disobe* 

<  dience  in  not  appearing  this  day  and  place  in  the  hour  of  caose^ 

<  to  have  underlied  the  law  for  the  crime  of  murder,'  &c. 

The  next  day  letters  of  denunciation  were  raised  against  hiou 
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These  letten,  which  pamed  the  signet,  commanded  the  messenger  22  Not.  IsMb 
to  denounce  him  rebel,  &e.  *  for  his  being  an  outlaw  and  fagitive  ^^"^V^^ 
*  from  our  laws,  for  the  crime  aforesaid.'  They  were  executed  on  the  H^'iLm. 
Sdtb,  and  recorded  on  the  29th.  Previous  to  citation  on  the  criminal  — ;- 
letters,  Mr  Macrae  had,  on  the  8th  May  1790,  executed  an  abso-  ^*"^^^' 
lute  ooDveyance  of  his  estate  of  Holmains  in  favour  of  Lord  Glen- 
cairn  and  Mr  Alexander  Young,  and  the  survivor  of  them,  and  their 
heirs  and  assignees,  heritably  and  irredeemably,  with  an  assigna- 
tion to  the  rents  felling  due  from  and  after  Whitsunday  1789. 
Upon  the  precept  contained  in  this  conveyance  a  base  infeftment 
was  taken  in  their  favour,  on  15th  May  1790,  which  was  duly  re- 
corded. After  the  death  of  Lord  Glencairn,  Mr  Young,  the  sur- 
viving dtsponee,  executed,  on  10th  April  1798,  an  absolute  convey- 
ance of  the  esta^  in  &vour  of  Messrs  Doncombe,  PetUward,  and  Le 
Maistre,  and  to  the  survivors  or  survivor  of  them,  and  their  assignees. 
These  gentlemen  executed,  in  1793,  a  deed  of  declarator  of  trust, 
whereby  they  declared,  that  the  said  estate  was  vested  in  them,  *  in 
trust  only,  for  the  use  and  behoof  of  tlie  said  James  Macrae,  Esq.  his 
heirs  and  disponees,  and  for  the  proper  support  and  maintenance 
of  htt  fiunily,  but  in  no  shape  for  our  own  use  and  behoof,  or  the 
nse  and  behoof  of  any  of  us,  &c.  And  further,  we  hereby  bind  and 
oblige  ourselves  to  denude  of  this  trust,  whenever  so  required  by 
the  said  James  Macrae,  Esq.  and  his  heirs  or  disponees,  and  to 
dispone  and  reconvey  the  said  lands,  &c.  to  the  said  James  Macrae 
himself,  or  any  other  person  or  persons  having  right  from  him  to 
the  same/  After  this  trust,  Mr  Macrae  executed  several  deeds  in 
fiivonr  of  his  son  and  daughter,  which,  however,  he  afterwards  re*" 
▼oked,  (6th  May  1807,)  by  a  deed  or  mandate  to  his  trustees, 
wherein  he  directed  and  authorised  them  to  execute  a  strict  entail 
of  the  estate  of  Holmains  in  fiivour  of  his  son,  the  pursuer,  and  the 
heirs  whomsoever  of  his  body,  whom  failings  to  the  defender,  Mrs 
Hyndman,  his  only  daughter,  with  other  substitutions,  and  blading 
himself  and  his  heirs  to  warrant  such  deed  of  entail  in  the  most  ample 
HMUinec.  This  deed  also  contained  a  nomination  of  the  trustees  along 
with  a  Mr  Jack,  as  tutors  and  curators  to  his  children,  failing  their 
mother.  The  trustees  accordingly,  on  7  th  and  10  th  March  1809, 
executed  a  conveyance  in  fiEivour  of  the  pursuer,  containing  a  strict 
entail  of  the  said  estate,  in  the  usual  form.  An  annuity  was  reserved 
for  Mr  Macrae  during  his  life,  and  a  provision  of  L.5000,  which 
he  left  to  the  defender,  his  daughter,  declared  to  be  a  real  burden 
affecting  the  entailed  lands.  The  entail  also  revoked  the  previous 
dispositions,  but  declared,  that  if  it  proved  ineffectual,  they  were  to 
become  effectual  as  before.  On  I3th  May  1807,  infeftment  was 
taken  in  favour  of  the  pursuer. 
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22  Nov.  I8S6.  Mr  Macriie  died  unrelaxed,  on  16th  January  1820,  leaving  one 
son,  the  pursuer,  then  at  the  age  of  twenty-nine  years,  and  the  de« 
fender,  Mrs  Hyndman,  his  only  daughter,  still  a  minor,  born  in 
March  1800.  In  May  1820,  the  trustees  presented  a  petition  to 
record  the  entail,  which  was  subsequently  done  in  regular  form* 
On  his  father's  death,  the  pursuer  entered  into  possession  oi^  the 
estate,  which  he  held  for  several  years  upon  the  tailzied  investiture. 
.In  June  1831,  he  raised  the  present  action  of  reduction,  calling  for 
the  reduction  of  the  various  deeds  preceding  the  entail,  as  well  as 
the  entail  itself,  and  the  deeds  and  warrant  on  which  it  proceeded. 


Punuer*s 
Pleas. 


The  pursuer  pleaded — 1.  The  late  Mr  Macrae  having  beea 
outlawed  by  the  sentence  of  the  Court  of  Justiciary,  and  this  sen- 
tence of  outlawry  and  fugitation  having  been  followed  up  by  the 
letters  of  denunciation,  at  the  instance  of  both  the  public  and  pri- 
vate prosecutors,  and  these  letters  having  been  duly  executed  and 
recorded,  he  became  civiliter  mortuus,  and  ,lost  the  benefit  of  the 
Jaws  of  the  country,  to  which  he  was  declared  a  fugitive  and  a  rebel. 
2.  An  outlaw,  in  the  circumstances  stated,  having  lost  and  forfeited 
his  legal  person,  can  do  no  act,  directly  nor  indirectly,  by  which  the 
right  of  his  heirs  or  his  heritable  property  can  be  injured  or  affect- 
ed ;  and  he  can  grant  no  mandate  to  a  third  party  to  execute  or  sub- 
scribe any  deed  which  he  had  not  the  legal  power  of  executing 
himself.  3.  The  criminal  proceedings  against  the  late  Mr  Macrae, 
on  account  of  the  murder  of  Sir  George  Ramsay. of  Banff,  depri- 
ved him  of  all  power  over  his  heritable  estate  in  Scotland ;  and  the 
different  deeds  executed  by  him  were  invalid,  to  the  effect  of  de- 
priving his  heirs  of  the  right  which  had  opened  to  them,  so  long  as 
the  sentence  of  outlawry  was  unrecalled.  4.  The  trust-deed  exe- 
cuted in  favour  of  Lord  Glencairn  and  Mr  Young,  being  executed 
subsequent  to  the  crime  of  which  the  late  Mr  Macrae  was  accused, 
and  in  consequence  of  which  he  was  declared  an  outlaw  and  a  fu- 
gitive, could  not  have  the  effect  of  preserving  to  him  a  right  to  the 
estate  of  Holmains,  or  of  validating  the  deeds  subsequently  executed 
by  his  directions  with  regard  to  the  fee  of  that  estate.  5.  Where 
9  property  is  disponed  in  trust  for  the  benefit  of  an  individual  and 
his  heirs,  the  trustees  are  merely  the  representatives  of  those  indi- 
viduals, as  their  separate  rights  emerge.  6.  The  plea  of  homolo- 
gation does  not  apply  to  the  deed  of  entail  now  under  reduction, 
in  the  circumstances  of  the  case;  Statute  1592,  c.  109,  123; 
Ersk.  ii.  5.  57;  Stair,  iv.  47.  10,  11;  Bank.  ii.  257,  iii.  100; 
Blacks,  iv.  319;  Coutts  v.  Durie,  30th  Nov.  1791,  Mor.  4775; 
Davidson  v.  Kidd,  20th  Dec.  1797 ;  Birrell  v.  Birrell,  Nth  Dec. 
1825;  Angus  v.  Angus,  6th  Dec.  1825 ;  Dick  v.  Gillies,  4th  July 
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1828;  Gardiner  v.  Gardiner,  8d  Dec.  1830,  and  ca^es  therein  re-  88  Nor.  1866. 
fenred  to;  Colquhoun  v.  Colquhoun,  I6th  Dec.  1828,  and  cases    ^""^y^^ 
4bereb  referred  to.  5J*<^*«  ^' 

The  defender /^&a&cl — 1.  The  deed  of  entail  under  reduction  Defbnderv* 
is  ex  facie  a  formal  and  effectual  entail.  2.  The  sentence  of  out-  ^^^^ 
lawry  against  Mr  Macrae  did  not  in  any  way  affect  his  right  to  the 
fee  of  the  estate.  It  merely  operated  as  a  forfeiture  of  his  movC'- 
ables,  and  of  his  liferent  interest  in  his  heritable  estate.  Besides^ 
•Mr  Macrae  having,  before  he  was  cited  on  the  criminal  letters,  con- 
veyed his  estate  to  Lord  Glencairn  and  Mr  Young,  and  having  been 
feudally  divested  of  the  fee  prior,  to  the  outlawry,  it  would  not  have 
l>een  competent  at  any  rate  to  object  to  the  subsequent  deeds  which 
iffe  under  reduction,  on  the  ground  that  they  are  struck  at  by  the  out- 
lawry. 3.  The  entail  has  been  homologated  by  the  pursuer ;  Mao- 
kenzie,  4th  Dec.  1767,  Mor.  5665.  4.  It  is  jus  tertii  to  the  pursuer 
to  found  upon  the  supposed  infringement  of  the  rights  of  the  Crown. 

The  Lord  Ordinary  (19th  Nov.  1833)  ordered  cases,  and  re<- 
ported  the  cause  to  the  Court,  with  a  note,  in  which  was  the  fol- 
lowing opinion : 

*  The  only  observation  he  has  to  make  is,  that  when  it  is  ascer*  Lord  Ordi- 

*  tained  that  the  sentence  of  the  Justiciary  was  followed  by  the  de»  "*^'*  ^^^ 

<  nunciation  of  the  deceased  as  an  outlaw,  duly  recorded,  if  the 

*  case  of  the  defenders  were  to  depend  entirely  on  the  proposition 

<  in  law,  anxiously  and  confidently  maintained  by  them  in  this  case, 
'  that  such  an  outlaw  is  under  no  other  or  different  disability  from 

<  the  performance  of  legal  acts  than  that  which  attaches  to  a  person 
'  denounced  on  letters  of  horning  for  a  civil  debt,  he  should  think 

*  that  it  involved  a  question  of  very  great  importance.     He  is  not 

<  at  present  prepared  to  assent  to  the  doctrine ;  but  the  case  may 

<  not,  and  probably  does  not,  depend  on  that  point.' 

The  Court  ordered  supplementary  cases  on  the  effects  of  the* 
sentence  of  fogitation,  and  denunciation  thereon.  These  cases  were 
sent  to  the  other  Judges  for  their  opinion  on  the  point  therein 
argued.  A  hearing  in  presence  of  the  whole  Court  took  place ;  and, 
in  consequence  of  some  observation  then  made,  the  pursuer  raised  a 
supplementary  action  of  reduction  of  the  recording  of  the  entail  and 
the  warrants  of  registration.  The  record  in  this  supplementary 
action  was  closed  on  summons  and  defences,  and  the  case  reported 
23d  January  1835. 

The  Court  then  ordered  (17th  Nov.  1835)  additional  cases  on 
the  whole  cause. 
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t2  Not.  1836.  The  pursuer  pleaded — The  strength  of  the  pursuer^s  ease  ob  the 
first  branch  of  the  reduction  depends  upon  the  legal  and  necessary 
effects  of  the  sentence  of  fugitation  and  outlawry ;  which  is  a  sepi^ 
rate  and  different  procedure  from  the  denunciation  which  that  sen- 
tence warrants.  The  person  who  by  this  sentence  has  been  placed 
in  the  situation  of  an  outlaw  is  incapable  of  executing  any  deed  of 
entail,  or  making  any  conveyance  of  land,  to  which  the  laws  of  the 
country  can  be  compelled  to  give  effect,  or  can  allow  any  effect;  and 
no  deed  of  his,  or  on  his  warrant  or  authority,  could  be  received  by 
the  Ck)urt  for  the  purpose  of  being  recorded,  and  receiving  effect  in 
terms  of  the  act  1685.  A  person,  after  he  has  been  decerned  and 
adjudged  by  the  Court  of  Justiciary  <  to  be  an  outlaw  and  fugitive 
<  from  his  Majesty's  laws,'  is  held  to  have  forfeited  his  person  in  law* 
Amittit  legem  terrsd ;  Hume^  dd  ed.  iL  270.  He  is  civiliter  mor- 
tuus,  and  suffers  what  is  similar  in  effect  to  the  capitis  diminutio  of 
the  Roman  law ;  Stair j  ii.  4.  6 1  •  An  outlaw  therefore  has  no  per- 
sona standi  in  judicio, — he  caii  neither  sue  nor  defend  personally  or 
indirectly, — he  cannot  be  a  witness  in  a  court  of  justice,  or  hold 
place  or  office, — he  cannot  apply  for  bail,  or  the  benefit  of  the  act 
1791.  These  latter  privileges  he  loses,  according  to  Mr  Hume^ 
iL  272,  <  because,  as  an  outlaw,  he  has  forfeited  all  the  privileges 
^  of  a  British  subject,  and  especially  those  amongst  the  highest  and 

*  most  valuable  of  any.'  It  is  by  force,  then,  of  the  general  terms  of 
the  sentence  adjudging  hini  to  be  an  outlaw,  that,  as  a  necessvy 
consequence,  he  loses  all  the  privileges  of  the  law,  of  which  the 
particulars  enumerated  are  only  instances.  Such  is  the  general 
rule ;  and  it  lies,  therefore,  undoubtedly  with  the  defender  to  make 
out  the  exception.  Now,  what  is  the  right  at  present  claimed 
on  the  part  of  the  outlaw,  as  an  exception  from  this  general  role? 
It  is  the  highest  privilege  competent  to  the  subject  of  any  country, 
viz.  that  of  affecting  the  descent  of  landed  property  by  a  direct 
conveyance  of  it,  executed  according  to  and  in  virtue  of  the  law  of 
that  country, — and  that  too  under  the  act  1685,  which  specially 
declares,  <  that  it  shall  be  lawful  to  his  Majesty's  subjects  to  tailzie 

*  their  lands.'  It  has  been  admitted  throughout,  that  a  deed  executed 
by  the  express  directions  of  the  outlaw  is  necessarily  in  the  same 
predicament  as  a  deed  executed  by  the  outlaw  himself.  In  the  pre* 
sent  case  the  person,  who,  it  is  admitted,  could  not  call  his  trustees  to 
account,  because  he  could  not  prosecute,  desires  and  authorises  par Ues 
who  could  not  grant  a  conveyance  without  his  authority,  to  execute 
a  disposition  of  landed  property.  This  appears  to  be  even  a  stronger 
proceeding  than  if  the  outlaw,  originally  infeft  in  fee,  had  executed 
the  deed  himself.  But  if  his  instance  in  pursuit  or  defence  could  not 
be  admitted  in  Court, — if  his  testimony  could  not  be  received  to  sup- 
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poft  or  wSB&et  the  rights  of  others,  it  seems  anomaloas  that  his  acts  2B  Not.  1836. 
and  deeds  should  be  allowed  to  affect  both  parties  and  lands  under    ^^^v^*^ 
those  laws,  of  which  he  has  lost  the  benefit.     Put  the  case,  that  a  Hynd!^a. 

rssignation  is  to  be  made  on  the  procnratory  contained  in  the  deed,       

wUeh  is  the  regular  mode  of  altering  the  investiture, — could  the  ^rffoment 
GrowB  reeelTe  a  resignation,  or  grant  a  charter  to  an  individual, 
wlio  neither  himsdf,  nor  by  his  attorney,  could  appear  in  the  Court 
far  the  purpose  of  making  such  resignation,  or  indeed  of  claiming 
any  of  the  privileges  of  a  subject,  whilst  he  remains  an  outlaw  from 
Us  Majesty's  laws  ?  Besides,  the  party  making  an  entail  makes  it  for 
the  porpoae  of  producing  it  to  the  Court,  who  are  ordained  to  inter* 
peae  their  authority  to  the  tailzies  which  his  Majesty^s  subjects  are 
allowed  to  make.  This  judicial  production  is  the  warrant  for  the 
registmtion  of  the  entail ;  and  if  the  procedure  is  incompetent,  there 
is  of  course  no  warrant  for  registration ;  in  which  case  the  mere 
drcamstance  of  its  being  in  the  books  of  the  register  would  be  of 
BO  avail.  Now,  it  is  evident  that  Mr  Macrae  himself  could  not 
have  appeared  to  have  asked  the  Court  to  interpone  their  autho- 
rity :  neither  could  his  trustees  appear  for  him,  because  no  appear- 
anee  can  be  made  for  an  outlaw.  If  the  appearance  was  made  for 
the  trustees,  as  tutots  and  cumtors  for  Mr  Macrae's  children,  it  was 
equally  incompetent;  for  besides  that  an  outlaw  has  no  power  to 
qipoint  legal  guardians,  the  nomination  of  the  trustees  had  neces- 
nrily  expired,  as  both  pursuer  and  defender  were  of  age  before 
1820. 

The  next  branch  of  the  reduction  is  founded  upon  the  sentence 
of  denanciation,  which  proceeding,  as  a  consequence  of  the  out« 
lawry,  posses  on  a  bill  presented  to  the  Court  after  the  sentence  of 
fiigitation  has  been  extracted.  There  is  a  great  difference  between 
dennndatioDs  in  civil  and  criminal  cases;  for,  in  the^r^/ place,  the 
fiomer  is  the  act  of  a  messenger ;  and,  secondly^  though  the  party 
is  declared  to  be  a  rebel,  no  sentence  of  outlawry  is  either  pro- 
nooBced  mr  proceeded  upon.  But,  in  the  criminal  case,  it  proceeds 
upon  a  regular  judicial  sentence  of  punishment;  and  the  party  is 
denonneed  expressly,  because  he  is  an  outlaw  and  fugitive,  while 
aeoosed  of  a  crime.  Denunciation  unrelaxed  for  year  and  day  leads 
to  the  fiedling  of  the  liferent  escheat.  This  effect  seems  at  first 
to  have  arisen  from,  and  to  have  been  confined  exclusively  to 
outlawry  in  criminal  cases,  and  appears  afterwards  to  have  been 
extended  to  outlawry  in  civil  cases ;  Lord  Elchiei  Annotations  on 
Stur^  p.  194,  ed.  1774,  p.  392 ;  (Sir  John  Skene^sJ  Begiam  Ma- 
jaMem^  ParL  2,  May  1372,  c.  4 ;  Bid.  130,  Jac.  VI.  Pari.  2, 
e.  50;  Uid.  p.  1S2;  Quon.  Attach*  c.  18;  confirmed  by  act  Ja.  V. 
4.  Pari.  c.  31 ;  Bcifow^s  PracHchSy  p.  515,  voce  ^  Of  Slaughter; 
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22  Not.  1836.  c.  19 ;  Snd.  483,  voce  <  Recognition^^  c.  3,  act  3.    The  rabric  ako  of 
the  act  1635,  cap.  82,  declares,  <  The  liferent  of  all  vaasak  being 

<  zeir  and  day  at  the  horn  pertainis  to  the  immediate  superiour,' 
inferring  that  it  had  been  a  point  in  dispute,  whether  the  liferent 
escheat  obtained  in  any  cases  at  all  but  criminal.  By  the  German 
law,  from  which  Sir  George  Mackenzie  states  our  law  to  be  bor- 
rowed, outlawry  is  applicable  solely  to  criminal  cases ;  see  MvUer^ 
Promptuarivm  Juris^  vodbus  Bannum  et  capitis  diminutio.  Thai 
author  states  that  an  outlaw,  after  year  and  day,  <  omnia  civitatia 
^  jura  perdit.'  It  is  therefore  not  surprising  that,  in  civil  cases,  where 
no  sentence  of  outlawry,  as  a  personal  judgment,  is  pronounced, 
the  penalty  of  the  liferent  escheat,  which  is  extended  from  cri« 
minal  cases,  should  not  be  so  rigorously  enforced,  and  that  a  va- 
riety of  results,  in  regard  to  the  effect  of  the  liferent  escheat,  should 
be  found  in  criminal,  of  which  there  is  no  trace  whatever  in  civil 
cases.  It  is  plain,  from  the  terms  of  all  the  authorities,  that,  in 
point  of  principle,  so  far  as  regards  the  parties'  right,  the  escheat 
is  total.  The  fee  is  open  to  the  superior,  and  the  infeftment  of  the 
vassal  remains  during  his  natural  life,  only  to  the  effect  of  support- 
ing the  right  of  the  superior.  As,  however,  the  forfeiture  is  accom* 
panied  by  no  corruption  of  blood,  the  right  of  the  descendants  it 
not  impaired ;  and  so  the  fee  remains  to  be  taken  up  by  the  heir, 
in  the  same  way  as  happens  in  an  entailed  fee,  when  the  life-inte- 
rest of  the  vassal  is  forfeited  to  the  superior.     Lord  Stair  says,  that 

<  his  fees  are  opened,  or  become  open  to  his  superiors,  and  are  in 

<  the  hands  of  his  superiors;'  jS^aiV,  iv.  47.  10,  and  iii.  3.  26;  Be- 
giam  Majestatem^  ed.  1774,  p.  392,  130  and  152;  Balf  PraOiekSf 
p.  515  and  483;  and  Lord  Elchies  remarks,  that  though  a  royal 
pardon  should  entirely  remit  the  crime,  yet  if  the  liferent  escheat 
is  once  fallen  by  fugitation,  ^  the  remission  will  not  take  away  that 

<  right  which  is  once  fallen.'  It  was  found  also,  that  a  person  dying 
denounced  leaves  no  heirship  moveables,  and  that  a  party  could  not 
be  heard  to  allege,  in  such  a  case,  that  another  pro  haerede  se  gessisse; 
Laird  of  Craig  v.  Laird  of  Powrie,  Feb.  1 583,  Mor.  5401 ;  see  also 
Countess  of  Dundee  v.  StraitOQ,  Feb.  24.  1669,  Stair's  Dee.  I  612. 
Another  important  point  is,  that  in  no  instance  has  any  act  of  the 
party  denounced,  executed  after  the  lapse  of  year  and  day,  been 
admitted  to  affect  the  fee. 


Defender's 
Argument. 


The  defender  pleaded — 

By  the  law  of  England,  outlawry  for  the  crimes  of  treason  op 
felony  is  held  to  amount  to  a  conviction  of  the  crime  charged  ia 
the  indictment ;  whereas,  outlawry  on  an  indictment  for  minor  of* 
fences,  such  as  misdemeanour,  as  well  as  upon  civil -actions,  is  coni* 
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lUetedasAe  consequence  of  mere  disobedience  in  not  appearing.  22  Not.  1836.' 
TUsteewaiso  to  have  been  a  distinction  in  the  law  of  the  empire ;     "^^V^ 
Afikt€  Gtda  de  Pace  PuUica^  lib.  i.  c.  5.     Blackstone  points  out  h^^^;. 

tUi  Adnction ;  and  whilst  he  states,  Com.  iii.  19,  that  outlawry  in       

cM  cues  renders  the  outlaw  incapable  of  bringing  any  action  for  ^r»^Qj^nt! . 

wdrai  of  injuries,  he  states,  iv.  24,  that  the  punishment  for  out- 

kvry  OD  iDdictments  for  misdemeanours  is  the  same  as  for  out- 

kvry  OD  ciril  actions.     By  the  law  of  Scotland,  the  penalties  at- 

tadicd  to  fiigitation  or  rebellion  are  almost  identical  with  those  at- 

txbed  to  oatlawiy  on  misdemeanour,  by  the  law  of  England.     The 

jwrty  not  appearing  was  never,  in  any  case,  held  as  convicted  of 

the  eriae  of  which  he  is  charged,  but  merely  as  guilty  of  disobey- 

iog  the  King's  conunand, — which  inferred  no  other  penalty  than  that 

of  lebellioa,  and  putting  him  to  the  horn,  for  his  contempt  and  dis- 

oMience;  see  JSumej  ii.  800,  and  the  following  cases:  William 

Yeanan  v.  Mr  Patrick  Oliphant,  20th  July  1662,  Stair's  Dec.  i. 

199;  Competition  between  the  same  parties,  2l6t  Jan.  1663,  Ibid.  L 

IM,  and  Brmowfs  Sup.  i.  484;  Oliphant  v.  Oliphant,  3d  Feb.  1674, 

Skar^  ii.  261 ;  Haig  of  Beamerside,  Stair^  ii.  13 ;  Mack.  Crim.  Law^ 

I  ft.  25;  Holbom  r.  Ogilthorpe  and  Main,  Feb.  1687,  Mor.  4774; 

Qtaustoo  V.  The  Town  of  Edinburgh,  25th  May  1542,  Mor.  2265. 

Hie  effects  of  rebellion,  whether  on  civil  or  criminal  delinquencies^ 

an  the  same;  as  might  have  been  supposed  from  the  similarity 

flf  the  procedare.     The  style  of  the  criminal  letters  orders  the 

ncssenger  to  denounce  the  party  <  our  rebel,  and  put  him  to  the 

*  kon,'  &C.  *  for  his  contempt  and  disobedience.'  The  style  of  the 
haniag  on  a  civil  debt,  *  to  denounce  them  our  rebels,  and  put 

*  theaa  to  oar  horn,'  &c.  *  for  their  contemption.'  Bankton  calls  the 
reMUon  on  both  those  grounds  civil  rebellion ;  and  draws  a  dis- 
tinetion  between  it  and  criminal  rebellion  or  high  treason.  He 
t8j%  iiL  Sl  46,  '  Single  and  liferent  escheats  are  of  no  inconside* 
'  nUe  moment,  and  the  party  subject  thereto  is  said  to  be  in  a  civil 
'rebellion,  a  character  not  very  consistent;  but  a  forfeiture  of  all 

*  lands,  heritages  and  moveables,  as  well  as  the  pains  of  death  and 

*  eorroption  of  blood,  are  the  just  punbhment  of  a  criminal  rebellion 
'  or  high  treason.' 

The  consequences  which  obtain  on  the  disobedience  of  the  King's 
eMunands  are  the  same  in  civil  and  criminal  cases ;  see  MacL  Crim. 
n.  19. 5.  The  consequence  of  remaining  denounced  a  rebel  for  year 
aad  day  was  the  falling  of  liferent  escheat,  under  which  was  includ* 
ed  naerely  the  liferent  profits  of  the  rebel's  heritable  estate,  the  fee 
Riaaining  in  his  person.  It  arose  from  the  feudal  relation  between 
flsperior  and  vassal,  and  the  inconsistency  of  the  idea,  that  a  rebel, 
who  was  no  free.liege,  could  discharge  the  duties  of  a  feudal  vassaL 
Henee  a  superior  was  held  entitled  for  the  time  to  resume  possession 


03 


DECISIONS  OF  THE 


Ma  14. 


Macrae  v. 
HjodnMui. 

Defender's 


22  Not.  1636.  of  the  land,  BB  in  the  case  of  a  vamal's  minority ;  and  this  took  phtt 
both  on  denunciations  for  civil  debts  and  criminal  delinquendei,  u 
may  be  seen  from  the  statute  1535,  c  32,  which  states,  that  the  life- 
rent of  *  all  vassals  being  year  and  day  at  the  horn  pertains  to  the  in- 
*  mediate  superior.'  Lord  Elchies  mistakes  the  object  of  this  ststnte^ 
which  was  to  remove  a  doubt  as  to  which  superior  the  liferent  proBti 
fell ;  see  Mack.  Observ*  131.  At  the  date  of  Uiis  act,  itdoesnotap- 
pear  that  the  rebel  was  divested  even  of  the  liferent  profits  of  such 
subjects  as  were  heritable,  but  not  feudal ;  Balf.  Prac.  557,  c.  2L 
However,  there  can  be  no  doubt  that  the  fee  of  his  estate  still  re* 
mained  in  the  person  of  the  rebel;  Stair^  ii.  4.  GS ;  Erdu  n,  5. 66. 
The  statute  1617,  e.  15,  declares,  that  the  rebel's  rebellion  shiB 
prejudge  himself  alone,  and  that  his  assignee  having  right  to  die 
tack  after  his  decease  shall  not  be  prejudged  of  his  right  of  saooei> 
sion  more  than  his  heir  ab  inteslato.  In  the  next  pfance,  the  &e  of 
the  rebel's  estate  evidently  remains  in  him ;  as,  at  his  death  without 
settlement,  his  heir  ab  intestato  must  take  it  out  of  his  hsBreditas  js* 
cens  by  a  service;  Balf.  231.  So  also  the  party  denounced,  ifss 
heir  of  entail,  may  incur  an  irritancy  as  to  the  fee ;  and  if  he  ooinaut 
treason  he  will  forfeit  for  ever  to  the  Crown  the  fee  of  the  feudal 
estate,  the  liferent  profits  of  which  have  already  been  fully  vested 
in  the  immediate  superior ;  see  the  case  of  Scott  v.  Crediton  of 
Scott,  18th  July  17*2*2,  Mar.  3673 ;  Lindsay  v.  Laird  of  fionnitows, 
20th  Jan.  1605^  Mar.  4662.  His  creditors  may  also  attadi  the  fee 
in  his  person ;  Telfer  v.  Maxtoun  and  Cnnningliam,  Mor.  56S1. 

In  regard  to  the  status  of  the  party,  it  will  be  found,  from  oil 
the  authorities  and  cases,  that  the  disability  is  personal  to  the  rebel 
himself,  and  cannot  be  extended  to  his  acts  or  deeds  when  fboad- 
ed  on  by  third  parties  exclusively.  Bankton,  iii.  3. 36,  states,  thtl 
transmissions  of  such  rights  as  do  not  fill  under  the  escheat  are  not 
subject  to  challenge  on  account  of  the  civil  rebellion.  The  EngUsk 
law  is  similar  in  regard  to  all  outlawries,  except  those  on  tresson 
and  felony  ;  see  BaeoiCa  Abridgment^  7th  ed.  vol.  iv«  p.  57  and  62. 
That  the  deeds  of  a  person  denounced  are  not  in  themselves  nail 
and  void  in  respect  of  his  disability  may  be  inferred  from  this,  thst 
no  single  direct  authority  can  be  produced  in  support  of  this  position. 
Besides,  the  existence  of  the  following  statutes,  which  introduce  s 
special^uUity  in  regard  to  the  deeds  of  traitors,  seems  evidently  to 
support  the  opinion,  that  there  is  no  general  nullity  at  common  hi« 
attaching  to  the  deeds  of  rebels;  see  statute  1571,  e.  76,  §39;  statute 
1592,  c*  147.  It  was  found  that  the  nullity  introduced  by  the  lot* 
ter  statute  was  intended  only  in  £svour  of  creditors,  in  Lindsay  k 
Laird  of  Corsbaw,  14th  Jan.  1635,  Mar.  8873 ;  Kametj  Did.  1 557 1 
of  Harmieston  v.  Butler,  I7th  July  1629,  Braww^i  SupfL  i 
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294;  Murray  v.  Sharp,  8tb  Feb.  1630,  Brcwvls  Supjd.  L  305.  22  Nov.  1836. 
And  in  the  following  cases,  it  was  decided  that  the  statutory  nul-  ^"^"V^^ 
lity  applied  only  to  deeds  affecting  the  rebel's  moveables ;  and  ac-  Hyndmao 
eoidingly,  in  them,  transferences  of  heritable  subjects  were  sus«  — -^ 
tained  after  denunciation;  Cunningham  v.  Earl  of  Glencairn,  2l8t  ^reumeDU 
llareh  1623,  Mor.  3636  and  8372;  L.  Edmonston  v.  £.  Lothian, 
Mw.  8372 ;  Clerk  o.  Stewart,  1629,  Brown's  Suppl.  i.  298 ;  L. 
Finkell  e*  Kennedy,  1639,  Mor.  8374.  Eren  in  a  question  with 
the  superior  or  donator  of  escheat,  assignations,  or  other  rights  not 
voluntary,  but  for  which  there  were  special  obligations  before  re- 
bellion, were  held  effectual,  being  complete  before  declarator ;  Stair^ 
io.  a  16;  ErdL  ii.  2.  76;  Cleland  v.  Rome,  Sd  Dec.  1687» 
Braimfs  SuppL  iiL  6S6 ;  Jackson  v*  Simpson,  28th  Jan.  1676>  Mor. 
8362;  and  a  dispoution  made  by  a  rebel  for  a  jast  debt  before 
Ibe  gift  or  declarator  was  preferred  to  the  donator  in  Mossman  »• 
Lockhan,  10th  Feb.  1635,  Mor.  8365.  Very  considerable  effect 
was  abo  given  to  the  acts  and  deediT of  the  rebel  after  denunciation  in 
regard  to  his  heritable  estate,  in  questions  of  competition  with  the 
saperior  or  donator.  Thus  it  is  stated  by  StatTy  iii.  3.  26,  that  in- 
feftnents  in  cursu  rebellionis,  upon  special  obligements  to  grant  the 
same  before  denunciation,  are  Talid.  So  also  the  rebel  had  power 
to  grant  tacks,  if  upon  an  undiminished  rental ;  Stair^  ii.  4.  66 ; 
JBraL  iL  5.  79.  The  denounced  party  may  effectually  warn  his 
tenants  previous  to  the  lapse  of  the  year  and  day ;  Balf.  458,  §  13. 
It  cannot  be  disputed  that  the  personal  status  of  the  rebel  was  in 
no  way  altered  by  the  lapse  of  yearand  day.  If  any  change,  therefore, 
in  his  personal  status  be  attended  with  the  nullity  of  all  his  subsequent 
deeds,  that  nullity  must  needs  commence  from  the  time  of  denun- 
dadon.  Now,  that  this  is  not  the  law  is  quite  clear,  from  the  many 
deeds  executed  within  the  year,  which  are  held  to  be  good  and  effeo- 
taaL  Farther,  the  defender's  argument  receives  great  support,  even 
from  those  cases  in  which  the  creditor  or  donator  of  escheat  prevail- 
ed, at  in  none  of  them  did  the  successful  party  even  attempt  to  main- 
tain that  all  the  deeds  of  a  denounced  rebel  were  ipso  facto  null.  In 
pwit  of  fiict,  the  penalty  which  is  inflicted  for  the  contempt  of  the 
•ooimands  of  his  Sovereign,  of  not  being  allowed  to  claim  the  pro- 
tection of  the  laws,  is  entirely  penonal,  and  being  odious,  is  strictly 
kiterpreted.  This  appears  fiiem  the  passives  of  Lord  Stair,  ii.  4. 
61,  iii.  a  1 5,  iii.  &  26,  and  iv.  47. 1 L  Mr  Erskine,  ii.  5. 60,  states, 
Aat  the  rebel  is  *  not  personable.'  And  agajn,  <  This  exception 
'  against  the  denounced  being  most  unfevourable,  is  personal :  it  is 
<  only  competent  against  the  rebel  himself  and  cannot  be  pleaded 
^  against  the  assignee,  though  the  assignation  should  be  dated  after 
•  the  commencment  of  the  suit'  The  argument  of  the  pursuer^ 
fMmded  (HI  the  drcurastance  that  the  criminal  denunciation  proceeds 
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28  Nov.  1836.  on  a  previous  sentence  of  fugitation  by  the  Court,  is  of  no  weight, 
as  the  ancient  custom  was  for  the  messenger  to  denounce  the  fugi- 
tive before  the  Court  had.  met  at  all;  and  afterwards  the  denuD- 
ciation  proceeded  on  a  sentence  of  denunciation  alone,  without  any 
previous  fugitation.     See  Pitcaimy  iii.  122,  and  i.  367  ;  and  Stat 
1535,  c.  33.     The  statute  1584,  c.  140,  enacts,  that  persons  ap- 
pearing with  too  many  attendants  in  Court  shall  be  adjudged  fugi- 
tive from  the  law  and  put  to  the  horn.     The  form  of  fugitation, 
which  seems  to  have  been  first  introduced  by  this  statute,  came 
afterwards  to  be  generally  used ;  but  it  is  evident  that  the  effect 
of  the  denunciation  cannot  be  stronger  merely  because  it  proceeds 
upon  a  sentence  of  fugitation.     The  pursuer  has  also  fallen  into 
a  mistake  in  quoting  passages  from  Lord  Stair  and  Erskine  in  support 
of  their  position,  that  a  party  denounced  after  fugitation  lies  under 
greater  disabilities  in  point  of  status  than  a  denounced  rebel.   They 
seem  to  think  the  passages  apply  solely  to  the  case  of  criminal  out- 
laws, whereas,  in  point  of  fact,  both  Stair  and  Erskine  make  express 
mention  of  the  consequence  of  denunciation  in  general,  without  dis- 
tinguishing between  civil  and  criminal  denunciations.  The  authority 
of  Baron  Hume  is  rather,  in  favour  of  the  argument  of  the  defender, 
for  he  merely  declares  the  fugitive  *  forfeits  his  person  in  law,'  and 
can  claim  ^  no  personal  privilege '  or  benefit  of  it*     Thus,  though 
the  outlaw  may  be  excluded  from  enjoying  the  protection  of  the 
law  in  his  own  person,  it  is  clear  beyond  doubt,  that  the  power  of 
alienation  is  not  annihilated,  where  that  power  is  exerted  in  iavour 
of  a  third  party,  so  as  not  to  interfere  with  the  rights  of  the  King  or 
donator  of  escheat     The  entail,  which  was  in  the  present  case  made 
in  favour  of  the  rebel's  disponee,  and  which  must  go  to  him,  just 
as  a  tack,  by  the  statute  1617,  after  the  rebel's  death  goes  to  hia 
assignee,  differs  from  other  conveyances  of  landed  property  only  in 
this,  that  in  addition  to  the  provisions  of  the  other  statutes  rela- 
tive  to  all  written  deeds,  those  of  the  statute  1685  must  be  complied 
with.     It  must  be  admitted  that  no  objection  can  be  stated  to  the 
conveyance  executed  by  Mr  Macrae  on  the  8th  May  1790,  which 
was  completed  by  a  base  infeftment  before  Mr  Macrae  had  even 
been  cited  on  the  criminal  letters.     If,  then,  he  had  any  powers 
of  disposing  at  all,  the  deed  by  which  he  ordered  the  succession, 
and  declared  who  were  to  be  the  disponees  in  whose  favour  the  trust 
was  constituted,  must  be  effectual  against  his  heirs-at-law ;  for  it 
must  be  remembered,  that  the  disposition  of  entail  is  not  at  all  in 
favour  of  Mr  Macrae,  who  takes  nothing  under  it.     The  benefit  of 
the  statute  1685,  therefore,  is  taken  exclusively  by  the  heirs  of  entail* 
The  entail  also,  fortified  by  registration,  is  in  favour  of  these  heirs ; 
and  if  the  procuratory  of  resignation  had  been  executed,  it  would- 
have  been  executed  in  favour  of  them.     These  procuratories  are 
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eapaUe  of  being  executed  at  the  distance  of  centuries  after  the  death  ^  ^^'  ^^^ 
of  tbegranter;  and  the  fiction,  that  the  act  of  resignation  is  done  «  ^^^'^'^'^ 
by  the  granter  in  propria  persona,  is  altogether  inoperative  as  a  bar  Hyndman. 
Id  tie  transmission  of  the  right.     Farther,  the  petition  presented  by  j^^TT't 

the  trustees  fw  registering  the  entail  was  not  a  petition  at  the  in-  Argument. 

ftanee  of  Mr  Macrae,  who  was  then  dead,  but  at  their  own  instance, 

as  trustees  for  the  disponees  of  entail. 

The  Court  (Ist  March  1836)  desired  the  opinions  of  the  other 
Judges  on  the  question  argued  in  these  and  the  former  cases. 
The  Consulted  Judges  returned  the  following  opinions : 

Lord  Medwyn, — Before  considering  the  question  as  to  the  effect  Opioiontof 
of  a  sentence  of  outlawry  and  fugitation  by  the  High  Court  of  Jus-  Consulted 
tida^,  for  foiling  to  appear  to  answer  to  an  indictment  for  murder, 
it  may  be  useful  to  advert  to  what  has  been  established  in  other 
eooDtries  as  the  consequences  of  a  similar  proceeding. 

It  seems  to  be  the  natural  result  of  those  principles  which  bind 
ioriety  together,  that  submission  to  the  law  demands  from  the  law 
the  reciprocal  duty  of  protection ;  whereas  disobedience  to  the  law, 
and  rejection  of  its  authority,  relieves  from  this  obligation,  and 
leaves  the  outlaw  beyond  the  pale,  and  consequently  the  protection 
of  the  law.     *  Mercy  was  never  extended  to  the  outlaw :  he  was 

*  said  to  bear  <  a  wolf's  head ;'  and,  like  the  wild  beast  to  whom  he 

<  was  compared,  he  was  slain  whenever  he  approached  the  haunts 

*  of  human  kind.     He  was  also  emphatically  termed,  <  The  friend- 

*  less  man ' — one  who  had  forfeited  his  country,  who  had  lost  the 

*  countenance  of  his  kinsmen,  and  the  protection  of  his  king.  He 
'  had  broken  the  compact  which  united  him  to  society.    Every  hand 

<  might  be  raised  to  strike  him,  none  to  revenge  his  fall ;'  Pdlgrave 
cm  the  English  Commontoealthy  210.  This  was  the  state  of  the  law 
at  one  time  in  Norway,  {Palgrave,  vol.  ii.  Proofs  and  IHustratiojUj) 
in  Denmark  and  Jutland,  {Matthaiis,  xlviii.  v.  7,)  in  Saxony,  (Mt^/- 
kr,  Promptuarium  Juris^  v.  Bannumj)  in  The  £mpire,  {Gaill  do 
Pace  PubL  iL  5.  12  and  16,)  in  most  of  the  States  of  Italy,  {JuU 
Ckarus  SetUent.  192,  §  52,)  and  probably  in  other  countries.  It  is 
of  more  importance  to  us  to  observe,  that  it  was  so  also  among  the 
Anglo-Saxons ;  and,  according  to  Craig,  i.  7.  10,  <  lUud  tamen  de 
^paee  domini  regis  fractctj  licet  ex  AngIo*Saxonum  regum  statutis 

*  descenderet,  tenacissime  Conqusestor  retinuit.'  It  was  by  a  law 
of  Edward  the  Confessor,  which  was  adopted  among  the  Norman 
laws,  and  confirmed  after  the  Conquest,  that  where  an  offender  does 
not  appear,  (WiUtinSf  198,)  <  utlagabit  eum  Rex  verbo  oris  suL 
'  Si  vero  postea  repertus  fuerit  et  retineri  possit  vivus,  regi  redda- 
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22  Ndf.  183d. '  tor^  vol  caput  ejus  si  se  defenderit,  lupinum  enim  gerit  caput.    £t 

<  hsec  est  lex  commanis  et  generalis  de  omnibus  uUagatis.' 
This  addition  is  made- because  the  law  itself  is  applicable  to  an 

offence  against  the  church,  De  fractione  pacis  ecclesisdy  whea  it  ia 
followed  up  by  resorting  to  the  civil  power ;  Car  tteiP  aerere  con- 
sequences were  the  result  of  eiYil  ^Skacen^  as  well  as  ecclesiastical, 
but  of  course  in  tkoie  cases  only  where  the  party  had  been  guilty 
of  felony.   *  An  outlawed  felon  was  said  to  have  caput  lupinum^  and 

*  iB^ht  be  knocked  on  the  head  like  a  wolf  by  any  one  that  should 
^  meet  him,  because,  having  renounced  all  law,  he  was  to  be  dealt 

<  with  as.  in  a  state  of  nature ;'  Blackst  iv.  820. 
It  arises  from  this,  that,  in  England,  in  prosecutions  for  offences 

i^iainst  the  person,  such  as  murder,  or  assault,  or  rape,  the  indict- 
ment still  bears  that  the  violence  has  been  committed,  as  even  in 
the  latter  case  it  is  said  to  be,  *  on  and  upon  one  A.  J.  spinster,  in 
'  the  peace  of  God,  and  of  our  said  Lord  the  King,'  (Chith/s  Criminal 
Law,  ii.  76,)  as  being  the  only  persons  whose  safety  from  injury 
the  law  was  bound  to  protect,  or  to  avenge  its  infraction. 

The  law  continued  in  this  state  till  the  beginning  of  the  reign 
of  Edward  III,  when  <  it  was  resolved  by  the  Judges,  for  avoiding 

<  of  inhumanity  and  effusion  of  Christian  blood,  that  it  should  not 

*  be  lawful  for  any  man  but  the  Sheriff  only  (having  lawful  warrant 

*  therefor)  to  put  to  death  any  man  outlawed,  though  it  were  for 

<  felonie;'  Cohe  upon  Littleton^  i.  128. 
The  original  severity  of  the  law,  however,  still  remained  in  one 

case,  the  case  of  judgment  being  given  against  a  defendant  upon 
a  prcMiunire  facias :  ^  He  was  put  out  of  the  King's  protection,  and 
^  might  have  been  slain  by  any  man,  without  any  danger  of  law. 

*  But  Queen  Elizabeth  and  her  Parliament,  (5.  Eliz.  c.  I,)  liking 

<  not  the  extreme  and  inhuman  rigour  of  the  law  in  that  point,  did 

*  provide  that  it  should  not  be  lawful  for  any  person  to  slay  any 

*  one,  in  any  manner,  attainted  in  or  upon  a  praemunire ;'  Cohef 
I.  130. 

But  though  an  outlaw  is  now  thus  far  protected,  yet,  if  he  has 
been  indicted  for  a  capital  offence,  and  does  not  appear,  and  is  out- 
lawed, this  <  amounts  to  a  conviction  of  the  crime,  as  much  as  if  he 

<  bad  been  actually  found  guilty  by  the  verdict  of  a  jury.     And  if 

<  he  be  subsequently  taken  and  committed  to  prison,  the  justices  of 

*  gSol-delivery  may  award  any  execution  against  him. 
*  In  misdemeanors  inferior  to  felony,  the  consequences,  though 

<  not  so  penal,  are  highly  serious,  and  generally  more  severe  than 

*  would  be  inflicted  for  the  crime  of  which  the  outlaw  stands  ac- 

<  cused  or  convicted :  but  it  does  not  indeed  operate  as  a  convict 

<  tion  of  the  offence,  for  the  party  may  be  afterwards  tried  Imd  con- 
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*?lcled;  bat  it  operates  as  a  conyiction  for  the  contempt  in  not  21^  Nov.  1830: 

*  aimnerinf  .    It  subjects  the  party  to  forfeiture  of  goods  and  chat*    ^"^^y^^ 

*  ftei^  the  loss  of  profits  of  real  estates,  and  restraint  of  liberty.  lo  2^^^ 
'eoueqaenoe,  it  does  not  materially  differ  from  those  which  ensue       — » 
«oo chril  process;'  Petersdorff,  v.  Outlawry,  49.  SSTlSId^ 

It  was  after  the  barbaroos  doctrine  was  rejected,  that  an  outlaw  Judges. 
beyond  the  protection  of  the  law,  that  the  process  of  outlawry 
by  the  law  of  England,  applied,  in  the  case  of  misdemeanors  as 
well  as  in  dyil  actions,  as  the  punishment  generally  applicable  '  for 
'a  contempt  in  avoiding  the  execution  of  the  process  of  the  King's 

*  Court    In  civil  actions,  however,  it  is  rather  in  the  nature  of  a 
'  process  to  compel  Uie  defendant  to  submit  to  the  jurisdiction  of 

*  the  Court.     If  outlawed  upon  mesne^process,  he  may,  on  putting 

<  in  and  perfecting  bail,  or  entering  on  appearance,  reverse  the 

*  ODtiawry,  as  of  course :  if  upon  final  process,  he  may  reverse  the 

<  oathwry  upon  payment  of  the  debt  and  costs ;'  Pelersdorff,  32. 

If  he  does  not,  he  is  liable,  as  in  cases  of  contempt  in  misdemea- 
neis,  to  forfeitore  of  goods  and  chattels,  the  loss  of  profits  of  real 
cslatsSf  and  restraint  of  liberty.  <  Besides  the  forfeiture,  the  out* 
'  law  ia  incapable  of  suing  in  any  action  for  redress  of  any  injury, 

<  and  of  sitting^  on  a  jury  to  try  any  issue ;  but  he  may  be  allowed 

*  to  give  evidence  as  a  witness,  though  not  to  try  as  a  juror;  and 

*  he  wuof  make  a  vnU^  and  appoint  executors,  by  whom  the  outlawry 
*aay  be  reversed^  if  the  proceedings  are  defective;  and  he  may 
'sit  IB  Ilia  House  of  Commons  as  a  member;'  Peteredorff^  49« 

Such  appear  to  be  the  rules  of  the  law  of  England  as  to  outlawry, 
and  they  have  been  adverted  to,  in  the  first  instance,  as  affording 
a  not  uninteresting  or  unuseful  introduction  to  the  consideration 
of  the  prindples  and  practice  of  our  own  law  on  this  subject,  and 
iUostradve  of  the  different  views  which  have  been  adopted,  in  some 
respects,  by  the  laws  of  the  two  countries,  as  well  as  of  the  points 
in  which  they  agree.  In  discussing  this  matter,  great  industry  and 
antiquarian  knowledge  have  been  exerted  by  the  counsel;  but  the 
subject  is  not  exhausted. 

In  both  countries,  the  origin  of  the  doctrine,  as  might  be  ex- 
pected, is  to  be  found  in  cases  of  felony  where  the  accused  declines 
la  appear  and  abide  his  trial ;  the  consequence  of  which  was,  that 
with  us  he  was  declared  a  rebel ;  i2.  JIf.  i.  7 ;  Skene  de  Verb*  Sign. 
«u  Iter.  Originally,  the  person  accused  required  to  be  four  times 
sunmoned,  and  it  was  only  on  his  failure  to  appear  at  the  fourth 
eoort  that  be  was  declared  fugitive.  This  tedious  process  came  in 
tioie  to  be  abridged,  and  ^  it  was  enacted,  that  in  processes  before 

*  tbe  Justiciary  the  second  summons,  instead  of  the  fourth,  shall  be 
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^  peremptory :  so  that  if  the  person  summoned  appear  not  on  the 

<  second  summons,  be  shall  be  put  to  the  horn,  as  was  in  use  for* 

<  merly  on  the  fourth  summons ;'  Stat.  Rob.  III.  c.  31,  1535,  a  33. 
Then  the  diet  of  compearance  is  made  peremptory  by  1584,  e.  140, 
and  not  with  continuation  of  days. 

It  never  was  a  rule  of  our  law,  as  it  was  in  England,  that  the 
non-appearance  of  the  accused  was  to  be  held  such  a  proof  of  his 
guilt,  that  it  was  to  supersede  the  necessity  of  a  trial  for  the  offeooe, 
if  be  should  afterwards  be  found  within  the  kingdom.  The  conse- 
quences of  a  sentence  of  outlawry,  or  putting  to  the  horn,  were  '  as 

<  a  punishment  of  his  contumacy  and  rebellion '  (so  it  is  construed) 

*  in  disobeying  the  will  of  the  King's  letters,  which  order  him  to 

<  appear  and  underlie  the  law.     In  contemning  this  injunction,  be 

*  is  held  to  have  cast  off  his  allegiance  as  a  subject,  and  to  have  en* 
f  tered  into  a  state  of  rebellion  to  the  law  and  the  sovereign  of  the 

*  land  ;*  Humcy  ii.  270. 

At  the  same  time,  it  seems  at  one  period  of  our  law  to  have  been 
held,  that  being  at  the  horn  for  the  crime,  and  remaining  long  un- 
relaxed,  was  sufficient  evidence  of  guilt,  where  no  defence  was  set 
up;  so  that  the  production  of  the  letters  of  liorning  is  often  the 
only  evidence  laid  before  the  assize ;  as,  for  instance,  this  is  the 
course  adopted  in  the  case  of  William  Cunninghame,  (15th  Dec. 
160],)  and. of  George  Trumbill,  (2dd  Aug.  1603);  PitcairtCs 
Trials,  iL  366 ;  Ibid.  424. 

The  object  of  outlawry  is  to  compel  the  accused*  to  appear,  or  to 
drive  him  out  of  the  country,  by  putting  him  out  of  the  protection 
of  the  law ;  Hume,  ii.  270.  This  form  was  even  adopted  by  the 
Court  of  Session,  and  that  so  late  as  1741,  in  a  complaint  against 
Alexander  Newlands  for  subornation  of  perjury.  He  had  abscond- 
ed ;  and  as  no  criminal  trial  could  proceed  against  him  in  absence, 
the  question  occurred,  under  what  certification  the  Court  could 
ordain  him  to  appear.  On  a  search  of  precedents,  the  Court, 
on  the  narrative  that  he  had  been  searched  for  and  not  found, 
granted  warrant  to  ordain  him  to  appear,  under  pain  of  rebellion 
and  being  put  to  the  horn ;  wherein  if  he  failed,  that  they  would 
denounce  him  his  Majesty's  rebel,  and  put  him  to  the  horn,  and 
escheat  and  inbring  his  moveable  goods,  for  his  Majesty's  use,  for 
his  contempt  and  disobedience.  This  case  is  reported  both,  by 
Kilkerran  and  Kames,  Mor.  7334 ;  also  in  Acts  of  Sederunt,  June 
4.  1741. 

When  a  criminal  was  fugitive  or  at  large,  the  usual  course  came 
to  be  to  cite  him,  upon  criminal  letters,  to  come  and  find  caution 
to  appear  to  underlie  the  law ;  and  failing  his  doing  so,  the  mes* 
senger  is  authorised  to  declare  iiim  a  rebel,  and  put  him  to  the 
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born.  The  effect  of  this  was  to  authorise  his  apprehension,  so  as  to  22  Nov.  1836. 
phee  him  at  the  bar  on  the  day  of  trial.     The  form  by  indictment    ^"^V^*^ 
m  the  privilege  of  the  Lord  Advocate,  and  used  where  the  crimi-  ^'o^^mM 
ul  v»  already  in  custody.  — 

Id  the  case  of  criminal  letters,  if  the  party  accused  did  not  ap-  ^ng||i"^^^ » 
peir,  the  Court  declared  him  an  outlaw  and  fugitive,  and  his  move-  Judges. 
aUe  goods  to  be  escheat 

Even  where  a  criminal  charge  was  not  specifically  ascertained 
against  any  one,  but  being  suspected  of  being  guilty,  he  had  been 
required  by  the  Secret  Council  to  appear  <  and  answer  to  sic  things 
<  as  aould  be  laid  to  his  charge ;'  if  he  disobeyed  this  charge,  letters 
were  then  grfanted,  with  the  advice  of  the  Secret  Council,  charging 
the  party  to  appear  on  a  certain  day,  <  under  pain  of  rebellion,  and 
^  patting  of  him  to  Uie  home ;  and  gif  he  failzies  therein,  the 'said 

*  day  being  bjrpast,  to  denounce  him  rebel,  and  put  him  to  the  home 

*  and  escheat.'  As  an  example  of  this,  reference  may  be  made  to 
the  proceediDgs  against  James,  Earl  of  Murray,  (1st  August  1565,) 
who  is  accordingly  denounced  rebel  on  the  6th  for  not  obeying  this 
diarge ;  Keith* s  HUtary,  309,  310 ;  as  well  as  to  the  proceedings 
against  the  Earl  of  Morton,  Lord  Lindsay,  and  their  accomplices 
in  the  murder  of  Rizzio,  (8th  June  1566) ;  KeitKs  HUtory^  App. 
190.  The  proceedings,  as  there  given  from  the  Privy  Council 
Records,  are  highly  instructive. 

This  form  of  procedure  was  put  an  end  to  by  1585,  c.  13)  in  or- 
dinary cases  abolishing  *  letters  to  compear  super  inquirendum  or  to 

*  enter  their  persons  in  ward,  or  to  do  anie  deed  under  the  pains  of 

*  tfeasoQ  or  rebellion ;  and  in  case  of  failzie,  denunce  without  call- 
^  ing  or  cognition  tane  of  before/ 

Homing  was  applied  in  all  cases  of  disobedience  to  the  King's 
letters.  Thus,  by  statute  1584j  c.  140,  it  was  provided,  that  the 
prosecutors,  who  were  obliged  to  find  caution  to  follow  out  their 
accosation,  should  farther  find  caution  not  to  enter  the  Court  with 
mere  than  the  number  prescribed  in  the  act  1565,  c.  41 ;  and  the 
aeeosed,  in  like  manner,  in  finding  caution  to  appear,  is  also  to  find 
caution  not  to  have  a  greater  number  of  friends  than  law  admits, 
which  were  four  for  the  pursuer,  and  the  defender  to  have  six,  to 
come  into  Court  along  with  him ;  and  if  they  appear  with  a  greater 
number,  <  their  soverties  sail  be  unlawed,  as  gif  they  had  not  com- 

*  peired,  and  they  sail  be  adjudged  fugitive  fra  the  law,  and  put  to 
^  the  home,  and  their  escheit  inbrocht ;'  and,  in  like  manner,  those 
exceeding  the  l^;al  number  are  to  be  denounced  as  rebels  <  for 
'  their  contemption,'  and  registration  in  the  Books  of  Adjournal  is 
fuSdeaf. 

We  never  admitted  of  any  criminal  prosecution  before  the  Ju^ 


70 


DECISIONS  OF  THE 


No.  14. 


Macrae  V. 
Hyndmaik 

OpioioBB  of 

locigei. 


9S  N<i?.  1886.  iiciar  against  an  absent  party,  except  to  a  limited  extent,  for  eertun 
species  of  treason,  by  1540,  c.  69.     Bat  in  triak  for  treason  before 
the  Parliament,  as  a  court  of  judicatare,  the  case  was  different 
If  the  party  accused  failed  to  appear,  sentence  was  pronounced  at 
the  fourth  court  against  the  accused,  as  if  he  bad  been  present  to 
defend  himself,  and  convicted  notwitlistanding  his  absence.    I  may 
refer  to  the  proceedings  agdnst  the  last  popish  Archbishop  of  St 
Andrews,  and  other  adherents  of  Queen  Mary,  after  her  escape 
from  the  castle  of  Lochleyen ;  Ads  of  PcarlicanenJt^  iii.  47-54.   They 
did  not  appear;  but  sentence  is  given,  that  they  have  committed 
treason,  that  they  have  forfeited  their  lands  and  moveable  goods  to 
the  King,  that  their  dignities,  names  and  memories  are  for  ever  to 
be  extinct,  and  <  they  to  underlye  the  pane  of  treassone  and  just 
<  punishment  destinatt  of  the  law  of  die  realme  for  the  causes 
^  forsaid/     It  is  a  historical  fact,   that  the  Archbishop,  having 
afterwards  been  taken  prisoner  in  the  castle  of  Dumbarton,  was 
banged  at  Stirling,  on  1st  April  1570,  in  consequence  of  the  above 
sentence,  without  any  new  trial;  {Spattiswoocts  Hist.  252) ;  strictly 
according  to  law,  but  almost  a  solitary  example  of  its  being  enforced, 
and  probably  arising  out  of  the  strong  political  and  religious  feel- 
ings which  then  persecuted  the  unfortunate  prelate. 

The  Same  course  was  followed  in  the  case  of  Lord  Maxwell; 
Thomson* s  Acts^  iv.  417,  24th  June  1609.  He  was  summoned  be- 
fore Parliament,  and  condemned,  in  absence,  for  treason*  He  was 
at  that  time  abroad.  The  proceedings  are  instructive.  The  sum- 
mons is  first  found  relevant  by  the  Lords  of  the  Articles.  It  is  then 
brought  before  Parliament,  and  again  found  relevant  The  evi- 
dence is  then  produced  and  minutely  set  down,  and  then  doom  is 
pronounced.  Having  returned  to  this  country,  he  was  apprehend- 
ed in  Caithness,  and  executed  at  Edinburgh  on  die  18th  May 
1613,  by  warrant  from  the  Privy  Coundl,  under  the  former  sen^ 
tence ;  Pitcaimy  iii.  33. 

Outlawry  was  not  employed  with  us  as  a  means  of  compelling 
a  defender  to  appear  in  a  civil  process;  Balf.  301,  sect.  1.  and 
2.  Originally  this  was  by  attaching  his  moveables  till  he  found 
caution  to  appear  and  answer  in  judgment;  and  this  whether  he 
withdrew  from  the  jurisdiction  of  the  judge  or  not;  Q.  JItt.  c  1 ; 
Mod.  Ten.  Cur»  c  2.  He  was  then  to  be  summoned  three  tinier 
and  foiling  his  appearance,  he  was  nnlawit  for  the  expenses  of  the 
defender.  If  he  was  absent  at  the  fourth  summons,  his  moveables 
or  land,  if  the  plea  regarded  it,  were  put  into  the  pursuer'a  bands; 
Balf.  311,  c  36 ;  Beff.  Maj.  I  i.  c.  7. 

But  letters  of  horning,  and  of  course  outlawry,  came  to  be  en^ 
ployed  in  dvil  processes^  the  history  of  which  has  not  been  well 
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ireced  in  our  law.     Perhaps  the  earliest  notice  of  it  is  to  be  found  29  Not.  1838. 
in  an  act  in  the  middle  of  the  15th  centnry,  devised  by  onr  church-    ^^-■^y'*-^ 
men,  to  give  greater  effect  to  their  decrees.    They  had  by  this  H^dmw. 
time  obtained  a  considerable  extent  of  jurisdiction  in  civil  canses;       <7— ^ 
bot  their  only  form  of  either  enforcing  the  appearance  of  the  de-  coniaUed 
fender,  or  compelling  implement  of  their  decree,  was  by  ezcom-  Judges. 
mnnication ;  1426,  c  86.     This  sentence  was  at  an  early  period 
enforced  by  caption,  issued  by  the  Bishop  himself,  if  the  law  of 
Robert  III.  c  6,  be  authentic,  but  this  was  now  to  be  issued  by  the 
King.     But  by  1449,  a  12,  it  was  provided,  that  if  the  defenders 
'  were  fugitive,  and  had  lands  and  gudes,  they  should  be  arrested 
«  and  prysed  as  for  other  debts;  and  if  they  have  no  lands  or  gudes, 
« they  shall  be  put  to  the  King's  home.'     The  act  is  to  endure  till 
die  next  Parliament. 

By  another  act  of  the  same  Parliament,  1449,  c.  SO,  also  a  tern* 
porary  act,  the  form  is  set  down  for  compelling  a  defender  to  com* 
pear  before  the  King  and  Coundl  for  any  cause.  If  he  fidls  to  ap* 
pear  at  the  three  first  diets  of  compearance,  he  is  condemned  in  a 
certain  sum  of  expenses  to  the  pursuer,  and  an  unlaw  to  the  King. 
If  he  continue  absent,  the  pursuer  was  to  be  put  in  possession  of 
his  lands,  if  it  was  a  pursuit  for  them,  or  his  moveables,  till  these 
fines  and  nnhiws  were  paid,  and  then  he  might  be  heard ;  and  '  gif 
<  he  has  no  lands  or  goods,  then  sail  he  be  outlawed  and  put  to  the 
*  King's  borne.' 

If  this  form,  even  in  the  case  of  one  without  lands  or  goods,  ev^r 
was  in  force  to  compel  appearance,  this  could  only  have  been  for  a 
short  period ;  for  about  this  time  we  adopted  the  form  of  process 
from  die  Roman  law  of  giving  decreet  in  absence.  This  was  at 
least  as  early  as  the  end  of  die  14th  century.  Probably  the  oldest 
judicial  record  in  this  country  which  has  been  preserved  is  to  b^ 
found  in  the  Burgh  Court-Books  of  Aberdeen ;  and  there  are  in- 
stances there  as  early  as  7th  July  and  9th  September  1399,  where 
the  defender  not  appearing  at  the  fourth  diet,  the  pursuer  leads  his 
proof,  and  the  court  decides  upon  it  in  absence.  The  same  course 
is  followed  on  10th  October  mid  18th  October  1478^  in  civil  pro- 
cesses before  Parliament ;  see  Aoia  Dam.  Ccne,  of  these  dates.  It 
was  now  unnecessary  to  continue  any  form  for  compelling  appear- 
ance in  a  civil  action ;  at  the  same  time,  when  appearance  was  ne*- 
eesnry,  this  was  the  only  compulsitor.  Thus,  a  reference  having 
been  made  to  the  oadi  of  the  q>posite  party,  he  failed  to  appear^ 
He  is  again  summoned  to  appear  to  depone,  under  pain  of  rebellion 
and  putting  to  the  horn ;  and  after  he  has  deponed,  he  is  to  enter 
Ms  person  in  ward  in  Blackness  Castle,  for  the  contemption  of  the 
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W  Nov.  1836.  King's  authority,  under  pain  of  rebellion  and  putting  to  the  horn; 
A<^a  Aud.  May  16.  1474,  p.  3. 

Witnesses  in  a  cause  having  failed  to  appear  are  warned  to 
ward  their  persons  in  Blackness  Castle,  and  to  compear  on  the  day 
to. which  the  cause  is  continued,  under  the  pain  of  rebellion  ;  Acta 
Aud.J\x\yS.  1476,  p.  41. 

Parsons  of  inquest  being  on  oath,  and  originally  witnesses  of  the 
fact  they  were  to  find  by  their  verdict,  when  tried  and  convicted  of 
error,  were  held  worthy  of  punishment,  as  in  a  case  of  perjury,  and 
therefore  they  could  not  appear  by  procurators,  but  were  bound  to 
appear  personally :  if  they  failed  to  compear,  they  were  ordained 
again  to  be  summoned  under  pain  of  rebellion ;  Acta  Audit  July 
20.  1476,  p.  56. 

As  yet  we  do  not  find  horning  or  letters  of  four  forms  used  to 
compel  implement  of  decree  given  against  a  defender  in  a  civil  pro- 
cess. The  first  trace  of  this  in  our  law  is  1535,  c.  9,  where  a  de* 
fender  had  been  ordained  by  the  spiritual  court  ad  factum  prtB* 
standum  ;  and  process  of  cursing  had  issued  on  this  decree,  and  he  lay 
under  the  process  for  forty  days,  for  *  non-doing  or  fulfilling  of  any 

<  act  or  dede :  in  that  case,  the  persons,  their  creditors,  sail  haue 

<  letters  in  the  first,  second,  third  and  fourth  forms,  according  to  the 

<  ordinares  letters  of  cursing,  and  this  act  alwayes  to  be  na  prejudice 

<  to  them  that  likes  to  take  captions.'  Hitherto  the  diligence 
against  a  defender  was  by  poinding  of  his  moveables  or  apprising 
liis  land,  or  by  an  act  of  warding  within  burgh,  or  caption  on  a  de- 
cree of  a  spiritual  court  The  application  of  horning  to  enforce  a 
decree  ad  factum  pr(Bstanditm,  with  all  its  consequences  if  contemn- 
ed, was  a  reasonable  extension  of  this  originally  criminal  process,  as 
obedience  jnust  always  have  been  within  the  power  of  the  party, 
and  disobedl^ce  implied  a  contempt  of  the  royal  authority. 

A  farther  and  most  important  step  was  made  by  1551,  c.  7, 
whereby,  if  a  person  remained  a  year  under  a  sentence  of  cursing, 
or  communicates  when  he  is  excommunicated,  his  moveables  are 
escheated,  *  providing  always,  that  they  at  whose  instance  they  are 

<  denounced  cursed  for  sums  of  money,  for  fulfilling  any  deed,  sail 
*  be  first  satisfied  and  paid  of  all  sums  or  other  things  that  they  may 

<  craue,  by  virtue  of  the  said  letters  of  cursing,  of  the  said  escheit 

<  goods.'  Thus,  horning  came  to  enforce  decrees  of  the  church 
courts^  not  ad  factum  pr<Bstandum  only,  but  for  payment  of  a  debt 
after  the  proper  ecclesiastical  compulsitor  had  been  despised  for  a 
certain  term ;  and  it  was  under  the  equitable  proviso,  that  the  for- 
feiture on  account  of  the  contempt  of  the  royal  authority  ahould 
be  qualified  with  the  burden  of  paying  the  debt,  which,  it  will  be 
found,  did  not  at  first,  nor  for  some  time,  follow  as  the  effect  of 
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Iiorniiigs  oo  decrees  of  the  civil  coarts*     This  was  one  of  those  im-  22  Not.  \S36i 
prorements  for  which  the  common  law  of  most  countries  was  in-    ^^^^-y^ 
debted  to  the  churchmen,  and  their  study  of  the  equitable  rules  of  i^y^dman. 

the  mil  and  canon  law8»      At  this  time*  as  is  well  known,  the       

ebarcb  courts  thronghoot  Europe  generally,  and  most  certainly  in  consulted' 
this  country,  had  acquired  a  jurisdiction  in  every  civil  case  which  Judges. 
eodd  be  brought  under  malaJideSf  or  made  a  case  of  conscience,  or 
where  the  coDtract  was  fortified  by  an  oath  ;  so  that  much  of  what 
was  purely  civil  process  was  disposed  of  in  these  courts,  for  which 
&is  effedoal  mode  of  enforcement  had  been  provided,  which  se- 
eored  payment  to  the  creditor  on  whose  diligence  the  outlawry  had 
pioeeeded.  It  thus  appears  how  important  and  valuable  an  addi* 
tion  was  here  made  to  our  law»  for  the  recovery  of  debts  and  fulfil 
ownt  of  pecaniary -obligations. 

By  1555,  e.  55,  churchmen  are  no  longer  to  be  liable  to  horning 
for  the  aids  g^nted  to  the  Crown  by  Parliament  It  appears  that 
it  had  been  customary  to  levy  these  by  this  form  of  diligence ;  by 
what  law,  or  when  introduced,  I  do  not  know. 

After  the  Reformation,  the  act  1572,  c.  53,  was  passed,  which 
required  the  Lords  of  Council  to  direct  letters  in  all  the  four  forms^ 
ehargiDg  the  excommunicate  persons,  remaining  so  for  forty  days^ 
to  satisfy  the  sentence  or  decreet  pronounced  against  them,  under 
the  pain  of  rebellion. 

It  is  generally  said,  {Karnes?  Law  TradSy  360,  Ross^  i.  273,) 
that  an  important  change  took  place  in  the  execution  following  on 
decrees,  by  an  Act  of  Sederunt  passed  by  the  Court  of  Session 
March  23.  1582,  '  the  King's  Majesty  sittand  in  judgement,'  on 
die  narrative,  that  execution  was  often  frustrated  by  simulate  and 
false  alienations  of  their  lands  and  gudes  by  defenders ;  and  there- 
fare  it  enacted,  *  that  letters,  as  weil  of  horning  as  poynding,  the 
f.ane  nocht  prejudicial  to  the  other,  sail  be  directed  at  the  will  and 
*  pleasure  of  the  partie  obtainer  of  the  decreet,  quhidder  the  same 

<  be  given  upon  liquidate  summes,  or  that  the  execution  thairof 

<  ntherwayes  consist  in  facto.'     This  Act  of  Sederunt  was  ratified 
two  years  afterwards  by  Parliament,  1584,  c.  139. 

If  the  charge  to  obey  tlie  decree  was  disobeyed,  even  if  the  de-* 
cree  was  to  make  payment  of  a  sum  which  the  party  had  no  means 
of  doing,  he  was  declared  a  rebel,  which  is  the  only  certification  in 
tiie  letters  of  homing,  and  he  was  liable  to  all  the  consequences  o£ 
that  tttoation. 

But  it  seems  pretty  clear  from  1579,  c.  75,  which  authorised  the 
r^;ister  of  homings,  and  required  their  registration  by  the  sherifis 
within  their  sherifiTdoms  within  fifteen  days  of  denunciation,  that 
hcrnings  were  executed  at  that  time  for  sums  of  money,  and  on 
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22  Not.  1836.  fail  ore  to  pay,  the  party  was  pot  to  the  horn,  and  his  escheat  fell ; 
and  it  was  by  this  act  first  provided,  that,  in  process  following  on  a 
decree  of  the  civil  court,  the  creditor  was  to  be  paid  his  debt  out 
of  the  goods  escheated,  with  the  officer's  expenses,  the  contempt  of 
the  royal  authority  having  been  previously  alone  regarded*  It  was 
not  till  1592,  c.  145,  that  this  obligation  to  satisfy  the  creditor  was 
imposed  upon  the  donator  of  the  escheat,  or  the  intromitter  with 
the  escheat  goods. 

By  a  series  of  statutes  from  1593,  c.  181,  to  1612,  c.  7,  the  Court 
of  Session  was  directed  to  issue  letters  of  horning  in  the  present 
form  upon  a  single  charge,  on  decrees  of  inferior  judges ;  and  by  aa 
Act  of  Sederunt,  23d  November  1613,  letters  of  horning  on  dieir 
own  decrees  were  also  to  be  given  on  a  single  charge. 

In  this  discussion  as  to  homing  in  civil  process,  I  have  been  led 
away  somewhat  from  the  proper  object  of  inquiry, — the  effect  of 
declaring  one  an  outlaw,  and  putting  him  to  the  horn.  When  it 
is  recollected,  that  in  criminal  causes  the  nature  of  the  crime  makes 
no  difference  on  the  outlawry,  and  the  offender-being  fugitive,  is  not 
held,  as  in  England,  an  acknowledgment  of  guilt ;  but  the  Court 
more  properly  considers  only  the  disobedience  of  the  citation  and 
contempt  of  the  royal  authority,  and  that  the  consequence  is  the 
same,  whether  he  is  cited  for  murder,  or  for  the  most  petty  delin- 
quency, the  offence  in  all  being  the  same ;  we  would  naturally  eZ'» 
pect,  that  when  the  same  form  came  to  be  applied  to  disobedience 
of  a  charge  upon  letters-*executorial  in  the  King's  name,  that  the 
contempt  being  the  same,  the  consequences  should  be  the  same  also. 
The  warrant  contains  the  same  certification  in  civil  as  well  as  cri- 
minal process.  In  the  latter,  as  in  criminal  letters,  it  ordains  the 
messenger,  *  that,  incontinent  thereafter,  ye  denounce  him  our  rebel, 

<  and  put  him  to  the  horn,  escheat  and  inbring  all  his  moveable 
^  goods  and  gear  to  our  use,  for  his  contempt  ▲nd  disobedience:' 
and  the  letters  of  homing  on  a  charge  to  pay  or  perform  grant 
warrant  to  charge  *  under  pain  of  rebellion  and  putting  of  them  to 
'  the  horn,  wherein,  if  they  failzie,  that,  incontinent  thereafter,  ye 
*  denounce  them  our  rebels  and  put  them  to  the  hom,  and  eseheat 
'  and  inbring  all  their  moveable  goods  and  gear  to  our  use,  for 

<  THEIR  coNTEMFTiOK.'  It  cunuot  make  the  slightest  differencci 
that,  in  the  above  instances,  the  party  charged  is  at  once  declared 
a  rebel  on  disobedience,  by  the  messenger,  on  the  warrant  and 
authority  of  the  letters ;  and  that,  as  in  the  case  of  a  trial  by  ia^ 
dictment,  this  sentence  is  more  solemnly  pronounced  by  the  court 
before  which  he  was  summoned  to  appear.  In  both  the  authority  is 
the  same :  it  is  the  royal  authority,  directed  in  the  one  case  to  mefr« 
sengers,  as  sherifb  in  that  part,  autliorisbg  them  to  disohaige 
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{muck  af  judidal  daty  in  a  certain  event ;  and,  in  the  other,  it  is  £8  Nov,  18M 
the  exeroBe  of  the  same  authority  inherent  in  the  court,  and  con-    ^'■■''V^ 
tared  at  its  institation,  and  for  which,  accordingly,  there  neither  Hy^im* 
ii^  nor  18  required  to  be,  in  the  libel  any  special  warrant.  -^ — 

Aeeordio^y,  when  Sir  George  Mackenzie  observes,  in  treating  comiUted 
if  the  effects  of  outlawry  for  a  crime,  that  a  person  at  the  horn  is  Judges. 
and  IMS  habere  penonam  stcmdi  in  judido^  he  distinctly  adds,  ^  nor 

*  pats  our  law  any  distinction  between  civil  and  criminal  cases ;' 
CriwL  p.  iL  t.  19,  §  5 ;  and  he,  in  effect,  lays  down  the  same  law 
IB  aaodier  of  bis  works,  in  his  Observations  on  12th  ParL  Jas.  VI, 
c;  147,  p.  278,  anent  the  Escheat  of  Rebels :  <  Though  the  act  of 
^  Fvlianient  specifies  only  crimes,  yet  I  conceive  that  all  rebellion 

*  is  comprehended  under  the  word  Crimea  ;  for  in  all  cases,  even  for 

<  dvil  rebellion,  not  only  may  the  thesaurer  seal  till  caution  be 

<  fennd,  but  even  the  Lords  of  Session  will,  upon  a  bill,  allow  the 
'  sealii^  of  the  rebel's  goods  at  the  donator's  instance,  till  caution 
'  be  feand ;'  and  it  will  be  observed,  that  when  Spotttswood,  Stair, 
JBankton  and  Erskine  discuss  the  effects  of  horning  on  the  status 
or  property  of  the  party,  it  is  in  their  Institutes  of  our  civil  lawy 
and  when  they  arise  out  of  civil  cases ;  and  they  never  hint  at  any 
£ferent  effects  from  what  would  occur  in  a  criminal  case,  from 
whidh  tiuB  form  of  process  was  unquestionably  adopted.  In  the 
fsUowing  case  the  two  are  expressly  assimilated,  and  this  doctrine 
is  assented  to  by  the  judgment  of  the  Court.    *  Though  sentences 

of  forfeitore,  upon  probation  of  the  crime,  are  drawn  back  to  the 
date  of  committing  thereof  yet  the  declaring  a  person  fugitive 
infers  only  contempt  in  not  compearing,  conform  to  the  will  of  the 
letters,  upon  which  nothing  falls  but  the  single  escheat  and  the  life- 
rent, if  the  rebel  continue  year  and  day  unreleased,  as  in  the  case 
of  deniinciation  upon  horning;*  Holbum,  Feb.  168  ,  M.  4774. 
Slur  iv.  47.  9,  mentions,  as  the  cnly  exception  from  the  usual 
effects  of  hornings,  <  homings  directed  against  witnesses,  or  havers 
'  of  writs,  to  be  produced  adprobandum  :*  disobedience  there  is  not 
to  infer  rebellion ;  and  the  homing  is  to  be  followed  out  by  caption* 
When  outlawry  was  in  England  adopted  in  civil  process  to  en- 
fivce  appearance  in  court,  or  to  compel  obedience  to  the  (nrders  of 
courts  it  has  been  already  noticed  that  this  was  subsequent  to  the 
time  of  Edward  III.  when  some  of  the  harsher  features,  incident 
originally  to  the  situation  of  an  outlaw  upon  a  criminal  proceedings 
had  been  softened,  and  it  never  was  made  use  of  as  a  means  of  en* 
ftretog a  jodgmeDt  With  us,  however,  it  wasdifferent :  no  change 
had  tidLcn  place  npon  the  effects  of  outiawry,  when  it  was  adopted 
as  a  means  to  enforce  payment  or  performance ;  hence  the  diffe- 
itaoe  as  to  its  effects  in  the  two  countries*    No  doubt  there  was 
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iti  KoT.  183S.  ftometbing  veiry  harsb,  that  the  s&nie  effects  should  follow  on  being 
liigitiye  on  account  of  a  criminal  offence  inferior  only  to  treason, 
and  disobedience  of  a  charge  to  pay,  not '  out  of  contempt  of  the 

*  King's  authority  and  ^ommand^  but  because  they  are  either  not 
<.  able  to  perform,  or  supinely  negligent,  and  ignorant  of  the  de- 

<  nunciation  and  registration ;'  Stair^  ir.  47.  9 ;  and  this  hardship 
became  the  more  glaring,  according  as  this  mode  of  enforcing  im- 
plement come  to  be  extended  and  applied  to  other  cases  than  those 
in  which  it  was  originally  adopted. 

'  Accordingly,  it  appears,  that  in  the  Parliament  1567,  among 
the  other  matters  referred  to  the  Lords  of  the  Articles,  one  was  to 
consider,  *  that  horning  is  made  ane  comone  paine,  without  respect 

*  of  causes ;'  Thamsan^s  AcU^'  iii.  44*  But  by  the  marking  on  the 
margin  of  the  record,  nothing  seems  to  have  been  done.  It  appearl 
that  the  suggestion  had  been  to  distinguish  between  *  them  that 

*  wilfully  passes  to  the  home  and  lyes  thereat,   and  them  that 

*  passes  to  the  home  for  liquidat  sumes,  and  them  that  passes  at 

<  the  home  and  enters  in  the  girth;'  1567,  c  25,  Thomson's  AdSj 
iii.  80. 

By  1579,  c.  18,  which  first  appointed  denounced  hornings  to  be 
registered,  each  sheriff  is  to  make  out  a  catalogue  of  such  rebels, 
and  affix  it  on  the  market  cross  and  tolbooth,  before  each  of  the 
three  head  courts ;  and  he  is  to  send  a  copy  of  this  catalogue,  *  with 

<  a  brief  note  of  the  causes  for  whilk  they  are  denuncit,  to  the  trea- 
^  surer.'  But  this  does  not  imply  that  any  distinction  was  made 
between  the  effects  of  rebellion  in  a  criminal  or  civil  case,  for  its 
object  is  declared,  that  the  party  complainer  may  be  paid  *  of  his 

*  just  debt,  with  the  officiar's  expenses,  of  the  readiest  and  first  end 

<  of  the  escheat.' 
The  same  matter  was  again  brought  before  the  Parliament  which 

met  in  1581,  for  the  act  9.  of  that  year;  referring  to  the  former  com- 
mission to  the  Lords  of  the  Articles,  again  remits  this  matter  in 
the  very  same  terms,  and  in  the  same  three  heads  as  before ;  Thorn' 
soris  ActSf  iii.  214. 

These  remits,  as  well  as  some  other  considerations,  make  me 
hesitate  in  adopting  the  usual  opinion  as  to  the  object  and  effect  of 
the  Act  of  Sederunt  1582,  already  adverted  to,  that  it  first  autho- 
rised the  use  of  letters  of  four  forms  to  enforce  decrees  for  debt; 
and  I  am  rather  inclined  to  hold,  that  the  alteration  introduced  was 
the  very  important  one,  that  execution  was  to  be  competent  both 
against  the  person  and  the  goods ;  the  one  without  prejudice  to 
the  other.  When  a  debtor  was  denounced  rebel  and  put  to  the 
horn,  and  he  entered  his  person  in  ward,  conform  to  the  said  lettersy 
no  diligence  could  be  done  against  his  goods  or  lands ;  and  it  was 
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only  decided  in  1558»  that  warrant  will  be  given  to  poind  the  22  Mot.  1836> 
moveables,  and  apprise  the  heritage,  provided  the  debtor  in  sach  a    Wy^^^ 
ease  be  first  put  to  liberty;  Pen.  Nov.  1668,  Galbraith  v.  Eding-  HjS'mM. 
lien;  Balf,  39:2,  c.  28.     But,  be  this  as  it  may.  -^ — 

It  appears  that  nothing  had  followed  upon  the  proceedings  al-  coMuited^ 
ready  noticed  in  1681.  Nay,  the  act  1692,  c  146)  for  the  punish-  Judges, 
ment  of  receipters  of  traytors  and  rebels,  distincftly  places  intercom* 
muners  with  the  one  or  the  other  class  on  the  same  footing,  and 
-their  punishment  is  to  suffer  ^  the  same  paine  for  quhilk  they  are 
<  forfaulted  or  put  to  the  home :'  And  further,  the  act  1698  shews 
that  no  distinction  was  yet  made  as  to  any  class  of  rebels,  and  that 
'  the  haill  homers  within  the  kingdom '  were  treated  in  the  same 
manner.  The  sheriffs  were  not  even  now  to  send  a  note  of  the 
causes  for  which  they  were  denounced,  but  the  same  consequences 
followed  on  their  rebellion  in  whatever  cause ;  Thomnnis  Ads,  iv» 
174. 

Accordingly,  we  find  it  equally  a  point  of  dittay  to  reset  and  sup- 
ply a  rebel  at  the  horn  for  a  civil  cause  as  for  a  criminal  act.  Thui^ 
on  the  12th  March  1606,  Pitcaim^  ii.  642,  Ringan  Armstrong  and 
Will  Armstrong  are  tried,  among  other  causes,  for  this  offence,  and 
4he  act  referred  to  is  plainly  the  act  1640,  c.  97,  because  the  penal* 
tj  is  stated  in  the  indictment  to  be  death  and  the  confiscation  of 
moveables ;  and  the  persons  said  to  have  been  resetted  were  rebels, 
and  at  the  horn,  for  not  making  redress  and  payment  in  terms  of  a 
decree  given  by  the  Warden  of  the  West  Marches  in. a  courtof 
jedress  at  Dumfries,  29th  December  1687. 

The  act  1612,  c.  3,  unquestionably  made  the  first  distinction  in 
oar  law  between  those  at  the  horn  for  contempt  in  a  civil,  and 
those  in  a  criminal  process ;  and  when  by  this  law  it  was  enacted, 
that  it  should  be  no  defence  to  the  accused  that  the  person  slain  by 
kim,  or  mutilated,  was  at  the  born  for  a  civil  cause,  and  when  this 
distinction  was  thus  made  between  this  situation  and  the  homicide 
of  one  at  the  horn  for  disobeying  a  citation  to  underlie  the  law  for 
a  crime,  we  may  surely  lay  it  down,  independently  of  the  evidence 
from  the  proceedings  in  Parliament  above  referred  to,  that  hitherto 
at  least  there  was  no  difference  as  to  any  of  the  consequences  be- 
tween the  two. 

But  to  consider  more  particularly  the  consequences  of  outlawry, 
li/.  As  it  affects  the  status ;  and,  2t/,  The  property  of  the  party 
outlawed. 

I.  As  to  the  status  of  the  party  denounced  as  a  rebel  or  outlaw,  he 
'  hath  noi  personam  standi  injudicio  either  as  pursuer  or  defender;! 
JStotr,  iii,  3.  16;  or,  as  Erskine  says,  *  he  is  not  personable;  or,  in 
f  other  words,  he  cannot  appear  judicially  in  any  oth^r  court,  either 
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9»  Not.  18S6.  <  tiB  porsuer  or  defender/  Ersk.  ii.  5.  60.     Thfa  natarally  resolti 
from  disobedience  to  the  royal  aathority ;  for  he  cannot  be  entided 

Hyndmim.      ^  claim  the  assistance  of  the  courts  of  that  sovereign  whose  man- 
^-^         date  he  contemptuoosly  despises,  either  in  prosecution  of  hisrigfatSi 

Comulted^      or  in  defence  against  wrong.     Nay,  even  his  person  is  not  under 

Judges.  the  protection  of  the  laws,  so  that  they  cannot  be  resorted  to,  to 

punish  even  his  murderer,  for  they  take  cognisance  only  of  offences 
of  those  who  are  subject  to  them.  Although  it  is  said  that  the  re- 
hA  is  civiliter  mortuos,  that  amittit  legem  terrse ;  Stat.  1598,  Thorn- 
son^  iv»  174;  yet,  when  these  expressions  are  defined,  they  import 
nothing  more  tbmt  this,  that  he  is  repelled  <  ab  agendo  et  defendo/ 
It  is  never  said  he  eaa  d*  no  act  or  deed  which  will  bind  himself  or 
his  heirs. 

A  rebel,  then,  while  unrelaxed,  momot  pursue,  Balf.  296,  c.  12, 
July  7. 1582 ;  or  defend  in  any  cause ;  Ba^  aM»  c.  2,  Feb.  11. 1563; 
Crombie  v.  Duguid,  Dec.  1749,  p.  10,162 ;  inwwMwA^that  the  wife 
of  a  rebel  who  is  conjunct  fiar  in  Uie  lands  cannot  defend  fist  her  own 
interest,  because  she  cannot  be  authorised  by  her  husband,  ^qokilk 

*  he  cannot  do  by  ressoun  of  the  horning.'  Hence  it  was  necessary 
for  Lady  Morhame,  the  wife  of  Mr  Archibald  Douglas,  who  was 
accused  of  accession  to  Darnle)r's  murder,  to  obtain  a  special  autho- 
rity to  pursue  all  actions  by  herself  or  others  in  her  own  name  on- 
ly, regwrding  her  own  property ;  1581,  c.  78,  ITunnsan's  Acts.  That 
a  person  accused  of  a  crime,  fugitated  and  put  to  the  horn,  is  repell- 
ed ab  agendo,  not  on  account  of  the  crime,  but  of  the  rebellion, 
the  contempt  of  the  royal  authority  in  disobeying  the  summons^ 
will  still  ferther  appear  from  this,  that  ^  ane  beand  criminallie  ao- 
^  cusit  and  convict  for  theft  may  nevertheles  call  and  persew  for 

<  spuiiie  of  guids  and  geir  pertaining  to  him ;  19th  May  1574,  John 

<  Cristisone,'  Balf.  290,  c.  2. 

In  order  to  enable  a  person  at  the  horn  either  to  pursue  or  de- 
fend himself,  it  was  necessary  to  obtain  Letters  of  Relaxation,  and 
this  either  in  a  criminal  or  civil  process,  and  whether  he  has  been 
put  to  the  horn  for  a  civil  or  criminal  cause ;  so  true  is  it,  ^  that  oar 

*  law  puts  not  any  distinction  on  this  matter  between  civil  and  cri- 

<  minal  cases.' 

Thus,  in  the  case  of  Patrick  Dunbar,  22d  June  1599,  the  Justice 
found  no  process  at  the  instance  of  the  private  pursuer,  he  being 
at  the  horn  for  slaughter ;  jETume,  ii.  270.  On  6th  ^November  1607, 
John  Forbes  is  placed  at  the  bar  for  slaughter.  He  had  been 
at  the  horn  for  not  appearing  to  underlie  the.  law  for  this  crime, 
and  a  commission  had  been  granted  to  apprehend  him.  The  advo^ 
cate  produces  the  dittay  with  the  letters  of  homing.  The  pan- 
nel  produces  a  letter  of  relaxation,  and  claims  the  right  of  being 
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tried  tt  iibe  Kiag^f  free  subject,  in  respect  of  the  relaxation ;  Pit"  82  Kmr.  lBa%, 
caira,iL5a9L  >^*y-^*' 

iUiUakl  £«d  qS  Angpa  having  raised  a  reduction  of  his  forfei-  HyXiL 
te^fKeQtteen^s  Adrocale aBeyeJ daafcha caakl afti stond in  judg*       -^ — 
matt  to  parme,  because  he  was  pot  to  the  horn,  till  he  sliewidM:*  caMkcd 
itioD ;  March  15.  1542,  Thoms<nis  Acts,  ii.  424.     His  prolocutor  Jw%bii. 
aeoonKogly  prodoces  a  relaxation. 

When  the  process  of  forfeiture  was  instituted  in  Parliament,  and 
&e  aeeosed  fidled  to  appear,  in  order  to  prevent  any  attempt  after-^ 
mdi  to  rescind  the  sentence  to  be  pronounced  in  absence,  on  the 
groond  that,  being  at  the  horn,  the  party  was  not  safe  to  appear,  it 
WIS  customary  for  the  King^s  Advocate  to  produce  a  relaxation,  al- 
tboogh,  of  ooorse,  not  applied  for  by  the  accused  himself. 

Thus,  in  the  proceedings  against  the  Archbishop  of  St  Andrews, 
ind  various  other  friends  of  Queen  Mary :  ^  And  sicklyke  the  said 

*  advocat  prodadt  letters  gevin  under  our  Sovrane  Lordis  signet 

*  dewlie  execut,  relaxand  all  the  foirsaidis  personis  above  writtin  fra 

*  the  process  of  homing  led  oponn  thame,  and  every  ane  of  thame, 

*  far  quhatsnmever  causs  bygane,  sua  that  thai  might,  without  ony 
*feir,  compeir  and  defend  in  the  said  causs;'  Aug.  18.  1568, 
Tkomwufs  Act$j  iii.  47. 

A  shnilar  procedore  takes  place  in  the  summons  of  treason  against 
Jshn,  Comniendator  of  Aberbrothock,  and  other  HamUtons;  Oct  21. 
1579,  Thomsoies  AOsj  iii.  125. 

The  relaxations  produced,  it  will  be  observed,  are  from  the  pro- 
MSB  of  homing  for  whatsoever  cause  or  occasion^  for  it  was  as  ne- 
cessary to  obtain  a  relaxation  from  a  horning  on  a  civil  process  as 
in  a  crinunal  parsnit,  the  efifects  being  the  same  in  both.  Stair  says, 
The  Lords  do  likewise  relax  parties  who  are  incarcerated  and  not 
able  to  find  caution,  to  give  them  personam  standi  in  judicio,  to 
the  effect  that  their  cause  may  be  discussed  while  they  are  in  pri* 
son  f  iv.  47.  11.  It  is  in  this  chapter,  entitled,  *  Letters  Execu* 
tonal  of  Decreets,'  he  is  treating  of  the  <  effects  of  horning,  where- 
by decreets  and  others  above  mentioned  (that  is,  decrees  of  re- 
gistration) attain  their  end ;'  iv.  47.  9. 

flenoe  Balfour  says,  page  393,  c.  30,  <  Letters  of  horning  beand 

execnte  against  ony  persoun,  and  he  denuncet  rebel,  and  put  to 

tiie  horn  for  not  fulfilling  of  ane  decrete  given  aganis  him,  the 

sainin  aonld  be  suspendit  to  ane  certain  day,  and  the  persoun  put 

to  the  horn  relaxt  thairfra,  he  findand  cautioun  to  obey  and  fulfil 

Ae  said  decrete  in  all  pnnctis ;'  6th  Feb.  1534» 

And  aoeordingly  the  style  is  given  in  these  words  at  the  end  of 

ktteit  of  suspension :  *  And  if  the  said  complainer  be  already  denun- 

'  eed  rebel,  and  pat  to  onr  hora  for  the  cause  foresaid^  that  ye  mes- 
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sengers-at-anns  pass  to  the  mercat- cross  of  ,  and  there,  in 

our  name  and  authority,  relax  him  therefrae,  receive  him  to  our 
peace  again,  and  deliver  to  him,  or  any  other  in  his  name,  the 
wand  thereof,  and  that  ye  cause  registrat  the  said  suspension  and 
relaxation  within  fifteen  days  next  after  he  bees  relaxed,  conform 
to  the  act  of  Parliament ;'  Dallas^  446. 

In  order  to  entitle  a  party  to  raise  an  action  for  annulling  a  horn- 
ng,  <  he  must  suspend  and  relax  himself;  but  the  Locds  resolved, 
if  the  cause  of  horning  was  so  great  as  the  pursuer  was  not  able 
to  find  caution,  that  they  would  grant  suspension  and  relaxation 
super  juratoria  cautione;*  Thomsons.  Ramtey,  Nov.  11.  1609, 
Mor.  10,151.  So  firmly  was  this  fixed,  that  in  a  declarator  of  the 
Laird  of  Foulis'  liferent-escheat,  the  gift  being  granted  on  divers 
hornings,  and  some  were  used  to  support  the  declarator,  and  an- 
other produced  to  debar  the  defender  a  defendendo^  <  The  Lords 

<  found  that  he  ought  to  be  relaxed  or  ever  he  could  be  heard  to 

<  propone  improbation,  seeing  homing,  albeit  it  was  contained  in 

<  the  gift,  yet  it  was  not  used  by  the  pursuer  to  recover  declarator 

<  thereon,  but  only  to  debar  him;'  14th  June  1626,  Mar.  10,155. 

It  may  be  worth  while  to  notice,  that  it  was  the  same  in  the  case 
of  a  person  excommunicated.     By  the  canon  law  it  is  laid  down, 

<  Reus  in  qualibet  parte  litis  excommunicationem  contra  actorem 

<  objiciens  auditur ;'  Decret  Greg.  ii.  25.  12.  With  regard  to  de* 
fenders,  however,  the  rule  is  thus  given,  ii.  25.  7  :  *  Quia  posta- 
'  lasti  a  nobis,  utrum  excommunicatus  in  jndicio  stare  possit;  Re- 

<  spondemus  quod  conveniri  potest ;  et  debet  per  alium  respondere 
'  in  judicio :  Ne  videatur  de  sua  malida  commodum  reportare.' 
But  when  we  adopted  from  the  Roman  law  the  form  of  a  decree  in 
absence,  this  distinction  was  unnecessary ;  and  accordingly  with  as, 
while  an  excommunicated  person  may  not  pursue,  f  and  na  person 

<  is  holden  of  the  law  to  mak  answer  to  him,  bot  gif  he  pleises  to 

<  do  other  ways,'  Balf.  289,  c  1,  Stat  1443,  c.  7,  <  neither  can  -a 
^  person  cursit  and  excommunicate  defend  in  any  action  or  cause ;' 
Balf.  294,  c.  1. 

On  this  ground  an  objection  is  taken  against  a  summons  at  the 
instance  of  Ellen,  Lady  Grahame,  that  she  was  then  under  the  sen- 
tence of  cursing :  The  Lords  Auditors  ^  finds  the  exception  of  avale, 
*  and  therefore  decernis  the  summons  of  the  said  Elene  to  be  of 

<  nane  effect,  force,  nor  strenth  at  this  tyme ;'  May  IS.  and  Oct.  12. 
1474.     Acta  Audit.  34-36. 

If  a  person  cursit  and  excommunicated  has  an  objection  to  the 
caption  which  issued  on  this  sentence,  he  may  suspend  with oatT  re- 
laxation, as  he  is  not  yet  declared  a  rebel,  and  he  is  necessarily  de* 
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fending  UamU  against  being  so  declared;  25th  Jan.  1541,  Balf  22  Not.  183^ 
290,  c.  1.  ^*V^^ 

In  England  <  an  excommunicated  person  cannot  sue  any  action,  ^y^^^Q^ 
<  real  or  personal,  but  he  may  be  convened  and  must  defend ;'  Cokey      --— 
L  133 ;  because  there  no  decree  is  given  in  absence ;  and  therefore  C(JIlsuiied*^ 
his  definquency  against  the  church  would  operate  as  a  defence  and  Judges. 
supersedere  of  all  civil  process,  if  the  same  rule  were  observed  as 
with  U8. 

Bat»  besides  an  outlaw  not  being  entitled  to  come  into  the  King's 
Court  to  claim  the  authority  of  the  laws  to  enforce  his  rights  or 
defend  against  wrongs,  the  same  consequence  with  us  followed  as 
we  hare  seen  attended  the  situation  of  an  outlaw  in  England,  ut 
gerAai  caput  lupinum  ;  and  his  death  or  mutilation  was  no  point  of 
dittay  c<^nisable  by  our  courts ;  and  it  is  undoubtedly  true,  that 
here,  too,  no  difference  was  made,  whether  he  was  fugitive  and  de- 
clared  a  rebel  for  an  atrocious  crime,  or  was  at  the  horn  for  not 
making  payment  or  performance  of  a  decree  in  a  civil  action.  How 
this  barbarous  state  of  matters  arose  has  been  already  noticed. 
While  all  the  consequences  of  outlawry  in  felonies  remained  in  full 
force,  the  same  procedure  was  in  Scotland  adopted  in  civil  process, 
and  no  restriction  or  limitation  was  introduced ;  whereas  in  Eng* 
kind  it  was  not  till  after  the  Judges  modified  the  consequences  of 
outlawry  in  felony  that  the  form  was  applied  to  civil  process,  so 
that  the  singular  and  barbarous  effects  upon  the  personal  safety  of  a 
party  outlawed  never  took  place  there  in  civil  process.  That  it 
did  so  in  Scotland,  is  too  truly  shewn  by  unquestionable  public  do* 
cuments. 

At  the  debate,  a  remarkable  case  was  referred  to  from  the  records 
of  onr  criminal  court,  where  it  was  pleaded  and  recognised  that  the 
shinghter  of  a  rebel  at  the  horn  was  not  a  point  of  dittay.  In  a 
feud  between  the  Maxwells  and  the  Crichtons,  which  long  disturbed 
the  county  of  Dumfries,  Douglas  of  Drumlanrig,  who  followed  the 
banner  of  Lord  Maxwell,  killed  Crichton  of  Kirkpatrick.  Douglas 
was  brought  to  trial  by  Crichton's  heir  for  murder,  and  pleaded 
in  defence  that  Crichton  was  a  rebel,  and  at  the  horn  at  the  time 
of  hi:!  death,  and  therefore  that  he  was  not  liable  to  punishment  for 
the  death  of  one  who  was  out  of  protection  of  the  law.  This  de- 
fence was  sustained,  24th  September  1512  ;  PitcairrCs  Trials^  i.  79. 

In  consequence  of  this  trial,  a  Convention  of  the  Estates,  or  per- 
haps only  the  Secret  Council,  was  induced  to  consider  the  state  of 
the  law  as  to  this  matter,  and  passed  an  act,  which  is  entered  in  the 
Books  of  Adjournal,  to  define  this  privilege,  so  that  it  was  only  to 
apply  to  the  slaughter  of  a  rebel  at  the  time  of  apprehending  him ; 
sod  if  he  be  apprehended  and  kept  safe  twenty-four  hours  af*' 
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83  Not.  1M6l  ter  his  apprehension,  ^  it  shall  not  be  lawful  to  the  keeper,  ap- 

<  prehender,  or  any  other  person,  to  slay  him,  bat  such  shall  be 

<  reputed  manslayers ;'  Pitcairn^  i.  80.  This  restriction  of  the 
power  of  putting  a  rebel  to  death,  when  he  was  safely  secured  in 
custody,  proved  by  his  remaining  there  for  twenty-four  hours, 
shews  what  previously  was  the  law  as  to  killing  a  rebel,  and  which, 
even  after  the  passing  of  this  act,  was  left  broad  enough  to  protect 
auch  a  case  as  that  which  was  brought  against  Douglas  of  Drum* 
kinrig. 

This  act,  I  have  no  doubt,  had  regard  only  to  rebels  under  cri* 
aiinal  proceedings. 

But  the  above  is  not  the  only  case  where  such  a  defence  was 
sustained,     Mackenzie  mentions  a  case  where  it  was  found,  <  that 

*  the  killing  of  such  as  are  at  the  horn  for  slauchter  or  other  crime 

<  is  not  criminal;  Jan,  1600,  Guthrie  against  Jardine;'  fVorkSf 
ii.  104 ;  and  he  further  holds,  that  to  kill  a  person  at  the  horn  oat 
of  private  revenge  would  infer  no  punishment,  according  to  the  re- 
ceived maxim,  Bannito  occiso  per  inimicuro,  occidens  non  reputatur 
homicida;  JVarkSf  ii.  105, 

The  same  law  is  pleaded  in  another  case,  which  was  also  tried 
in  1600 ;  *  Robert  Auchmowtie  for  the  slauchter  of  James  Vauchope 

*  in  singular  combat,  on  19th  April  last'  The  defence  was,  that 
James  was  the  King's  rebel,  ^  put  to  the  home  for  non-compeiranoe 

*  to  answer  to  his  Majestie,  and  the  Counsall,  for  the  tressonabel 

<  reset  of  a  rebel,'  the  letters  of  horning  being  executed  22ci  Feb- 
ruary 1596, 

The  answer  is,  that  the  homing  is  and  was  null  from  the  begin** 
Bing,  and  was  so  declared  by  the  Lords  of  Council  and  Session  in 
May  last. 

Although  the  decree  setting  aside  the  horning  is  subsequent  to 
the  duel,  and  at  the  instance  of  James's  heir,  to  the  effect  that  he 
might  be  retoured  to  his  father,  (which  was  then  necessary,  or  a 
licence  from  the  King  to  answer  to  the  head  of  the  brieve  that  the 
deceased  died  at  the  peace  of  the  King,)  it  is  probable  that  the 
father  and  brother  of  the  deceased,  who,  with  the  King's  advocate, 
are  prosecutors,  saw  that  it  was  necessary  first  to  obviate  the   de- 
fence that  would  be  set  up  on  the  circumstance  of  his  being  at  the 
horn.    The  argument  turns  on  whether  the  Court  of  Session  had 
power  to  set  aside  a  charge  given  on  a  decree  of  the  Secret  Coun- 
cil, and  what  is  the  effect  of  a  horning  even  though  reducible,  vefaile 
it  stands  unreduced.    Many  quotations  are  made  from  the  Civilians 
in  the  pleadings  of  the  parties  to  prove  this  position  :  Quod  ftonm- 
tunif  cujus  bannum  injustum  out  nvllum  etty  impune  licet  occidere  ;  and 
among  others,  this  from  Bartolus :  Si  inierfidens  nuUitatem  sczebist, 
turn  punitur  ;  secus,  $i  hoc  ignorahat  et  quod  ignorans^  non  puniaiur  : 
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and  from  Joannes  Andree,  Si  quis  hamiitm  ftumi  propter  pecuniam  82  No?.  1839.^ 
man  MobUam^  et  pastea  solveritj  banno  tamen  non  caneeUatOf  occisusjue"     ^^^V^^ 

-. ^ -  t •  •  !••  Macrae  V. 

rU  fum  tmeiwr  pena  namtaan.  HyiHinum. 

The  deceased  was  held  never  to  have  been  at  the  horn,  as  the     •^-7- 
execution  by  the  messenger  wanted  a  statutory  solemnity,  and  tbe  c^*^^!^ 
defence  was  therefore  repelled,  and  the  pannel  put  to  the  know-  Judges. 
ledge  of  an  assize,  convicted  and  executed. 

In  the  pleadings  in  this  case,  the  Justice  is  referred  to  a  case  as 
well  known  to  him,  where  tbe  Laird  of  Arkinglass  being  accused  of 
tbe  slaughter  of  the  Laird  of  Caddell,  alleged  na  process,  because 
the  defunct  was  slain  at  the  ^lorn,  and  produced  letters  of  horning 
at  the  instance  of  Mr  James  Harvie,  advocate.  This  must  have 
been  &r  a  civil  cause.  The  answer  was, — the  horning  bad  been 
rednoed  as  being  noil  from  the  beginning,  so  that  the  decree  draws 
hack  to  the  time  of  the  denunciation;  and  although  this  process  of 
feduetion  had  been  raised  at  the  instance  of  the  relict  and  bairns 
of  the  deceased,  and  after  they  had  summoned  Arkinglass  to 
underlie  the  law  for  the  slaughter,  and  obviously  with  a  view  to  get 
the  better  of  this  defence  as  to  Caddell  being  at  the  horn,  the  Jus- 
tice, in  respect  of  the  answer,  repelled  tbe  defence  proponed  by 
the  pannel  on  the  horning,  declared  the  same  null,  and  Caund  larder 
process  in  the  said  matter;  Pitcavnuy  ii.  113. 

The  trial  of  Johnne  Qimpbell  of  Arkinglass  commenced  17th 
September  1596;  PUeaimy  u  391.  See  another  notice  of  this  case, 
p.  863. 

A  remarkable  proof  of  the  subsistence  of  this  state  of  the  law 
among  us  occurs  in  certain  proceedings  in  Parliament  in  the  year 
1567,  which  throw  considerable  light  on  this  point.  In  conse- 
quence of  the  battle  of  Corrichie  in  1562,  where  the  Earl  of 
Huntly  was  defeated  and  lost  his  life,  many  of  his  followers  were 
forfeited  by  Parliament  When  Qaeen  Mary  afterwards  wished 
the  support  of  tliat  powerful  family,  many  of  these  forfeitures  were 
reduced  and  set  aside  by  Parliament  In  the  reduction  at  the  iu'- 
stanoe  of  two  of  these  Gordons,  among  the  reasons  given  for  set- 
ting aside  the  decree  of  Parliament,  which  had 'been  in  absence, 
was  this  one,  *  Becaus  befoir  the  day  of  compeirance  and  the  tyme 
'  of  the  leding  and  deduceing  of  the  foirsaid  decrete  and  sentence 

*  of  fbir&ltonr,  lang  of  befoir  and  allsua  ane  gret  space  thairafter, 

*  die  saidis  persmies  wer  dewlie  and  orderlie  denunceit  rebellis  and 

*  foi  to  the  home,'  for  not  obtempering  the  charge  to  compear  and 
answer  anper  inquirendis,  <  Qahairby  the  said  persons  then  wer 
*aUuterlie  nnhable,  and  bad  na  personages  to  stand  in  jogement 
'  £n  defence  of  their  just  causs,  thai  being  innocent  of  the  crymes 
^Jaid  to  thair  chairge,  and  thairfior  Jurstnot  nor  myght  not  com- 
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82  Not.  1836.  ^  peir  to  tbat  effect  for  dainger  and  feir  of  thair  ly ves,  be  ressoun 

*  that  thai  being  for  the  tyme  standand  at  the  home,  and  sua  it  was 
^  laucbful  to  ony  of  the  lieges  of  this  realme^  thair  inymeis  and  od- 
'  freindis,  to  haif  slaine  thame,  without  ony  cryme  or  remeid  of  law 

*  to  haif  follow! t  thairupon  ;'  April  19.  1597,  Thomson* s  Acts^  iu 
587. 

In  this  instance  the  pursuers  were  at  the  horn  for  disobeying  a 
charge  in  a  criminal  process ;  but  it  is  a  remarkable  circumstance, 
that  in  the  same  Parliament  there  is  a  reduction  of  the  forfeiture 
of  John  Earl  of  Sutherland,  which  had  been  pronounced  by  Par- 
liament also  in  absence ;  and  one  of  the  grounds  of  reduction  is, 
that  the  Earl  was  at  the  horn,  using  the  very  same  words  as  ex* 
pressive  of  the  consequences,  to  the  safety  of  his  life,  and  the  im- 
punity of  any  of  the  lieges  who  might  slay  him.  But  the  homing 
was  at  the  instance  of  the  comptroller  against  the  Earl,  <  for  non- 

<  payment  of  the  thridis  of  the  bischoprick  of  Caithness,  and  as  tak- 
^  kisman  or  fermorare  thairof,'  {Thomson*s  Acts,  581,)  so  that  he 
was  at  the  horn  for  a  civil  cause;  and  yet  the  same  effects  are  said 
to  attend  a  horning  on  such  a  debt,  as  for  disobeying  a  charge  to 
underlie  the  law,  that  it  was  lawful  for  any  one,  even  his  private 
€nemy,  to  have  put  him  to  death,  without  liability  to  punishment 

These  forfeitures,  it  is  true,  are  reduced  in  absence  of  any  per- 
son on  the  part  of  the  Crown :  the  parties  had  made  their  peace 
with  the  Queen,  and  the  reduction  was  a  mere  matter  of  form ;  bat 
it  cannot  be  supposed,  that,  in  a  proceeding  before  Parliament,  any 
statement  should  be  made  as  to  what  was  law  which  was  not  true. 
Indeed,  in  such  a  case  there  was  less  occasion  to  allege  what  was 
not  admitted  law,  than  in  a  case  to  be  defended. 

In  the  case  of  Thomas  Trumbill  and  others,  (Dec.  18.  1601, 
Pitcaim^  ii.  370,)  for  the  slaughter  of  Thomas  Ker  and  his  servant, 
there  is  a  further  illustration  that  this  was  still  admitted  law.  The 
pannels  objected  that  they  ought  not  to  be  put  to  the  knowledge 
of  an  assize,  because  Ker  and  his  servant  were  rebels,  at  the  time, 
for  slaughter.  The  answer  is,  They  were  lawfully  relaxed  before 
the  crime  libelled,  and  this  is  sustained. 

The  pannels  next  object  that  they  ought  not  to  be  tried  for  the 
murder  of  Ker,  because  at  the  time  <  he  was  enterit  our  Soverane 

*  Lordis  rebell,  and  put  to  the  home,  and  herewith  produced  the 

*  said  horning,  usit  at  the  instance  of  James  Mastertoune  for  non^ 

<  payment  of  seven  scoir  ten  li.  mony,  and  xl.  li.  for  expenssis.' 
The  advocate  does  not  dispute  the  effect  given  in  the  pannel's  plea 
to  this  horning  for  a^  debt,  but  objects  to  the  horning  for  want  of 
registration  and  subscription  of  the  sheriff- clerk:  in  truth,  be  thud 
admits  die  law,  that  horning  has  the  same  effect  in  this  highest  of 
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aU  mpecls,  whetlier  it  be  in  a  criminal  pursuit  for  slaughter  or  for  22  Nov.  18S6. 

non-payment  of  a  debt.     The  relaxation  is  held  to  apply  to  this  ^""^v^^ 

Wniog  alao,  and  the  trial  proceeds.  Uyndman. 

la  like  manner,  George  Trumbill,  (July  19.  1603,  Pitcairriy  ii.  - — 

419,)  accused  of  several  slaughters  and  other  crimes,  pleads,  <  As  cJ^tld*^ 

<  to  the  slanchter  of  Walter  of  Raflat,  he  was  slaine  at  the  home,  judges. 
'  and  produceit  the  horning  for  verifying  thereof,  raisit  at  the  in- 
*8tuiee  of  Asdro,  Commendator  of  Jedburcht,  quhair  (against?) 

*  the  said  Walter  for  nocht  removing  fra  the  lands  of  Raflatt,'  dated 
90tk  April  1581. 

The  advocate  *  allegit,  that  albeit  he  was  at  the  home,  the  pan- 
'  nel  audit  nocht  to  usurpe  the  Kingis  auctorite  upoune  him,  to  slay 

*  ony  man  at  his  awin  hand.' 

Thb  answer,  however,  was  not  sustained ;  and  although  the  horn- 
ing was  twenty-one  years  before,  and  in  a  civil  process,  as  he  had 
never  been  relaxed,  he  was  out  of  the  protection  of  the  law,  ^  for 
'  the  Justice  remittis  the  haill  poyntes  of  dittay,  except  the  slaughter 

<  of  urnqnile  Walter  Trumbill  of  Raflatt,  to  ane  assize.' 

The  plea  is  again  urged,  in  the  case  of  Alexander  and  Nicoll 
Bmntfield,  (July  26. 1650,  Pitcaim^  ii.  480,)  <  that  the  defunct,  for 

*  quhais  slaughter  thai  ar  persewit,  was  slane  at  the  home  for  four 

*  severall  caussis,  contenit  in  the  four  hoirningis  presentlie  producit 

*  be  the  pannell.'     The  process  is  continued  to  24th  November, 
and  it  does  not  again  appear  in  the  record. 

Bat  there  is  a  subsequent  case  which  proves  the  same,  and  which 
is  the  rather  noticed,  as  it  led  to  the  enactment  of  1612,  c.  8,  which 
made  the  first  difference  in  our  law  between  civil  and  criminal 
febellion ;  and  it  is  singular  enough,  that  just  a  century  after  the 
proceeding  already  noticed  in  1512,  the  same  family,  JDouglas  of 
Dmmlanrig,  should  give  occasion  to  discuss  this  matter. 

On  21st  December  1611,  William  Douglas,  younger  of  Drum- 
knrig,  is  ^  dilatit  for  invading  and  pursewing  of  William  Kirk- 
'patrick  of  Kirkmichael  on  15th  July  1610.'  The  prosecutors 
are  the  private  party  and  the  King's  advocate. 

It  is  allegit  na  proces  at  Kirkmichael's  instance,  becauss  he  is 
rebel  (homing  on  a  civil  cause  is  produced).  The  answer  is.  He  is 
relaxt  It  was  also  alleged  that  he  is  at  the  home  for  not  payment 
of  the  taxatioune. 

The  Justice,  with  advice  of  the  Assessouris,  finds  na  proces  at 
the  instance  of  Kirkmichall  <  sa  lang  as  he  stands  rebele  unrelaxt.' 

The  further  proceedings  in  this  curious  case  are  well  worthy  of 
attention,  but  I  refer  to  my  authority  for  the  detaib ;  PitcairrCi 
Trialsj  i\u  212.  The  King's  Advocate  (Sir  Thomas  Hamilton, 
afterwards  Lord  Haddington)  upon  this  declares  that  he  insists 'for 
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S2  Not.  1836.  hi8  MajeBt/s  interest  The  defence  against  this  also  is.  That  the 
person  taken  captive  was  not  the  King's  free  liege,  as  being  rebel 
by  a  homing  in  1601,  and  it  was  therefore  no  usurpation  of  the 
King's  authority  to  invade  and  detain  him  prisoner ;  and  it  was 
further  pleaded,  that  <  Bannitus  potest  impune  occidi,  sic  mnlto 

<  fortius  capi  et  incarcerari ;'  and  Baldus  and  Julius  Clarus  are  cited 
for  this  rule  of  law.  The  plea  of  the  King's  advocate,  who,  how- 
ever, cites  no  authority  for  his  position,  is,  that  bannitus  here  is 
only  he  who  is  declared  rebel  for  a  capital  crime*  The  pannd 
replies,  that  ^  Banniti  war  alsweill  rebells  for  crymes  as  for  peca* 

<  niall  sowmes.'  From  this  it  is  clear  that  Kirkmichael  was  at  the 
horn  for  a  civil  cause ;  indeed  it  is  stated  to  have  been  for  the 
taxation. 

The  Justice  continues  the  case  till  Tuesday  next 

The  law  clearly  was  not  such  as  was  favourable  to  the  prosecutor ; 
and  from  the  after  proceedings  in  the  case,  it  appears  that  steps  had 
been  taken  to  procure  the  agreement  of  the  parties,  in  order  ta 
avoid  a  decision  which  would  not  have  been  consistent  with  that 
improvement  and  civilisation  which  the  King  wished  to  see  intro- 
duced among  his  native  subjects. 

On  24th  December,  the  pannel  appears,  and  offered  to  abide  his 
trial,  and  passed  from  any  objection  to  Kirkmichael  pursuing  be- 
cause he  is  a  rebeL  The  diet  is  deserted,  as  neither  Kirkmichael 
nor  my  Lord  Advocate  appeared. 

On  24th  April  1612,  the  cause  is  brought  again  before  the  Court 
The  Lord  Advocate  declares  he  is  now  to  insist  The  pannel 
produces  a  letter  from  Kirkmichael,  declaring  that  he  had  gone  to 
Drumlanrig  of  his  own  consent,  and  had  not  been  detained  a  pri- 
soner. 

The  Advocate  also  produced  a  letter  from  the  King,  directing 
him  to  insist  for  having  the  cause  remitted  for  farther  consideration 
to  the  Lords  of  the  Secret  Council,  on  the  pannel  *  renuncing  all 
^  uther  exceptioun^s  formerlie  proponit  in  his  defence ;'  the  King 

<  insisting  in  the  mean  tyme  earnestlie  that  these  uther  excep- 
•^  tiounes  hertofor  usit  in  his  defence,  being  so  dangerous,  and  by 
>  no  president  warranted,  may  nocht  hereafter  be  recordit  in  the 
*  Registers  of  Adjornal  as  lauchful  or  toUerable  defences  to  be  pro- 

<  ponit  in  the  lyk  causis  in  any  tyme  cuming.'  The  deletion  was 
ordered  accordingly,  but  no  deletion  of  the  record  appears  \ 


*  I  am  indebted  for  this  important  illustration  of  this  curious  subject  to  a  learn- 
ed friend^  (Cosmo  Innes,  Esq.fadvocate,)  who  is  so  conversant  with  our  legal  an- 
tiquities ;  and  be  has  further  supplied  me«  from  the  Privy  Council  papers,  with  a 
copy  of  a  letter  of  King  James  on  this  subject,  which  bears  intrinsic  proof  of 
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The  iffOceediDgs  in  this  case  led  to  the  passing  of  the  aet  1612,  22  Nov.  l8d6L 
e.  Sy  wUch  pot  an  end  to  the  law  which  was  pleaded  by  Dramian-     ^"^y^^ 
Jig,  dtt  a  rebel  for  a  ciyil  cause  might  be  slain,  and  that  the  slayer  HyndmTn. 


Opinions  of 
come  from  the  pen  of  the  royal  author  himself.    I  give  it  here  as  a  carious  Consulted 
iliostratiTe  of  the  history  of  our  statute  law.  Judges. 


'JAMES  R. 
'Rigbt  trusty  and  right  weilbeloued  coseo  and  counselloury  and  right  trusty  and 
'  vetSieloiied  counsellouris^  wee  greet  you  weill.    Vnderstanding  that  the  laird  of 
'Dramlaori^^  younger  lateh'e  persewed 

'be&ir  oar  Justice  of  thai  our  kingdome,  for  certane  crimes  libelled  in  the  sum- 
'noodis  raised  against  him ;  and  that  our  said  Justice  and  his  assessouris,  weigh* 

*  b|  ibe  gravitie  of  that  actioun^  and  the  consequence  of  the  exceptionis  propon* 
'ed  in  defence  of  the  pairtie  persewed,  with  the  replyes  by  our  Advocat  thereto 
'retorned,  did  remitt  the  decisioun  thereof  to  your  deliberatioune,  wherin  your 
'  inealocutour,  being  bj  our  Advocatis  passing  from  his  persute  prevented,  and 
'  vfie  fiodmg  the  great  danger  whiehe,  to  theinterruptioan  of  the  peace  and  quiet- 
'  aei  of  that  our  kingdooDOy  will  vndoubtedlie  follow  vpoun  your  allowing  of  that 
'  exceptioun,  whereby  the  defender  contendis  that  none  of  our  subjectis  is  by  our 
'livis  punishable,  or  to  be  persewed  befoir  our  Justice  for  staying,  muchles  for 
'  Tsnrpiog  our  authoritte  in  takeing  captive  and  imprisoning  of  any  partie  being 
'atom*  home :  your  approbatioun  whereof  must  consequentlie  warrant  and  make 
'  it  Iiwfull  to  any  of  our  subjectis  to  kill  his  envyed  neigh  tbour  being  at  our  horna 
'&r  a  mean  matter  of  debt,  wherof  wee  think  noe  good  subject  will  allow,  since 
'v€e  by  our  princelie  power  are  not  hable  vpon  that  ground  to  bring  any  man 
'  within  compassc  of  a  criminall  persute.  But  forasmuch  as  our  permitting  thil 
'  vitboot  furder  cootrolment  thus  to  disert  and  die,  will,  with  impunitie,  produce 
'asillefliectis  as  your  approving  the  same  might  otherwayes  warrant,  wee  have 
'  tbeifoir  required  our  Advocat  of  new  to  insist  in  his  persute,  vpon  whose  re- 
'  nviog  berof,  (howsoeuir  wee  doe  not  greatlie  intend  the  punishment  of  this 
'  ofedour.)  It  is  nottheles  our  speciall  pleasure,  that  for  removeing  of  the  evill 
'exemple  and  worse  consequent  whiehe  the  approbatioun  or  impunitie  of  this 
'  intolloable  abfiurditie  may  otherwayes  warrant  or  produce,  yee  doe  in  hoc  in- 
'dividoo  in  comtemplatioun  of  the  fact,  without  feid  or  favour  of  the  offendour, 
'  declair  this  crime,  and  all  other  crimes  of  the  like  nature,  to  be  by  our  laws  pu- 
'  lusbed  to  the  (the  MS.  here  not  ligibie)  of  the  partie  slayne,  although  they  shalbe 
'  food  to  have  bene  at  our  borne,  which  exceptioun  being  imposed  as  a  lett  to  im« 

*  ped  the  procedour  of  our  justice,  in  persutis  criminallie  intentit  against  the  slyers 

*  of  SQch  rebellia,  can  nowayes  be  a  law  to  justifie  the  iniustice  of  this  crime.  The 
'coDtempt  whereof  being  done  directly  against  vs,  and  soe  as  wee  being  the  chef 
*obiectof  the  same  are  equallie  interessed  thereby,  whither  the  pairtie  imprisonec} 
'  be  at  our  home  or  not,  must  in  that  respect  argue  this  offence  to  be  in  qualitie 
'br  greater  than  in  the  slaughter  of  a  rebell,  whiehe  may  be,  without  any  con- 
'  tempt  of  ▼&,  the  suddane  effect  of  ane  passionate  hairt.  An4  whereas  it  wes  iq 
'  tbb  proces  furder  alledgit  by  the  defendar^s  advocates,  that  the  crime  of  priuate 
'  sboghter  at  present  is  not  capitall,  and  that  our  subjects  are  not  therfore  to  b^ 
'crimiDallie  followed,  but  at  the  Judges'  discretiouh  to  be  gentlie  punished,  whiehe 
'being  an  innovatioun  both  repugnant  to  the  jmperiall  law,  and,  to  our  certane 

*  knowledge,  contrare  to  the  many  and  daylie  practickis  of  that  our  Judicatories 

*  wiD  not  only  make  that  civil  whiehe  hath  always  been  thought  criminall,  but 
'  l^kewayes  give  occasioun  to  our  subiecls  at  their  pleasure,  with  impunitie,  or  at 
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22  Nov.  1836.  was  not  amenable  to  the  law  as  a  murderer,  because  tbe  person 
slain  was  out  of  tbe  protection  of  the  law.  By  this  act  it  is  de- 
clared, ^  That  if  any  of  his  subjc^cts  be  mutilat  or  slaine,  being  at 

*  the  home  for  only  civil  causes,  the  slayer  being  persued,  or  sick 

*  as  are  airt  or  part  of  the  saidis  crymes  of  slauchter  or  mutilation, 

*  before  the  Justice-Generall,  his  deputs,  or  any  other  ordinarjuge. 
^  No  allegeance  founden  upon  the  party  slain  or  mutilat  thus  being 

<  at  the  horn  for  any  civil  cause  shall  either  stay  process,  or  be  ane 

<  defence  to  delay  process,  or  procure  impunitie  of  tbe  offenders 

<  guilty  of  the  crymes  foresaid/ 
I  know  of  no  further  distinction  which  was  made  by  statute  till 

escheat  was  taken  away  as  a  consequence  of  denouncing  a  horning 
for  a  civil  cause,  by  20.  Geo.  11.  c.  50  ;  so  that  I  do  not  adopt  the 
opinion,  that,  keeping  out  of  view  these  two  acts  of  Parliament, 
there  was  any  difference  in  the  consequences  following  the  con* 
tempt  of  the  royal  authority,  whether  that  arose  from  disobeying  a 
charge  to  underlie  the  law,  or  to  pay  or  perform  under  the  decree 
of  a  civil  court 

II.  As  to  the  effect  of  being  at  the  horn  upon  the  property  of 
the  rebel,  and  his  capacity  of  affecting  that  property  with  his  debts 
or  deeds. 

When  any  person  was  convicted  of  a  felony,  or,  being  accused, 
was  fugitive  from  justice,  the  natural  consequence  was,  that  not 


the  worst  with  the  assurance  of  ane  gentle  punishment,  to  oppreste  and  im- 
prisone  our  other  frie  lieges,  soe  as  tbe  Kingis  peace,  and  our  royall  authoritie 
shalbe  no  securitie  to  our  subiectis,  and  that  barbaritie,  which  wee  have  soe 
much  endevoured  ourselfe  to  repres  in  the  Clangregour,  shalbe  increased  in 
others.  But  becaus  this  presuming  to  propone  ane  innouation  in  a  questioun 
de  Jure  is  in  all  aduocattis  intollerable,  (howsoeuir  the  same  be  permissible  to 
them  in  controversies  de  facto,)  and  in  respect  that  the  danger  of  new  lawit 
(whiche  in  all  comroounwealthis  is  iustlie  to  be  feared)  did  induce  the  Lacede- 
monians to  ordane  the  inbringars  thereof  to  propone  the  same  with  a  roape  abut 
their  neck,  wherein  the  authour  wes  hanged  if  his  law  tryed  not  expedient  for 
the  Willi  of  their  estate.  It  is  therfoir  our  speciall  pleasure,  that  vpoun  sight 
hereof,  yee  do  certify  these  and  all  other  aduocatifi,  that  wee  will  not  suflfer  this 
presumptioun  to  be  any  longer  in  them  vnpunished :  And  in  case  any  of  them 
shall  hereafter  attempt  to  propone  the  like  innovalionis  yee  shall  not  neglect  to 
punish  them  therfoir  condignelie ;  wherein  your  omission  or  remissione  will  not 
only  move  vs  to  anger  against  yourself,  but  likewayes  induce  vs  to  intend  some 
severer  course  for  their  correctioun ;  and  thus  willing  you  not  to  faille  in  the 
preraissis  as  yee  wold  doe  vs  most  acceptable  service,  wee  bid  yow  fairweill. 
From  our  court  at  Roistoune. 

'  To  our  right  trusty  and  right  wcilbeloved  cosen  and  counsellor  The  Earle 
'  of  Dumfermeline,  chaocellare,  and  to  our  right  trustie  and  wellbeloued 
<  counselloris  the  remanent  Lordis  and  others  of  our  Privie  Counsel]  in 
*  our  kingdome  of  Scotland.' 
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being  able  to  vindicate  his  right  to  the  moveable  property  belong-  22  Nov.  1836. 
lAjr  to  him,  it  fell  to  the  King  as  res  nullius  ;  while,  according  to    ^^^y^^ 
thepinciples  of  the  feudal  law,  the  superior  of  whom  he  held  his  ^yod^^^ij, 
hod  would  enter  into  possession.     The  moveable  property  upon       -; — 
li^  hnd  was,  however,  first  to  be  recovered  for  the  King.     Dis-  cooMiltMi* 
pates,  it  may  easily  be  supposed,  would  often  arise  between  these  Judges. 
cootending  interests.     In  England  such  are  known  to  have  oc- 
corred,  and  to  have  formed  part  of  the  grievances  the  redress  of 
wbich  was  extorted  from  the  King.     Accordingly,  among  other 
{HHOts,  this  was  settled  by  the  charter  of  Henry  III.  in  1216, 
lect  23,  '  Nos  non  tenebimus  terras  eorum  qui  convicti  fuerint  de 

*  feloaia  nisi  per  unum  annum  et  onum  diem,  et  tunc  reddautur 
<  terrae  dominis  feudorum.' 

The  same  rule  was  observed  with  us,  and  was  also  applied  to  the 
case  of  a  person  not  abiding  his  trial ;  Reg.  Mag.  1.  ii.  c.  55,  §  13 ; 
Balf,  515,  c.  13 ;  so  that  the  moveables  belonging  to  the  rebel  be- 
came the  property  of  the  King,  and,  at  the  expiration  of  year  and 
day  from  the  outlawry,  the  superior  recovered  the  lands  out  of  the 
hands  of  tlie  King,  to  hold  them  during  the  lifetime  of  the  rebel ; 
the  one  being  termed  the  single,  and  the  other  the  liferent  escheat 

If  the  effect  of  being  declared  a  rebel  was  that  he  could  not  bind 
himself,  or  enter  into  any  contract,  or  do  any  thing  in  relation  to 
his  property,  it  might  have  been  expected  that  this  important  con- 
sequence would  have  been  noticed  in  the  institutes  of  our  law,  the 
more  so  if  the  same  disabilities  applied  in  cases  of  civil  as  of  crimi^ 
nal  rebellion,  and  considering  the  innumerable  cases  to  which  this 
proceeding  was  applied.  Yet  nothing  of  the  kind  is  to  be  found, 
but  the  contrary ;  so  that  it  will  appear  that  the  rebel's  acts  and 
deeds  are  always  valid,  where  they  do  not  affect  the  interest  of  the 
King  or  the  superior,  and  where  he  does  not  require  the  aid  of  the 
King's  courts  to  enforce  them.  These  are  the  only  limitations. 
Thos, 

1.  One  denounced  may,  before  expiring  of  year  and  day,  set  tacks 
for  payment  of  the  old  duty;  Earl  of  Tullibardin  t;.  Dalzel,  in 
SpotHsuH)odi  98 ;  Stotr,  ii.  4.  66. 

2.  A  rebel  may  dispone  upon  his  moveables  any  time  before  in- 
tendng  of  the  general  declarator ;  Spottiswoodf  99 ;  Lindsay,  14th 
Jan.  1635,  Marr.  8373. 

3.  A  rebel,  while  affected  by  the  single  escheat  only,  may  assign 
heritable  bonds,  or  dispone  heritable  property,  *  otherwise  horning 

*  would  be  equivalent  to  an  inhibition ;'  Cunningham  v.  Earl  of 
Glencairn,  21st  March  1623;  L.  Edmiston  v.  "EatI  Lothian,  10th 
Feb.  1624;  Clerk,  10th  Dec.  1629. 

4  A  bond  granted  after  denunciation  sustained  against  the  es- 


9Q 


DECISIONS  OF  THE 


No.  14. 


Macrae  v. 
HyDdman, 

Opinions  of 
Consulted 
Judges.  • 


28NdY.  li^ae,  cheat)  if  not  voluntary,  but  in  satisfaction  and  implement  of  a  prior 
obligation  ;  Jackson  v.  Simpson,  28th  Jan.  1676 ;  Rome  v.  Irving, 
2d  Dec,  1687. 

5.  A  rebel  may  assign  a  debt  owing  to  him,  if  the  assignee  com- 
plete his  right  before  the  gift ;  Johnston,  80th  July  1686,  Spottis* 
woody  107. 

6.  A  rebel  may  warn  tenants  to  remove,  he  not  being  year  and 
day  at  the  horn ;  Balf.  458»  c.  18. 

7.  An  obligation  to  pay  during  the  life  of  one  who  is  declared  a 
rebel  does  not  fall  under  the  single  escheat,  as  not  being  moveable; 
and  when  the  liferent  escheat  only  affected  feudal  subjects,  it  ne- 
cessarily remained  with  the  rebel ;  *  therefore  he,  notwithstanding 

<  the  said  denunciation,  ought  and  should  be  obeyit  of  the  said  life-' 

<  rent  obligation,  and  contents  thereof;'  Montgomery  «.  Earl  of 
Eglinton,  4th  March  1476,  Balf.  557. 

8.  A  creditor  may  comprise  the  lands  of  a  rebel,  provfded  ha 
completes  his  comprising  before  the  year  and  day  expires;  Sir 
John  Scott,  15th  Feb.  1631,  in  Spoitiswood^  105. 

9.  A  suspender  having  objected  against  a  charger  that  he  was 
debarred  ab  agendo  by  a  registered  horning,  and  the  charger  having 
then  granted  an  assignation,  the  assignee  was  allowed  to  insist  as 
the  Lords  found  the  objection  personal,  and  could  not  meet  the 
assignee;  Young,  10th  July  1706,  Mor.  10,160. 

It  is  clear,  then,  that  provided  he  does  nothing  to  injure  the  right 
of  the  King  or  his  donator,  nor  requires  the  aid  of  the  King's  courts, 
a  rebel  is  not  incapacitated  from  affecting  his  property,  or  acting 
as  a  proprietor,  during  the  first  year  that  he  is  at  the  horn. 

Again,  when  the  rebel  has  remained  year  and  day  at4bd  horn,  it 
is  material  to  observe  that  no  new  procedure  takes  place  against  him 
affecting  or  limiting  his  powers  of  acting;  but  only  as  then  the  8u« 
perior's  interest  becomes  effectual,  which  is  more  permanent  and  of 
a  higher  character  than  the  right  under  the  single  escheat,  his  situa- 
tion and  powers  of  acting  are  further  affected ;  but  they  are  not 
changed  or  restricted,  except  in  so  far  as  the  more  permanent  inte- 
rest of  the  superior  is  concerned. 

Mackenzie  thus  states  the  law :  ^  If  the  vassal  continues  year  and 

<  day  rebel,  then  he  is  esteemed  civilly  deed,  and  consequently,  not 

<  being  able  to  serve  the  superior,  the  law  gives  the  superior  the 

<  mails  and  duties  of  his  feu  during  all  the  days  of  the  vassal's  life ;' 
Mackenzie^  ii.  298. 

Stair  says,  ^  Liferent  escheat  carries  the  profit  of  all  fees  and 

<  liferents  during  the  life  of  the  rebel,  having  remained  year  and 

<  day  at  the  horn,  though  thereafter  he  be  relaxed ;'  Siair^  ii.  4.  62 ; 
and  Erskine  observes,  <  Though  it  is  a  common  expression  that 
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>  heritable  rights  fall  under  liferent  escheat,  it  is  only  the  liferent,  22Vwr.  189$. 
*'  or  the  profits  arising  from  those  rights  during  the  rebel's  life,  that    ^^^v^^ 
«  are  carried  by  that  casualty ;'  Erskine^  li.  5.  66,  Hy^dmiin. 

This  is  in  strict  accordance  with  the  declaratory  act  1535,  c«  32,      -j-^— 
which  declares^  *  that  the  mails  and  duties  of  the  lands  returned  con"uHkl°^ 

*  again  to  the  superior.'  The  history  of  this  act  is  curious.  James  Judges. 
IV.  both  in  his  amusements  and  his  tastes,  was  an  expensive 
prince,  and  it  would  appear  that  one  of  the  means  adopted  for  suf>» 
plying  his  coffers  were  the  sums  paid  for  commuting  crimes.  The 
records  of  the  Justiciary  Court  during  his  reign  shew  to  what  ex- 
tent this  system  was  carried ;  Humcj  ii.  498 ;  Pitcaim^  u  1-96 ; 

and  the  illustrations  from  the  Privy  Seal  Record  (p.  97)  add  much 
to  our  information  on  this  subject  When  remissions  for  crimes 
«ould  be  obtained  on  such  easy  terms,  there  was  no  occasion  to  be 
fugitive  from  the  laws ;  and  even  when  that  did  happen,  a  fine  was 
sometimes  imposed  instead  of  sentenceof  fugitation.  See  the  cases 
of  Andrew  Mylor,  Pilcaim,  i.  88 ;  Laird  of  Mochrum,  Pitcaim^ 
1.95. 

In  the  beginning  of  James  the  Fifth's  reign,  when  a  more  vigo- 
rous administration  of  justice  was  to  be  adopted,  the  old  law  seems  - 
to  have  been  almost  forgotten ;  and  in  the  first  entry  that  we  have 
(18th  Nov.  1524)  where  a  party  was  put  to  his  Majesty's  horn,  for 
not  appearing  on  a  charge  of  slaughter,  we  find  this  further  decer- 
niture :  <  £t  omnia  bona  sua,  mobilia  et  immobilioy  suo  usui  eschea- 
<  tnr;'  Pitcaim^  i.  126.  The  same,  13th  March  1535,  Pitcaim, 
i.  173. 

In  reference  to  the  act  1535,  we  may  notice,  that  in  1513,  at  the 
Justiciary  Court  held  at  Wigtoune,  we  find  a  person  convicted  and 
fined  for  intercommuning  with  Thomas  M'Clellane,  a  rebel,  and  at 
the  horn ;  Pitcaim^  i.  92 ;  and  also  Patrick  M'CIellane  of  Giles- 
tonne,  and  Andrew  and  John  M'Clellane,  &c.  denounced  rebels  for 
their  not  entering  to  underlie  the  law  for  the  slaughter  of  Robert 
Mur ;  Pitcaimf  i.  95. 

Patrick  had  been  rehabilitated  in  1510,  although  he  had  received 
sentence  of  death  for  rief  and  stouthe;  Pitcaim^  i.  112. 

Thomas  M'Cleilane  of  Gylestone,  whether  the  person  above 
mentioned  or  not  is  of  no  moment,  having  been,  in  1535,  year  and 
day  at  the  horn  for  slaughter,  the  Court  of  Session,  instituted  just 
three  years  before,  seems  for  the  first  time  to  have  been  called  on  ^ 
to  enforce  <  the  lawes  of  the  realme,'  at  the  instance  of  his  superior, 
chiiming  the  liferent  escheat  of  M'Clellane  as  his  vassal.  Because 
Aey  found  these  laws  ^  varient  in  themselves,'  they  referred  the 
interpretation  to  Parliament,  *  gif  the  samine  concemes .  simple 

*  slauchter  or  not,  and  suld  have  place  in  that  mater  or  not'     The 
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28  Nov.  1836.  question  seems  to  have  been,  whether  the  superior's  right  was 
eflfectual  in  the  ordinary  crime  of  murder,  or  of  murder  under  trust, 
which  was  formerly  punished  as  treason.  The  Lords  of  the  Arti- 
cles decided,  as  a  general  rule  in  all  cases,  that  ^  the  use  in  times 

<  bygane  has  bene,  that  the  maiils  and  duties  of  the  lands  of  them 

*  that  has  been  year  and  day  at  the  home,  holden  of  uther  superi- 

*  ours  than  the  King's  grace,  year  and  day  being  bypast,  returned 

<  againe  to  the  superioures  of  the  saidis  landis,  for  the  lyfetime  of 

<  them  that  sustained  sik  proces  of  horning  year  and  day,  as  said  is, 

*  except  crimes  of  treason  and  lese  majesty.' 
Since,  then,  only  the  profits  of  the  fee,  or  the  maiils  and  duties, 

go  to  the  superior,  the  fee  must  remain  in  the  rebel,  only  that  he 

*  cannot  make  disposition  of  any  thing  currente  rebettione  in  preju- 

<  dice  of  the  superior  or  his  donator,  if  he  happen  to  remain  year 

*  and  day  rebel,  no  not  to  any  of  his  lawful  creditors;'  Spoftisw. 
Pract.  148.  But  his  powers  are  limited  by  the  superior's  interest 
alone ;  and  also  that  he,  being  a  rebel,  cannot  seek  the  aid  of  the 
law,  or  of  the  superior,  to  enforce  any  deed  in  his  favour,  or  any 
disposition  by  himself;  but  in  other  respects  he  remains  proprietor. 
Hence, 

1.  Liferent  escheat  did  not  originally  affect  heritable  subjects 
which  were  not  feudal,  and  which  did  not  hold  of  the  superior, 
such  as  a  liferent  tack;  for  this  was  not  enacted  till  1617,  c.  15, 
and  the  rebel  continued  to  enjoy  it;  Montgomery,  4th  March  1576, 
in  Balf.  567;  Leslie,  Feb.  1598. 

2.  On  the  rebel's  death,  his  heir  must  take  the  property  out  of 
his  hareditas  jacens  by  service,  obtaining  a  dispensation  as  to  his 
predecessor  having  died  at  the  peace  of  the  King ;  Balf,  231 ,  c.  35. 

3.  His  creditors  may  attach  the  fee  in  the  person  of  the  rebel, 
provided  they  do  not  affect  the  superior's  right  to  the  profits  during 
his  life;  Telfer  v.  Maxton,  29th  June  1661,  Mor.  5631. 

4.  A  vassal  may  lose  the  tailzied  fee  when  he  is  at  the  horn,  and 
his  liferent  escheat  in  the  superior,  only  the  liferent  escheat  will 
not  be  prejudiced  during  the  vassal's  life ;  Scot  v.  Creditors  of  Scot, 
18th  July  1722. 

5.  A  vassal  at  the  horn  year  and  day  may  resign  on  a  procura- 
tory  in  the  hands  of  his  soperior.  It  is  not  said  to  be  null,  as  the 
act  of  one  civiliter  mortuusy  but  was  excluded  by  the  said  superior's 
gift,  the  rebel  having  been  previously  base  infeft  on  the  precept; 
Donator  of  Meldrum's  liferent  >escheat,  23d  Jan.  1624,  Mor*  3671. 

6.  An  infeftment  from  a  rebel  year  and  day  at  the  horn  is  suf- 
ficient to  support  the  defence  of  bona  fide  percepH  et  consumpti; 
Muir  V.  Ahannay,  3d  July  1624,  Dune. 

7.  As  an  accessory  to  the  right  of  levying  the  rents  during  the 
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Ufe  of  the  rebel,  the  superior  or  his  donator  may  remove  tenants;  22  Nov.  1836. 
hat  their  title  is  too  temporary  to  support  an  action  for  annulling 
kat,  ob  mm  solutum  canonem^  ^  which  might  be  only  urged  by  him  Hyndman. 
'wkowas  capable  to  bruik  the  property,  as  the  donator  was  not;'      77- 
L  Wedderbam,  4th  Feb.  1634,  Mor.  3626.  cSteV 

&  A  creditor  arresting  after  year  and  day  having  obtained  de-  Judges. 
of  furthcoming  before  gift  or  declarator  of  liferent  escheat, 
preferred  to  the  superior's  donator  because  of  his  diligence ; 
Kttbet,  19tk  June  1630,  Mor.  8661. 

9.  A  comprising  led  against  one  who  was  year  and  day  at  the 
km,  and  infefUnent  on  it  preferable  to  a  subsequent  gift  of  the 
fiferent;  M'Math  v.  Stewart,  9th  March  1615,  Mor.  3659. 

10.  A  rebel  denounced,  and  remaining  year  and  day  at  the  horn, 
any  acquire  lands  after  that  period ;  and  if  he  does  so,  and  conti- 
Bues  still  at  the  horn  unrelaxed  for  year  and  day  again  after  such 
acquisition,  these  will  belong  to  the  superior ;  Spottiswoodj  98. 

IL  A  rebel  granted  a  charter  to  his  son,  to  be  holden  of  his  su- 
perior, reserving  his  own  liferent.  This  charter  the  superior  con«* 
frmed.  This  was  not  held  null,  but  was  sustained  as  sufficient 
ieknowledgment  of  the  superior  by  the  rebel,  although  the  charter 
in  his  own  favour  not  having  been  confirmed,  he  was  in  fact  not 
the  vassal  of  the  superior;  Abernethy,  4tli  Dec.  1635,  Spottiswoodf 

loa 

After  so  many  instances  where  the  rebel's  acts  and  deeds  are  ef- 
fectual, or  diligence  against  his  lands  or  moveables  as  still  his  pro« 
perty  validly  executed  after  his  denunciation,  it  seems  quite  im- 
possible to  maintain,  that  no  act  of  his  can  be  valid,  because  he  is 
to  be  reckoned  civiliter  mortuus.     Indeed,  if  a  rebel  were  to  con- 
tract a  marriage,  surely  a  son  born  to  him  while  unrelaxed  would 
be  his  heir,  and  would  be  entitled  to  succeed  on  his  father's  death, 
as  the  superior's  interest,  the  only  opposing  interest,  would  then 
have  ceased.     The  pursuer,  at  least,  could  not  plead  the  contrary, 
as  he  was  born  on  2d  January  1791,  and,  of  course,  subsequent  to 
the  outlawry  of  his  feither,  which  was  on  26th  July  1790 ;  and  it 
can  make  no  difference  in  such  a  case  that  the  rebel  was  previously 
married. 

It  was  said  that  no  instance  had  been  shewn  of  a  disposition  or 

settlement  of  an  estate  by  a  rebel.     Perhaps  not ;  Kut  is  there  any 

one  decision  pointed  out,  in  which  any  contract  entered  into,  deed 

executed,  or  conveyance  made,  is  set  aside,  solely  on  the  ground  of 

having  been  made  by  a  rebel,  or  except  when  it  affected  the  rights 

acquired  under  the  single  or  liferent  escheat  ?   We  have  seen  that 

an  outlaw  in  England  is  capable  of  making  a  testament ;  and  Julius 

Claras  lays  it  down,  that  *  bannitus  nuUo  modo  efficitur  intestabi- 
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22  Not.  1836.  <  lis,  ez  quocunque  causa  sit  bannitus;'  Sentent  13.  And  when  we 
consider  the  very  great  number  of  cases  to  which  this  form  of  pro- 
cedure came  to  be  applied  in  the  16th  and  17th  centuries,  indeed 
every  case  where  the  King's  letters  were  disobeyed,  and  the  whole- 
sale manner  in  which  it  was  often  exercised  at  the  instance  of  the 
Crown  %  of  superio/s,  and  of  creditors,  if  sncfa  had  been  the  hiw, 
as  there  was  no  difference  so  far  as  the  property  of  the  rebel  was 
concerned,  from  what  cause  the  horning  proceeded,  it  is  quite  im- 
possible but  we  should  have  found  abundant  traces  of  it  in  our  law 
books  f.  The  act  1579,  c.  13,  Thomsoris  Acts^  complains  that  the 
mnltitade  of  rebels  is  so  great,  that  it  is  difficult  to  know  them  from 
the  King's  obedient  subjects ;  and  1592,  c.  60,  commences  mtk 
stating,  that  one  of  the  great  causes  of  the  present  confusion  is  the 
multitude  at  the- horn  for  civil  causes.  Accordingly,  by  159d»  e.  3, 
Thom8<m*s  Acts^  iv.  160,  a  Convention  of  Estates  appoints  the  laws 
to  be  strictly  enforced  ^  for  remeid  of  the  universal  contempt  and 
<  rebellion  of  sic  as  remaines  at  the  home,  but  feir  of  God  or  reve- 
*  rence  of  justice ;'  and  the  mode  in  which  this  is  to  be  done,  as 
ratified  in  a  subsequent  Convention  of  Estates,  30th  October  1598^ 
ibid.  174,  shews  with  how  little  effect  previously  such  sentences  had 
been  attended. 

In  truth,  so  frequent  had  escheat  become,  and  so  much  was  it 
an  object  for  the  cupidity  of  those  in  power,  that  gifts  of  escheat 
were  applied  for  and  obtained  when  the  parties  should  afterwards 
be  denounced  rebels.     This  was  put  an  end  to  by  1567,  c  23^  and 


*  As  one  instance  may  be  noticed  that  John  Forbes  of  Pitsligo,  three  sons^  and 
seventy  three  others^  are  all  denounced  rebels  under  one  indictment^  26th  January 
1535-6;  Pitcaim,  i.  173. 

f  In  those  days  the  being  at  the  horn  never  seems  to  have  afi^ted  their  tram- 
actions  except  with  the  Crown,  the  superior^  or  party  at  whose  instance  the  horo« 
ing  issued.  See  the  account  of  a  singular  contract  entered  into  at  Edinburgh  be- 
tween John  Napier  oFMerchiston  and  the  too  celebrated  Robert  Logan  of  Res- 
talrig  in  July  1594,  although  he  had  been  ordained  to  be  denounced  a  rebel  by 
the  Court  of  Justiciary  on  13th  June  preceding ;  Napier^ s  lAfe  of  Napier  <jfMer^ 
cMtton^  p.  220. 

I  may  also  refer  to  a  sasine  in  favour  of  Andrew  Master  of  Jedburgh,  12th  July 
1622,  Regiiter  ofSasines,  xiii.  330,  ofa  conveyance  by  John  Home  of  Swanscheili> 
'  cum  consensu  et  assensu  honorabilis  viri  Joannis  Preston  de  Pennycuick  et 
'  Joannis  Erskine  de  Balgonie  donatoris  eschsete  et  vitalis  redditus  domini  Magis- 
*  tri  Joannis  Home  et  Mai^gareti  Forrester  ejus  spouse.'  It  was  not  that  the  deed 
of  the  rebel  was  null  that  it  was  confirmed  by  the  donator ;  but  as  it  was  a  con* 
veyance  to  a  disponec,  immediately  to  take  effect,  the  conselit  of  the  donator, 
whose  interest  it  was  to  affect,  became  necessary.  Preston  was  probably  an  id- 
judger.  Home  was  probably  still  at  the  horn  unrelaxed  ;  yet  the  disposition  is 
not  null,  but  recei  'ed  by  the  disponee,  and  acted  upon  both  by  him  and  the  supe- 
rior when  thus' assented  to. 
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the  same  frequency  introduced  the  practice  of  interfering  with  the  22  No?.  1836. 
process  of  law,  by  granting  licences  and  supei-sederes,  *  quhiik  daily  ^^^^ 

<  uses  to  be  grantit  to  sik  as  be  themselves  or  uther  friendes  hes  iijndmBn. 

•  credite  of  his  Majesty,  they  being  at  his  Majesty's  home,  either  ^  j^j^^jf 

<  for  causes  of  treason,  or  none  satisfying  of  their  debt  to  their  ere-  Consulted 

•  ditoures,  or  not  obtemperand  decreets  and  cjiarges.'     These  are  ^"^8^^' 
prohibited  in  time  coming  by  1587,  c.  47.     Part  of  the  revenue  of 

the  town  of  Edinburgh  arose  from  a  grant  of  the  escheats,  delin- 
qneotibus  in  dicto  bnrgo,  et  captis  ibidem  et  convictis.  This  was 
not  held  to  apply  to  the  escheat  where  the  criminal  was  fugitive, 
aiDce  it  fell,  because  the  man  was  put  to  the  horn,  and  not  because 
be  committed  the  slaughter;  Ormiston,  25th  May  1542,  p.  2265* 
See  also  a  grant  of  escheats  already  incurred,  or  to  be  incurred  in  fa* 
Toor  of  the  Lords  of  Session,  Acts  ofSedemnt^  11th  Dec.  1579. 

When  such  was  the  frequency  of  this  process,  and  the  effects 
were  the  same  whether  in  civil  or  criminal  process,  and  when  it  was 
competent  for  a  person  at  the  horn  to  execute  so  many  deeds,  and 
BO  otter  incapacity  is  ever  hinted  at,  I  cannot  suppose  that  it  could 
hare  been  the  privilege  of  an  heir,  after  the  interest  of  the  superior 
is  at  an  end,  to  object  to  any  conveyance  or  disposition  affecting 
the  property  made  by  a  person  at  the  horn,  without  some  trace  of 
tach  being  found  in  the  decisions  of  our  Courts.  Prior  to  1693, 
there  could  be  no  disposition' or  change  of  investiture  after  the 
death  of  the  rebel :  moreover  the  pursuer  was  not  bound  to  admit 
of  any  change ;  and  as  the  heir  would  succeed  on  the  death  of  the 
rebel,  there  was  little  motive  for  a  rebel  to  make  any  new  disposi- 
tion* But  if  it  was  made,  I  cannot  see  that  the  heir,  who  took  the 
estate  by  service  as  heir,  and  of  course  was  liable  to  fulfil  the  debts 
and  obligations  of  his  predecessor,  could  object  to  it,  or  disregard 
it,  on  the  ground  that  the  maker  was  at  the  horn  at  the  time. 

The  change  which  was  introduced  by  Geo.  II.  c.  20,  abolishing 
escheat  on  homings  in  civil  causes,  was  the  only  difference,  besides 
that  by  1612,  ever  made  by  statute  as  to  the  effect  of  hornings,  al« 
though  the  influence  of  an  improved  state  of  manners  introduced  a 
difference  in  the  practice  during  the  18th  century ;  and  this  may. 
be  one  reason  why  so  salutary  a  change  was  not  introduced  at  an 
earlier  period  into  our  law.  At  the  same  time,  as  a  proof  how  sel- 
dom  any  change,  even  the  most  obvious  improvement,  can  be  made 
on  our  legal  institutions  without  the  occurrence  of  some  unlooked 
for  inconvenience,  I  may  notice  that,  however  unlikely  it  was  that 
any  such  should  have  arisen  from  this  abolition  of  escheat,  such  was 
soon  felt  in  the  case  of  Fairlie  against  Earl  of  Rothes,  1752,  Karnes^ 
Mar.  3129,  where  the  question  occurred,  how  an  obligation  adfae-- 
twn  prasiandum  was  now  to  be  enforced,  where  the  defender,  being 
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22  Nov.j836.a  Peer,  was  privileged  from  caption.  The  point  was  not  solved  b 
that  case,  and  the  ^  question  was  delayed  through  hopes  of  an  ac- 
/  commodation.'  Since  that  time,  an  aiternativeh  as  been  introduced 
into  a  summons  for  implement,  which  obviates  the  difficulty  which 
could  not  there  be  surmounted. 

Upon  the  whole,  then,  I  am  for  sustaining  the  defences  in  the 
original  process. 

With  regard  to  the  supplementary  process,  which  calls  for  re- 
duction of  the  order  of  the  Court,  authorising  registration  of  the 
deed  of  entail,  on  the  ground  that  the  late  Mr  Macrae,  being  an 
outlaw,  had  no  right,  either  .by  himself,  or  by  granting  a  mandate 
to  others,  to  appear  for  him,  to  take  any  privilege  or  benefit  of  the 
law  or  of  the  statute  1685,  and  farther,  that  such  mandate  fell  by 
his  death  on  16th  January  1820,  I  am  of  opinion,  that  although 
Mr  Macrae  could  not  appear  in  Court  in  his  own  person  to  enforce 
any  right  or  obligation  contracted  in  his  own  favour,  the  trus- 
tees whom  he  authorised  to  execute  an  entail  of  his  lands,  (a  deed 
which,  in  my  opinion,  he  could  have  executed  himself,)  were  en- 
titled to  apply  to  have  it  recorded ;  and  that  their  mandate  to 
this  effect  did  not  fall  by  his  death,  as  the  implied  mandate  under 
which  they  acted  was  not  for  behoof  of  the  mandant,  but  of  the 
heirs  of  entail,  any  one  of  whom  might  have  applied  to  have  the 
deed  recorded ;  and,  therefore,  it  dM  not  fall  by  the  death  of  the 
mandant. 

I  am  therefore  for  sustaining  the  defences  in  the  supplementary 
process  also. 

The  Lotd  Justice-Clerk  and  Lord  Meadowbavk.  —  In  answer 
to  the  questions  submitted  by  the  First  Division  of  the  Court 
in  this  case,  I  do  not  deem  it  necessary,  after  having  seen  the 
very  full  and  elaborate  opinion  of  Lord  Medwyn,  to  enter  at  any 
length  into  a  review  of  the  various  topics  that  have  been  discus- 
sed both  in  the  written  and  oral  pleadings  of  the  parties,  but 
shall  content  myself  with  stating,  generally,  the  opinion  that  I  have 
formed  on  a  deliberate  consideration  of  what  has  been  urged  re- 
garding this  important  question  in  law. 

Upon  a  review  of  the  authorities  and  decisions  of  our  law,  there 
do  not  appear  to  me  sufficient  grounds  for  holding,  that,  in  so  far  as 
regards  the  right  to  and  power  of  disposal  of  real  property,  there 
exists  any  solid  distinction  between  the  effects  of  outlawry  and  de- 
nunciation in  regard  to  crimes  in  the  Court  of  Justiciary,  and  of 
the  procedure  which  flows  from  process  in  the  civil  court,  by  horn- 
ing and  denunciation  in  regard  to  civil  debts.  It  is  no  doubt  fixed 
law,  that  on  failure  to  appear  when  duly  cited  on  a  criminal  charge, 
a  person  is  declared  to  be  an  outlaw  and  fugitive  from  his  Ma<» 
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jetty's  laws,  and  ordained  to  be  put  to  the  horn^  yet  the  proceed-  2B  Mot.  1836( 

log,  wUle  it  baa  in  practice  asaomed  the  form  of  a  sentence,  ex*     ^*^V^^^ 

presiij  bean  only  to  take  place  *  for  his  contempt  and  disobedi-  y^J^^  . 

*  eiiee  in  not  appearing  the  said  day  and  place,  in  the  hoar  of  cause,       -;— - 

'tomideriie  the  law  for  the  crime  charged  against  him.'     The  na-  coo"^^ 

tare  and  magnitude  of  the  offence  charged  has  not  the  smallest  Judgv, 

cfrctopon  the  procedure,  which,  proceeding  not  upon  the  pre* 

maptioD  of  guilt,  as  in  England  in  cases  of  treason  and  felony, 

with  08  m  eyery  case,  even  of  the  most  insignificant  crime,  leads  to 

seoteoee  of  outlawry  against  the  person  accused  who  has  failed  to 

appear,  and  who  is  thereby  held  to  be  in  rebellion  against  the  sove- 

fdgn  and  his  laws.     In  like  manner,  in  regard  to  civil  debtors^ 

vlieo  cbaiged  on  letters  of  horning  under  the  Royal  Signet,  and 

faiiiog  to  obey,  they  are  held  also  as  being  in  rebellion  on  ao^ 

eooot  of  their  disobedience.     In  point  of  form  the  two  proceed* 

iags  are  different,  but  in  substance  they  are  in  reality  the  same* 

Sir  George  Mackenzie  states.  Criminal  JVorks,  ii.  19.  6,  tliat  a 

*  pefsofl  at  the  horn  is  by  the  English  law  always,  and  oftentimes 
'  in  onr  law,  said  to  be  outlawed ;  and  to  be  outlawed  imports  the* 
^  loss  of  all  the  privileges  of  law ;  and  in  our  law  they  are  said  nan 
'  kaiere  penanam  standi  injudieio  ;  nor  puts  our  law  any  distinction 

*  betveen  ciril  and  criminal  caaes.'  And  though  there  follows  some 
reasoning,  which  may  at  first  sight  appear  to  limit  the  effect  of 
dieie  hst  words,  yet,  on  consideration,  it  will  be  found  rather  to 
aaionnt  to  the  speculative  views  of  the  author  than  to  a  contrary 
ezpontion  of  the  law.  For  the  same  author,  in  his  observations  on 
the  act  of  the  12th  Parliament  of  James  VI.  c.  145,  has  these  words ;. 
<  By  the  last  clause  of  this  act,  it  is  provided,  that  the  treasurer  or 

*  Us  depute  may  cause  secure  the  houses  of  the  committers  of  the 

*  crimes  upon  tlie  expenses  of  the  readiest  of  the  escheat  goods, 
'  that  is  like  that  annotoHo  banorum  allowed  by  the  civil  law  in  cri^ 
'  ainals  against  absents ;  and  though  the  act  specifies  only  that 
'  this  may  be  done  in  crimes,  yet  I  conceive  that  all  rebellion  is 

*  eomprehended  under  the  word  crimes :  for  in  all  cases,  even  for 

*  civil  rebellion,  not  only  may  the  treasurer  seal  till  dautton  bo 

*  foond,  but  even  the  Lords  of  Session  will,  upon  a  bill,  allow  seal- 

*  ing  of  the  rebel's  goods  at  the  donator's  instance  till  caution  be* 
'fcond.' 

A  sentence  of  fugitation  or  outlawry  ordains,  that  the  person  out- 
knred  shall  be  put  to  the  horn,  and  the  denunciation  further  bears,* 
that  all  his  goods  and  gear  shall  be  escheat  for  his  Majesty's  use  i 
and  when  this  sentence  is  duly  recorded,  and  the  outlaw  remains 
anrebxed  for  jeax  and  day,  his  liferent  escheat  also  falls,  and  the 
right  of  his  superior  to  enter  into  possession  of  his  heritable  estate 
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22  Nov.j8S6.a  Peer,  was  privileged  from  caption.  The  point  was  not  solved  in 
that  case,  and  the  <  question  was  delayed  through  hopes  of  an  ac- 
*  commodation.'  Since  that  time,  an  alternativeh  as  been  introduced 
into  a  summons  for  implement,  which  obviates  the  difficulty  which 
could  not  there  be  surmounted. 

Upon  the  whole,  then,  I  am  for  sustaining  the  defences  in  the 
original  process. 

With  regard  to  the  supplementary  process,  which  calls  for  re^ 
duction  of  the  order  of  the  Court,  authorising  registration  of  the 
deed  of  entail,  on  the  ground  that  the  late  Mr  Macrae,  being  an 
outlaw,  had  no  right,  either  .by  himself,  or  by  granting  a  mandate 
to  others,  to  appear  for  him,  to  take  any  privilege  or  benefit  of  the 
law  or  of  the  statute  1685,  and  farther,  that  such  mandate  fell  by 
his  death  on  16th  January  1820,  I  am  of  opinion,  that  although 
Mr  Macrae  could  not  appear  in  Court  in  his  own  person  to  enforce 
any  right  or  obligation  contracted  in  his  own  favour,  the  trus* 
tees  whom  he  authorised  to  execute  an  entail  of  his  lands,  (a  deed 
which,  in  my  opinion,  he  could  have  executed  himself,)  were  en- 
titled to  apply  to  have  it  recorded ;  and  that  their  mandate  to 
this  effect  did  not  fall  by  his  death,  as  the  implied  mandate  under 
which  they  acted  was  not  for  behoof  of  the  mandant,  but  of  the 
heirs  of  entail,  any  one  of  whom  might  have  applied  to  have  the 
deed  recorded ;  and,  therefore,  it  dtd  not  fall  by  the  death  of  the 
mandant. 

I  am  therefore  for  sustaining  the  defences  in  the  supplementary 
process  also. 

TTie  Lord  Justice-Clerk  and  Lord  Meadowhavk.  —  In  answer 
to  the  questions  submitted  by  the  First  Division  of  the  Court 
in  this  case,  I  do  not  deem  it  necessary,  after  having  seen  the 
very  full  and  elaborate  opinion  of  Lord  Medwyn,  to  enter  at  any 
length  into  a  review  of  the  various  topics  that  have  been  discus- 
sed both  in  the  written  and  oral  pleadings  of  the  parties,  but 
shall  content  myself  with  stating,  generally,  the  opinion  that  I  have 
formed  on  a  deliberate  consideration  of  what  has  been  urged  re- 
garding this  important  question  in  law. 

Upon  a  review  of  the  authorities  and  decisions  of  our  law,  there 
do  not  appear  to  me  sufficient  grounds  for  holding,  that,  in  so  far  as 
regards  the  right  to  and  power  of  disposal  of  real  property,  there 
exists  any  solid  distinction  between  the  effects  of  outlawry  and  de- 
nunciation in  regard  to  crimes  in  the  Court  of  Justiciary,  and  of 
the  procedure  which  flows  from  process  in  the  civil  court,  by  horn- 
ing and  denunciation  in  regard  to  civil  debts.  It  is  no  doubt  fixed 
law,  that  on  failure  to  appear  when  duly  cited  on  a  criminal  charge, 
a  person  is  declared  to  be  an  outlaw  and  fugitive  from  his  Ma? 
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jeity'i  laws,  and  ordiuned  to  be  put  to  the  horn,  yet  the  proceed-  2B  Nor,  I836( 

ing,  wbile  it  baa  in  practice  assiuned  the  form  of  a  sentence,  ex-     ^*^V^^^ 

ftestlj  bears  only  to  take  place  *  for  his  contempt  and  disobedi-  n^^^^^  - 

<  eoce  ID  not  appearing  the  said  day  and  place,  in  the  hour  of  cause,       -^— • 

'  to  nnderlie  the  law  for  the  crime  charged  against  him/     The  na-  coosa^ted' 

tare  and  magnitude  of  the  offence  charged  has  not  the  smallest  JudgM, 

eflleetttpon  the  procedure,  which,  proceeding  not  upon  the  pre- 

mafdim  of  guilt,  as  in  England  in  cases  of  treason  and  felony, 

with  OS  in  every  case,  even  of  the  most  insignificant  crime,  leads  to 

•eoteoce  of  outlawry  against  the  person  accused  who  has  failed  to 

appear,  and  who  is  thereby  held  to  be  in  rebellion  against  the  sove* 

reign  and  his  laws.     In  Uke  manner,  in  regard  to  civil  debtors^ 

vhen  charged  on  letters  of  horning  under  the  Royal  Signet,  and 

failiog  to  obey,  they  are  held  also  as  being  in  rebellion  on  ac- 

ooQDt  of  their  disobedience.     In  point  of  form  the  two  proceed* 

lags  are  different,  but  in  substance  they  are  in  reality  the  same* 

Sr  George  Mackenzie  states.  Criminal  JVarksj  ii.  19.  5,  that  a 

'  person  at  the  horn  is  by  the  English  law  always,  and  oftentimes 

^  in  oar  law,  said  to  be  outlawed ;  and  to  be  outlawed  imports  the 

Moss  of  all  the  privileges  of  law ;  and  in  our  law  they  are  said  nan 

*  habere  personam  standi  injudicio  ;  nor  puts  our  law  any  distinction 

*  between  civil  and  criminal  cases.'  And  thongh  there  follows  som^ 
reasoning,  which  may  at  first  sight  appear  to  limit  the  effect  of 
these  last  words,  yet,  on  consideration,  it  will  be  found  rather  to 
aoioQnt  to  the  specolative  views  of  the  author  than  to  a  contrary 
exposition  of  the  law.  For  the  same  author,  in  his  observations  on 
the  act  of  the  12th  Parliament  of  James  VL  c.  145,  has  these  words  t 
<  By  the  last  clause  of  this  act,  it  is  provided,  that  the  treasurer  or 

*  his  depute  may  cause  secure  the  houses  of  the  committers  of  the 

*  crimes  upon  the  expenses  of  the  readiest  of  the  escheat  goods, 

*  that  is  like  that  annotaiio  bonorum  allowed  by  the  civil  law  in  cri-' 

*  Binals  against  absents ;  and  though  the  act  specifies  only  that 

'  diis  may  be  done  in  crimes,  yet  I  conceive  that  all  rebellion  is  . 

*  cnnprehended  under  the  word  crimes :  for  in  all  cases,  even  for 
^ciril  rebellion,  not  only  may  the  treasurer  seal  till  daiition  be 

*  fbond,  bat  even  the  Lords  of  Session  will,  upon  a  bill,  allow  seal- 

*  mg  of  the  rebePs  goods  at  the  donator^s  instance  till  caution  be* 

A  sentence  of  fugitation  or  outlawry  ordains,  that  the  person  out- 
hnred  shall  be  put  to  the  horn,  and  the  denunciation  further  bears,- 
tibat  all  his  goods  and  gear  shall  be  escheat  for  his  Majesty's  use  f 
and  when  this  sentence  is  duly  recorded,  and  the  outlaw  remains 
mirelaxed  for  year  and  day,  his  liferent  escheat  also  falls,  and  the 
right  of  his  superior  to  enter  into  possession  of  his  heritable  estate 
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^Kor.fsso.  undoobtedlf  takes  effect    But  this  rale  of  lav,  accordiog  fo  the 
•authorities,  applies  to  all  persons  put  to  the  horn  and  denounced 
rebels.     These  are  unquestionably  serious  eonsequeneesi  resuldng 
from  the  contumacy  exhibited  by  the  ootlaw,  indep^idently  of  the 
other  attendants  of  the  sentence  of  outlawry,  on  which  it  is  anne- 
cessary  to  enlarge.     But  farther  than  the  forfeiture  of  his  liferent 
€scheat,  and  the  known  legal  interests  that  in  consequence  be» 
Jong  to  the  person  entitled  to  that  forfeiture  of  his  vassal  or  to  hk 
donatary,  I  can  discover  no  express  dictum  or  authority  for  hold^ 
ing,  that,  according  to  the  law  of  Scotland,  a  vassal  is  furtlier 
punbhed  in  consequence  of  his  outlawry,  by  being  deprived  of 
idl  powers  as  to  the  fee  of  his  heritable  estate.     It  is  no  doubt 
true  that  the  person  under  denunciation  of  outlawry  can  execute 
no  deed,  or  do  any  act  that  can  injure  or  impair.Uie  interests  of 
his  superior  or  his  dooatary  in  his  liferent  escheat,  the  exclusive 
^njoymeht  of  which  remains  with  them;   but  quotid  the  fee  of 
]what  is  the  subject  of  that  escheat,  and-  upon  which  the  supe- 
rior or  his  donatary  has  no  legal  claim  whatever,  the  rights  of  the 
outlawed  vassal  remain  entire,  subject  no  doubt  to  the  limitation, 
that  he  cannot  appear  in  a  court  of  justice  to  sue  or  defend  regard* 
ing  it  while  unrelaxed.    It  is  accordingly  clearly  established  by  the 
cases  referred  to  in  the  pleadings,  that  in  so  far  as  they  do  not 
trench  on  die  rights  of  superi<»s  or  donataries,  the  acts  of  the  pe^ 
son  denounced  as  rebel  are  recc^ised  as  perfectly  legaL    He  has 
not  forfeited  the  fee  of  his  estate  by  the  sentence  of  ositlawry.  The 
law  has  not  declared  him  incapable  of  disposing  or  limiting  the  en- 
joyment of  it  after  his  death ;  for  it  seems  inconceivable,  that  if 
every  act  of  a  person  after  sentence  of  outlawry  and  denunciatioa 
recorded  under  it  were  utterly  null  and  void,  it  should  not  hard 
been  so  stated  in  some  authority  or  other.     Nobody  will  deny  tiiat 
a  person  outlawed,  though  said  to  have  thereby  suffered  the  capitis 
diminution  may  succeed  to  an  estate  which,  at  his  death,  will  pass  to 
his  heir,  or  that  he  can  enter  into  a  legal  marriage,  and  thata  law^ 
ful  child  begotten  and  born  after  sentence  of  outlawry  will  be  en^ 
titled  to  succeed  to  its  fiither,  though  it  has  been  the  practice  to 
grant  a  relaxation  or  dispensation  for  enabling  one  in  such  drcnm* 
stances  to  be  duly  served  jn  terms  of  the  brieve  of  mortancestry. 
It  would  be  a  violation  of  legal  principle,  however,  to  hdld,  that 
with  regard  to  an  estate  in  which  the  persob  outlawed  stood  invest- 
ed in  fee  simple,  but  of  the  enjoyment  of  the  rents  and  profits  of 
which  he  was  merely  deprived  during  his  life  by  the  operation  of 
law,  from  his  incapacity  to  discharge  the  duties  of  vassal,  lie  should 
farther  be  held  debarred  from  all  power  of  regulating  the  saccessioB 
of  it  after  his  death.    This  is  a  penalty  resulting  firona  outUwry 
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which  would  require  either  to  be  established  by  express  statute,  or  92  Nov.  ld3<L 
to  have  been  declared  to  attach  to  the  outlawed  person  by  a  series    ^^^V^^ 
T€rumjmdieatarum  of  the  moet  decisitre  nature,  but  of  which  I  have  ^y^i^^ 
seen  no  evidence  in  this  case.  

Without,  therefwe,  enlargiBg  further,  and  feeling  indebted  to  ^^^i^ 
Lord  Medwyn  for  the  laborious  researches  made  by  him,  I  am  of  Judgen.  - 
opimon,  that,  independently  of  the  specialty  that  occurred  in  this 
ease,  from  the  late  Mr  Macrae  baring  granted  the  diiq>osition  of  bis 
estate  to*  Mr  Alexander  Young  prior  to  the  sentence  of  outlawry 
proBoiiBced  against  him  in  the  Court  of  Jusddary,  the  entail  of  the 
estate  of  Holmains  is  not  reducible  on  the  ground  on  which  it  is 
rested  in  the  first  question  put  to  the  Consulted  Judges,  nor  on  that 
fitaled  in  the  second  qoestion,  as  that  entail,  having  l)een  executed 
by  trustees,  was  competently  recorded  on  application  by  them,  as  it 
night  also  have  been  at  the  instance  of  any  one  having  an  interest 
in  the  succession  under  it. 

Lord  Meadawbanh, — I  concur  in  the  opinion  of  Lord  Medwyn 
and  the  Lord  Justice-CleTk. 

Lords  Mcnere^  Gierke  and  Coekbum. — If  the  deed  of  entail 
here  sought  to  be  set  aside  had  been  the  direct  act  of  Mr  James 
Macrae,  after  the  sentenee  of  outlawry  and  fngitation  pronoun- 
ced against  him  by  the  High  Court  of  Justiciary,  and  after  tb6 
letters  of  denunciation  on  that  sentence  had  been  executed,  the 
said  sentence  never  having  been  recalled,  or  if  that  entail  mnst 
in  law  be  regarded  in  the  same  light  as  if  it  were  his  direct  ac^  I 
^ouM  have  considerable  hesitation  in  thinking  that  it  ought  to 
be  sustained.  The  question,  whether  the  felling  of  the  liferent 
esdieat,  upon  denunciation  on  letters  of  homing  for  a  civil  debt, 
before  the  statute  20.  Oeo»  11.  had  the  effeot  of  disabling  the 
party  so  denounced  rebel  from  executing  any  deeds  of  conveyance 
of  his  heritable  estate,  has  been  »fgued  at  great  length  in  the 
eases,  and  at  th$  heariog.  /But  as  it  does  not  appear  to  me  that  the 
solution  of  that  question  in  the  negative  would  be  suffident  fo^ 
determining  that  a  denonnoed  outlaw,  by  the  sentence  of  the  cri- 
minal court,  cooM  effectually  execute  a  deed  of  entail,  I  shall  only 
observe  on  that  point,  that  it  does  not  seem  to  depend  on  the  sup- 
position of  a  firfiUtire  of  tfae^  of  the  estate  as  in  the  person  of 
the  rebel,  or  on  the  clearest  settlement  of  the  reverse.  There  can 
be  no  doid>t,  that  the  fee  is  not  forfeited  to  such  an  effect  as  to  pre- 
dode  the  heir  from  taking  it  up  en  the  expiry  of  the  liferent,  or  to 
allow  it  to  be  carried  by  any  gift  of  the  liferent  escheat.  The  pro- 
per question 'is,  concerning  the  pmoers  of  the  rebel,  after  denuncia-^ 
tion,  to  perform  legal  acts  effecting  the  heritage  thus  fallen  for 
die  time  into  the  hands  of  the  superior ;  and  Ibis  seems  to  me  to 
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22  Not.  1836.  depend,  not  80  much  on  the  point,  whether,  tit  ihe  abdrad^  a  partjr 
fio  situated  was  disabled  from  executing  deeds  of  conveyance,  as  on 
the  difficulty  of  holding  that  any  one  except  the  superior  could  le- 
gally object  to  them. 

But  after  giving  all  the  attention  in  my  power  to  the  arguments 
and  authorities  laid  before  the  Court,  I  have  not  yet  been  convinced 
,that  there  is  not,  in  relation  to'the  present  question^  an  essential  dif- 
ference between  the  effect  of  a  sentence  of  outlawry  by  the  crimi- 
nal court,  and  the  effect  formerly  given  to  denunciation  for  a  civil 
debt.  Both,  no  doubt,  produced  the  liferent  escheat,  whereby  the 
estate  falls  into  the  superior's  hands  during  the  rebel's  life.  So  far 
there  is  a  similarity ;  and  it  has  never  been  maintained,  that  there 
was  any  forfeiture  of  the^e  to  the  superior  or  the  Crown,  such  as 
might  follow  on  an  express  sentence  to  that  effect  on  trial  and  con- 
viction of  a  crime.  The  real  question  is,  whether,  the  estate  re- 
maining under  the  liferent  escheat,  to  be  taken  up  by  the  heir  of 
.investiture  on  the  expiry  of  it,  the  party  denounced  outlaw  under 
sentence  of  the  Circuit  Court  is  legally  capable^  without  recall  oi 
the  sentence,  to  do  the  acts  which  are  implied  in  the  execution  of 
im  entail  under  the  statute  1685  ? 

From  the  note  in  Elchies  on  Stair,  p.  194,  and  the  authoriUes 
there  referred  to,  it  appears  that  the  forfeiture  of  the  liferent  es- 
cheat had  taken  place  on  denunciation  on  a  criminal  sentence  of 
outlawry,  long  before  the  same  consequence  was  applied  to  the  case 
of  a  party  at  the  horn  for  a  civil  debt ;  and  that  the  act  1535,  c.  82, 
was  only  passed  in  order  to  remove  a  doubt,  still  at  that  time  ex- 
isting, as  to  the  latter  case.  But  though  that  act  declared  the  law 
po  be,  that  the  liferent  escheat  fell  in  all  cases  of  parties  denounced 
rebels,  except  for  treason  and  lese  majesty,  it  does  not  at  all  follow 
that  that  was  the  only  consequence  resulting  from  completed  out^ 
lavory  by  sentence  of  a  criminal  eourt,  which  stood  on  the  undoubt- 
ed criminal  law,  at  all  events  for  slamghtery  independent  of  that 
statute  altogether. 

The  clear  doctrine  of  the  law  was  and  is,  that  a  party  denounced 
outlaw  on  such  a  sentence  is  ^  dvUiter  mortuus^ — that '  amittit  Ic 
fgem  temBi — that  dicre  is  *  aforfeUure  of  his  person  in  law^  &c 
JETtim^,  ii.  270,  3d  edit.  The  effect  of  this  is  explained  to  be,  that 
he  cannot  bear  testimony  in  any  court ;  that  he  cannot  hold  an  office 
of  trust ;  that  he  cannot  pursue  or  defend  in  any  process,  civil  or 
criminals  that  he  cannot  *  claim  any  personal  privilegej  or  bbmefit 
<  WHATSOEVER  of  the  law ;'  Ibid.  The  principle  is  equally  stated 
by  all  the  authorities,  though  it  is  variously  expressed. 

These  are  consequences  .of  a  very  strong  and  decided  nature; 
they  are  given  only  as  examples,  of  the  effects  of  the  general  role 
of  disability ;  and  it  seems  to  me  to  be  very  clear,  that  some  of  these 
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at  least  £d  not,  in  all  ca8e85  follow  on  dennncftfQ^'*for  civil  debt  29  Not.  18d6L 

Apaaaa^  in  Sir  George  Mackenzie's  Criminal  Law^'Voi.  ii..  Works^    \^s^^^ 

f,  225,  has  been  quoted  in  this  cause,  as  proving  that  th^re^  is  no  Hjn!^«n. 

(fifaenee*     It  appears  to  me  very  singular  that  it  shouI^'^Jbe  so      -; — 

tbooght     I  humbly  think  that  it  is  a  direct  authority  to  the 'cou-  ^q°u^J^/ 

torj.    The  question  is  stated  in  the  beginning  of  the  paragraph^- 7u4ges. . 

lather  ^  a  person  (xt  the  honij  or  excommunicated,  may /ncrstce  T*  *;*'; 

BypoMcm^,  the  author  clearly  means  prosecute  for  a  crime  in  the 

criniDal  Gonrt ;  for  it  is  of  wdi  pursuits  only  that  he  is  treating. 

He  says  that  the  point  is  debateable ;  and  then  proceeds  to  state 

die  reasons  for  and  againU  the  admission  of  such  accusers.     In 

itadng  what '  may  he  alleged^  for  the  negative^  he  mentions,  that  a 

peiaon  at  the  ham  is  held  to  be  outlawed,  and  that  outlaws  are  held 

^mmhiAere  personam  standi  injudicio;*  and  he  closes  this  statement 

fiidud  may  be  alleged  on  that  side  of  the  argument  with  the  words 

iclied  on,  '  nor  puts  our  law  any  distinction  betwixt  civil  and  cri- 

c  Dunal  eaxuts!     I  think  it  very  apparent  that  these  words,  even  if 

they  were  unexplained,  and  could  be  taken  as  expressing  Sir 

George  Mackenzie's  own  opinion,  do  not  at  all  relate  to  the  «en- 

tetiee  of  oydawrg  by  the  criminal  court,  on  the  one  hand,  or  the  de^ 

mmdatian  on  letters  of  horning  for  civil  debt,  on  the  other ;  but 

dearly  to  the  cause,  civil  or  criminal^  in  which  the  outlaw  attempts 

fo  appear  as  a  party.    There  really  can  be  no  doubt  that  this  is  the' 

meaning,  both  from  the  whole  scope  of  the  passage,  and  from  the 

ase  of  the  word  causes,  which  cannot  apply  to  a  charge  of  horning. 

Bat  after  stating  these  arguments  for  the  one  opinion  and  the 

other.  Sir  George  goes  on  to  endeavour  to  resolve  the  question. 

Andl  how  is  this  done  ?  <  For  reconciling  whicXi^diffictdty,  it  may  be 

'  alleged,  that  there  is  a  distinction  betwixt  the  being  outlawed 

^for  a  CRIMINAL  or  ciyil  cause,  and  that  those  who  are  denounced 

^fitffUtce  upon  any  criminal  account  cannot  be  pursued  untU  they  be 

'  rdaxedj  which  is  incontrovertibly  true  in  our  law  ;  seeing 

<  if  a  person  be  denounced  for  not  finding  caution  for  his  appear- 

*  anoe  to  underlie  the  law,  he  will  not  be  admitted  to  propone  any 

*  defence  till  he  be  relaxt ;  but  though  a  person  be  at  the  horn  for  a 

*  ewil  cause,  it  appears  most  unreasonable,  that,  because  a  person  is 

*  not  able  to  pay  a  great  sum,  for  which  he  is  denounced,  that  he 

*  shall  not  therefore  be  permitted  to  defend  his  own  innocence 
'  against  a  crime  laid  to  his  charge.  It  seems  likewise  reasonable 
^  that  some  distinction  should  be  made  betwixt  a  pursuer  and  de^ 
^fonder  in  this  case ;  for  it  seems  unreasonable,  that  he  who  accuses 
'  another  for  a  crime  should  debar  him  from  self-defonce,  though  the 

*  dehatrng  him  from  pursuit  be  not  so  unfavourable.'  And  theii 
^  jootes  a  case,  Spenoe  and  Bannatyne,  in  which  it  was  actually 
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2^  Nov.  \S36.  found  by  the  GpHTt^that  tbe  pursuer  in  a  criminal  pursuit  could  not 

^•^^V^^    hy  homing  tix''A<^t  debar  the  accused  a  defmdendo. 
Hym?man.  ^*  seefas  to  me  to  be  impossible  to  hold,  that  Sir  George  Mac* 

--—        kenzi«];-iA'ihis  passage,  gives  an  opinion,  either  in  words  or  in  true 
ConsSte/^    mcanCrijf,  that  there  is  no  difference  between  the  effects  of  outlawry 
Judges.        Tjoo  '^sriminal  sentence,  and  that  arising  from  horning  for  ci?il  deb^ 
.  '..*%  'or  to  doubt  that  he  does  distinctly  say  that  there  is  a  very  impor* 
'*  -;   *   taut  distinction.     He  does  not  precisely  resolve  the  case  of  a  per- 
son at  the  horn  pursuing  for  a  crime ;  but,  in  the  very  point  of  di^ 
ability  to  pursue  or  defend^  which  is  the  thing  he  is  treating  of,  he 
says  expressly  that  there  is  a  dieiincHon  between  the  cases^  and  gives 
authority  for  the  assertion. 

I  do  not,  however,  think  it  necessary  to  go  at  large  into  tbe 
authorities  which  were  cited  on  this  subject  I  have  thought  it 
proper  to  explain  my  view  of  the  passage  in  Mackenzie,  which  has 
appeared  to  others  to  be  express  on  the  point  against  that  view. 
But  all  I  mean  to  say  is,  that  I  have  not  yet  been  convinced  Cha^ 
there  is  not  an  essential  difference  in  principle  between  the  efktt 
of  outlawry  by  the  sentence  of  the  criminal  court,  Mid  that  of  oat» 
lawry,  under  the  former  law,  for  civil  debt ;  or  that  the  rules  appli- 
cable to  the  latter  will  settle  the  former  case. 

And  if  the  facts  were  such  as  fairly  to  raise  the  question,  I  should 
not  be  prepared  to  say,  that,  under  the  rule  as  laid  down  by  Baron 
Hume  and  the  other  authorities,  an  outlaw  by  such  a  sentence 
could  effectually  execute  a  deed  of  entail.  The  proper  form  of 
making  a  deed  of  tailzie  is  by  resigning  the  lands  in  the  superior's 
hands,  for  new  infeftment  to  special  heirs,  and  under  conditions. 
According  to  the  ancient  principle,  that  should  be  done  by  the  vas* 
sal  appearing  in  the  superior's  court  The  doing  it  by  procurator^ 
was  an  indulgence.  How  could  the  outlaw  perform  such  an  aci  ? 
How  could  he  state  himself  as  vassal  f  How  could  he  claim  the /7rt« 
vilege  conferred  on  ^  his  Majesty's  subjects '  by  the  act  1685  ?  Ho¥^ 
could  he  demand  registration  under  it  by  an  application  to  tbis 
Court,  or  authorise  another  to  do  so  for  him  ?  In  a  word,  I  eannot 
see  how  a  person  who  is  <  civilly  dead,'  who  has  *  lost  the  law  of 
^  the  land,'  and  *  can  claim  no  privilege  or  benefit  under  it,'  can  be 
in  a  capacity  to  perform  the  atta  legitima  which  are  implied  in  the 
making  of  a  deed  of  entail. 

But,  notwithstanding  the  diiBculty  which  I  have  in  adoptinjg  tlte 
argument  of  the  defender  in  this  view  of  it,  I  am  of  opinion,  on  the 
^tual  facts  of  the  case,  that  the  entail  is  effectual.  I  think  it  a 
point  of  extreme  importance  in  the  case,  that  the  estate  was  con- 
veyed by  Mr  Macrae,  by  an  absolufee  disposition,  on  the  dth  May 
1790,  to  Mr  Alexander  Young,  before  even  the  execution  of  tUe 
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crimioal  letters  agidnst  him,  and  that  iofeftmeot  followed  on  the  22  Not.  1636^ 
15th  May  thereafter.     There  was  nothing  in  law  to  prevent  the  execu^    ^^"^V^^ 
tioH  of  such  a  diaeif-— supposing  all  questions  with  creditors  or  the  ^7^^ 
superior  to  be  waived  or  reserved.     It  was  an  effectual  conveyance     •^•<«- 
to  divest  Mr  Macrae  of  the  estate  in  form,  and  to  place  all  th^  ^i'^lru(!d'^ 
powers  of  the  fee  in  another  person.    Mo  doubt,  it  was  understood  Judges. 
to  be  given  in  trust  only  for  the  benefit  of  Mr  Macrae  and  his 
fiunily ;  but  it  was  so  entirely  out.  of  his  own  power,  that  he  could 
sever^  unless  rehized,  have  enforced  the  trust  in  a  court  of  law* 
So  fiir  as  he  was  concerned,  it  stood  on  the  honour  of  the  disponees. 
Holding  it  on  such  an  understanding,  Mr  Toung,  acting  on  M? 
Macrae's  personal  instructions,  but  solely  by  his  own  powers  as  in 
the  fee,  conveyed  it  to  other  trustees;  then  these  trustees  ezecute4 
a  declaration  of  trust,  in  conformity  to  Mr  Young's  deed ;  and  at 
last,  00  receiving  the  mandate  of  6th  May  1807,  executed  the  deed 
of  entail  now  in  question. 

.  The  question  is,  on  what  ground  can  the  pursuer,  Mr  Macrae's 
heir-at-law,  chaUenge  that  deed?  He  cannot  reduce  Mr  Macraes 
diqHfsition  to  Mr  Young;  for  the  granter  was  then  in  the  full  fee 
as  nnlimited  proprietor.  The  pursuer's  own  title,  therefore,  can 
only  stand  on  Mr  Young's  disposition,  and  the  subsequent  declara« 
tion  of  trust  by  the  other  parties.  But  though  Mr  Young,  and 
the  other  trustees  by  his  conveyance,  might  act  under  the  personal 
instructions  of  Mr  Macrae,  all  the  acta  legitima  were  done  by  them^ 
who  were  under  no  legal  disability ;  and  all  flowed  from  the  ab- 
solute  and  unqualified  disposition  to  Mr  Young,  which  was  a 
valid  and  unchallengeable  deed.  If  Mr  Young  had  never  cpnvey«- 
ed  the  estate,  and  there  had  been  no  declaration  of  trust,  the  pur- 
soer  could  only  have  recovet-ed  it  as  heir  ^of  his  father  after  his 
death,  by  proving  the  trust  by  Mr  Young's  oath.  But  what  title 
can  the  pnrsuer  have  to  comphun  of  the  exercise  of  the  powers 
of  the  disponee,  according  to  the  reality  of  the  trusty  as  Mr  Young 
knew  it,  and  must  have  sworn  to  it  ?  That  Mr  Macrae  gave  his 
instructions  afterwards,  and  that  the  trustees,  for  their  own  exonera- 
tion, took  formal  mandates,  does  not  appear  to  me  to  alter  the 
state  of  the  case.  The  case  would  have  been  the  same,  if  Mr 
Yoaog  had  origmally  had  all  the  necessary  instructions  for  execu- 
ting an  entail,  and  had  at  last  made  it.  His  trust  was  more  general 
and  absolute.  Bu^  by  whatever  instructions  it  was  carried  intp 
execution,  and  ultimately  brought  to  the  creation  of  the  entail, 
these  were  bat  personal  movements  extraneous  to  the  tide ;  and 
if  Mr  Yoong  in  the  first  instance,  and  the  other  trustees  after- 
wards, held  it  to  be  their  duty  to  act  on  them,  they  had  tl^e  power 
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62  Not.  1836.  and  the  rigbt  to  do  so^  without  entitling  any  party  to  challenge 
their  acts. 

In  truth,  the  only  case  in  which  it  is  conceivable  that  the  pur- 
suer could  be  entitled  to  object  to  the  acts  of  the  trustees,  would  be 
the  supposable  event  that  they  had  disregarded  the  instructions  of 
Mr  Macrae,  or  acted  contrary  to  what  they  might  have  admitted, 
in  writing  or  upon  oath,  to  be  the  nature  of  the  trust  under  which 
they  held  the  title  of  property.  But  this  cannot  be  said:  The 
pursuer's  case  is  on  an  assumption  of  the  reverse.  And  as  the 
grantors  of  all  the  deeds  of  conveyance,  up  to  Mr  Macrae  himself, 
in  his  disposition  of  May  1790,  were  perfectly  in  tituh^  and  under 
no  disability  at  the  dates  of  them,  it  is  difficult  to  find  any  thing 
like  a  relevant  ground  of  reduction. 

The  pursuer  lays  down  the  proposition,  perfectly  true  in  general 
and  to  certain  effects,  that  an  estate  being  held  in  trust  for  a  party 
is  still  in  the  substance  of  the  right  of  property  his,  and  under  his 
command.  But  the  question  here  depends  on  the  form  of  the  title, 
or  the  power  to  make  it  As  to  the  substance,  Mr  Macrae  could, 
in  May  1790,  have  given  the  estate  to  Mr  Young  absolutely  with- 
out any  trust,  if  he  had  chosen  to  do  so.  He  did  give  it  absolutely 
in  form,  though  on  an  understood  trust  The  trust  has  been  ful« 
filled  according  to  his  will ;  and  the  title  created  stands  on  rights  in 
which  there  is  no  inhability  in  the  persons,  and  no  defect  in  the 
form  of  conveyance.  The  objection  is,  that  it  is  made  according  to 
the  wishes  or  instructions  of  Mr  Macrae.  I  am  of  opinion  that  this 
IS  not  relevant,  and  that  the  formality  of  the  writings  expressiye  of 
such  instructions  does  not  alter  the  true  state  of  the  question  arising 
on  the  title. 

For  these  reasons,  I  am  on  the  whole  of  opinion,  in  answer  to 
the  question  stated,  that  the  deed  of  entail  therein  referred  to  is 
not  liable  to  reduction  at  the  instance  of  the  pursuer,  as  heir-at-law 
of  his  father,  Mr  James  Macrae. 

Lord  Glenlee. — I  concur  in  the  foregoing  opinion. 

Lord  Cochburn. — I  concur  in  this  opinion. 

Lords  Corehouse^  Fullerton  and  Jeffrey. — I  agree  entirely  in  the 
conclusion  at  which  Lord  Medwyn  has  arrived.  Independently  of 
the  light  which  his  researches  have  thrown  on  the  subject,  it  ap- 
pears to  me  that  the  question  may  be  decided  by  a  reference  to 
dear  and  familiar  principles.  It  is  settled  law,  that  a  sentence  of 
f  agitation  in  the  criminal  court  (except  in  the  case  of  treason)  doea 
not  operate  as  a  conviction  or  attainder:  it  does  not  even  create  a 
presumption  that  the  fugitive  is  guilty  of  the  offence  of  which  he  is 
accused.  It  is  the  punishment  of  a  different  offence  altogether,  that 
of  disobedience  to  the  King's  will  in  failing  to  appear  for  trial. 
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Thai  ^Bobedience  is  the  same,  and  is  visited  with  the  same  punish-  22  Not.  ]830« 
ment,  however  heinous  the  crime,  or  however  slight  the  misde-    ^'"^V^^ 
meifloar  with  which  the  party  is  charged.  Hjodmu. 

Tlie  penal  consequences  of  fugitation,  to  a  certain  extent,  are      -- — 
desdy  defined  by  statute  and  usage.     The  single  escheat  falls  im-  co3t<!d*^ 
nediately  after  the  sentence  is  pronounced.     The  liferent  escheat  Judges. 
Ub  when  the  fbptive  has  remained  for  a  year  and  day  unrelaxed. 
It  is  fixed,  by  the  express  authority  of  all  the  writers,  that  the  fee 
«f  Us  heritable  property  is  not  affected  by  this  sentence :  the  supe- 
liorhaB  nothing  more  than  the  usufruct,  that  is,  the  profits  and  issues 
of  the  fee  during  the  fugitive's  life. 

The  only  other  penalty  consequent  on  fugitation,  as  is*admitted, 
is,  that  the  fugitive  becomes  an  outlaw — amittit  legem  terrss.  What 
the  import  of  thia  expression  is,  must  be  gathered  from  authority 
or  usage ;  and  here,  as  in  every  other  case  in  the  administration  of 
penal  law,  the  offender  has  the  benefit  of  a  rigorous  construction  Jn 
his  &voar. 

Now,  it  18  distinctly  laid  down  in  all  the  books,  that  the  outlaw 
has  no  longer  a  persona  standi  in  judicio ;  that  he  is  incapable  of 
suing  or  being  heard  in  defence  in  any  court :  therefore  he  can  vin- 
dicate no  right, — he  can  protect  himself  against  no  claim  by^means 
of  judicial  proceedings.  As  he  is  not  recognised  in  judgment,  he 
is  said  to  be  civiliter  mortuus,  and  on  that  account  it  has  been  de* 
dded  that  he  can  exercise  no  public  function ;  for  example,  he  can- 
not oflBciate  as  a  judge,  or  serve  on  a  jury,  or  give  testimony  as  a 
witness,  or  act  as  a  magistrate,  as  a  notary,  or  as  tutor.  Further 
than  this  I  see  no  authority  or  precedent  to  show  that  the  penalty 
extends.  The  fee  of  his  landed  estate,  as  has  been  observed,  re- 
BHuns  in  him  during  his  life,  and  at  his  death  is  taken  out  of  his 
hsereditas  jacens  by  the  service  of  his  heir.  It  is  nowhere  said  that 
he  is  incapable  of  contracting  an  obligation  in  favour  of  others,  or 
of  imposing  an  obligation  upon  them ;  or  that  he  is  incapable  of 
acquiring  an  heritable  estate  during  the  subsistence  of  his  outlawry, 
or  conveying  it  by  a  deed  inter  vivos  or  mortis  causa,  and  that 
either  absolutely  or  under  conditions.  Indeed  there  is  an  express 
aothority,  *  that  the  fee  of  his  lands,  though  the  rights  of  the  same 
^  aopervene  to  him  after  sentence,  descends  to  his  heir,'  {Bank.  ii. 
253,)  under  the  exception,  that  if  the  lands  were  purchased  with 
SMveable  funds  belonging  to  him  at  the  date  of  the  sentence,  they 
would  go  to  the  Crown  as  a  surrogatum  for  what  the  fugitive  had 
fiaudnlently  attempted  to  withdraw  from  the  single  escheat  In- 
deed, it  is  manifest,  that  no  act  of  his  can  be  effectual  to  the  pre- 
jnflfiee  of  the  rights  vested  in  others,  by  his  fugitation,  whether  it 
be  the^JKiog  or  the  anp^riori  or  their  donatarles. 
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S!^Nov.  1836.  The  argument  on  which  the  pursuer  chiefly  relies  id,  that,  at  the 
outlaw  is  said  to  be  civiliter  mortuus^  it  is  implied  in  that  ezpre»* 
sion,  that  he  has  lost  every  privilege  of  a  i^ubject,  and  therefore, 
among  other  privileges,  that  of  disposing  of  landed  property^  But 
it  is  plain  that  the  import  of  a  general,  and  that  too  a  metaphori** 
cal  term,  requires  to  be  defined  by  statute  or  usage.  If  it  were  to 
be  taken  in  all  the  extent  of  which  it  admits,  and  in  which  it  u 
employed  in  some  systems  of  jurisprudence,  it  would  infer  that  the 
outlaw  neither  could  contract  marriage,  or  have  lawful  children,  of 
have  any  right  whatever  vested  in  him.  But  there  is  no  authority 
that  civil  death  is  so  construed  in  the  law  of  Scotland.  On  the 
contrary,  as  has  been  already  stated,  he  can  hold  property,  he  can 
purchase  property,  and  his  son,  begotten  and  born  after  the  sen^ 
tence  of  outlawry,  can  serve  nearest  and  lawful  heir  to  him  after 
his  death. 

i  If  any  of  the  numerous  and  important  disabilities  which  the  par* 
suer  represents  as  following  a  sentence  of  outlawry  really  existed, 
it  is  certain  that  some  notice  would  have  been  taken  of  them  in  the 
books.  But  he  has  not  produced,  and  cannot  produce,  an  authority 
for  any  of  them,  with  the  exception  of  those  which  have  been  al« 
ready  alluded  to ;  and  more  particularly,  he  has  produced  no  aa* 
thority  that  an  outlaw  cannot  dispose  of  hi&  heritable  estate.  The 
weight  of  negative  evidence  is,  in  my  opinion,  of  itself  conclusive 
of  this  question ;  and  if  the  outlaw,  though  said  to  be  civilly  dead, 
can  contract  the  most  important  of  all  civil  contracts,  and  if  he  can 
purchase  landed  property,  and  hold  it  in  fee,  there  is  no  reasoi 
why  he  should  not  convey  it  also. 

But,  independently  of  negative  evidence,  and  of  the  strictness 
with  which  all  penal  laws  are  construed  in  favour  of  the  offender, 
it  is  thought  that  there  is  satisfactory  positive  authority  on  the  very 
point  now  at  issue.  Without  stopping  to  inquire  whether  the  con- 
sequences of  denunciation  on  a  charge  of  horning  for  a  civil  debt^ 
fire  in  every  respect  the  same  with  those  which  result  from  a  sen- 
tence of  fugitation  in  the  criminal  court,  it  is  enough  to  say,  that, 
in  both  cases,  the  person  denounced  or  fugitated  (before  the  change 
of.  the  law  by  the  Jurisdiction  Act)  was  declared  an  outlaw,  his 
single  and  liferent  escheat  fell  in  the  same  manner,  and  produced 
the  same  effects.  In  both  cases  he  was  deprived  of  a  persona  standi 
in  judicio,  and  could  neither  sue  nor  defend;  in  both  he  was  pro- 
nounced to  have  lost  the  benefit  of  the  law ;  and  in  both  to  be 
civiliter  mortuus;  jStoir,  iv.  47.  §  10,  II. 

.  It  has  been  repeatedly  decided  in  tlie  cases  cited  by  the  defend^ 
ers,  that  a  person  denounced  on  a  horning  can  make  an  assignation 
of  an  heritable  subject^  if  it  is  not  to  the  prejudice  of  the  fisk;  Cua- 
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nlngbame,  Mavth  21. 1623;  Clerk,  Dec.  10.  1629.     If,  therefore,  28  Nov.  Iddtf.^ 
outlawry  in  a  civil  case,  though  the  fugitive's  escheat  has  falloDi    W^yi^^ 
though  he  has  lost  the  privilege  of  the  law,  though  he  has  no  h!^]^q, 

persona  standi^  though  he  is  civilly  dead,  does  not  disable  him  to       

dispose  of  his  heritage,  what  ground  is  there  to  infer  that,  the  out-  conwKed 
law,  by  the  sentence  of  the  criminal  court,  on  whom  the  same  Judges.   . 
penalties,  and  no  others,  are  declared  to  attach,  has  not  the  same 
power  ?  Is  the  general  and  metaphorical  term,  civil  deaths  to  be         v     ^ 
construed  in  the  one  case  in  one  sense,  and  in  the  other  case  in  a 
totally  different  sense,  and  that  without  the  shadow  of  authority  in 
the  books  ? 

With  the  benefit  of  Lord  Medwyn's  researches,  and  after  care* 
fill  inquiry,  I  have  not  been  able  to  discover  that  the  oonsequences 
of  a  denunciation  on  a  horning  are  different  from  those  of  fugitatioD 
in  the  criminal  court,  or  in  any  respect  less  severe,  with  the  excep- 
tion of  the  distinctions  introduced  by  express  statute,  or  in  one  or 
(wo  instances  rendered  necessary  either  from  the  different  forms  of 
procedure  in  tbe  civil  and  the  criminal  courts,  or  from  obvious 
views  of  expediency  and  justice.  I  do  not  tliink  that  outlawry  for 
failure  to  implement  civil  obligations  was  introduced  for  the  first  time 
by  tbe  act  1 335,  c.  32.  The  contrary  is  proved  by  a  passage  in  the 
Reffiam  Majestatem^  i.  1 8. 3,  where  it  is  said,  that  if  the  seller  of  any 
property  fails  to  relieve  his  cautioner,  he  shall  be  outlawed  forth  of 
all  the  realm  of  Scotland  wherever  he  shall  be  found  or  apprehend"* 
ed.  It  was  doubted  by  the  Court  of  Session,  in  1535,  whether  the 
liferent  escheat  fell  either  in  civil  cases,  or  in  any  ease  except 
slaughter ;  but  on  a  reference  to  Parliament,  tbe  Lords  of  the 
Articles  found,  ^  that  the  use  in  times  bygane  has  bene,  that  the 

<  mailles  and  dewties  of  the  landes  of  them  that  has  been  zeir  and 

*  day  at  tbe  home,  halden  of  other  superiours  than  the   Kingia 

<  Grace,  zeir  and  day  being  by-paste,  returned  again  to  the  supe- 
i  riours  of  the  saidis  landes,  for  tbe  lifetime  of  them  that  sustained 

*  sik  proces  of  horning  zeir  and  day,  as  said  is,  except  crimes  of  trea« 

<  son  and  lese  majestic/  However  this  may  be,  it  is  certain  that» 
in  1612,  the  penal  consequences  of  outlawry  for  debt  were  as  seyere 
as  those  of  outlawry  in  the  criminal  court,  because  it  required  a 
statute  in  that  year  to  prevent  the  outlaw  in  the  former  case  from 
being  destroyed  as  a  wild  beast  with  impunity. 

Sir  George  Mackenzie,  in  a  passage  quoted  in  the  pleadings,  lays 
it  down  in  general  terms,  ^  that  our  law  puts  no  distinction  in  this 

<  matter  between  civil  and  criminal  causes,'  by  which  it  is  thought 
he  means  outlawry  by  denunciation  for  a  civil  debt,  and  outlawry 
by  fugitation  in  the  criminal  court.  But  he  goes  on  to  mention  an 
exception,  the  necessity  of  which  is  quite  apparent.    If  a  person  i^ 
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2t  Nov.  1830.  prosecuted  in  the  criminal  court  for  a  crime,  and  is  prevented  hy 
the  accuser  from  stating  his  defence,  by  a  sentence  of  fugitation 
pleaded  in  bar,  it  is  in  the  power  of  the  criminal  court,  if  they  see 
cause,  to  repone  him  against  the  fugitation  de  planOf  that  he  may 
be  heard.  But  if  the  accused  in  the  criminal  court  is  barred  from 
defending  himself  by  denunciation  on  a  horning,  the  criminal  court 
have  no  power  to  repone  him,  and  he  must  have  letters  of  relaxa- 
tion under  the  Signet,  either  in  consequence  of  paying  the  debt,  or 
by  a  judgment  of  the  civil  court,  before  he  can  be  heard.  In  that 
view,  and  considering  also  that  the  diets  in  the  criminal  court  are 
peremptory,  unless  this  exception  to  which  Sir  George  Mackenzie 
alludes  were  admitted,  the  outlaw  on  a  horning  for  debt  would  be 
in  a  much  worse  situation  than  the  outlaw  by  a  sentence  of  the 
Court  of  Justiciary. 

The  pursuer  has  endeavoured  to  distinguish  the  consequences  of 
civil  and  criminal  outlawry  in  various  particulars.  But,  even  if  he 
had  been  successful,  it  would  not,  in  my  apprehension,  have  been 
material  to  the  issue  as  long  as  he  could  produce  no  express  autho- 
rity, that  in  the  one  case  the  outlaw  could  dispose  of  his  heritable 
property,  and  in  the  other  that  he  could  not  But  I  am  of  opinion, 
that,  under  the  exceptions  I  have  already  alluded  to,  his  attempt 
has  entirely  failed.  Thus,  he  states  <  that  the  outlaw '  (by  which  he 
means  one  who  has  been  fugitated  in  a  criminal  court)  <  has  not^ 
^  and  never  had,  any  persona  standi  injudicio/  and  <  that  such  dis- 
<  qualification  does  not  attach  to  the  debtor,  and  never  did.*  By 
debtor  he  means  one  denounced  on  a  charge  of  horning.  So  far  is 
this  from  being  the  case,  that  it  is  stated  by  Stair,  Erskine,  and 
Bankton,  in  various  decisions,  and  indeed  by  the  concurrence  of  all 
the  authorities,  that  one  denounced  on  a  horning  has  no  persona 
standi  any  more  than  the  fugitive  by  sentence ;'  Stair^  loco  cit ; 
Ersh.  ii.  5.  60. ;  Bank,  ii.  3.  41 ;  Chisholm,  March  8. 1681.  The 
pursuer  refers  to  the  case  of  Chalmers,  where  a  person  who  had  im- 
prisoned a  debtor  who  was  at  the  horn  was  obliged  either  to  libe- 
rate him  or  aliment  him.  If  it  had  not  been  so  found  the.  prisoner 
must  have  perished,  because  there  was  no  other  fund  from  which  he 
could  be  alimented.  If  he  had  been  outlawed  by  the  criminal  court, 
he  would  have  been  alimented  at  the  public  expense.  The  pur- 
suer next  says,  that  a  person  fugitated  cannot  be  a  witness,  but  that 
a  person  at  the  horn  may.  Unfortunately  he  refers  to  Erskine, 
who  dtes  a  case  where  the  person  admitted  as  a  witness  was  at  the 
horn,  not  for  debt,  but  by  denunciation  on  letters  of  inter-commuo- 
ing  upon  account  of  conventicles ;  a  crime  so  heinous  at  that  period, 
that  the  accused  were  by  special  statute  deprived  of  the  privilege  of 
all  other  criminals)  being  prohibited  to  take  Uie  advice  of  counsel  even 
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inprimte;  Purres,  July  12.  1676.     Then  he  says,  that  an  outlaw  22  Not.  issdi 
h  incapable  of  holding  a  feu,  while  a  rebel  at  the  horn  may.     For  the     ^^^^y^^^ 
first  proposition  there  is  no  authority  at  all.     On  the  contrary,  the  ?^*^^*'' 

reverse  is  laid  down  in  the  books.     *  Persons  under  a  civil  rebellion,       ' 

*  by  being  at  the  horn,  or^r  not  appearing  in  a  criminal  procesSf  are  ^P»™<>«wof 
<  under  no  disability  as  to  acquiring  heritage ;'  Bankton^  i.  3.  15.  Judges. 
A  fugitive  in  the  criminal  court  cannot  be  admitted  to  bail  until  he 
is  relaxed,  because  the  punishment  of  outlawry  has  been  inflicted 
on  the  very  ground  that  he  has  fled  from  justice,  after  being  cited 
to  appear.     To  say,  as  the  pursuer  does,  that  the  outlaw  forfeits  all 
the  rights  and  privileges  of  a  British  subject,  while  the  debtor  at 
the  horn  retains  every  privilege,  with  the  exception  that  he  may  be 
deprived  of  his  personal  liberty,  is  an  assertion  in  the  face  of  every 
authority.     It  has  been  decided  that  the  outlaw  for  debt  can  nei-       , 
ther  be  judge,  juryman,  nor  tutor,  or  exercise  any  other  public  of- 
fice more  than  the  outlaw  for  a  crime ;  Diet,  voce  Persona  standi, 

l^nce,  therefore,  it  is  settled  law,  that  the  outlaw  for  debt  can 
dispose  of  his  heritable  property,  it  appears  to  me  to  follow,  by  the 
plainest  analogy,  that  the  outlaw  for  a  crime  has  the  same  privi* 
lege. 

It  has  been  said,  that  the  proper  way  of  executing  a  taihEie  is,  by 
the  vassal  resigning  in  the  hands  of  his  superior,  and  that  the  out- 
law cannot  resign.  I  see  no  reason  nor  authority  for  holding  that 
the  outlaw  cannot  resign  if  the  superior  chooses  to  accept  his  resign 
nation.  If  he  does  not  think  fit  to  resign  in  person,  he  may  do  so 
by  means  of  a  procurator,  which  has  been  the  established  form  of  the 
ceremony  for  centuries ;  or,  lastly,  he  may  grant  a  bond  or  obligation 
of  tailzie,  which  the  person  in  whose  favour  it  is  granted  can  ren- 
der effectual  by  the  common  modes  of  procedure. 

I  agree  entirely  in  that  part  of  Lord  Moncreiff's  opinion,  in 
which  he  holds  the  entail  in  this  case  to  be  effectual,  on  the  ground 
that  the  estate  was  conveyed  by  the  late  Mr  Macrae  to  Mr  Young, 
not  only  before  his  outlawry,  but  before  the  execution  of  the  cri- 
minal  letters  against  him.  I  have  nothing  to  add  to  what  his  Lord<» 
ship  has  said  upon  that  subject 

JLord  FuUertan. — I  concur. 

Lord  Jeffrey. — I  entirely  concur  in  this  opinion.  I  think  there 
is  no  substantial  difference  between  the  legal  consequences  of  out- 
hwry  for  civil  debt,  and  for  disobedience  to  a  criminal  citation,  and 
I  am  of  opinion  that  the  outlaw,  in  either  case,  retains  every  power 
of  disposing  of  his  property  which  can  be  exercised  without  preju- 
dice to  the  rights  of  those  who  may  have  an  interest  in  his  single 
or  liferent  escheat. 
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e2  Not.  1836i     At  advising  the  cause  after  these  opinions  had  been  returned,--^ 

Lord  President — It  is  almost  unnecessary  now  to  state  my  opi- 
nion, as  the  whole  of  the  Consulted  Judges  agree  in  supporting  the 
entail.  I  observe  that  a  new  ground  has  been  stated  by  Lord  Mon- 
creiff,  which  is  a  strong  one.  It  is,  that  all  the  deeds  in  qnestioh 
flowed  from  Macrae  when  he  was  pleno  jure,  before  any  sentence 
of  outlawry  was  passed  against  him,  the  original  disposition  to 
Young  being  granted  before  the  sentence.  This  conveyance  to 
Young  was  truly  only  in  trust ;  and  Macrae,  after  sentence,  wats 
certainly  in  the  situation  of  not  being  able  to  call  the  trustee  to  ae- 
count  However,  I  am  still  of  opinion,  on  the  other  grounds,  that 
he  was  incapadtated  * ;  and  I  particularly  think  so  with  regard  to 


*  The  opinion  formerly  delivered  by  the  Lord  President  was  as  follows : 

The  sentence  of  fugitation  ordained  Macrae  to  be  an  outlaw  and  fugitive  from 
his  Majesty's  laws,  and  to  be  puC  to  the  horn.  He  was  accordingly  thereafUr 
Renounced  a  rebelj  and  bis  moveables  escheat,  ^for  his  being  an  outlaw  andfugt" 
<  five  from  our  laws  for  the  crime  aforesaid,*  and  the  denunciation  was  regtsteret). 
The  Crown,  however,  did  not  escheat  his  moveables ;  and,  further,  allowed  the 
Tents  to  be  applied  for  his  behoof;  But  this  forbearance  on  the  part  of  the  Crowa, 
as  to  the  pecuniary  consequences  of  the  denunciation,  did  not  certainly  affect  the 
fugitation.  On  the'ooDtrary,  the  denunciation  seems  to  be  quite  separate  and 
distinct  from  the  fugitation ;  and  the  latter  would  have  stood  good  though  the 
farther  step  of  denunciation  had  not  been  adopted  at  all. 

Stair  (iv.  7.  10,)  expressly  holds  a  person  denounced,  even  for  a  civil  debt,  to 
be  cioiliter  mortuus;  and  by  our  old  law  it  appears  he  might  have  been  put  to 
death  by  any  person ;  just  as  in  England  formerly,  where  an  outlaw  was  said  to 
have  a  caput  lupinum,  that  is,  might  have  been  knocked  on  the  head  like  a  wol^ 

So  Erskine  (ii.  5.  66,)  holds  even  a  civil  rebel  to  be  civilly  dead,  and  that 
during  his  life  no  heir  can  be  served  to  him.  Also  Bankton  (ii.  4. 57,)  says,  that 
a  civil  rebel  is  *  dead,  and  out  of  the  protection  of  the  law* 

Hume  is  still  more  explicit'  He  says,  the  person  who  has  been  fugitatedybi^ 
feits  his  person  in  law,  (amittit  legem  terras,) — he  cannot  bear  testimony,  bold 
place  of  trust,  or  pursue  or  defend  in  any  processi  civU  or  criminal,  or  claim  any 
personal  privilege  or  bene6t  whatever  of  the  law :  he  cannot  apply  for  bail,  or  the 
benefit  of  the  act  1701,  '  as  he  has  forfeited  every  privilege  of  a  British  subject.' 
Now,  it  is  to  be  observed,  that  it  is  certainly  competent  for  a  civil  rebel  to  apply 
£9r  the  two  latter  privileges. 

Further,  Kiikerran  reports  the  case  of  Crombie  v.  Duguid,  where' the  fugitatioa 
of  Duguid  by  the  Justiciary  was  found,  by  the  Court  of  Session^  to  bar  him  a  de^ 
fendendo  ;  and  he  adds, '  That  the  decision  was  given  agreeably  to  the  established 
'  practice,  which  did  not  allow  rebels  the  privilege  of  subjects  ;'-^tbus  shewing 
clearly  the  distinction  between  civil  and  criminal  rebels,  the  former  of  whom  auiy 
4efend  in  any  action. 

I  am  therefore  of  opinion  that  the  sentence  of  fugitation  oompletely  prevented 
Macrae  from  exercising  any  act  of  administration  over  his  property,  or  from  re^ 
Ceiving  any  trust  in  his  favour. 

But,  supposing  that  none  but  the.Crown  had  a  right  to  challenge  such  acts, 
the  Crown  could  not,  by  merely  abstaining  from  exercising  its  rights,  and  with  out 
a  pardon,  reinstate  him  in  the  privileges  of  a  subject^  to  the  effect  of  giving  htm  a 
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gnDlhig  tbe  mandate ;  for  a  party  Is  appearing  by  a  mandate  is  just  22  Nov.  188a 
tbesune  as  appearing  himself.     It  is  a  judicial  aot,  which  cannot    ^""i^v*^ 
be  performed  by  a  party  having  no  persona  standi  injudido.  Hyo^mao 

LardBalgray, — From  the  full  and  able  manner  in  which,  this       

m\m  been  considered  aod  discussed  by  the  Consulted  Judges,  '^^'^ 

1  do  sol  consider  it  necessary  to  make  any  observation,  further 

tbui  to  mentioD,  that  I  concur  generally  in  the  opinions  given  by 

Lord  Corehouse  and  by  Lord  Medwyn.     It,  however,  having  been 

Itstedy  on  the  part  of  the  pursuers,  that  they  wish  to  know  the 

gronads  upon  which  each  and  every  Judge  founds  his  opinion,  1 

kve  to  observe,  that,  at  the  very  commencement  of  the  action,  I 

hi  formed  my  opinion  nearly  upon  the  same  grounds  that  have 

beea  so  well  elacidated  by  Lord  Medwyn,  and  these  grounds  I 

will  very  shortly  notice. 

In  ihe^st  place.  It  appears  to  me  clearly  made  out,  that,  ac«* 
cording  to  our  old  law,  the  consequences  of  rebellion,  whether  pro* 
ceedii^  from  a  civil  or  from  a  criminal  cause,  were  precisely  the 
same.  The  authorities  upon  this  point  seem  to  be  conclusive; 
Mackenzie;  Stair,  ii.  4.  61;  BasUUon,  ii.  4.  41,  also  iv.  27. -6; 
Erddnej  ii.  5.  59  and  60. 

In  the.jeeonif  place.  The  effects  and  consequences  of  rebellion 

beii^  thus  tlie  same  in  both  cases,  it  necessarily  follows,  that  the 

aadioriiies  quoted,  and  the  way  and  manner  in  which  the  law  dealt 

vkh  the  rights  of  the  rebel  in  the  one  casey  must  be  equally  appli*- 

odUe  to  the  other,  wjien  such  instances  do  now  occur.     The  conse* 

qnences  of  rebellion  from  a  civil  cause  are  well  ascertained.     Xvty 

The  ungle  escheat  fell;  that  is,  the  moveables  were  forfeited; 

2<%,  The  liferent  escheat  conditionally,  which  was  the  re- 

le  of  the  heritable  property,  if  the  party  remained  in  the  state 

rebellion  for  a  year  and  day.     This  included  all  the  rents  and 

after  the  year ;  and  the  rebel  could  do  no  act  to  disappoint 

tkis  conditional  right,  it  being  considered,  that  the  subject  became 

l2tig;ioas  after  the  denunciadon.     The  effects  went  no  further* 

There  was  no  fbrfeitnre  properly  so  called,  and  the  fee  of  all  the 

vebePs  heritable  rights  remained  entire  in  his  person,  necessarily 

vnder  the  protection  of  the  law. 


either  to  punoe  or  defeod  sb  to- that  property,  or  to  grant  any  deeds  in 
to  it  as  s  Ic^  person.   He  was  civiiUer  moriuut  as  to  every  right  or  power 
which  be  would  otherwise  have  had. 

If  the  trustees  bad  produced  a  mandate  from  him  to  execute  the  entail^  and 
pir^ed  to  have  it  recorded,  the  Court  must  haye  refused ;  and  the  same  must 
hsppeoed  if  e  mandate  from  him  to  record  the  entail  bad  been  presented; 
the.Coort  conld  not  hare  recorded  it  on  such  a  mandate  flowing  from 
a  paitf  wbo  could  not  appear  in  bis  own  person.   I  therefore  am  of  opinion  that 
this  eatail  ought  to  be  reduced. 
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t2  KoT.'1836.  Under  these  circumstances,  I  consider  the  authorities  icom  Do* 
rie,  running  from  1623  to  1640,  to  be  perfectly  in  point.  It  ap- 
pears to  me  that  the  rebel,  notwithstanding  his  incapacity,  has 
left  to  him  the  right  and  power  of  affecting  the  fee  of  his  heritable 
property.  It  is  impossible  to  read  the  case  of  the  Laird  of  Pinkill 
V.  Kennedy  and  Inglis,  8th  March  1639,  without  coming  to  this 
conclusion.  This  was  the  case  of  the  conveyance  by  a  rebel  of  an 
heritable  bond,  and  the  words  of  the  judgment  are  remarluible.  It 
was  argued,  that  the  conveyanee  by  the  rebel  was  null,  under  the 
act  1592,  c«  145;  but  <  the  Lords  repelled  the  allegeance,  because 

*  they  found  that  the  Act  of  Parliament  did  not  militate,  nor  was 

*  intended  against  heritable  rights,  but  that  parties  may  dispcHie 

<  them,  notwithstanding  they  were  at  the  horn ;  for  if  the  act  were 

<  generally  understood  as  the  words  seem  to  proport,  then  none 
^  at  the  horn  could  dispone  their  lands,  then  homing  should  be  as 
^  an  inhibition^  whereas  the  context  of  the  act  strikes  only  upon 

<  assignations  of  things  escheatabkf  Durie^  881. 
;  There  is  no  warrant  for  the  escheat  of  the  fee.  The  terms  of 
the  summons  of  general  declarator  of  escheat  given  by  Dallas  con- 
fines the  claim  of  the  superior  or  donator  to  the  yearly  and  termly 
rents  and  profits,  but  says  nothing  as  to  the  fee,  which  it  9»st  have 
done  had  the  fee  been  included,  because  the  declarator  is  intended 
by  law  to  fix,  limit  and  establish  the  right  of  the  superior  or  dona* 
tor,  and  extent  thereof,  and  contains  the  warrant  to  take  possession 
of  the  rebel's  property,  whatever  that  may  be,  which  is  conferred 
by  the  law. 

-  d^y.  It  has  been  argued  in  this  case,  that  here,  the  conse- 
quent incapacity  arises,  not  from  the  denunciation,  but  from  the 
special  and  express  terms  of  the  judgment  and  decree  of  the  Su- 
preme Criminal  Court.  But  it  is  quite  obvious,  and  it  cannot  es^ 
cape  observation,  that  this  fugitation  proceeds  not  upon  the  ground 
of  conviction,  but  solely  of  contumacy :  so  it  is  expressly  laid  down 
by  Stair,  and  it  reaches  only  the  single  and  Uferent  escheats 

It  is  very  true  that  the  decree  is  in  strong  terms,  and  it  is  said  that 
the  rebel  has  thereafter  no  persona  standi  in  judicio,  amisit  legem: 
terrse,  cannot  be  a  juryman,  and  cannot  appoint  a  mandatary.  So 
it  is  laid  down  by  Baron  Hume  and  Mr  Alison.  Still  these  very 
authors  state  the  specific  effects  of  his  rebellion  not  to  be  a  forfei* 
ture,  but  merely  the  confiscation  of  moveables,  and,  condidonally, 
the  profits  of  the  heritable  estate  during  life.  The  party  is  declared 
rebel,  '  expressly  for  contempt  and  disobedience  in  not  compearing^ 
and  not  as  guilty  of  the  crime  cltarged.  Since,  therefore,  a  spedfic 
punishment  is  declared  against  this  disobedience,  to  extend  the 
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effect  frrtber,  from  implication  and  inferences,  would  be  contrary  to  28  Nor.  I89S. 
onecC  ]iriiidple8  in  the  application  of  penal  law.  N«i>y^^ 

Mjj  It  has  been  said  tliat  the  party  rebel  is  to  be  considered  Hv^mim. 

IS  da^  bat  this  is  not  trne.     The  rebePs  wife  could  not  marry       

ngm  dn  his  dteth :  her  terce  will  not  arise  till  his  decease :  the  heir  q^^^   ^ 
Bust  be  senred  to  take  up  the  fee :  the  fee  of  the  estate  can  be  ad- 
jadged. 

The  prindplea  of  law  on  this  point  are  fully  explained  by  Craig, 
S.  8.  $  8»  9.  Bankton,  iii.  3.  18»  puts  the  case  of  a  criminal 
CKsping  after  a  capital  sentence,  and  acquiring  property  thereafter. 
He  maintains  that  the  fee  of  the  lands  descends  to  the  heir. 

At  one  time  I  thought  that  the  civil  law  applied  to  the  present 
mse^  pardeiilarly,  as  Lord  Stair  laid  it  down,  that  in  the  case  of 
ii^tstion  the  vassal  was  to  be  held  civiliter  mortuus ;  but  in  look* 
ing  into  commentators  I  found  that  different  principles  regulated 
Ihit  law ;  for  by  that  law,  pnless  the  person  was  within  the  Roman 
tnritory,  he  coald  execute  no  deed  transferring  his  property. 

The  deportatus  and  the  aqua  et  igne  interdictus  had  not  the  jus 
dbponendi  or  the  jus  testamenti  fectionis.  But  this  does  not  apply 
to  the  law  of  Scotland ;  for  a  man  in  China  or  in  America  may  exe- 
cate  a  conreyance  of  his  heritable  estate  situated  in  Scotland,  if 
he  complies  with  the  forms  required  by  that  law.  It  may  be  also 
aentioaed,  that  in  what  way  soever  the  civil  law  may  have  stood 
ot^gittdly,  it  is  not  the  mos  hodiernos.  See  Vinnius,  Inst*  ii.  13. 
S86;  Voet,2ai.  40. 

In  die  Icut  place,  I  have  to  observe,  that  in  a  question  of  this 
kind,  the  law  ought  to  be  the  same  in  both  ends  of  the  island ;  and 
on  inquiry  I  have  found,  that  in  precise  similar  circumstances,  and 
where  the  analogy  is  complete,  the  law  of  England  allows  to  the 
outlaw  the  jus  disponendi  of  whatever  property  remains  with  him 
aot  affscted  by  die  single  and  liferent  escheat 

Upon  these  grounds,  I  think  that  Mr  Macnrae  had  the  right  and 
power  to  affect  and  dispose  of  the  fee  of  his  heritable  estate. 

In  oondosion,  I  beg  leave  to  notice,  that  if  I  had  thought  that  Mr 
Haoae  had  kot  the  right  to  affect  the  fee  of  his  heritable  estate, 
I  would  have  doubted  extremely  if  his  intention  could  have  been 
accomplished  by  any  conveyance  through  the  intervention  of  an- 
o&er  hand ;  and  therefore,  at  present,  until  the  point  has  been  bet* 
ter  connderedy  I  cannot  concur  in  the  opinion  of  Lord  Moncreiff 
and  Lord  Corehouse  on  that  head ;  but  it  is  unnecessary  to  say  more, 
ai  the  first  ground  is  perfectly  sufficient  for  deciding  the  case. 

Lord  Gillies. — I  certainly  found  difficulty  in  this  case,  but  my 
doubts  have  now  been  removed.  They  arose  chiefly  from  a  distinction 
whid  I  supposed  to  prevail  between  outlawry  on  a  civil  sentence5 
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22  NpT.  1836.  and  fugitation  on  criminal  proceedings,  I  am  now^  however,  satis- 
fied that  no  such  distinction  exists,  and  concur  in  the  opinion  that 
the  entail  is  good.  There  was  one  ground  stated,  viz.  that  at  the 
time  of  conveying  to  the  trustee,  Mr  Macrae  was  in  full  possession 
of  all  his  rights.  Now,  though  he  could  not  declare  a  trust  when  an 
outlaw,  yet,  in  equity,  the  person  to  whom  the  disposition  was 
granted  was  in  equity  his  trustee ;  and  if  the  deed  would  have  been 
bad  if  done  by  Macrae,  it  would  be  bad  by  any  one  acting  for  him ; 
but  I  do  not  think  it  necessary  to  say  any  thing  more  on  this  pointy 
as  there  are  other  grounds  sufficiently  strong  for  supporting  the 
entail. 

LioTd  Mackenzie, — I  concur  in  the  opinion  expressed  by  Lord 
Corehoase,  excepting  towards  the  conclusion,  where  he  adopts  Lord 
Moncrciff 's  opinion.  In  that  part  I  do  not  feel  able  to  concur, 
^otwitkirtanding  the  form  of  the  trial,  Mr  Macrae, .  at  the  date  of 
^e  outlmrry,  had  in  him  and  his  heirs-at-Iaw  the  true  right  to  the 
estate,  provable,  if  necessary,  by  the  oath  of  the  trustee.  The  trustee 
}\ad  in  him  no  right  to  dispose  of  the  estate,  to  the  prejudice  of  the 
beir-at-law,  by  any  act  merely'of  his  own,  not  sanctioned  by  an  act 
of  Mr  Macrae  himself.  If,  therefore,  Mr  Macrae  himself  was  dis- 
abled by  the  outlawry,  it  seems  to  me  that  the  act  of  the  trustee,  io 
faking  the  entail,  can  have  no  validity  against  the  pursuer  more 
than  it  could  have  had  if  done  without  any  desire  or  against  the  will 
of  Mr  Macriae.  In  that  view  I  think  the  heir  roust  have  had  the 
jus  quaesitum  of  calling  the  trustee  to  account,  or  reducing  his  un- 
authorised acts.  But  in  other  respects  I  completely  agree  with  the 
opinion  of  Lord  Corehouse. 

Judgment  in        The  Ltords  sustained  the  defences,  and  assoilzied  the  defenders 

Macrac'Bcase.  f^Qm  t^g  ^hole  reasons  of  reduction. 


Xord  Ordinary,  Moncre^.  Act  Dean  ofFac  (Hope,)  Sandford,  Alt, 

Ridherfurd,  IT.  J.  Robertwn.  HoichkU  j-  MeUd^ohn,  W.  S.  and  Movhray  ^ 

Bcwdmh  W.  S.  Agents,        D.  Cl?rk, 

C-R. 
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SECOND  DIVISION. 

No.  XV.  22d  November  1836. 

JOHN  PARISH,  Town-Clerk  of  Annan^ 

OffaiJist 
SENHOUSE  NELSON  and  Others,  Provost,  Magistrates 
AND  Town- Council  of  that  Burgh. 

Burgh- RoTAL.— ^(Powers  of  Magistrates.) — Public  Officer* 
— (Town-Clerk.) — Fatmd^  fin  a  suspension  and  interdict, J  that  a 
ttmn^elerkj  elected  by  the  magistrcUes  of  a  royal  burgh  for  five  year 8^ 
holds  a  public  office^  and  is  not  summarily  removable,  at  the  pleasure 
ttfthe  magistrateM,  at  the  end  of  thai  period* 

From  dme  immemorial  there  bad  been  only  one  principal  town-  Narrative. 
deric  of  the  royal  bargh  of  Annan :  at  all  events,  from  1784  to  1829, 
tliere  was  only  one  principal  town-clerk,  with  a  depute  under  him, 
remoTable  at  his  pleasure.  The  office  having  become  vacant  ia 
April  1829,  the  then  Magistrates  and  Council,  considering  that 
it  would  be  of  advantage  to  the  burgh  to  elect  two  clerks,  instead 
of  having  only  one,  with  a  depute  of  his  appointing,  as  before^ 
by  minute,  dated  16th  April  1829,  appointed  <  John  Foot  and 
^  John  Parish,  writers  in  Annan,  to  be  conjunct  town-clerks  of  the 
'  burgh  of  Annan,  for  the  space  of  five  years  from  and  after  the 
*  date  hereof,  with  the  usual  salary  of  L.8 :  6  :  8,'  &c.  Dovi'n  to 
Uth  April  1834,  the  office  of  town-clerk  had  been  discharged  by 
the  suspender  and  Mr  Foot.  The  suspender  acted  as  conjunct 
eommon  town-clerk,  was  judicial  assessor,  passed  infeftments,  and 
has  been  in  the  possession  of  the  principal  Council  Minute-Book, 
of  the  Registers  of  Sasines  and  of  Protests,  &c. ;  and  the  emolu- 
ments and  fees  of  the  office  equally  divided  between  him  and  Mr 
Foot  He  officiated  as  conjunct  town-clerk  at  the  first  election  of 
magistrates,  under  the  3.  and  4.  Will.  IV.  c.  76,  in  November 
1833,  and  otherwise  was  recognised  as  the  conjunct  town-clerk.  / 
Upon  4th  April  1834  a  meeting  of  the  <  Town-Council  was  ap- 
'  pointed  to  be  held  in  the  Town- House,  on  Friday,  the  11th  inst, 
'  for  the  purpose  of  electing  a  town-clerk  or  town-clerks.'  At  the 
meeting  of  Council  on  the  11th,  the  suspender  protested  against 
a  motion  for  proceeding  to  the  election  of  town-clerks.  The  mo- 
tion having  been  carried,  the  Council  appointed. Mr  Foot,  ^  the 
^  present  senior  town-clerk,  for  the  period  from  16th  April  cort^ 
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82  Not.  1836.  <  until  the  annual  election  of  magistrates  in  Noyember  1885/  Mr 
George  Underwood  was  then  proposed  to  be  elected  <  junior  town- 
^  clerk  for  the  same  period/  A  motion  was  also  made  for  the  ap* 
pointment  of  the  suspender,  as  junior  town-clerk  for  the  same  pe- 
riod ;  and  upon  a  division,  it  was  carried  that  <  Mr  Underwood  be 
<  elected  junior  clerk '  for  the  above  period,  the  suspender  entering 
a  protest  against  the  proceeding. 

The  majority  of  the  Magistrates  and  Council  were  about  to  get 
the  minute  of  these  proceedings  extended  and  signed,  and  deprive 
the  suspender  of  the  office,  and  instal  Underwood,  when  Parish 
brought  a  suspension,  and  craved  an  interdict  to  prohibit  the  par- 
ties from  interfering  farther  in  the  matter.  The  Magistrates,  ia 
answer,  maintained,  1.  That  the  term  of  die  suspender's  appoint- 
ment was  limited  by  the  minute,  in  virtue  of  which  he  was  admitted. 
2.  That  they  had  good  and  sufficient  cause  for  not  re-appointbg 
him,  in  respect  of  acts  of  gross  negligence,  error  and  dereliction  of 
duty. 

The  Lord  Ordinary,  (Moncreiff,)  Sd  June  1834,  on  advising  tht 
bill  and  answers,  passed  the  bill  and  continued  the  interdict,  addiog 
the  following  note  :  ^  This  case  is  of  too  much  importance  to  be 

*  disposed  of  summarily  in  the  Bill-Chamber.     On  the  same  prin- 

<  ciples  on  which  the  complainer  is  removed^  Mr  Foot  might  have 
'  been  removed  also.  There  could  be  no  difference,  unless  the  re- 
^  spondents  were  to  go  on  allegations  of  sufficient  cause  for  removal} 

<  which  would  require  the  bill  to  be  passed  of  course.     If  the  cause 

<  should  go  to  the  Court  at  present,  it  may  be  proper  that  they 

*  should  be  informed  that  the  same  question  has  been  raised  on  the 

*  appointments  of  the  town-clerks  of  Glasgow^  though  there  hat 

*  not  been  an  actual  removal  in  that  case ;  and  that  a  bill  of  sus- 

<  pension  has  been  passed,  and  other  cafes  of  the  same  kind  may 

*  very  probably  arise.' 


Suspender's 
Pleas. 


The  letters  having  been  espede,  and  a  record  made  up,  the  sus- 
pender pleaded — (1.)  The  appointment  of  a  town-clerk,  or  of  a 
conjunct  town-clerk,  to  a  burgh  royal,  being  an  important  public 
office,  is>  like  other  such  appointments,  held  in  law  to  be  one  ad 
vitam  aut  culpam;  Harvie  v.  Bogle,  27th  July  1756,  M.  13,126; 
Magistrates  of  Forfar  v.  Adam,  14th  May  1822,  Sh.  i.  400. 
{2.)  Where  such  an  appointment  has  been  made  under  a  quality 
or  limitation,  importing  that  the  appointment  is  temporary  or  de* 
pendent  on  the  pleasure  of  the  Magistrates  and  Town^  Council) 
such  quality  or  limitation  is  ineffectual  in  law ;  Tod  v.  Simpson, 
17th  June  1824;  Kemp  r.  The  Magistrates  of  Irving,  jPoZ.  DicL 
iv.  196,  M.  18,186 ;  case  of  Schoolmaster  of  Dnnsyre,  1777.    (3.) 
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The  n^nder  having  been  in  the  enjoyment  of  bis  office  for  a  22  Not.  1830. 
coone  of  years  previous  to  the  attempt  now  complained  of,  made  '  ^^"^V^^ 
to  ioteifere  with  him  in  the  exercise  and  enjoyment  of  his  office,  ^^„^Qd 
Ae  remedy  of  suspension  and  interdict  was  competent,  and  the  in*  Others, 
teidict  which  was  granted  in  the  BiiUChamber  ought  to  be  con-  suspeoder'a 
tmoed  and  rendered  perpetual ;   case  of  Collector  of  Supply  of  Pleai. 
Luaric,  2d  July  1747,  noticed  by  Lord  Elchies  in  a  note  to  tlie 
tmtj  No.  IL  of  his  Collection,  voce  Public  Officer.     See  also  Lord 
EUues*  Notes ;  Drysdale,  80th  June  1825,  Shaw  and  Dwdop,  iv. ; 
Aberoomby  v.  The  Incorporation  of  Goldsmiths,  19th  Nov.  1802. 

The  respondents  pleaded — (L)  The  suspender  cannot  compe«»  Respondenu* 
tentiy  try  the  validity  of,  or  set  aside  the  appointment  of  Mr  Undei^  ^^ 
wood,  by  the  present  suspension  and  interdict,  that  being  only  com- 
petent by  reduction  or  declarator.  (2.)  The  Magistrates  and  Town. 
Coandl  were  entitled  to  appoint  Mr  Underwood  conjunct  town^ 
derk,  the  term  of  the  snspender^s  previous  appointment  having  ex** 
pired.  (3.)  At  least  the  Magistrates  and  Town-Council  were  enti- 
tled to  refuse  to  re-elect  the  suspender  on  cause,  and  the  prior  con^ 
doet  of  the  suspender  constituted  a  sufficient  cause  for  such  refusal. 

Thereafter  the  Lord  Ordinary  pronounced  the  following  intCN 
locator  and  note : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and  I^v^  Ordi- 
'  iieard  parties'  procurators  thereon,  and  made  avisandum,  io  re-^  UKutor!'^^' 
'  speet  of  the  express  judgment  of  the  Court  in  the  case  of  Simpson 
'  e.  Tod  and  others,  June  17. 1824,  in  the  process  of  advocation  at 
^  die  instance  of  Simpson,  and  in  respect  that  that  judgment,  which 

*  was  pronounced  with  great  deliberation,  appears  to  the  Lord  Or« 

*  dinary  to  be  in  conformity  to  what  he  had  always  understood  to  be 
^  a  general  principle  in  the  law  of  Scotland,  finds  that  the  suspender, 
'  at  h  public  officer^  could  not  be  removed  summarily  from  his  situa- 
'  tion  of  town-clerk  or  common  clerk  of  the  royal  burgh  of  Annan ; 

*  therefore  suspends  the  letter,  and  continues  the  interdict,  and  d&- 
'eems,  without  prejudice  to  any  action  of  dieclarator  which  the 
'  leqKmdents  may  be  advised  to  raise,  and  to  the  defences  thereto, 

*  as  accords :  finds  expenses  due.' 

N!9fe«^-<  The  Lord  Ordinary  is  clearly  of  opinion,  that  there  is  Note. 
<  no  material  difference,  in  regard  to  a  possessory  question  of  this 

*  hind,  between  an  appointment  of  a  clerk  nominally  for  one  year^  or 
'  ^fioe  yeare,  or  during  pleasure.     If  there  be  any  distinction,  the 

*  power  of  arbitrary  removal  is  clearest  in  the  last  case.     But  still 

*  the  principle  of  law,  indicated  throughout  all  our  books,  that  a 

*  tom^^lerk  of  a  royal  burgh,  as  a  public  officer,  holds  generally 
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Note. 


his  office  for  life,  and  tbat  it  must  lie  with  those  who  think  that 
there  is  an  arbitrary  power  of  removing  him  io  any  particular  case, 
to^shew  this  in  a  proi)er  process  of  declarator,  was  very  fully  es* 
tabiished  in  the  case  of  Simpson,  referred  to  in  the  interlocutor. 
It  is  said  that  that  decision  is  of  little  weight,  and  the  respondents 
endeavour  to  explain  it  away.  The  Lord  Ordinary  does  not  know 
why  it  should  be  of  little  weight,  being  the  judgment  of  the  Su- 
preme Court  in  a  matter  of  pure  Scotch  law.  It  was  very  care- 
fully considered.  The  Lord  Ordinary  knew  it  well  at  the  time, 
and  has  minutely  examined  tlie  papers  in  it ;  and  there  is  this  very 
marked  point  involved  in  the  judgment  in  the  advocation,  (which 
is  what  the  Lord  Ordinary  holds  to  bind  him,)  that  it  was  pro- 
nounced in  the  question  of  possession  purely,  waiving  entirely  the 
merits  of  the  reduction  and  dedarator,  brought,  not  by  the  Magis- 
trates, but  by  Simpson,  with  a  view  to  a  claim  of  damages,  al- 
though the  terms  of  the  judgment  in  that  declarator,  pronounced 
some  time  after,  are  also  exceedingly  material  in  the  present  cause. 

*  Having  this  opinion  on  the  state  of  the  question  as  presented 
in  the  suspension,  the  Lord  Ordinary  does  not  think  that  it  is 
necessary  to  enter  into  the  general  argument  as  to  the  power  of 
the  Magistrates  to  remove  the  suspender.     He  has  understood  it 
to  be  clear  law  in  general,  that  a  town-clerk  of  a  royal  burgh 
is  notei  mere  servant  of  the  Town- Council,  hntti  public  officer, 
having  very  important  duties  to  the  community,  and  even  to  the 
State,  to  discharge,  in  which  he  must  hold  himself  as  entirely  in- 
dependent of  the  Town-Council.     In  consequence  of  this,  the 
general  law  is,  that  it  is  a  life  office.     Accordingly,  it  did  notfuU 
whatever  were  the  terms  of  the  appointment,  even  by  the  disfranchise^ 
ment  of  the  corporation  of  the  burgh,  under  the  old  rules.     The  re- 
spondents have  argued  in  this  case,  that  because  the  term  of  the 
appointment  was  limited  to  five  years,  the  office  ceased,  ipsofado, 
when  the  period  expired,  and  a  new  appointment  became  essential. 
But  if  this  were  sound,  the  consequence  would  be  very  serious; 
for  if  the  Council  had  dismissed  the  suspender,  and  appointed  no 
clerk  in  his  place,  it  would  follow  that  the  burgh  might  have  ceas- 
ed to  have  a  clerk  altogether,  and  the  public  franchises  of  the  peo- 
ple, as  well  as  the  most  important  interests  of  the  Crown,  the  cor- 
poration, and  the  burgage  heritors,  have  been  defeated,  or  essen- 
tially impaired.     The  Lord  Ordinary  thinks,  that,  from  the  nature 
of  the  office,  it  could  not  expire,  ipso  facto,  under  any  terms  of  the 
appointment,   which  raises  at  once  the  peculiarity  in  principle 
whereby  the  possessory  question  seems  to  him  to  be  ruled. 

*  The  Lord  Ordinary  has  also  one  observation  to  make  on  the 
•  statute  of  8.  and  4.  Will,  IV.  c.  77.     It  seems  to  him^  that  the 
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'  tPenty-Mzth  section  of  tbat  act  distinctly  recognises  tbe  previous-  S8  Not.  1636. 
*  \j  laiadood  Jam  ofScadand  on  this  point     It  provides,  *  that  it    '^"^V^ 
^  daB  be  lamfid  for  the  Magistrates  and  Coancil  of  any  snch  burgh  ^g^on  and 
**cr  town  to  elect  a  town^clerk,  for  such  burgh  or  town,  for  one  Otben. 
^fur*    Why  make  this  provision  that  it  shall  be  lawful  so  to  do,       jj^te. 
*if  it  bad  not  been  well  known  tbat  the  previous  law  held  a  prin-' 

<  cipie  opposed  to  the  legalHy  of  such  a  limitation  ?  At  least,  with' 

<  such  a  provision  in  tbe  statute-book,  it  must  be  difficult  to  say 
'  Ast  there  was  so  previous  law  on  the  subject,  or  that  the  case  of 
^  SimpsoD  was  of  no  authority.     But  the  clause  goes  on  more  ma-' 

*  terially  to  loach  this  poasetsory  question.  ^  Without  prejudice  to 
^  his  re-election,  and  also  without  prejudice  to  the  law/hi  riff  hi  of  any' 

*  existing  taumrderk^  in  any  sudi  htirgh  or  town^  to  hold  his  office  of 
^  ioMm-derky  or  clerk  to  the  Magistrates  and  Council^  ad  vitam  avt  cuU^ 
^pamJ    Tbe  Lord  Ordinary  does  not  say  that  this  determines  that, 

<  b  any  particalar  case,  the  clerk  must  hold  his  office  ad  vitam  out 

<  edpanL     But  it  most  manifestly  supposes^  that  there  may  be  cases^ 

*  in  which,  notwithstanding  an  appomfment  for  on^  ^«ar,  (orfor*^o« 
^yearsj)  only  now  declared  to  be  lawful^  the  clerk  may  be  entitled' 

*  to  hold  the  office  ad  vitam  out  eulpam.  It  leaves  it  as  a  case  to 
'  be  tried  and  determined  according  to  tbe  us^e  and  circumstances,' 

*  bat  with  the  strongest  implication,  that  tiU  a  special  ease  be  shewn^ 
^  the  general  law  previously  was  against  the  legality  of  such  an  ap- 
'poistaient. 

<  The  difference  between  the  parties  thns  being,  by  whom  the 
'  declarator  for  trying  any  such  question  ought  to  be  brought,  the 

*  Lord  Ordinary  is  of  opinion,  that  it  belongs  to  the  respondents 
^  to  do  so,  and  that  the  suspender  is  still  enUtled  to  the  possessory 

*  judgment. 

<  The  saspender  was  not  removed  on  cause  assigned,  and  there* 
<  fore  no  such  question  can  competently  be  raised  in  this  suspension.' 

The  respondents  reclaimed. 

"BLidkerfwrd,  in  support  of  tbe  reclaiming  note,  pleaded — That  Tod  Reclaimen* 
sad  Simpson  being  tbe  only  case,  there  was  no  authority  to  imply  ^^^^ 
say  snch  rigorous  rule  as  bad  been  laid  down  by  tbe  Lord  Ordi- 
auy ;  and  referred  to  Magistrates  of  Forfar  v.  Adam,  and  Harvi^ 
tk  Bogle.  In  an  appointment  for  five  years,  it  was  not  necessary, 
It  tiie  end  of  the  period,  to  assign  any  such  sufficient  cause  as  would 
be  necessary  in  an  appointment  ad  vitam  ant  culpam.  The  sus- 
pender bad  no  right  to  tbe  emoluments  of  tbe  five  years.  If  it  b^ 
legal  to  appoint  for  five  years,  he  must  demit  at  the  end  of  that  time. 
If  it  be  illegal,'  who  is  entitled  to  found  on  that  illegal  act  ?  Shall 
the  town-olerk^  who  has  accepted,  of  this  tenure  of  office,  be  entitled 
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»  Nov.  1896.  to  oonirert  it  into  an  office  for  life  ?  Can  he  maintain  this  not  oaly  ^ 

against  the  parties  who  appointed  him,  bnt  against  dieir  socceMon,  <(>< 

Nei«m*«id     ^^^  ^®  °^^  bound  by  an  illegal  act  of  their  predeoessocs  ?  If  it  was  >^ 

Otben.          illegal  in  1829,  it  was  so  in  1883,  and  the  Magistrates  suoeecdiog  n 

jic^J^ign'     ^^  entitled  to  assert  their  right.     In  the  case  of  an  appointment  !? 

rieu.           not  for  any  definite  time,  a  declarator  might  be  necessary  to  deter«  m 

Qiine  the  power ;  bat  here,  the  time  has  confessedly  elapsed,  and  a 

the  right  of  the  suspender  has  &llen.     He  cannot  be  heard  ag^t  ;t 

l^e  special  condition  of  his  own  appointment ;  but,  at  any  rate,  the  i- 

suspender  should  hare  tried  his  right  by  bringing  a  declaralor.  p 

Lard  Meadowbanh. — If  an  appointment  to  the  office  be  not  le*  i:, 

gaily  {€ft  life  unless  so  specified,  have  the  Magistrates  the  poirar  to  d; 

make  it  for  life  ?  The  one  is  as  illegal  as  the  other.     It  would  be  li 

as  illegal  to  appoint  for  life  as  for  a  stated  period.  :g 

Rutherfurd* — We  do  not  doubt  the  power  to  appoint  for  life  or  ^j^ 

for  pleasure.    There  is  no  inconsistency  in  these  things.    It  is  ^ 

equally  within  their  power  to  make  a  conditional  appmntment  for  .;, 

five  years  as  for  life.    To  take  this  out  of  the  case  of  Tod  v.  Simp*  ^^ 

son,  I  refer  to  Smith  v.  Bogle.    1.  If  the  appointment  for  five  yesn 

be  a  legal  one,  the  suspender  is  out  of  Court    3«  If  ill^;al,  he  is 

not  entitled  to  found  on  it 


Respondent's      Dean  af  FacuUy  for  respondent — The  strength  of  the  interloea* 
Pleas.  i^f  consists  in  this,  that  the  party  is  entitled  to  an  interdict  till  the 

Magistrates  try  the  question  by  dedaratpr.     The  anthorides  go  to 
thb,  that  if  he  continues  in  the  office,  the  Magistrates  can  only  es« 
elude  him  from  it  by  a  declarator.    The  nature  of  the  office  prevents 
their  reserving  power  to  dismiss  the  town-clerk.   The  law  says,  You 
have  selected  an  individual,  and  the  illegality  consists  in  yonr  try- 
ing to  hold  control  over  him  in  the  exercise  of  his  office.    Accord- 
ingly, look  to  the  language  of  the  opinions  in  Tod  v.  Simpson,  and 
the  decision  there  pronounced.     If  for  pleasure,  the  appointment  is 
illegal ;  then,  for  any  period  short  of  life  it  is  illegal.     The  case  of 
the  town-cbamberlain  is  different    In  the  case  of  Henderson, 
therefore,  the  appointment  was  reduced,  on  the  ground  that  the 
Magistrates  had  no  power  to  alter  the  tenure,  and  make  that  an 
office  for  life  which  was  not  a  life  office.    Bnt  in  the  office  of 
^wn-clerk,  the  appointment  once  given,  the  right  is  oat  of  the 
power  of  the  CoundL    It  may  be  an  open  question  in  the  declara- 
tor, whether  they  have  sufficient  cause  for  removmg  him ;  but  il 
is  for  the  parties  seeking  to  remove  him  to  bring  such  a  process. 

Opinion  of         Lard  Gknlee. — The  confideace  created  by  the  appointment  to 
Court.  |]^^  Qf^^  Qf  town-clerk  is  certainly  of  suc|i  a  nature,  that  the  Ma- 
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pitntai  are  not  entitled^  of  their  own  accord,  to  turn  him  out  of  it  29  Not.  1888. 

Tie  liglrt  to  bring  a  decbrator  19  reserTcd :  they  must  have  it  fouud    ^^^'s^^ 

that  tbe  right  eo  ipso  fell  to  them  on  the  lapse  of  five  years.     I  do  ^^^„^^ 

Dgt  Ikiok  it  clear  they  hare  the  right     I  am  for  continuing  the  Othen. 

iotenfiet  till  the  right  of  remoTal  be  ascertained.  OpioioiTof 

Lord  Meadowbcmk. — I  am  of  the  same  opinion.     The  Lord  Or*  Couru 

diBary  has  followed  the  decision  in  Tod  v.  Simpson.    Let  the  Ma* 
girtTBles  bring  their  declarator. 

Lord  Modunffu — When  I  first  read  the  record,  I  thonght  it  sin- 
gular to  see  a  party  accepting  of  an  oflice  for  five  years,  and  then 
tsmiDg  round  and  wishing  to  retain  it  for  his  life ;  and  having  a 
great  aversion  to  countenance  any  thing  like  unfair  dealing,  it  was 
ioog  before  I  could  g^t  over  this  feeling  in  Previewing  this  inter- 
locutor. But  seeing  that  this  is  a  possessory  questioOi  I  am  not 
dear  that  the  Magistrates  have  the  power  of  dismissing  the  town- 
detk.  No  doubt,  the  present  case  is  scHuewhat  different  from  that 
of  Simpson  v.  Tod,  where  the  appointment  was  during  pleasure. 
These  officers  are  like  sheriff-clerks,  public  officers,  who  are  ap- 
pdnted  by  the  Secretary  of  State.  Town-clerks  are  chosen  by  the 
Magistrates,  as  officers  of  the  Crown,  for  the  discharge  of  public 
daties;  and  tkns  they  may  be  considered,  as  the  others  were,  ap- 
pointed ad  vitam  ant  culpam.  So  that  I  am  inclined,  upon  the 
whole,  to  hold  at  present,  that  the  condition  adjected  to  the  ap- 
pnatmeoty  of  being  during  pleasure,  or  for  a  term  of  years,  is  illegal. 

Lord  Juitie^Ckrk. — ^This  is  a  possessory  question,  and  the  case 
«f  Tod  V,  Simpson  fully  justifies  us  in  holding,  that,  notwithstand- 
ing the  annexation  of  a  condition,  the  suspender  must  be  retained 
b  office  till  the  right  of  the  Magbtrates  to  remove  him  be  deter* 
mioed  in  a  dedarator. 
The  lardo  adhered^  and  found  additional  expenses.  Judgment. 

Lard  Orfisary,  Mcmemff.        Act  D«m  ofFae,  (Bape,)  EL  J,  BoberUon,         Alt. 
RAaftrdBud  Q.  BelL  Wm,  Martm,  &  S.  C.  and  JVm,  SUwart,  W.  8. 

AsQDts.         </.  Cufic 

R. 
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No.  XVI.  SECOND  DIVISIOX.  2U  Nownnber  im. 

Mb8  Mabia  CAJini£LL  Stewabt  agaitut  Febdinand  S.  Campbell  Stewabt, 

CoNTBACT.— Agent  and  Client.— A  circumstantial  case,  where  it  was  found, 
that  a  party  bad  not  established  sufficient  grounds  for  setting  aside  an  agreement 
entered  into  with  her  brother^  on  the  allegation  that  she  was  materially  injured^ 
and  that  she  had  been  led  into  the  bargain  in  ignorance  of  her  legal  rights.  The 
note  of  the  Lord  Ordinary  will  explain  the  reasons  of  reduction,  which  were  un- 
successfully pleaded. 
Lord  Ordi-  Note. — *  The  pursuer  wishes  to  reduce  a  contract,  by  which  a  portion  of  her 

nary's  Note.     <  deceased  husband's  property  was  divided  into  three  parts^  of  which  she  got  one, 

*  and  his  brother  and  sister  two,  on  the  ground  that  she  was  thereby  materially        ^ 

*  injured,  and  was  led  into  the  bargain  from  ignorance  of  her  legal  rights. 

*  The  fact  of  her  being  materially  injured,  if  the  whole  riski  be  taken  into  vieWf        *- 
^  is  not  proved.    The  subject  of  the  arrangement  was  complicated  and  difficult, 

*  as  the  consultations  with  counsel  shew ;  and  the  doubtful  and  expensive  disputes  * 
^  which  might  possibly  have  arisen,  would  have  been  among  persons  closely  united  ^ 
!  by  relationship  and  friendship.    Contingencies  had  therefore  to  be  considered, 

^  f  and  peace  to  be  obtained  by  concession,  as  is  declared  in  the  agreement,  and        - 

*  transpires  through  all  the  correspondence.    If  the  possible  consequences  of  liti- 
'  gation  and  dissension  are  brought  into  the  calculation,  the  reality  of  her  lesion 

*  is  at  the  least  doubtful.  ^* 

*  The  exact  nature  and  extent  of  her  ignorance  is  equally  uncertain.    That  she       ^^ 
5  did  not  know  the  whole  law  of  her  case^  or  cases,  is  probably  true, — as  it  is  of 

*  most  parties.    But  the  certainty  and  the  degree  of  her  ignorance  is  by  no  means        ^ 

*  clear.    Her  evidence  of  it  consists  entirely  of  letters  which  passed  between  her       % 

*  and  her  agent;  but  it  is  proved  that  she  had  personal  interviews  with  him ;  and       **. 

*  the  points  on  which  she  now  says  that  she  was  in  the  dark,  were  ones  on  which       x 

*  it  is  very  improbable  that  no  communication  then  passed  between  them.    Ac*       " 

*  cordingly,  she  herself  acknowledges  in  several  letters  that  she  always  meant  to  ^ 
'  make  a  sacrifice,  and  on  grounds  which  shew  that  she  knew  more  of  her  true        v 

*  legal  position  than  is  now  admitted.    For  example,  one  of  the  principal  aver- 

*  ments  on  which  this  action  rests  is,  that,  in  sharing  the  property  with  her  brother        ^ 

*  and  sister-in-law,  she  was  not  aware  that  the  law  of  Scotland  gave  her  more  than 
'  a  third,  or  rather  than  a  liferent  of  the  third.  Yet  in  her  important  letter  of 
f  the  29th  December  1831  to  her  sister-in-law,  in  which  she  explains  what  het 
*.  inducements  to  enter  into  the  contract  had  been,  she  says,  '  /  wat  qtdte  aware 
"  that  if  I  had  recourse  to  a  law-suit  the  whole  would  probablj^  be  mine,*   There  are 

*  other  letters  with  similar  avowals. 

*  But  assuming  both  injury  and  ignorance ;  she  was  confessedly  misled  solely  by 

*  her  own  professional  adviser, — a  gentleman  against  whose  intelligence  or  cba- 

*  racter  nothing  is  said.   It  is  alleged  that  he  was  also  the  agent  of  the  opposite 

*  parties.  But  this  was  known  to  her,  and  it  is  not  averred  on  the  record  that  he 
'  betrayed  the  one  client  to  the  other ;  nor  is  there  in  any  other  respect  the  slight- 
'  est  fraud  imputed  to  him.  He  honestly  thought  it  best  for  her  that  she  should 
'  enter  into  this  arrangement,  and  she  took  his  advice.  She  wrote  to  him,  say- 
'  ing  she  thought  the  bargain  better  for  her  brother  and  sister-in-law  than  for  her, 

*  but  I  submit  all  these  matters  to  your  better  judgment ;'  (letter,  26th  April  1830.) 

*  Eight  months  after  this  she  repeats  the  objection  in  very  explicit  terms.  *  I  do 
**  not  tlunk  the  chances  equal  ;^  (letter,  2d  December  1850.)   Nevertheless,  after 

*  another  pause  of  above  two  months,  and  more  explanation  from  her  agent,  the 
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'  «{M  die  contnefy  which  sets  forth  the  Tarioos  deeds,  judicial  proceedings,  pro-  23  Not.  1836. 
'  Moail  eoosultatioos,  and  '  conflicting  opinions,  by  diflerent  eminent  counsel     V^py«^^ 
^  it  the  Scottish  bar,*  and  declares,  that  the  compromise  is  gone  into  <  with  a  Stewart  v. 
"  tiew  to  €9oid  Uiigaiion,  and  being  viutualltf  disposed  to  an  amicable  arrange^  Stewart. 

"menL*  

'  It  vas  round  in  the  case  of  Macallister,  (29tb  June  1^27,}  that  the  circumstance  ^  ^* 
'oft  party  losing  a  judgment  by  being  kept  in  ignorance  by  his  agent,  formed  no 
'gro«]Bd  for  disturbing  the  party  who  had  obtained  it.  On  tlje  same  principle* 
*  ahaiefer  daim  the  pursuer  may  have  against  her  agent ^  it  does  not  appear  to 
'  tJbe  Lord  Ordinary  that  the  ignorance  or  inadvertence  of  the  legal  adviser, 
'  by  vhon  ihe  chose  to  l)e  guided,  can,  in  a  case  free  from  all  frauds  be  made 
'  ID  affect  third  parties,  who  are  not  said  to  have  been  accessory  to  her  being 
'■ided. 

'  The  Lord  Ordinary  has  not  decided  upon  homologation  as  a  separate  de^ 
*jnce,  because  he  conceives  it  to  be  superseded  hoc  statu,  by  the  failure  of  the 
'parsuer  to  establish  her  own  case.     But  undoubtedly,  the  acts  from  which 
'  bomologation  is  inferred  do  throw  a  strong  light  on  the  real  state  of  her  mind 
'and  view%  in  reference  to  her  own  grounds  of  action  ;  for  they  amount  to 
'  diis,  tkat^  at  a  period  when  it  is  nearly  impossible  to  believe  that  she  was  in  any 
'ignorance  tfher  rights,  she  deliberately  enforced  what  she  held  to  be  the  mean* 
'lug  of  this  very  contract,  and  gained  materially,  at  the  expense  of  the  defender^ 
'  bj  doing  so.' 
The  Lord  Ordinary  accordingly  pronounced  the  following  interlocutor: 
'  Having  considered  tiie  closed  record  and  productions,  and  heard  parties,  both  Lord  Ordi- 
'  of  whom  have  renounced  farther  probation,  finds,  that  the  pursuer  has  not  nary't  Inter- 
'established  any  sufficient  ground  for  setting  aside  the  agreement  brought  under  ^o^utor. 
'reduction;  sustains  this  defence,  assoilzies  the  defender,  and  decerns:  Finds 
'  the  pursuer  liable  in  expenses.' 

The  parsuer  reclaimed,  and  the  Court  unanimously  adhered,  and  found  addi-  judgment, 
tiooal  expenses.    (See  Papers.) 

The  Court  were  unanimously  of  opinion  that  the  contract  alluded  to  amounted 
to  a'  transaction/  and  referred  to  Stair  and  Erskioe  to  prove  the  extreme  jea- 
lousy with  which  the  law  regarded  an  attempt  to  interfere  in  regard  to  transac- 
tioDi.  Thdr  Lordships  were  further  of  opinion,  that  not  the  slightest  blame 
could  be  imputed  to  the  agent.  Lord  Glenlee  observed  in  addition,  that  it  was 
a  very  poor  compliment  to  the  agent  to  say  he  had  act^d  blamelessly.  He  had 
read  the  papers  with  a  desire,  if  possible,  to  discover  a  fault ;  but  so  far  was  he 
from  doing  so,  that  he  thought  it  right  to  say,  that  he  acted  a  most  friendly  and 
judicious  part  throughout. 

Lari  Ordinary,  Ccckiwm*  Act.  DeanofFac.  (Bopt,)  J,  S.  More.  All* 

JCMy,  M^NtiU,  Macallan.  W.  A.  G.  ^  R,  EIH$,  W.  S.  and  AinOU,  Ma&. 

dbi  ff  Graham,  W.  S.  AgenU«        H,  Clerk. 

R. 


1S4 


DECISIONS  OF  THE 


No.  17. 


FIRST  DIVISION. 


No.  XVII. 


24ih  November  1836. 


Narrative. 


Pursaert* 
Fleas. 


JAMES  AND  WILLIAM  KEITH 

Offainst 

WILLIAM  ARCHER. 

Process. — (Summons.) — A  summons  raised  at  the  instance  of  a  mtnof) 
with  concurrence  of  his  father^  as  administrator'at'law^  and  also  of 
the  father^  as  administrator'at-IaWf  but  concluding  for  payment  to 
the  minor  ahne^-^ound  competent, 

James  Keith,  son  of  William  Keith,  with  concnrrenee  of  the  said 
William  Keith,  his  father,  and  he,  as  administrator-in-Iaw  for  hi^ 
said  son,  brought  a  summons  of  damages  against  the  defender,  for 
an  assault  alleged  to  have  been  committed  by  him  upon  the  said 
James  Keith,  whieh^  on  the  statement,  that  the  said  James  Keith  is 
entitled  to  damages,  redress  and  satisfaction  from  the  said  Winiam 
Archer,  concluded,  that  the  defender  should  be  decerned  and  ordain- 
ed to  make  payment  and  satisfaction  to  the  pursuer,  the  said  James 
Keith,  &c.  The  following,  amongst  other  defences,  was  pleaded: 
The  pursuer  James  Keith,  who,  it  is  admitted,  is  not  ten  years 
old,  is  in  pupillarity,  and  consequently  incapable  of  maintaining  the 
present  or  any  action  at  law.  The  action,  therefore,  ought  to  have 
been  raised,  not  in  name  of  the  pupil,  with  the  concurrence  of  his 
father,  as  his  legal  administrator,  but  in  his  father's  name.  The 
Sheriff  of  Forfar  (30 th  June  1835)  pronounced  the  following  in- 
terlocutor :  ^  In  respect  it  is  admitted  in  the  replies,  page  4,  that 

*  the  pursuer,  James  Keith,  is  a  boy  not  ten  years  of  age,  and  in 
^  respect  the  summons  concludes  for  payment  to  the  said  pursuer, 
'  who,  in  law,  has  no  persona  standi,  sustains  the  dilatory  defences^ 

*  dismisses  tlie  action,  and  decerns :  finds  the  pursuer,  William 
<  Keith,  liable  in  expenses.'  Of  this  judgment  the  present  advoca- 
tion was  brought,  in  which  it  was  pleaded  for  the  pursuers^ 

The  ratio  decidendi  assigned  by  the  Sheriff  for  dismissing  the 
present  action  is  totally  untenable ;  in  fact,  it  is  contrary  to  the 
best  and  most  express  authorities,  both  in  the  earlier  and  most 
recent  practice  of  the  Court;  see  Balf  Pract.  119;  Mor.  16,221 ; 
Kilkerrant  voce  Tutor  and  Curator j  Nos.  1,  3  and  5 ;  Mor.  16,346 ; 
see  also  the  opinions  of  Consulted  Judges,  in  the  case  of  Sinclair  v. 
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Park,  13th  Jan.  1828^  Skau/a  Bep.  vL  S86;  Didc  v.  M^Uwham,  24  Not.  1838L 
Shaufs  Rep.  15th  May  1828.     The  general  practice  in  Scot-     ^^^V^^ 
knd,  in  the  case  of  pnpils  and  lunatics  haring  important  interests  ^^^^* 

for  discQssion  in  courts  of  law,  has  been,  to  raise  the  actions  in  name       

of  the  principal  parties,  with  consent  of  their  tutors ;  and  the  ad-  ^|>'>"^* 
¥ocato»  have  not  found  a  single  instance,  in  which  such  actions 
hare  been  dismissed,  as  wrong  or  ineptly  Hbelled ;  see  the  case  of 
the  Duke  of  Bucdeogh,  Mor.  12,575 ;  Lord  Seafield,  1.  Shaw^ 
485,  ei  muUU  atiis.  The  advocator's  case  being  well  founded  on 
the  merits,  he  is  entitled  to  decree  against  the  defender ;  but  ante 
omnia,  as  an  objection  to  the  instance  was  vezatiously  urged  in  this 
in  the  inferior  court,  it  ought  to  be  repelled  with  costs,  and  the 
thereafter  remitted  to  the  Sheriff,  to  have  a  record  made  ap, 
and  the  cause  discussed  in  common  form. 

The  defender  pleaded — Ut^  The  said  James  Keith,  being  a  pupil.  Defender's 
has  DO  persooQ  standi  in  judicio  to  pursue  an  action  of  the  nature  of  ^^ 
that  brought  against  the  respondent;  and  the  aumtnons  in  the  said 
action,  bearing  to  be  at  the  said  James  Keith's  instance,  setting 
forth,  that  damages  are  due  to  him,  and  concluding,  that  damages 
and  expenses  should  be  paid  to  him,  is  incompetent,  and  has  been 
properly  dismissed  by  the  Sheriff:  That  the  said  action,  in  the  cir* 
cumstances  stated,  is  also  unfounded  on  the  merits,  .and  ought  there- 
fore, in  any  yiew,  to  have  been  dismissed  with  expenses. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
*  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  re-  Lord  Ordi- 
^  mits  to  the  Sheriff,  with  instructions  to  alter  the  interlocutors  com-  j^*^^/^^' 
^  plained  of^  and  to  proceed  in  the  cause  as  shall  be  just :  Finds  the 
'  advocator  entitled  to  the  expenses  incurred  by  him  in  this  Ceurtt 

*  snlject  to  modification,  and  decerns ;  appoints  an  account  of  said 

<  expenses  to  be  given  in,  and  remits  to  the  Auditor  to  tax  and  re* 
•port' 

Note. — <  The  Sheriff  has  dismissed  this  action  as  incompetent.  Note. 

<  because  it  is  brought  in  the  name  of  a  pupil,  with  the  concurrence 

•  of  his  father,  as  his  administrator-in-law,  instead  of  being  brought 

<  in  tbe  name  or  at  the  instance  of  the  father  alone.     It  is  true  that 

•  a  pttfHl,  by  himself,  has  no  persona  standi  in  judicio ;  but  as  soon 

*  as  his  tutor  or  administrator  concurs  in  the  action,  tbe  defect  of 

*  his  nonage  is  supplied,  beoause  there  is  a  pursuer  insisting  who 

•  has  a  persona  standL    In  practice,  this  concurrence,  even  when 

*  given  subsequently  to  the  raising  of  tbe  action,  operates  retro,  and 

•  validates  the  pursuit     Thus,  if  a  pupil  has  no  tutor  or  admiuis- 
'  tratori  an  action  nevertheless  may  be  brought  in  his  own  name. 
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Note. 


and  after  it  comes  into  Court,  a  tntor  ad  litem  may  be  appointed, 
with  whose  concurrence  the  action  proceeds ;  and  it  is  no  objee* 
tion  that  the  summons  was  raised  and  executed  in  the  pupil's  name 
alone,  and  before  any  tutor  ad  litem  was  appointed.  A  fortiori, 
therefore,  this  action,  in  which  the  pupil's  fetiier,  as  his  adminis- 
trator-in-Iaw,  concurs  from  the  first,  and  is  a  party  to  the  som- 
mons,  must  be  competent  See  the  decisions,  16th  Jan.  1740, 
Johnston ;  22d  Feb.  1798,  M'Neill. 

<  But  as  there  has  been  an  unnecessary  departure  from  the  ordi- 
nary style,  as  prescribed  by  all  the  formalists  from  Dallas  to  Dar* 
ling,  the  Lord  Ordinary  thinks  that  the  expenses  of  process  found 
due  to  the  pursuer  should  admit  of  a  small  modification,  to  mark 
that  the  Court  does  not  approve  of  the  manner  in  which  the  sum- 
mons is  framed.' 


Opinion  of 
Court. 


The  pursuer  reclaimed.     At  advising,-^ 

Lord  PresidenL — I  am  inclined  to  adhere,  without  going  into  all 
the  grounds  in  the  Lord  Ordinary's  note.  We  find  here  that  the 
summons  is  raised  at  the  instance  of  the  father,  as  well  as  with  his 
concurrence.  The  instance  therefore  is  perfectly  good ;  and  I  think 
the  conclusions  are  also  good,  because  the  instance  follows  to  the 
end.  A  discharge  from  the  father,  as  acting  for  his  son,  would  be 
a  good  discharge. 

Lord  Balgray. — I  am  of  the  same  opinion.  I  think  the  instance 
is  right,  and  that  the  summons  is  a  good  one,  though  I  would  per- 
haps have  been  inclined  to  have  framed  it  somewhat  otherwise ; 
but  I  am  not  inclined  to  think  that  the  slight  error  in  the  conclu- 
sion should  deprive  the  pursuer  of  his  action. 

Lord  Gillies. — I  concur  with  the  Lord  Ordinary,  except  on  the 
point  of  expenses.  I  think  the  defence  was  too  critical,  and  am 
inclined  to  alter  as  to  the  expenses,  and  to  give  the  pursuer  the 
whole  expenses  in  this  Court 

I.jord  Mackenzie. — I  concur  with  Lord  Gillies.  It  would  appear 
that  the  Lord  Ordinary  had  though't  that  there  was  an  objection  to 
the  instance,  and,  for  that  reason,  had  not  given  full  expenses;  but 
that  is  not  the  case.  The  only  objection  is  to  the  conclusion ;  but 
I  am  inclined  to  think  that  the  conclusion  in  this  summons  is  suf- 
ficient, and  that  it  may  be  interpreted  to  mean,  that  payment  shall 
be  made  to  James  Keith  in  the  legal  way,  t.  e,  to  his  guardian,  if 
necessary  at  the  time.  It  is  usual  to  conclude  for  payment  to  the 
tutor ;  but  it  is  not  absolutely  correct  to  libel  in  this  way,  because^ 
the  tutory  may  come  to  a  termination  before  the  action,  in  which' 
case  the  payment  would  not  be  made  to  the  tutor.  I  therefore 
think  the  conclusion,  taken  in. connection  with  the  instance,  may 
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be  hdd  sufficient     But  even  if  tbere  had  been  a  doubt  as  to  this,  S4  Nov.  J836. 
that  TO  DO  reason  for  dismissing  the  action  and  creating  so  much  >  ^^"^V^^ 
ejpeitte,  for  the  parsuer  ought  to  hare  been  allowed  to  have  ^rcfaen^ 
saended  the  Ubel,  and  rectified  the  mistake.     And  I  think  that  all 
tie  expenses  should  be  given  to  the  pursuer,  as  this  was  a  very 
e^^tioas  and  useless  objection* 

The  Comt  accordingly  adhered  to  the  interlocutor  of  the  Lord  judgment. 
Ordinary  except  as  to  the  point  of  expenses,  giving  the  whole  ex- 
penses of  this  Court  to  the  pursuer. 

Utd  OidiiMiy,  €orAaiae.  Act  ScL-Gen.  (Cuthnghame.)  Alt.  Rutharfiiti 

and  Deos.  Gnig  ^  Morton^  W.  S.  and  Brown  jr  MiOer,  W.  S.  Agents. 


S.  Cleik. 


C  R, 


FIRST  DIVISION. 

» 

No.  XVIII.  ^Ath  November  1836. 

GRASSIE,  Petitioner. 

Poor's  Roll. — Act  of  Sed.  16th  June  1819. — Claimant  in  for- 
ma pauperis  in  a  multiplepoinding  not  obliged^  in  applying  for  ad- 
ndssian  to  the  poor*8  roUy  to  give  the  notice  required  by  Act  ofSede* 
nmis  16<&  June  1819. 

Grassie  obtained  a  certificate  of  poverty  from  the  minister  and  Namave. 
elders  of  his  parish,  but  without  having  given  ten  days'  previous 
notice  to  the  opposite  parties,  in  termff  of  the  Act  of  Sederunt  16th 
Jone  1819.  When  the  petition  for  admission  to  the  poor's  roll 
WM  moved,  it  was  stated,  that  the  cause  in  which  the  petitioner  was 
a  party  was  a  multiplepoinding,  in  which  there  were  a  great  many 
didmants,  and  that  there  might  be  others  who  had  not  yet  come 
forward :  That  the  petitioner  was  so  poor  as  to  be  unable  to  pay 
the  expense  of  intimation  to  all  connected  in  the  fund  in  medio, 
even  if  he  could  find  them  out  The  Court  held,  that,  in  these  cir- 
eamstances,  it  woold  be  suflBcient  to  give  special  notice  of  the  peti- 
tion to  the  raiser  of  the  multiplepoinding,  and  to  one  or  two  of  the 
l^dpal  chiimants ;  and  they  pronounced  an  order  to  that  effect 
aceordmgly. 

O.  R. 
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SECOND  DIVISION. 
No.  XIX.  24/A  NovenAer  1836. 

Mrs  AGNES  FORLONG  or  JOSEPH 

affainst 

Dr  JAMES  HOSS ACK  and  Others,  (Taylor's  Executors.) 

Contract.— rCLAtrSE,  —  An  officer  in  the  East  India  Comprmj^s 
service  becoming  bound,  by  antenuptial  contract,  ^  to  secure  to  his 
^  wife,  in  the  event  of  his  predeceasing  her,  the  benefit  of  the  penr 
^  sum  or  anntdty  payable  from  the  Bombay  Military  Fund  to  Ae 

*  widow  of  a  subscriber,  according  to  the  rank  which  he  holds,  or 

*  shall  hold  in  the  Companies  service  for  the  time;*  *  and  failing 

*  thereof,  or  in  case  the  said  pension  or  annuity,  from  whatever 

*  cause,  shall  not  be  available  to  his  vnfe,'  in  the  event  oflier  shT' 
vivance,  *  saving  and  excepting  the  case  of  her  being  excluded  from 
'  the  fmd  in  can^equeiuie  of  the  possession  of  separate  funds  f  and 
Uien  the  said  husband  becoming  bound  to  pay  to  his  wife  survi' 
ving,  <  a  clear  yearly  jointure  or  annuity  equal  to  the  pension  that  has 

<  hitherto  been  paid,  or  shall  be  payable  from  the  saidfmd  to  the 

<  widow  of  a  subscriber  holding  the  siune  rank  in  the  army  which  now 
^  belongs,  or  shall  belong  to  the  *  husband  <  at  the  time  of  his  death  f 
and  the  contract  farther  declaring,  that  the  husband  assigned  to  his 
wife  *  the  benefit  of  the  pension  or  yearly  annuity  to  wtrick  she  may 

<  be  entitled,  as  his  widow,  from  the  said  find,  and  also  tlu  enefitof 
^  the  pension  or  annuity  payable  from  any  other  find  to  the  widow  rf 

*  an  officer  of  his  {the  husband's)  rank  in  the  service,  tfCn  and  that 

*  agreeably  to  the  rules  and  regulations  of  the  said  funds  ;* — €tnd  <A« 
entering  upon  a  second  marriage^  being  one  of  the  conditional  fir^ 
feitures  of  the  fund, — it  was  found,  in  a  question  betwixt  the  widow 
and  her  husband^ s  executors,  (in  conformity  with  the  opinions  of  a 
myority  of  the  Consulted  Judges,  J  1.  (adhering  to  the  interlocut 
tor  of  the  Lord  Ordinary, J  that  the  executors  were  bound  to  make 
vp  any  defkiency  in  the  pension  or  annuity,  payable  to  the  widow 

from  the  Bombay  Military  Fund,  arising  in  consequence  of  her  se^ 

cond  marriage  ;  but^  2.  (altering  the  interlocutor  of  tlu  Lord  Or^ 

.    dinary,)  tliaty  on  a  reduction  of  the  rate  of  annuities  through  a 

failure  ofthefitndy  the  executors  were  not  bound  to  make  vp  suA 

deficiency. 

The  pursuer,  who  was  the  daughter  of  William  Forlong  of  Well*- 
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shot,  was  married,  in  1822,  to  the  deceased  Lieatenant-Colonel  24  Nor.  1696. 
(then  Major)  John  Taylor,  of  the  East  India  Company's  service,     ^"^y^^ 
Previoas  to  the  preparation  and  executidn  of  a  marriage-contracc,  j^'e^h^.^' 
communications,  both  verbal  and  in  writing,  took  place  betwixt  Taylor's 
Mr  Forlong  and  Major  Taylor,  in  regard  to  the  proposed  settle-    *^"****' 
ment,  to  the  purport  subjoined  *•  Narratiye* 

*  On  the  2d  July  1822^  Forlong  wrote  to  the  Major,  requesting  to  have  a  specific 
•tatement  from  him  of  what  he  proposed  to  settle  on  his  intended  wife,  and  no- 
ticingy  in  rererence  to  the  verbal  communications  which  had  passed  between  them; 

*  Yon  meDtioned  something  of  jrour  own  situation^  and  of  your  having  (rofa 

*  L.500O  to  L.6000  in  India,  ^nd  that  you  would  bind  my  daughter  in  L.500  a^ 
'  year,  on  well-secured  property,  at  thedate  of  your  death.' 

'  The  Major  wrote  in  answer^  on  July  3.  1832.    Aflcr  stating,  *  I  was  given  to 

*  understand  slie  (Miss  Forlong)  would  have  L.4000,'  he  said,  '  That  added  to 

*  my  own  funds,  at  least  L.6000,  and  my  full  pay  as  a  lieatenant-colonel,  would, 
'  io  the  event  of  ill  health  compelling  me  to  leave  India  before  I  succeed  to  a  re- 
'  gtment,  enable  us  to  live  respectably.    I  say  nothing  of  what  may  be  done  iq 

*  the  meanwhile  by  accumulation  in  India.'  '  I  have  already  said,  that  money 
'  with  me  is  a  secondary  object,  and  I  am  willing  to  have  her  fortune  settled 

*  as  you  propose,  with  the  exception  of  the  concluding  lines,  viz.  *  to  belong 

*  and  be  the  property  of  herself  and  family  only/  and  for  this  good  reason^  that 
'  you  would  not  add  to  her  annual  income,  in  case  of  my  death,  one  farthing.' 
And  funber^ '  I  take  the  liberty  of  sending  you  the  East  India  Register,  wherein 

*  you  wiU  find,  at  page  S36,  that  the  widow  of  a  major  is  entitled  to  receive  from 

*  the  mititary  fond,  of  which  I  am  an  original  subscriber^  the  sum  of 

L.273  10    0  aonually. 
'  Add  half  that  sum,  secured  from  my  own  funds,  136  15    0 


L.410     5     8 


*  A  lieutenant^colonel's  widow,  to  the  sum  of       •  365    0    o 

*  Add  half,  as  above  stated,  -  *  -  182  10    o 


L.547  10     O 


*  A  colonel's  widow,  to  the  sum  of  *  •  ASS    5    0 

*  Add  half  that  sum,  as  above  stated,         -  -  228    8    6 


L.684     7     6 

*  All  this  I  can  do  from  my  present  funds;  and  the  remainder  of  what  fortune  I 
'may  die  possessed  of  shall  be  left  to  my  children,  if  I  have  any,  save  and  ex- 
'  cept  the  sum  of  at  least  L.100  a-y^ar  to  my  sister,  Helen,  should  she  survive  me.*' 
There  was  ti>nsmitted  by  |he  Major  to  Forlong  a  copy  of  the  East  India  Re- 
gister for  1822,  bearing  on  the  fiy-Ieaf,  in  Major  Taylor's  handwritings  <  To  Wil- 
Miam  Forlong,  Esq.  of  Wellshot.'    (Signed)    <  J.  Taylor.' 

"  This  Rc^ster  contained  an  account  of  the  military  ftind  referred  to  in  the 
above-mentioned  letter,  in  which,  under  the  head  of  '  Abstract  of  the  Regula<« 
'  tions,'  there  was,  in  terms  of  the  said  letter,  at  the  page  alluded  to  by  Colonel 
Taylor,  the  following  provision:  'The  widows  and  legitimate  children  of.de* 
'  ceased  offieers,  whose  income  may  not  exceed  one-half  of  the  specified  pensioni 
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Forlong  or 
Joseph  V. 
Taylor's 
Executors, 

Nutftive* 


2iti<rr.  1886.      A  mamagepeontract  was  es^ecuted  on  2d  Aogust'  ISSQ,  the  par^ 
ties  thereto  being  the  pursuer  and  her  father  on  the  one  side,  and 
Major  Taylor  on  the  other*     Forlong,  under  certain  provisions  and 
limitations,  settled  the  sum  of  L.3500  on  the  pursuer  and  her  has-, 
band  in  liferent,  and  their  children  in  fee,  the  provision  being  spe- 
cially declared  to  be  <  in  considerfitipn  of  which  marriage,  an^of 
the  jointure  or  annuity  settled  on  my  said  daughter,  and  of  the 
obligations  undertaken  in  favour  of  the  expected  issue  of  the  said 
marriage/     By  the  contract,  the  Major,  on  his  part,  *  binds  and 
obliges  himself,  his  heirs  and  successors,  to  do  and  perform  all 
and  whatever  may  be  necessary  and  incumbent  on  him,  as  a  sub- 
scriber to  the  Bqmbay  Military  Fund,  to  secure  to  hb  promised 
wife,  in  the  event  of  his  predeceasing  her,  the  benefit  of  the  pen- 
sion or  annuity  payable  from  the  said  fund  to  the  Mridow  of  a  sob^ 
seriber,  according  to  the  rank  b^  holds  or  shall  hold  in  the  Com- 
pany's army  for  the  time/     Then  follow  these  stipulations :  *  And 
foiling  thereof,  or  in  case  the  said  pension  or  annuity,^ from  what- 
ever cause,  shall  not  be  available  to  his  promised  wife  in  the  event 
foresaid,  saving  and  excepting  only  throngk  her  right  to  and  pes-' 
session  of  sack  separate  funds  as,  by  the  rules  and  regulations  of 
the  said  fund^  would  exclude  her  from  all  benefit  thereby,  then 
the  said  John  Taylor  binds  and  obliges  himself,  his  heirs,  &c. 
to  make  payment  to  Agnes  Forlong,  bis  promised  wife,  in  the' 
event  of  her  surviving  him,  of  a  clear  yearly  jointure  or  annuity 
equal  to  the  pension  that  has  hidierto  been  paid  or  shall  be  pay- 


^  shall  be  entitled  to  receive  the  following  annuitieg^  vl^,  widows,  during  th^ 
'  widowhood,  and  not  otherwise, 

*  Of  a  colonel^        -----.     L.456    5    0 

*  Of  a  lieutenant-colonel,  or  member  of  the  medical  board,  365    0    O 

*  Of  a  mijor,  seqiov  chaplain,  or  senior  surgeon.  Sic  -        S7a  15    0^ 

There  was,  In  the  same  Register,  and  at  the  same  place,  the  following  state- 
ment, under  thp  hpsd  of  *  Deductions  from  Widows'  Pensions : 

<  lit,  The  amount  received  from  Lord  Clive's  fund. 
^  *2d.  All  income  above  half  the  amount  of  the  pensions.    Widows  possesang 
*  the  income  specified  agunsit  the  rank  of  their  late  respective  husbands  are  pre-' 
'  ^ded  altogether  from  claims  upon  the  fund. 

*  The  widow  of  a  colonel,  -  •  •  •        L.SS4    7    0 
* .     ■     t               lieutenapt-colonel,  &o.           •           »  547  10    O 

*  major,  See.      -  -  -  #  410  19    6^   ' 

intihc  said  East  India  Raster,  and  regulatioas  of  the  said  limd  theieifl  eoo- 
tained,  there  was  no  mentfoo  made  of  any  pow^  on  the  part  of  the  DireotoM  of^ 
die  fund  to  reduce  or  alter  the  pensions  in  question,  or  of  any  contingency  by' 
which  the  general  rate  of  pensions  might  be  so  reduced  or  altered;  but  the  isid' 
{pensions  appeared  to  be  fixed  and  permanent  at  the  rates  therein  ^)ecxfied» 


f 
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aUe  from  the  said  fond  to  the  widow  of  a  eubacriber  heUug  the  94  Nov.  isaa. 
sanie  raak  in  the  army  whieh  How  belongs  or  shall  belong  to  John  ^^y^^ 
Taylor  at  the  time  af  his  death,  and  that  at  two  terms  in  the  year,  J^^J^^ 
Whitsunday  and  Martinmas,  by  equal  portions,  beginning  tiie  T^yiot'.  Exe. 
first  term's  payipent  of  the  said  jdnture  or  annuity  at  the  first  *^"''^* 
term  of  Martinmas  or  Whitsunday  that  may  happen  aftev  the  smd  Vmmh^ 
John  Taylor's  death,  and  so  on  thereafter,  half-yearly,  during  her 
life,  with  the  lawful  interest  of  the  said  termly  payments  from  the 
time  that  the  same  becomes  due  until  payment,  and  a  fifdi  part  of 
eaoh  lermly  payment  in  name  of  penalty  in  ease  of  failure  in  th& 
punctual  paynient  thereof,  besides  the  payments  themselres ;  de-' 
daring,  that  in  the  erent,  and  so  long  as  Agnes  Forlong  shall 
draw  or  receive  from  the  said  military  fund  a  pension  or  annuity 
equal  to  die  pension  that  has  hitherto  been  paid,  or  shall  be  pay« 
able  ther^om  to  the  widow  of  a  subscriber  holding  the  same 
rank  whi<;h  now  belongs  or  shall  belong  to  John  Taylor  at  the 
time  of  his  <i|jeath,  or  would  have  been  entitied  to  draw  imd  receive 
such  pension  or  annuity,  had  she  not  possessed  snch  aepaiate 
funds  as,  by  the  rules  and  regulations  of  the  said  fund,  exclude 
her  from  all  benefit  thereby,  as  is  before  provided,  the  personal 
obligation  hereby  undertaken  by  him  shall  be  suspended  aye  and 
while  she  is  provided  as  aforesaid  from  the  saiid  fund,  or  has  lost 
the  benefit  of  the  fund  from  the  cause  above  referred  to.  Anil 
for  a  provision  or  jointure  in  favour  of  his  promised  wife,  in  the 
event  of  her  surviving  him,  John  Taylor  hereby  assigns  to  Agnes 
Forlong  the  benefit  of  the  pension  or  yearly  annuity  to  which 
she  may  be  entitied  as  his  widow  from  the  said  fund  as  aforesaid; 
and  ako  the  benefit  of  the  penrioe  or  annuity  payable  from  any 
other  fund  to  the  widow  of  an  officer  of  his,  John  Taylor's  rmiky 
In  the  service  of  the  Honourable  East  India  Company,  and  that 
agreeably  to  the  rules  and  regulations  of  the  said  fund  or  funds 
respectively,  and  likewise  all  right,  titie  and  interest  in  the  pro* 
visions  secured  to  A^nes  Forlong  by  her  father,  as  after  men<» 
tioned/ 

There  was  also  a  clause  in  the  contract,  by  which  the  Major  be* 
came  bound  to  pay  interim  aliment  for  the  time  that  might  inters 
vene  between  bis  death  and  the  first  term  of  payment  of  the  join^ 
ture  or  annuity,  *  which  provision  shall  be  a  corresponding  proper* 
^  tion  of  the  yearly  jointure  or  annuity  to  which  she  shall  have  right 
'  at  the  dissolution  of  the  marriage/  These  provisions  constituted 
the  whole  provisions  made  for  the  pursuer  by  Major  Taylor  in  the 
eenfnict  Here  were  further  made  certain  provisions  for  the 
child  or  children  of  the  marriage.  And  the  contract  specially  bore^ 
<  which  provisions  conceived  in  favour  of  the  said  Agnes  forlong, 
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Furlong  or 
Joseph  p. 
Ti^lor's  Exe* 
cutors.  . 

NarmtiTe. 


*  and  the  child  or  children  of  the  said  marriage  respectively,  shall 
^  be  accepted  of,  and  she,  with  consent  of  her  said  father,  hereby* 
^  accepts  thereof,  for  herself  and  her  said  children,  in  full  satisfaction 
^  of  all  and  every  thing  which  she  or  her  said  children  could  by  lav 

*  claim,  ask,  or  demand  in  any  manner  of  way  by  and  through  tbe 
'  aaid  John  Taylor's  death,  or  which  her  executors  or  nearest  of 

*  kin  could  ask  pr  demand,  in  the  event  of  the  said  Agnes  Forlon^ 
'  predeceasing  them/  The  marriage  subsisted  till  the  death  of 
Colonel  Taylor  on  the  10th  September  1828.  In  the  interval  he 
had  attained  the  rank  of  lieutenant-colonel.  There  was  one  survi- 
ving child  of  the  marriage,  a  daughter,  still  in  pupillarity.  la 
August  1828)  Colonel  Taylor  executed  a  last  will  and  settlement, 
whereby  he  constituted  the  defenders  his  joint  executors  in  Britain. 
He  bequeathed,  under  certain  limitations  and  provisions,  his  whole 
property  (which  was  estimated  as  being  from  L.12,000  to  L.  15,000) 
to  his  child,  and,  failing  her,  to  his  own  sisters.  He  bequeathed  no 
part  of  it  to  his  wife,  the  pursuer.  The  following  statement  was  con- 
tained in  the  said  will :  '  No  provision  is  herein  made  for  my  wife^ 
^  Agnes  Forlong,  she  being  already  amply  provided  for  by  the 
<  marriage-contract,  signed  and  sealed  at  Wellshot- House  in  August 
U822.* 

At  the  date  of  Colonel  Taylor's  death,  the  annuity  or  pension 
stated  in  the  regulations  of  the  foresaid  Bombay  Military  Fund,  as 
due  to  the  widow  of  a  lieutenant-colonel,  was  L.365  per  annum, 
in  like  manner  as  stated  to  the  pursuer  and  her  fatlier  anterior  to 
the  marriage ;  and  the  pursuer  accordingly  claimed  the  full  amount 
of  this  annuity.  On  making  application  to  the  agents  of  the  fund, 
the  pursuer  was  informed  that  a  deduction  fell  to  be  made  from  the 
^aid  annuity  of  the  sum  of  L.9i,  5s.  yearly,  on  the  ground,  that,  by 
one  of  the  regulations  of  the  fund,  ^  the  annuity  payable  to  the 
f  widows  of  subscribers  is  in  all  cases  to  be  subject  to  a  deduction 
f  equal  to  the  amount  of  Lord  Clive*s  pension,'  and  that  Lord  Clive's 
pension,  in  the  pursuer's  case,  amounted  to  the  said  sum  of  L.91,  5s. 
A  fund,  entitled  ^  Lord  Clive's  Fund,'  did,  in  point  of  fact,  exist,  in 
whose  regulations  this  amount  Mras  stated  as  the  pension  (rf  a  lieu- 
tenant-colonel's widow ;  but  by  the  same  regulations  it  was  provi- 
ded, that  where  the  husband  died  possessed  of  property  above  the 
value  of  L.3000  the  said  pension  should  not  be  payable.  In  conse- 
quence of  her  husband  leaving  a  greater  fortune  than  this  amount, 
the  pursuer  said  that  she  never  received  any  part  of  the  said  pension 
from  Lord  Clive's  fund,  but  that  the  agents  of  the  Bombay  Military 
Fund  deducted  the  said  amount  of  L.91,  5s.  from  the  annuity  of 
^.365  payable  to  the  pursuer,  and  only  paid  her  the  balance. 

The  pursuer  applied  ta  her  husband's  executors,  inter  alia,  to 
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make  up  to  her  the  said  deficiency  of  L.91,  5$.  annually.    The  24  Not.  1836. 
defenders  agreed,  extrajudicially  and  conditionally,  to  make  up  this    ^"^V^^ 
defidency,  and  settled  with  the  pursuer  accordingly  for  the  arrears  j^^^^^ 
hitherto  incurred ;  but  as  she  insisted  in  certain  other  claims  of  Tayior*t  Exe- 
greatly  larger  amount,  th^  defenders  no  longer  held  theitasielves  *^^°"' 
called  opon  or  entitled  to  continue  this  extrajudicial  and  amicable  Narntife.    . 
concession  in  her  favour.     In  1831  a  farther  reduction  was  made 
on  the  pursuer's  annuity  by  the  Directors  of  the  fund.    It  appears 
to  have  occurred  that  the  resources  of  the  fund  were  not  sufficient 
to  pay  the  pensions  which  had  been  held  out;  and  a  remit  had 
been  made  to  an  actuary  to  investigate  the  subject,  who  reported, 

*  that  the  Society's  resources  are  not  adequate  to  provide  for  the 

*  benefits  held  out  by  the  present  regulations.'  By  a  letter  or  mi- 
nute, dated  22d  January  1831,  (being  betwixt  two  and  three  years 
subsequent  to  Colonel  Taylor^s  death,)  and  intimated  to  the  pur- 
suer on  9th  June  1831,  the  Directors  of  the  fund  resolved  on  certain 
reductions  on  the  scale  of  annuities,  as  being  necessary.  In  terms 
of  this  resolution,  the  annuity  to  the  pursuer  was  reduced  from 
L.d65  to  L.250;  and  from  this  was  also  deducted  or  withheld  the 
alleged  amount  of  Lord  Clive's  pension  of  L.91,  5s.,'  leaving  only 
L.158, 15s.  actually  drawn  by  the  pursuer,  in  place  of  L.365,  since 
3(Hh  April  1831,  at  which  date,  and  3 1st  October,  the  pensiona 
from  this  fund  were  payable  by  half-yearly  portions.  *  ^ 

This  reduction  was  made  by  the  Directors  in  terms  of  one  of  the 
rules  and  regulations  of  the. fund,  bearing,  <  That  should  the  fund  at 

*  any  period  fall  short  of  the  demands  upon  it,  so  that  the  annual 
'  income  will  not  defray  the  amount  of  the  annuities  and  other 

*  claims,  then  it  shall  be  in  the  power  of  the  Directors  to  make  a 
'  proportional  deduction  from  the  annuity  of  each  annuitant,  and 
^  from  the  payments  to  other  claimants  above  the  rank  of  subaltern, 

*  until  the  state  of  the  fund  shall  afford  the  means  of  complete  pay- 

*  ment,  when,  if  a  surplus  ever  exists,  the  arrears  shall  be  mad^ 
<  good  from  the  amount  of  surplus,  but  not  otherwise.'  There  was 
(as  the  pursuer  alleged)  no  such  rule  or  regulation  contained  in  the 
East  India  Register  transmitted  to  the  pursuer's  fkther  by  Colonel 
Taylor,  or  in  any  wise  communicated  to  him  or  to  the  pursuer  at 
the  time  of  the  marriage. 

Tlie  pursuer  implied  to  the  defenders,  as  the  colonel's  executors, 
to  make  up  to  her  the  deficiency  of  L.  115  per  annum  arising  out  of 
this  new  deduction,  which  they  refused  to  do. 

Farther,  by  the  pursuer's  marriage-contract  there  was  not  express* 
ed  any  exclusion  or  limitation  of  the  provisions  thereby  secured  to 
her,  and  in  the  event  of  her  entering  into  a  second  marriage.  *  By 
the  regnUtions  of  the  Bombay  Military  Fund  it  was  provided,  that 
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91  Not.  1898.  the  pensions  payable  to  widows  shonld^  in  tbe  everit  of  a  second 
^^y^  marriage,  cease  during  their  covertare.  And  she  alleged  that  it 
joMph^r  ^'^^  ^^^  special  reference  to  this  provision,  inter  alia,  the  parties 
Taylor*!  icze-  inserted  tbe  clause  whereby  Colonel  Taylor  bdund  bianself  to  make 
^^2L.  S^^  ^^^  annuity  from  his  pritate  fortune,  *  in  case  the  toid  pen<^ 
KarratifAi       •  siod  or  annuity,  from  whatever  cause,  shall  not  be  available  to  his 

*  promised  wife,  saving  and  excepting  only  through  her  right  to 

*  or  possession  of  such  separate  funds  as,  by  the  rules  and  regula* 
<  tions  of  the  said  fond,  would  exclude  her  frotn  all  benefit  thereby/ 
The  defenders  intimated,  that  in  the  event  of  die  pursuer's  annuity 
from  the  fund  ceasing  by  her  entering  into  a  second  marriage,  they 
ivould  refuse  to  make  up  the  annuity  from  the  fortune  of  Colonel 
Taylor  in  their  possession  as  his  executors. 

The  pursuer,  therefore,  brought  an  action  agdnst  the  eolonel't 
trustees,  concluding  for  payment  of  L.115  a-year,  from  ^th  April 
1881,  and  also  of  the  other  sum  of  L.9],  Ss*  a-year,  froin  SOth  April 
1884,  payable,  the  said  several  sums,  half-yearly,  daring  all  the  days 
and  years  of  the  pursuer's  life,  with  the  lawful  interest  of  each  half«> 
yearly  payment  until  payment.  And  farther,  concluding  far  a  find- 
ingj  that  in  the  event  of  the  pursuer  entering  into  a  second  mar- 
riage, and  thereby  forfeiting  her  right  to  the  foresaid  pensioii  pay<- 
iible  to  h&t  from  the  Bombay  Military  Fund  during  the  subsiisteDce 
of  such  marriage,  she  will  be  entitled  to  payment  from  the  Ene&ii% 
Itnd  estate,  and  representatives  of  tbe  said  deceased  John  Taylor, 
of  a  jointure  or  annuity  of  L.865  a-year,  being  equal  to  the  pen* 
iion  which  was  payable  from  the  said  fund  to  the  widow  of  a  lieu- 
tenadt-colonel  at  the  time  of  the  said  John  Taylor's  death,  and 
that  from  and  after  the  date  of  such  marriage,  during  the  subsistence 
of  the  same ;  the  said  annual  payments  of  L.116,  and  L.9 1,  Ss.^  in 
the  event  of  such  second  marriage,  and  of  the  payment  <rf  tbe  ndd 
jointiire  or  annuity,  ceasing  and  being  discontinued  during  tbe  aals- 
ftistence  df  such  marrit^e. 


Punuer*g 
Pleas. 


The  purstier  plead^-^ls  The  contract  of  marriage  pasBing^  be«> 
tween  the  pursuer  and  her  late  husband,  being  a  contract  optinaaa 
fidei,  is  to  be  intetpreted  and  given  effect  to,  according  to  tbe  true 
meaning  and  intention  of  the  parties  who  engaged  in  it   2«  Unde^ 
the  pursuer^s  ^onti'dct  of  tidarriage,  fairly  and  rightly  interpreted, 
she  became  entitled,  in  return  for  the  onerous  equivatenls  tiiereb/ 
conferred  on  her  husbattd,  to  have  secured  to  her  a  jointure  or  an* 
nuity  equal  in  amount  to  the  pension  payable,  and  expressly  lield 
but  as  payable,  by  tbe  Bombay  Military  Fund  at  the  date  of  tlier 
toarriage ;  cind  so  far  as  there  is  a  deficiency  from  the  jointured  e4i 
secured  in  the  sum  at  present  received  froia  A«  fund,  riie  is  eittl4^ 
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tied  to  Iiave  Ifcat  amoabt  made  up  to  b^r  from  ber  husbancl's  estate,  H  Nor.  1696. 
8.  The  pursuer  is  fartbef  entitled^  under  her  marriage- contract^  td  p^jT^^^^^^ 
kre  the  amonnt  of  this  annttity  made  up  to  her  from  ber  husband's  Joseph  v. 
eMdf  in  the  event  of  the  pension  payable  from  the  f and  ceasing  in  T^T^^r'*  ^^^ 
coDieqiienGe  of  her  entering  into  a  second  marriage ;  the  mairiage-      .—^ 
eoDttact  q>ecia]ly  providing  that  such  should  be  the  case»  whenever  Panu«r*« 
<  the  said  pension  or  annuity^  from  whatever  cause,  shall  not  be 
'  aiaihblei  saving  and  excepting  only  from  her  right  to  and  posses^ 
*  lioQ  of  sach  separate  funds  as,  by  the  rules  and  regnhitions  ef  th6 
'  asid  ftmd|  would  exclude  her  from  all  benefit  thereby/ 

The  defenders />fead(P</*—l.  The  pursuer  being  at  this  moment  ill  Defenden* 
foil  possession  and  enjoyment  of  all  the  pension  or  annuity  which,  ^*^ 
aeondiog  to  the  existing  rules  and  regulations  of  the  Bombay  Fundi 
is  either  due  or  received  by  any  other  widow  of  the  same  rank,  any 
fcrther  daim  by  her  under  the  marriage-contract,  which  merely 
prondsed  to  secure  her  such  a  pension,  is  utterly  untenable^  3.  JA 
the  event  of  her  incurring  a  proviMoniil  forfeiture  of  her  piresent 
pennon  or  annuity,  by  entering  into  a  second  marriage,  it  must  b6 
heM,  on  a  fiiir  construction  of  the  contract,  that  neither  has  she  ali^ 
cisim  on  tbia  account  against  her  husband's  estate  under  her  mar- 
risge«eonthicL  9.  Generally,  the  pursuer  having  been  secured 
by  her  husband  in  the  only  pension  or  annuity  stipulated  in  bet 
fcroor  in  the  marriage-contract,  there  are  no  grounds  for  the  pre- 
seat  action ;  and  the  defenders  should  therefore  be  assoilzied. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 
'  The  Lord  Ordinary  having  resumed  consideration  of  the  de-  Loid  Ord^ 

*  bate,  with  the  closed  record  and  whole  process.  Finds,  that,  upon  ^^^^^^ 

*  a  just  eonatiuction  of  the  marriage*contract  libelled,  the  pursuet 

*  is  entitled  (except  in  the  special  case  therein  expressly  excepted) 

*  to  a  free  yearly  jointure  or  annuity,  out  of  the  funds  and  estate  <tf 

*  her  laie  husband,  of  such  an  amount,  as,  along  with  what  she  may 

*  dnw  from  the  Bombay  Military  Fund,  shall  make  up  an  annual 
'  aHowanee  of  L.865,  and  that  for  all  the  days  of  her  natural  lif^, 

*  and  whether  she  shall  or  shall  not  enter  into  any  second  or  othet 

*  maaiage ;  and  therefore  repels  the  defenoes,  and  declares  and  dew 

*  eeras  in  terms  of  the  conclusions  of  the  libel;  finds  expenses  due/ 

Koie. — <  There  is  some  diflBcuIty  in  this  case,  from  the  conride^      Koc«» 

*  ration  diat  the  amount  of  provision  from  the  military  fund  mast 

*  have  been  luown  to  be  liable  to  fluctuation ;  and  that  the  pursuelr 
<  woidd  dearly  have  had  the  benefit)  if  the  rates  had  been  raised 
^  laslead  of  lowered^  aubsequent  to  her  husband's  decease.    Bn^ 
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considering  the  plain  equity  and  expediency  (and  consequent  pre- 
sumption of  intention)  of  rendering  the  conventional  jointure  of 
a  widow,  (for  which  she  had  conveyed  a  large  tocher,  and  re* 
nounced  her  legal  rights,)  in  some  measure,  fixed  and  secure,  the 
Lord  Ordinary  can  put  no  other  construction  upon  the  very  broad 
words  of  the  subsidiary  obligation  of  the  husband,  in  all  cases 
^  where  the  pension  shall  not  be  available,  yrom  any  came  whatever,* 
to  make  up  the  deficiency,  than  that  they  entitle  her  to  have  it  at 
all  times  made  up  to  the  sum  which  the  fund  either  yielded,  or 
might  have  yielded,  at  the  period  of  the  husband's  death.    If  it 
had  not  this  meaning,  it  is  difficult  to  understand  why  it  was  at 
all  introduced;  and  it  is  obvious  that,*  if  not  so  guarded,  the 
provision  might  fluctuate  in  the  most  distressing  manner,  or  sub* 
stantiaily  fail  altogether,  without  the  widow  having  any  resource 
whatever.     Take  even  the  case  first  contemplated  for  a  recourse 
on  the  husband's  estate,  and  which  the  defenders  represent  as 
.  most  favourable  for  their  construction  of  the  whole  clause,  viz.  the 
case  of  the  widow  having  no  claim  on  the  fund,  in  consequence  of 
the  husband  having  forfeited  all  right  to  it  before  his  death,  by 
neglecting  to  do  what  was  necessary  to  keep  it  up,  withholding 
his  termly  contributions  or  otherwise :  Suppose  that,  in  this  way^ 
the  husband  had  ceased  to. have  any  interest  in  the  fund  ten  years 
before  his  death,  what  would  then  have  been  the  claim  of  the 
widow  on  his  private  estate  ?  Would  it  have  been  for  a  fixed  and 
invariable  jointure  or  life  annuity  of  the  same  amount  as  she 
would  have  drawn  the  first  year  of  her  widowhood  from  the  fund, 
if  she  had  had  right  to  it  ?  Or  to  an  annuity  fluctuating  with 
every  variation  in  the  state,  or  regulations  of  a  foreign  fund,  out 
of  which  she  was  never  actually  to  receive  any  thing,  and  with 
which  her  husband  had  had  no  connection  for  years  ?  Even  in 
that  case,  the  Lord  Ordinary  would  decide  for  the  fixed  annuity ; 
and  would  hold  that  the  fund  was  only  to  be  looked  at,  as  the 
army  list  was  to  be  looked  at,  viz.  in  order  to  ascertain,  by  the 
one,  what  rank  was  held  by  the  husband  at  his  death,  and,  by  the 
other,  what  was  the  amount  then  payable  to  the  widow  of  such  an 
officer  from  the  fund.     Those  things  it  would  be  necessary  to 
ascertain,  because. they  were  the  elements  by  which  the  amount  oi 
the  life  annuity  out  of  the  husband's  estate  was  directed  by  the 
contract  to  be  fixed.     But,  except  for  that  purpose,  the  parties 
had  nothing  to  do  with  the  fund — nor  with  its  past  or  future  fluc- 
tuations.    In  the  case  that  had  occurred,  the  widow  was  to  be 
provided  wholly  and  entirely  by  a  jointure  out  of  the  hitsband^^ 
estate  ;  and  it  was  only  to  settle  its  amount  that  a  fund  with  which 
he  had  once  been  connected  was  referred  to.     But,  that  amount 
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*  beiJig  OBce  settled,  her  right,  for  all  the  rest  of  her  life,  was  a  24  No?.  I836w 

*  ngkt  iD  a  jointure  out  of  property  in  Britain ;  and  nothing  could     ^^^V*^ 

*  be  more  contrary  to  the  nature  and  object  of  such  a  provision,  J^^|°^^^' 

'  lliaD  to  suppose  that  it  was  to  vary  with  the  variations  of  a  foreign  Taylor's  £z«. 
'  iaititation,  in  which  nonie  of  the  parties  had  any  interest,  and  ^^^^        ' 

*  dttt  the  husband's  representatives  were  to  send  out  to  Bombay,     Note. 
'  every  six  months,  before  they  could  know  with  what  jointure  his 

*  estate  was  chargeable. 

<  But  the  actual  case  is  much  stronger ;  for  the  contract  ex- 

*  fnmlj  provides  that  the  widow  shall  have  recourse  for  a  jointure 

<  00  the  husband's  estate,  not  only  if  he  fail  to  do  all  that  depended 

<  00  him  to  give  her  right  to  the  fund,  but  if,  ^Jrom  any  cause  what^ 
^  neper,  the  said  pension  shall  iiot  be  available  to  her  J  Now,  what 
'pension  is  it  that  is  here  spoken  of?  And  what  is  meant  by  its 

*  not  being  available  ?  To  the  Lord  Ordinary  it  appears  pkin  that 

<  it  is  the  pension  payable  to  the  pursuer,  at  the  time  of  her  husband's 

*  death  ;  and  that  it  ceases  to  be  available  when  more  than  one-half 

*  of  it  is  withheld. 

'  The  defender  seemed  chiefly  to  rely  on  the  clause  in  the  con- 
*'  traet,  by  which  the  pension  from  the  fund  is  made  over  *  agree- 
"  aUy  to  the  roles  and  regulations  of  the  said  fund ;'  and  on  the 

*  allegation  that  it  was  in  accordance  with  one  of  those  regulations 
'  tliat  its  amount  had  been  recently  abridged.  Now,  the  Lord  Or- 
'dinary  is  of  opinion,  .that  the  rules  and  regulations  here  referred 

*  to^  ipean  only  the  rules,  as  to  the  mode  and  manner  of  payment 

*  the  certificates  to  be  produced,  the  agents  to  be  applied  to,  &c. 

<  and  not  conditions  of  restriction  or  forfeiture  of  the  pension  itself; 

*  aod  he  thinks  this  construction  is  confirmed  by  that  which,  at  all 

*  events,  furnishes  a  conclusive  answer  to  the  whole  defence,  vi^. 
'  that  the  clause  binding  the  husband  to  provide  a  jointure,  if  the 

*  pension  Azil/rom  any  cause  cease  to  be  available,  is  qualified  by 
'one  anxious  and  express  exception — which  would  be  altogether 

<  aameaning  and  unnecessary  if  the  pension  had  been  Understood 
'  to  be  given  under  the  peril  of  those  rules  and  regulations,  which 
'  imported  a  contingent  forfeiture  or  restriction.     The  exception 

*  is,  that,  in  spite  of  the  broad  and  general  words  already  quoted, 

<  the  husband  shall  not  be  liable  for  a  jointure,  in  the  case  of  the 
'  pension  not  being  available  to  the  widow,  '  though  her  right  to 
"  and  possession  of  such  separate  funds,  siaby  the  rtdes  and  regular 
**  tioM  of  the  said  fund  would  exclude  her  from  all  benefit  thereby  i 

*  and  it  is  anxiously  provided,  that  <  saving  and  excepting  that  case 
^  oriy^  he  shidl  be  liable  for  jointure  whenever,  from  whatever 

<  caose,  the  pension  shall  not  be  available.     Now,  it  is  utterly  im- 

*  possible  to  explain  or  account  for  the  introduction  of  these  words, 
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except  upon  one  of  two  suppositions,  both  equally  eonelusiTe  lA 
the  pursuer's  favour,  either,  first,  that  the  rules  and  regnlationb 
referred  to  in  the  clause  assigning  the  pension  did  not  mean  ruleft 
and  regulations  of  this  description  at  all ;  or  that  they  were  all 
meant  to  be  superseded,  (except  in  the  ease  specially  excepted,) 
by  the  important,  and  the  Lord  Ordinary  will  add,  most  just  and 
necessary  clause,  binding  the  husband  to  supply,  from  his  ewA 
estate,  what  might  from  any  cause  be  actually  deficient  in  A^ 
provision. 

*  The  defenders  seemed  also  to  maintain  that  the  pedsion^  thotgh 
diminished  in  amount,  wHs  in  point  of  fiict  still  mailabk  to  thfe 
pursuer ;  that  it  had  not  been  evicted^  as  they  expressed  it,  and 
that,  though  compensation  might  be  due  for  a  total  priv€itioni  it 
was  not  for  a  partial.  To  the  Lord  Ordinary,  however,  this  seemb 
quite  untenable^  considering  the  onerous  Buifavoundde  nature  of 
the  claim  especially*  Suppose  that,  instead  of  being  reduced 
from  L»d65  to  L.1&8,  it  was  reduced  to  L.5  or  to  5s.,  do  the  de- 
fenders really  maintain,  that  in  that  case  the  husband's  estate  ik 
to  pay  nothing,  while  it  would  have  been  chargeable  with  a  join- 
ture of  L.365,  if  the  5s*  also  had  failed,  and  it  was  reduced  to  no- 
thing ?  If  the  Lord  Ordinary  be  right  in  thinking  that  the  obli- 
gation truly  was  to  secure  an  annuity  equal  to  the  penaioii  as  ctf 
the  husbands  deaih^  then  it  is  plain  thut  the  obligation  became 
prestable,  whenever  any  part  of  that  was  withheld,  or  when  het 
provision  was  diminished,  whether  by  a  third,  or  a  half,  or  thi 
whole. 

<  It  is  needless  to  say  any  thing  as  to  Lord  Olive's  fund,  iwA 
which,  it  is  admitted,  the  pursuer  never  received  any  thing,  and 
to  which,  it  is  obvious,  that  she  never  was  entitled. 

<  The  argument,  that  the  pursuer  must  forfeit  all  claim  on  her 
late  husband's  estate,  as  well  as  on  the  fond,  if  she  should  ever 
marry  again,  is  of  course  suflBciently  answered,  if  the  Lord  Ordi- 
nary is  right  in  holding  that  the  clause  relied  on  by  the  pursuer 
supersedes,  and  was  intended  to  protect  her  against,  .sMfbrfeiHng 
regulations,  except  that  which  is  specially  excepted.  But  the 
terms  in  which  the  obligation  to  grant  a  jointure  is  conceived 
seem  to  have  been  intended  specially  to  exclude  this  particular 
case;  for  while  the  regulations  expressly  bear  that  the  widows 
shall  enjoy  their  pensions  '  during  their  widowhood^  andnotcther' 
*  toise^'  the  jointure  to  be  provided  to  the  pursuer  is  expressly 

covenanted  to  be  paid  half-yearly,  <  during  her  lijh!^ 
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Subsequently  to  the  date  of  the  above  interlocutor,  the  pursuer 
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•Btered  into  a  seeond  marriage  with  Laurence  Alfred  Jciepli,  Esq.  24  Nov.  lasa^ 
wgeto  IB  the  4Ui  Dragoon  Guards.  '^■^y^*^ 

ForloDg  or 
Joseph  ». 

Tbe  defenders  redaimed.  Taylor'i  £z«- 

The  Court  being  equally  divided,  as  to  adhering  to  the  interlocu-  ^*'^'- 
lor,  (Ist  Dee.  1835,)  ordered  cases  on  the  matter  in  dispute  ;  upon 
iriiicfa  their  Lordships,  retaining  their  formef  opinions,  appointed 
(lOth  March  1886)  the  whole  papers  to  be  laid  before  the  other 
Judges,  for  their  opinion,  whether  or  not  the  interlocutor  of  the 
Ldrd  Ofdinary  ooght  to  be  adhered  to« 
The  following  opinions  were  returned  by  the  Consulted  Judges : 

Lord  CocXbunu — I  am  of  opinion  that  the  interlocutor  of  th^  Opinions  of 
lord  Ordinary  ought  to  be  reversed.  jjjj*"**** 

I  can  see  nothing  in  the  contract,  as  it  actually  stands,  except 
an  obligation  by  the  husband  to  keep  up  his  interest  in  the  military 
fund,  and  an  assignation  to  his  widow  of  the  benefit  of  it  after  his 
death,  whatever  it  might  at  any  time  amount  to.  Her  <  provisum 
'  orjdmiure*  is  expressly  declared  to  consist  of  ^  the  benefit  of  the 

*  pension  or  yearly  annuity  to  which  she  may  be  entUkd  as  hie 

<  widow  from  the  said  fund,  &c.  agreeablp  to  the  rules  and  regu* 

*  latUmsJ  There  is  no  guarantee  that  the  fund  shall  produce  any 
particular  annuity.  On  the  contrary,  when  be  anticipates  that  it 
any  not  be  available  to  her,  and  engages  to  provide  a  substitute^ 
be  only  binds  himself  to  pay  her  a  yearly  sum,  ^  equal  to  the  peni 

<  sion  that  has  been  paid,  or  $hM  be  payable  from  the  said  fund^  to 

<  the  widow  of  a  subscriber  holding  the  same  rank  in  the  army 

*  which  now  belongs  or  shall  belong  to  the  said  John  Taylor  at  the 
^  time  of  bis  death/  These  last  words  were  plainly  not  intended 
to  fiix,  and  do  not  in  ficur  construction  import,  that  the  annuity 
which  tbe  fund  might  happen  to  afford  at  his  demise  should  in  all 
time  coming  be  kept  up  out  of  his  estate.  They  merely  import 
that  she  should  receive  the  pension,  whatever  U  might  periodically 
boj  due  to  the  widows  of  those  holding  the  same  rank  which  her 
husband  held  when  he  died.  There  is  no  obligation  to  make  up 
dejfleiemelee  below  this  as  a  fixed  sum.  The  only  failure  that  he  pro«> 
▼ides  for  19  a  total  one ;  and,  accordingly,  the  only  substitute  created  ' 
Is,  not  that  any  deficiency  shall  be  supplied^  but  that  the  widoiir 
ihall  receive  oat  of  his  estate  <  a  pension  equal  to  what  shall  be 
*payMs  from  the  said  /knd.^  It  was  surely  not  meant  that  he 
should  pay  her  a  sum  equal  to  what  she  got  book  the  fund* 

I  hold,  therefore,  that  tiie  parties  had  a  source  of  income  liable 
b  variation  ill  their  View,  or,  at  leasts  that  though  they  may  not 
have  tboiight  of  thjs  at  idl,  (which  is  not  improbable^)  the  deed 


140  DECISIONS  OF  THE  No.  191 


11 


Not.  1836.  they  ezectited  implies  it,  and  that,  though  unfortunate  results  may 
■^V^    be  stated  as  arising  out  of  partial,  or  nearly  total,  failures  of  the  . 

e^h^^^  fund,  it  is  not  the  business  of  a  court  to  correct  this.  Arrange- 
f\or*B  Exe-  ments  by  assignations  of  property  liable  to  change  in  its  produc- 
^^'  tireiiess — such  as  shares  in  the  public  stocks — are  not  uncommon, 

and  similar  results  are  incident  to  them  all.  The  military  fund 
might  possibly  have  risen  instead  of  fallen,  and  the  widow  have  got 
the  benefit  of  this  rise.  ' 

I  am  further  of  opinion,  that  her  losing  the  military  pension  by 
entering  into  a  second  marriage  was  not  an  event  for  which  her 
husband's  estate  must  provide.     I  am  aware  that  he  makes  his 

<  property  responsible  if  the  pension  shall  become  unavailable  from 
*  whatever  cause,  saving  and  excepting  only  through  her  right  to, 

<  and  possession  of,  such  separate  funds  as,  by  the  rules  and  regula- 

<  tions  of  the  said  fund,  exclude  her  from  all  benefit  thereby.'  But 
I  do  not  think  that  these  words  can  reach  the  case  in  which  the 
fund  is  made  unavailable  by  the  act  of  the  wife  herself.  There  are 
many  acts  of  hers,  besides  contracting  a  second  marriage,  by  which 
she  may  deprive  herself  of  the  benefit  of  it.  She  may  decline  to 
claim,  or  may  omit  the  periodical  certificates  or  affidavits.  Can  it 
be  maintained  that  her  late  husband's  property  and  heirs  are  to 
suffer  by  such  proceedings,  whereby  she,  having  the  full  benefit  of 
the  fund,  chooses  to  forego  it  ?  It  would  require  very  unequivocal 
words  indeed  to  sanction  such  a  result, — a  result  which  1  am  the 
more  inclined  to  resist,  from  the  extreme  improbability  that  it  was 
ever  intended  to  enable  the  widow  to  marry  a  second  time  at  the 
expense  of  her  first  husband,  and  to  reach  his  property  by  volunta- 
rily quitting  her  hold  on  a  prior  equivalent  provided  by  him.  The 
military  fund  has  not  proved  unavailable  from  any  cause,  but  she 
has  renounced  it. 

!  IJord  Balgray, — I  concur  in  the  above  opinion  upon  both  the 
grounds. 

V  Lords  Corehouse  and  Moncreiffi — The  interlocutor  of  the  Lord  Or- 
dinary finds,  that,  ^  upon  a  just  construction  of  the  marriage^contract 

<  libelled,  the  pursuer  is  entitled  (except  in  the  case  therein  expressly 

<  excepted)  to  a  free  yearly  jointure  or  annuity  out  of  the  funds  and 
'  estate  of  her  late  husband,  of  such  an  amount  as,  along  with  what  she 

<  may  draw  from  the  Bombay  Military  Fund,  shall  make  up  an  annual 

<  allowance  of  £.365,^  and  that  for  her  life,  whether  she  marries  again 
or  not.  The  question  proposed  for  our  opinion  is,  whether  the  in- 
terlocutor ought  to  be  adhered  to. 

^  We  have  read  the  marriage-contract  carefully.  We  do  not  find 
that  there  is  expressed  in  it  any  obligation  for  a  specific  annuity 
of  L.365|  to  proceed  either  from  the  Bombay  Fund  or  from  any 
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odier  source*     The  contract  appears  to  be  framed  oh  a  different  24  Nor.  1830. 
piudple.  Vi^s^^fc"^ 

The  funds  brought  by  the  lady  are  secured  in  a  certain  manner  J^'epb^.^' 
for  her  own  benefit ;   and  it  was  of  course  foreseen,  that,  if  she  Taylor's  £xe« 
dooM  be  left  a  widow,  she  would  in  all  events  enjoy  the  benefits  *^"^°"' 
«f  those  provisions.  Opiniom  of 

The  husband,  however,  in  consideration  of  the  marriage,  and  any  ^<>^*"^^^ 
other  benefits  g^ven  to  him  by  the  contract,  came  under  a  clear 
and  definite  obligation  in  favour  of  bis  wife,  which,  though  it 
ought  to  be  £Eurly  and  liberally  interpreted  in  her  favour,  cannot  be 
changed  into  any  thing  different  from  what  it  is,  accordmg  to  the 
phio  terms  employed  to  express  it. 

It  is  very  clear,  that  the  marriage-contract  does  not  bear  any  ex- 
press obligation  for  the  specific  annuity  assumed  in  the  interlocutor. 
Bat  it  is  supposed,  that,  on  considerations  of  equity  and  expe* 
diency,  it  should  be  presumed  that  the  intention  was  to  make  it  fix- 
ed and  secure.  We  are  of  opinion,  that  it  was  intended  to  make 
the  annuity  fixed  and  secure,  so  fiu:  as  that  was.  consistent  with  the 
natore  of  Uie  onfy  obligation  undertaken,  or  which  there  is  any  in* 
dication  of  an  intention  on  the  part  .of  the  husband  to  undertake. 
But  we  cannot  discover  any  ground  in  tne  provisions  of  the  deed 
for  presuming  that  there  was  any  intention,  in  the  one  party  or  the 
other,  that  the  annuity  should  be  warranted  or  guaranteed  to  be  of 
$Kj  fixed  amount* 

The  obligadon  is  simple  and  clear — <  to  do  and  perform  all  and 

*  whatever  may  be  neee$sary  and  incumbent  upon  him,  a»  a  subscriber 
^  to  the  Bombay  Military  Fund,  to  secure  to  bis  promised  wife,  in 
« the  event  of  his  predeceasing  her,  the  benefit  of  the  pension  or  an*^ 

*  wuiiy  payable  from  the  said  froid  to  the  widow  of  a  subscriber, 
'  according  to  the  rank  which  he  holds,  or  shall  hold,  in  the  Com- 

*  pany's  army  for  the  time.'  This  is  the  main  and  leading  obliga- 
tion. It  binds  to  a  specific  duty,  but  to  no  precise  sum  of  annuity 
to  be  secured  by  means  of  it  If  the  duty  heful/iUedy  it  manifestly 
rests  on  the  contingency  of  the  amount  payable  by  the  rules  of  the 
food  what  the  annuity  shall  be.  But  if  the  right  against  that  an- 
nuity fund  be  made  secure,  that  seems  to  us  to  be  fulfilment  of  the 
obligation,  so  &r  at  least  as  the  above-quoted  words  go. 

But  the  clause  of  the  contract  proceeds:  >  And  failing  thereof, 

*  or  in  case  the  said  pension  or  annuity,  from  whatever  cause,  shall 
^  not  be  available  to  his  pronused  wife,  in  the  event  foresaid,  (her 

*  surviving,')  saving  and  excepting  the  case  of  her  being  excluded 
from  the  fund  in  consequence  of  the  possession  of  separate  funds^ 
'  then  the  said  John  Taylor  binds  and  obliges  himself,'  &c.  to  pay 
to  his  wife  surviving  him  '  a  dear  yearly  jointure-  or  annuity,  equal 
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9lt  KoT.  1836.  *  to  ike  pension  thai  hat  hi&erto  been  paidt  or  shall  bb  payable,^ 
^^"^"V^    *Jrom  the  eaidfund^  to  the  widow  of  a  subscriber  holding  ihe  same 

jo^'^b^v^'       '  ^"^^  ^"  ^^®  ^^™y  ^^^^^  ^^^  belongs  or  shaU  bdonff  to  tlie  said 
Ikyior't  £ze-   ^  John  Taylor  a^  Ae  time  of  his  deaths  &c.     In  a  subsequent  clause, 

^^^^^ the  contraet  farther  declares,  that  for  a  provision  to  his  promittd 

OpkiioDs  of     wife,  Major  Taylor  assigns  to  her  *  the  benefit  of  the  pension  (m 
Consulted      ^  « yearly  annuity  to  which  she  may  be  entitled^  as  his  widow,  from  the 

<  said  fund,  and  also  the  benefit  of  die  pension  or  annuity  payable 

<  from  any  other  fund  to  the  widow  of  an  officer  of  his,  the  said 

<  John  Taylor's  rank  in  the  service  of  the  said  Honourable  East 

<  India  Company,  and  thai  agreeably  to  the  ndes  and  regulations  of 
*  the  said  fund  or  funds  respectivdy* 

Taking  all  these  clauses  together,  it  appears  to  us,  that  the  <»Iy 
obligation  undertaken  is  to  do  the  acts  necessary  for  securing  tbq 
widow's  right  to  the  pension  or  annuity  whiph,  according  to  thi 
rules  and  regulaiions  of  the  Bombay  Military  Fund,  should  be  pay>< 
able  to  the  widow  of  an  officer  holding  the  rank  which  Major  Tay^ 
lor  should  last  have  held  preceding  his  death ;  with  a  iartlier  gua* 
rantee,  that  if  that  pension,  whatever  its  amount  might  be  according 
to  those-  rules^  should,  from  .any  oause^  except  one  evenif  become  sa* 
availaUe^  that  is,  cease  to  be  payable^  his  representatives  should  be 
bound  to  make  good  an  equal  annuity  according  to  the  same  riilss^ 

The  clause  which  is  thought  to  sanction  a  different  coBstrqction 
is  that  beginning  with  the  words, '  and  failing  thereof,  or  in  case  the 

<  said  pension  or  security,  from  whatever  cause,  shall  not  be  avail* 
'  able  to  his  promised  wife/  There  are  here  two  things :  \st^  <  And 
^  failing  tftere^'r— Failing  what?  Clearly  it  is,  failing  Major  Tay* 
lor^s  doing  and  performing  what  was  necessary  to  secure  the  pensioa 

<  payable  from  the  said  fund '  according  to  his  rank*  .So  ^r  the 
matter  is  clear,  and  can  admit  of  no  doubt  It  is  his  &iling  to  pay 
the  subscriptions,  and  comply  widi  any  other  rules  of  die  insdtutiQii 
affecting  him.  But  if  he  did  do  and  perform  all  that  was  neces« 
sary,  there  was  aw  failure  in  this  point;  and  his  engagement  being 
fulfilled,  the  alternative  provided  on  mch  failure  could  not.  come  in« 
to  operation,  whatever  might  be  the  amount  of  the  pension  payable 
according  to  the  state  and  existing  rules  of  the  fund.  But,  S(^ 
There  is  another  case  supposed — <  or  in  case  the  said  pension  or  an/* 
^  nuify^  from  whatever  cause,  shall  not  be  avaHable '  to  the  wife, 
^e  may  not  exacdy  see  all  the  events  contemplated,  in  which  th^ 
pension  might  not  be  available  in  the  mefming  of  the  clause,  not* 
withstanding  that  Mqor  Taylor  had  done  all  that  was  necessary  fof 
securing  it  If  it  be  held  to  be  clear,  that  the  words  cover  die 
event  of  the  widow  marrying  a  second  husband,  by  which,  accord- 
ing to  the  mles^  she  is  8%id  to  fprfeit  the  benefit  for  the  time^  therei 


Na  l»;  COURT  OF  SESSION/  143 

ii  it  leMl  doe  dear  case  in  whiteh  the  words  ha^e  a  pre<^se  and  ?4  Ndt.  183% 
mjwffnpriate  operation ;  and  we  are  of  opinion  that  this  is  the    ^^y'^ 
nod  eoflrtniction.    But  the  first  question  here  stands  quite  inde-  jos'eph V 
peidefll  of  any  soeb  difficulty  as  to  the  events  oontempUted*  Taylor's  Exe- 
*  SkO  not  be  aoaUabU ;'  In  case  what  shall  not  be  available  ?  The  ^"  *^'_ 
funis  ne  ^press-^*  In  case  the  said  pensitm  or  anrndty '  shall  not  Opinioni  of 
be  mihbie.    Whatever  may  be  the  eauMet  contemplated,  the  thing  ju^^ 
aippoied  to  beeome  unavtdlabU  is  the  pension  payable  to  the  widow 
rfmofieer  of  such  rank  by  the  rules  of  the  soeiety»  and  nothing: 
die,   Tliere  is  not  one  wvH'd  of  provision  as  to  the  amount  of  such 
ream ;  and,  therefore,  whenever  the  pension  payable  to  the  wi» 
iem  rf other  offieere  of  the  same  rank  was  equally  available  to  tha 
fife  eader  this  contract,  it  seems  to  ns  very  clear,  that  the  case  of 
dM  peawNi  being  unavailable  had  not  taken  place,  whatever  might 
he  th^  amonnt  thereof. 

ItMit  be  observed,  4bat  the  deed  contains  no  determination  oi 
t^  pouion  as  fixed  in  amount  at  any  p^cular  time,  or  at  the 
deitk  of  Major  Tuylor*  We  understand  the  principle  of  the  fand> 
to  be  different,  and  Aat  the  pensions  ipay  rise  or  fall  after  the 
oioer's  death,  according  to  cit onmstances ;  and  the  obligation  of 
tUi  eoatiact  is  framed  accordingly  in  perfectly  indefinite  terms. 
Li  die  fiiit  binding  words  there  is  nothing  said  of  the  time  of  Ma-« 
jor Taylor's  death;  and  in  the  penal  or  alternative  obligationy  on 
fiibre,  or  the  pension  not  being  available^  while  the  thing  to  be 
^•Be  ii  again  sinaply  to'seeure  <  a  jointure  or  annuity  equal  to  the 
^paitkm  that  baa  hitherto  b^en  paid,  or  shall  be  payable^  from  the 
^  aid  fimd,'  there  is  still  no  reference  to  any  fixed  time  at  whi^b 
fte  aamant  of  aueh  pension  shall  be  definitely  determined-  The. 
VQidi  m  tkf  fimt  dause*  *  for  the  lime,'  and  those  at  the  end  of  the 
bit,  *  at  the  time  of  his  death,'  evidently  refer  not  at  all  to  the  pay-* 
Mrt  or  the  e|i|^rgenee  of  the  annuity,  bat  sqlely  to  tbe  i*<9)A  which 
Majff  Taylor  might  hold  in  the  army.  It  is  an  annuity  equal  ta 
^  peaaioa  whicli  has  been  or  dM  be  pe^yoNe  to  the  widow  of  a 
iniiicrihrr  *  heldiog  the  same  ranh  in  the  army  which  now  beloagis 
<«  dttll  beton^r  to  the  asid  John  Taylor  at  ihe  time  of  his  degth.* 
Hii  mi  could  not  vary  after  bis  death,  and  therefore  it  is  defined. 
Bat  the  jfansSum  d^seiibed  is  that  only  which  mighi  be  payable  to 
tte  vidowB  of  sobBcriboia  of  tbe  same  rank }  and  if  in  their  case  il; 
laiied  m  amooBl,  we  are  of  opinion,  that  the  pursuer  gets  all  that 
¥>•  provided  for  her,  and  4II  thftt  she  oopld  have  got  if  Major  Tay-» 
^  hadyUZfid  to  secure  the  pension^  if  she  repeive^  ihe  petwion  whiek 
n  peysUf  to  the  widows  of  other  subscribers)  according  to  the  roles 
rfthesadety. 
We  aie,  however,  of  opinion^  that  the  Q?ent  of  the  pursuer  en-f 
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ii  NoY.  1836.  tering  into  a  second  marriage,  (which  .we  anderstaad  has  taken 
place,)  whereby,  by  the  rules  of  the  fund,  she  forfeits,  under  cer- 
tain qaalifications,  the  benefit  of  the  pension,  must  be  held  to  be 
a  case  in  which  the  pension  has  become  unavailable  in  the  sense  of 
the  contract,  and  the  obligation  to  pay  an  equal  annuity  taketf 
effect.  We  are  of  this  opinion,  because  this  is  a  ease  in  which, 
without  any  reference  to  amount,  the  pension  has  become  unavail- 
able altogether,  from  a  certain  cause  which  must  be  presumed 
to  have  been  contemplatied  ;  and  because,  although  this  arises 
from  a  certain  rule  of  the  fund,  the  special  exception  introduced 
immediately  after  the  supposition  of  the  pension,  from  whatever 
cause,  becoming  unavailable,  viz.  *  saving  and  excepting  anfy 
^  through  her  right  to  and  possession  of  such  separate  funds  as  by 
<  the  rules  and  reguladons  of  the  isaid  fund  would  e:tclude  her 
*  from  all  benefit  thereby,'  renders  the  inference  inevitable,  that 
while  that  was  a  case  in  itself,  if  not  excepted,  comprehended  in 
the  meaning  of  the  pension  not  being  available,  the  other  case, 
of  its  becoming  unavailable  by  a  second  marriage,  was  also  com- 
prehended, and,  not  being  excepted,  must  bring  the  alternative  en- 
gagement into  operation.  But  we  are  of  opinion,  that  the  an- 
nuity to  be  paid  as  long  as  the  exclusion  from  the  fund  continues, 
can  be  no  more  than  the  amount  of  the  pension  payable  to  other 
widows  of  officers  of  the  same  rank  who  have  not  incurred  the  for- 
feiture. 

We  are  therefore  of  opinion,  that  the  interlocutor  of  the  Lord 
Ordinary  ought  not  to  be  adhered  to,  but  ought  so  far  to  be  al- 
tered as  to  find,  that  the  annuity  payable  cannot  be  greater  in 
amount  than  the  pension  from  time  to  time  payable  from  tbe 
Bombay  Military  Fund  to  the  widow  of  an  officer  of  the  same 
rank. 

Lard  Mackenzie. — I  concur  in  the  above  opinion  of  Lords  Core* 
house  and  Moncreiff. 

Lord  Balgray. — I  concur  in  the  above  opinion,  so  far  as  regards 
the  first  point,  that  there  is  no  obligation  created  by  the  contract 
for  a  specific  annuity ;  but  I  concur  with  the  opinion  of  Lord  Cock- 
burn  as  to  the  point  regarding  a  second  marriage. 
-  Lard  President  and  Lord  Gillies. — We  are  of  opinion  that  the 
interlocutor  of  the  Lord  Ordinary  is  well  founded,  and  ought  to  be 
adhered  to ;  and  as  we  entirely  agree  in  the  views  taken  by  the 
Lord  Ordinary  in  his  note,  we  do  not  think  it  necessary  to  assiga 
any  other  reason  for  our  opinion. 

Lord  Fnllerton, — I  think  the  judgment  of  the  Lord  Ordinary^ 
right ;  and  in  the  main  I  concur  in  the  reasonings  by  which  the 
interlocutor  is  supported. 


••*r 
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But,  in  addidon,  I  may  be  permitted  to  express  a  doubt^  whether  24  Not.  1836. 
oiieeoiisideration,  supposed  to  create  the  chief  difficulty  of  the  case,  -^^"^ 
has  nat  been  somewhat  hastily  assumed.     I  see  no  ground  for  hold-  Joseph  v. 
nig tbstt  the  rates  of  provision  from  the  military  fund  were  knoum  '^^^^'^ 
tftbesabject  to  rise  or  falL     In  the^s^  place,  even  according  to     — . 
the « Regulations  of  the  Fund/  founded  on  by  the  defenders,  I  see  coi»«Ut!d°^ 
00 provision  for  or  allusion  to  any  riu  of  the  rates;  and,  secondly^  Judgeib 
1  think  it  quite  clear,  from  the  previous  correspondence  of  the  par- 
ties,  that  the  only  information  hgXA  by  the  lady's  father,  on  the  sub« 
ject  of  the  military  fund  and  its  regulations,  was  that  given  in  the 
East  India  Register  of  1822,  in  which  there  is  not  a  word  of  the 
power  of  the  Directors  to  reduce  the  rates ;  on  the  contrary,  the 
SUDS  there  specified  are  described  *  as  the  annuities  which  the  wi- 
*dowB'are  entitled  to  receive;'  those  annuities  being  subject,  in- 
deed, to  certain  conditions  and  deductions,  but  in  other  respects 
dependent  only  on  the  rank  held  by  officers  at  their  death.     And 
it  is  to  be  observed^  that  those  specified  annuities  are  not  only  ge«* 
aenJly  referred  to,  but  are  proved  by  the  correspondence  to  have 
formed  the  data  on  which  various  other  pecuniary  calculations  en- 
tering into  the  contract  were  framed. 

Considering  that  this  was  information  communicated  by  Colonel 
Taylor,  one  of  the  contracting  parties,  and  evidently  acted  on  by 
the  otber^  I  hold  myself  entitled  to  look  to  it  in  canvassing  those 
disputed  or  ambiguous  passages  of  the  contract,  on  which  the  de- 
feoders  now  endeavour  to  fix  a  construction,  decidedly  unfavourable 
to  the  party  to  whom  those  representations  were  made. 

Keeping  this  in  view,  I  think  both  the  letter  and  the  spirit  of 
the  contract  are  in  frvour  of  the  pursuer's  claims. 

By  the  leading  clause.  Colonel  Taylor  binds  himself  to  perform 
whatever  may  be  necessary  for  him,  <  as  a  subscriber  to  the  fund,' 
to  secure  to  the  lady,  on  his  predecease,  <  the  benefit  of  i\ie  pension 

<  or  anmdiy  payable  from  the  said  fund  to  the  widow  of  a  subscriber, 

<  according  to  the  rank  he  holds,  or  shall  hold  at  the  time ;'  and  he 
afterwards  assigns  that  pension  or  annuity  to  the  lady,  which  assig- 
nation, however,  was  no  more  than  a  mere  form ;  as,  if  the  subscrip- 
tioos  were  paid,  the  annuity  must  have  taken  effect  in  her  favour 
withoot  it.  If  the  matter  had  rested  there,  she  probably  might 
have  been  held  to  confine  her  claims  to  the  benefit  of  the  military 
faoAj  subject  to  all  the  hazards  attending  it.  But  it  is  needless  to 
inqaire  into  this,  because,  by  the  contract,  there  is  expressly  super- 
added a  personal 'obligation  on  the  part  of  Colonel  Taylor;  and 
the  whole  question  turns  on  the  meaning  of  that  obligation. 

By  it,  fiiiling  his  performance  of  what  is  incumbent  on  him  as  a 
•abacriber,  <  or  in  case  the  said  pension,  or  annuity y  from  whatever 
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2i  Not.  1836.  ^  causef  shall  not  be  available  to  his  promised  wife,'  aaving  aod  ez- 
cepdog  one  case,  (which  it  is  unDecessary  here  to  notice,)  he  binds 
himself  to  pay  to  the  lady  ^  a  jointure  or  annuity,  equal  to  thepenr 
'  wm  that  has  hitherto  been  paid,  or  shall  be  payable  from  the  said 
^  fund  to  the  widow  of  a  subscriber,  holding  the  same  rank  in  the 
^  army,  which  now  belongs,  or  shall  belong  to  the  said  John  Taylor 

<  at  the  time  of  his  death.' 
The  first  question  here  regards  the  contingency  on  which  the 

personal  obligation  is  to  be  called  into  operation,  viz.  whether  it 
comprehends  the  case  of  the  deficiency  of  the  military  fund  ?  Nov, 
upon  this  I  cannot  entertain  a  doubt.  The  parties,  in  the  passage 
immediately  preceding,  had  been  dealing  with  the  ^  pension  or  an* 
*  nuity  payable  from  the  fund  to  the  widow  of  a  subscriber,  accord-^ 
^  ing  to  the  rank  he  holds,  or  shall  hold  in  the  Company's  *army.' 
In  constructing  a  marriage-contract,  a  deed  intended  to  regulate 
the  pecuniary  interests  of  parties,  it  would.be  absurd  to  supposei 
that  those  expressions  bore  reference  merely  to  the  source  from 
which  the  annuity  was  payable,  and  not  to  its  actual  amount;  aod, 
accordingly,  it  is  proved  in  this  case,  by  the  previous  correspond 
dence,  that  the  East  India  Register  was  sent  to  the  lady's  father, 
for  the  very  purpose  of  shewing  what  the  amount  of  that  pension 
or  annaity  was^  The  ^  said  pension  or  annuity^*  then,  I  hold  to 
mean,  in  sound  construction,  that  pension  or  annuity,  wiilcb,  accorf 
ding  to  the  husband's  representation,  was  payable  from  the  fund, 
viz«  a  certain  amount  in  pounds,  shillings  and  pence ;  and  there  is 
the  less  difficulty  in  this,  because  there  is  no  dispute,  that,  at  the 
time,  his  representation  was  true.     It  seems  to  me  to  follow,  that 

<  such  pension  or  annuity '  ceases  to  be  '  avcu/oft/^'  when  the  partjp 
by  whom  it  is  due  cannot  pay  it  The  term  *  available '  includes 
the  two  conditions,  of  the  title  of  the  creditor  on  the  one  hand,  and 
the  capacity  of  the  debtor  to  pay,  on  the  other;  and  cannot  remain 
applicable  where  only  one  of  the  conditions  exists.  It  would  be 
rather  startling,  to  maintain  expressly,  what  is  done  by  implication 
here,  on  the  part  of  the  defender,  that  a  widow's  right  to  an  an- 
nuity, from  an  insurance  office  or  benefit  society,  must,  in  a  ques* 
tion  with  her  husband's  representatives,  who  are  subsidiarily  bound, 
be  held  to  be  ^  avaUable '  to  her,  merely  because  she  has  e  right  to 
make  the  demand,  and,  independently  altogether  of  the  considerai 
tion,  how  far  the  society  or  insurance  office  is  enabled  to  meet  it. 

The  only  other  point,  then,  to  be  inquired  into,  is  the  extent  of 
the  personal  obligation  come  under  by  the  husband.  He  ii  bo^ad 
to  pay  a  jointure  or  annuity,  equal  to  the  pension  *  that  has  hithert 
'  to  been  paid,  or  shall  be  payable,'  &c.  And  it  is  here  tha^t;  in  my 
opinion,  the  only  difficulty  lies ;  because  the  word^  may.  adinii  of 
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the  inference,  that  the  parties  Lad  in  view  the  podsible  flaotaadons  2%  Noy.  1830* 
of  the  rates  of  allowance  from  the  fund.  ^"^V^ 

Bat,  in  the^^^  place,  that  inference  is  not  absolutely  necessary.  J^'  i,^„" 
It  may  be  merely  a  tautological  form  of  expression,  suited  in  the  Taylor's 
tense,  to  the  double  or  alternative  form  of  the  conclusion  of  the        "^'^ 
sentence,  io  which  reference  is  made  to  the  rank  ^  which  how  be-  Opiniona  of 

*  longs,  or  diaJl  belony  to  the  said  John  Taylor  at  the  time  of  his  JjJJ'^jJJ**^ 
^  death ;'  according  to  which  view,  the  future  or  contingent  form  of 
expression  would  merely  apply  to  the  change  of  rate  which  might 

arise  from  the  husband  attaining,  before  his  death,  a  higher  rank 
than  that  which  he  then  held.  At  all  events,  and  even  admitting' 
the  expression  to  be  dubious,  I  am  bound  to  adopt  that  one  of  the 
two  eo¥Utructions  which  is  most  consistent  with  what  I  consider  to 
be  the  only  admissible  presumption,  viz.  that  the  parties,  contem- 
plated no  other  fluctuation  of  the  amount  of  the  aBniiicies,  than  that 
wbidi  arose  from  the  gradations  of  military  rank. 

But,  2<//y,  I  rather  think,  that,  even  on  a  stricter  examination  of 
the  terms  empk>yed,  the  clause  in  question  is  quite  consistent  with 
the  daim  now  made  by  the  pursuer;  for  here,  too,  the  defender'd 
argument  will  be  found  to  assume  a  particular  sense  of  the  term 

<  payable,'  viz.  that  which  the  military  fund  does  or  can  pay.  But 
that  is  not  the  only  sense,  nor  is  it  the' most  usual  sense ; — certainly 
not  that  which  must  be  adopted  in  construing  a  subsidiary  obliga-^ 
tion  of  this  kind.  Its  most  ordinary,  and,  as  I  think,  its  legitimate 
meaning,  is,  what  the  debtor  ought  to  pay,  in  other  words,  that  which 
is  due.  Now,  in  this  sense,  the  original  annuity  is  stilt  payable. 
The  clause  in  the  regulations,  refened  to  by  the  defenders,  does 
not  authorise  the  directors  to  wipe  off  the  debt,  but  only  to  oblige 
the  annuitants  to  accept  a  dividend,  under  an  express  reservation 
of  their  claims,  if  the  funds  of  the  institution  ever  afford  a  surplus: 
It  provides,  that  if  the  ^  fund  falls  short,  the  Directors  shall  have 

<  the  power  to  make  a  proportional  deduction  from  the  annuity  of 

<  each  annuitant,  until  the  state  of  the  fund  shall  afford. the  means 
'  to  complete  payment^  when,  if  a  surplus  income  exists,  the  arrears 

*  skallbe  made  good  from  the  surplus,  but  no  otherwise.' 

It  does  n6t  appear  to  me  that,  even  by  this  clause,  the  annuities; 
as  originally  fixed,  have  absolutely  ceased  to  be  <  payable.'  There- 
fore! '  ^^^°  ^^  ^^  could  be  shewn,  which  it  is  not,  that  the  marriage- 
contract  was  framed  in  the  knowledge  and  contemplation  of  that 
clause  of  the  regulations,  I  should  rather  think  that  the  words, 
'  which  shall  be  payahhy  must  be  held  not  to  limit  the  personal 
obligation  to  that  which,  independently  altogether  of  such  obli- 
gation, the  widow  could  get  from  the  fund,  but  to  bind  the  hus- 
band to  make  good  the  annuity,  which,  though  continuing  ^  pay- 
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24  Nov.  1836.  «  able,'  or  *  due/  the  military  fund  might  be  at  the  time  bnable 
to  pay. 

From  the  great  difference  of  opinion  which  has  arisen  on  this 
case,  it  would  be  presumptuous  to  deny  its  diflSculty.  But^  upon 
the  fullest  consideration  which  I  have  been  able  to  bestow  on  it,  I 
cannot  help  thinking,  that  unless  an  unusually  rigorous  interpreta- 
tion should  be  adopted,  in  construing  this  marriage-contract,  the 
claims  of  the  widow  must  be  sustained. 

.  Lord  Jeffrey. — I  entirely  concur  in  this  opinion.  I  do  not  think 
I  had  any  other  variation  in  view  than  that  which  might  arise  from 
the  husband's  advancement  in  military  rank.  I  have  nothing  ma- 
terial to  add,  except  that  the  clause  in  the  contract,  which  contem- 
plates the  temporary  suspension  of  the  widow's  available  right  to 
the  fund,  and  makes  her  claim  on  her  husband's  estate  defeasible 
on  the  revival  of  such  available  right,  taken  along  with  the  clause 
in  the  regulations,  entitling  the  widows,  whose  allowances  have 
been  restricted,  to  '  complete  payment'  out  of  any  surplus  that  may 
afterwards  accrue,  appears  to  me  to  afford  a  strong  confirmation  of 
the  view  adopted  in  the  preceding  opinion,  and  in  my  original  in- 
terlocutor. 

At  the  advising  this  day.  Lords  Justice- Clerk  and  Meadowbank, 
in  accordance  with  the  opinions  previously  expressed  by  their  Lord- 
ships, were  for  adhering  to  the  interlocutor. — Lords  Glenlee  and 
Medwyn  differed,  and  concurred  with  the  majority  of  the  Consulted 
Judges ;  Lord  Medwyn  agreeing  with  Lords  Cockburn  and  Bal- 
gpray  as  to  the  point  regarding  the  second  marriage. 

The  following  interlocutor  was  pronounced : 

*  The  Lords  find,  that  the  defenders,  as  executors  of  the  de- 
^  ceased  Colonel  Taylor,  are  bound  to  make  up  any  deficiency  in 
« the  pension  or^annuity  payable  to  the  pursuer  from  the  Bom- 
<  bay  Military  Fund,  arising  in  consequence  of  the  second  mar- 
*  riage :  Quoad  ultra,  alter  the  interlocutor  complained  of;  sustain 
^  the  other  defences,  and  assoilzie  the  defenders ;  but  find  no  ex- 
'  penses  due,  and  decern.' 

I.oid  Ordinary,  Jeffrey.         Act.  Dean  of  Fan.  (JBope,)  Ptimof,  Alt.  JRuthafird 

and  Ivory.  Campbell^  MacdowaU^  S.S.C.  and  Qibrntn^Craig^  WarMao 

4>  Dahdd^  W.  S.  Agents.         T.  Clerk. 

R. 


Judgment. 
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Na  XX.  SECOND  DIVISION.  24M  X^ovember  1836. 

Dato)  LkULD  AKD  CoHPAKY  ogmfut  Jambs  Mubray's  Tbustee  and  Gravd* 

CHILD&BN. 

Itor.— Circomstaotitl  case  upon  the  tenns  of  a  trusNsettlementy  whether  the 
ttmlen  were  eatitled  to  retain  a  part  of  the  balance  of  the  fuads  remaining  in 
tbdr  hands  to  meet  the  expense  of  admiDistering  the  trust ;  and  when  the  Courts 
(ahcring  the  judgment  of  the  Lord  Ordinary,)  found  in  favour  of  the  trustees* 
(Seepapen.) 

Lord  Ordinarjy  Jeffrof.  Act.  Eitoff  ChrisHaon.  Alt.  Hutherfiard  and  Sham* 

For  Graodcfaildren,  J,  WUscn.         W.  Rawjf,  W.  S.  John  LivwgsUm,  W.  S.  andl 
Dmid^  f  JamieBtm,  W.  S.  Agents.         T.  Clerk. 

R. 


FIRST  DIVISION. 

Na  XXL  26tk  November  1836, 

JOHN  HAMILTON  MACK  and  WILLIAM  WOTHER- 

SPOON 

affainst 

JOHN  LOUDEN  and  Others. 

ALiMEirr. — CoMPETiTioK. — Assignation. — Found,  1st,  That  the 
cedent  of  a  portion  of  the  arrears  of  an  alimentary  fund  was  not  en^ 
titkd  to  exdude  the  assignee,  on  the  groimd  that  the  fund  teas  purely 
alimentary,  and  not  affectable  by  her  debts  or  deeds, — there  being  no 
strietfy  alimentary  creditors  in  the  field,  and  the  circumstances  of  the 
ease  raising  a  fair  presumption  that  the  advance  made  by  the  assign 
nee  teas  applied  to  the  purpose  of  aliment:  2d,  That,  in  these  cir^ 
onRstanees,  the  assignation  first  in  date,  and  to  tohich  Hie  said  pre- 
mtmption  applied,  was  to  be  preferred  to  one  which  was  subsequent, 
but  which  proceeded  on  the  narrative,  that  the  advance  fir  which  it 
had  been  granted  was  for  alimentary  purposes. 

The  fund  in  medio  in  this  multiplepoinding  arose  in  the  follow-  KarratiTt. 
ing  manner :  The  late  John  Rymer  senior,  by  a  deed  of  settlement, 
dated  20Ui  March  1813,  conyeyed  the  lands  of  Cliftonhill  to  his 
SOD,  under  the  burden  of  certidn  provbions  in  favour  of  his  daugh- 
ter and  granddaughter.  Upon  the  latter,  Elizabeth  Rymer,  now 
Mrs  Waddell,  one  of  the  claimants,  he  settled  the  Stam  of  L.4000 
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26  Nov.  1836.  Sterling  in  liferent,  for  her  liferent  use  allenarly,  and  to  tbe  heirs 
of  her  body  equally  among  them  in  fee.  It  is  declared,  and  ex- 
pressly provided  in  the  deed,  ^  that  the  said  provisions  in  favour  of 

<  my  daughter  and  granddaughter  foresaid  shall  in  no  respect  be 

<  subject  to  the  jus  mariti,  or  right  of  administration,  of  any  hus- 

<  hand  or  husbands  whom  they  may  marry,  nor  liable  for,  or  affect- 

<  able  by,  their  debts  or  deeds  of  any  kind ;  the  said  provision  being 

<  intended  as  alimentary  for  my  said  daughter  and  granddaughter 

*  alone/ 
After  the  death  of  Mr  Rymer  senior,  his  successor  having  fallen 

into  embarrassments,  Elizabeth  Rymer,  who  was  at  that  time  mar- 
ried to  a  Mr  Gilchrist,  obtained  decree  of  adjudication,  (in  1824,) 
adjudging  the  lands  to  her,  in  terms  of  the  deed  of  settlement,  for 
payment  of  the  accumulated  sum  of  L.43d5,  10s,,  with  interest 
during  the  not-redemption  of  the  lands.  A  process  of  ranking  and 
sale  of  the  lands  of  Cliftonhill  was  afterwards  raised,  in  which 
Elizabeth  Rymer  lodged  a  claim,  founded  on  this  decree  of  adjudi- 
cation, and  in  the  scheme  was  ranked  and  preferred  secundo  loco  to 
the  extent  of  the  sums  therein  contained.  In  consequence  of  these 
law  proceedings,  Elizabeth  Rymer  had  not  received,  subsequent  to 
the  adjudication,  more  than  L.140,  in  all,  of  her  annual  pension  of 
L.200,  until  the  11th  July  1834,  when,  on  the  lands  of  Cliftonhill 
being  ultimately  sold,  an  interim  decree  for  payment  of  L.700,  being 
part  of  the  arrears  due,  was  pronounced  in  favour  of  her  and  her 
husband,  Archibald  Douglas  Waddell,  to  whom,  on  the  death  of 
Gilchrist,  she  had  been  married,  and  this  decree  was  allowed  to 
be  extracted  in  name  of  Mr  William  Waddell,  as  her  agent,  a  con- 
dition being  made,  that  the  diligences  which  had  been  intimated  in 
relation  to  Mrs  Waddell's  interests  should  be  cleared  away.  This 
sum  of  L.700  formed  the  fund  in  medio  in  the  present  multiple- 
poinding,  which  was  raised  by  the  pursuers,  the  one  judicial  factor 
on  the  estate  of  Cliftonhill,  the  other  common  agent  in  the  ranking 
and  sale. 

The  claimants  on  this  fund  were,  Isty  Mrs  Adam  or  Smith,  who 
claimed  to  be  preferred  primo  loco  to  the  extent  of  L.191,  in  virtue 
of  an  assignation  granted  to  her  deceased  brother,  on  the  7th  April 
1826,  by  Elizabeth  Rymer  and  her  husband,  Mr  Gilchrist,  which, 
on  the  narrative  of  the  payment  of  a  certain  sum  of  money  in- 
stantly advanced)  assigned  him  <  in  and  to  the  lawful  interest  which 

*  is  already  due,  or  which  may  yet  become  due  to  us  of  the  fore- 

*  said  sum  of  L.4000  sterling,  all  as  contained  in  the  dee^  of  settle- 

*  ment  and  decree  above  recited,  to  the  extent  of  the  sum  of  L.191f 

<  and  lawful  interest  thereof  till  payment,'  &c.  This  assignatioO) 
yhich  was  judicially  ratified  by  Elizabeth  Rymer  oi:  Gilchrist,  was 
intimated  to  the  judicial  factor  in  the  ranking  and  sale,  in  1827. 
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%  WiUiam  Waddell^  who  elaimed,  in  virtue  of  an  assignation  26  Not.  1836. 
io  tke  same  fiuid,  dated  16th  September  1834,  £rom  Elizabeth    ^"^V^^ 
Byner  and  her  husband*  A.  D.  Waddeil,  to  whom  she  Imd  been  wotberspooo 
manied  after  Mr  Gilchrist's  death,  for  payment  of  a  bill  of  L.50,  of  v.  Loudeu 
L160of  money  advanced,  and  of  L.215  of  professional  charges  *°*^  ouierfc 
iBOUTed  in  the  above  legal  proceedings.     This  assignation  bore.  Narrative. 
dttft  these  sums  were  advanced  for  aliment     Sd,  Mrs  Elizabeth 
Ryner  or  Waddell  herself,  who  claimed  to  be  preferred  to  the 
wkoiefund  in  medio,  as  an  alimentary  provision  ;  subject  to  any  pre- 
ference in  £iivour  of  the  claimant,  Mr  William  Waddell,  as  an  ali- 
Beatnry  creditor.     Minntes  of  debate  were  ordered  by  the  Lord 
(Minary.    . 

It  was  pleaded  for  Mrs  Elizabeth  Rymer  or  Waddell,  and  for  pieas  for  Mrs 
Mr  WnGam  Waddell— By  the  expression  of  the  deed  which  grant-  ^j^.'^''"  ^^ 
ed  the  provision,  the  funds  settled  on  Mrs  Rymer  was  an  alimen<»  dell, 
tary  one,  and  to  be  held  by  her  in  such  a  manner  as  to  exclude 
ili  being  affected  either  by  her  debt  or  deed.     It  is  laid  down 
byEcskine,  iiL  5.  2,  and  iii.  3*  7,  that  the  only  case  in  which 
aUnent,  even  when  past  due,  is  subject  to  be  affected  by  dili* 
genee,  is  tke  case  of  an  alimentary  erediton     On  referring  to  de- 
cided cases,  particularly  to  that  of  Monypenny  v.  Earl  of  Buchan^ 
llth  July  1885^  it  will  be  found,  that  if  the  alimentary  provisioa 
afimb  only  a  reasonable  aliment,  then  the  whole  and  every  part  of 
it  is  held  to  be  sacred  from  ordinary  creditors,  and  to  be  such  as 
de  party  on  wliom  it  is  bestowed  is  entitled  to  carry  off  from  them 
aD,  whatever  may  be  the  ground  of  their  respective  claims.     See 
ain  the  case  of  Urqohart  v.  Douglas,  ISth  Dec.  1738,  Mor,  10,403.. 
Hr  William  WaddeU  having  advanced  the  suots  for  which  he 
ciained,  from  time  to  time,  as  they  were  required  for  the  aliment 
of  the  cedent^  and  also  laid  out  a  considerable  sum  in  law  escpenses, 
in  endeavouring  to  made  good  the  annoity,  must  be  looked  upon  in 
the  light  oi  an  alimentary  creditor,  in  virtue  of  the  assignation 
giaated  to  kim  expressly  in  that  character.     The  other  elaimant, 
Vn  Smith,  on  the  other  land,  is  not  an  alimentary  creditor.     She 
can  only  daun^  therefore,  on  the  footing  of  having  made  an  ordi- 
nary money  advance ;  and  that  advance  was  one  which  was  made 
t»  the  husband  of  the  cedent^  and  not  to  the  cedent  herself. 

In  regard  to  the  argument,  on  the  ground  that  the  fund  consisted 
ef  aneais  of  aliment,  it  cannot  be  seriously  maintained  that  money, 
whidi,  on  15tk  May,  was  sacred  against  all  creditors  from  the  cha^ 
laecer  intriasiGally  imprinted  on  it  by  the  bestower,  couId>  on  the 
l€th,  by  tke  mere  lapse  of  a  single  day,  be  changed  into  an  ordi« 
asry  fand^  capable  of  being  assigned  away  or  affected  by  the  dili-  ^ 
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.96  Not.  1836.  gence  of  ordinary  creditors.     Besides,  it  must  always  be  remem- 
^^^V^^    beredy  that  the  reason  why  thi^  annuity  has  fallen  into  arrear  was 
Wotherspoon   ^^^  ^^^™  ^^^  grantee  haying  voluntarily  allowed  the  fund  to  accu- 
V,  Louden  and  mulate,  but  because,  from  the  circumstances  of  the  estate,  she  had  it 
^^^  not  in  her  power  to  draw  it,  but  was,  in  the  meanwhile,  obliged  to 

live  on  the  credit  of  this  accumulating  annuity.  Further,  this  ques- 
tion, conclusive  of  the  case,  might  be  put,  Could  Mr  Adam  have 
used  an  arrestment  of  the  unpaid  aliment  in  the  hands  of  old  Mr 
Rymer's  trustees,  on  account  of  the  debt  which  is  now  held  by  Mrs 
Adam  or  Smith,  and  have  competed  successfully  with  the  claimant, 
or  Mr  Waddell,  her  alimentary  creditor  ?  Now,  the  answer  to  this 
question  must  evidently  be  in  the  negative ;  but  if  no  arrestment 
could  be  used  on  account  of  this  alleged  advance,  it  necessarily 
follows,  according  to  every  principle  of  the  law  of  Scotland,  that  an 
assignment  of  the  fund,  in  security  of  the  advance,  could  not  be 
validly  made  by  the  debtor. 

Mrs  Smith*!         It  was  pleaded  for  Mrs  Adam  or  Smith — The  advance  in  return 
Fleas.  f^^  which  the  assignation  in  favour  of  Mr  Adam  was  granted,  was 

an  advance  to  Mrs  Waddell  herself.  That  assignation  does  not 
interfere  with  the  alimentary  purposes  of  Mrs  Waddell's  provi- 
sion ^  for,  if  a  provision,  declared  to  be  alimentary,  exceeds  what 
is  necessary,  in' the  circumstances,  for  the  proper  support  of  the 
owner  of  the  fund,  the  excess  is  not  alimentary,  whatever  it  may 
be  called  by  the  granter;  see  Blackwood,  14th  June  1677,  Mot. 
10,390*  Now,  the  claimant  is  not  making  claim  to  any  current 
aliment,  but  to  a  fund  formed  by  the  accumulation  of  past  years' 
interests,  which  had  not  been  devoted  to  the  purpose  of  aliment, 
and  which,  in  that  situation,  was  liable  to  be  arrested  by  the 
ordinary  creditors  of  the  owner,  and  assignable  by  her  for  any 
purpose  whatever.  The  law  is  clearly  stated  by  Mr  Bell  in  his 
Commentaries^  i.  131,  when  he  says,  *  Although  alimentary  funds, 
'  salaries  and  pensions,  are  not  attachable  for  debt,  it  is  held  that 
<  the  arrears  of  them  may  be  attached;'  see  also  the  case  of  Brodie 
Campbell,  26th  Jan.  1716,  Mor.  709.  Here,  too,  it  most  be  ob- 
served, that  there  are  no  proper  alimehtary  creditors  in  the  field ; 
and,  in  this  situation,  the  present  claimant  stands  in  the  place  of 
an  alimentary  creditor,  as  it  was  for  advances,  made  in  reality  for 
the  support  of  the  family,  that  the  assignation  was  granted  in 
favour  of  her  brother.  The  case  of  the  Earl  of  Buchan,  in  so  far 
as  it  decided  any  thing  bearing  on  the  case  presently  at  issue,  is 
in  iavour  of  the  claimant;  for  there  it  was  fixed,  that  the  annuitant 
could  not  himself  compete,  even  with  arresting  creditors,  for  prior 
alimentary  provisions.     In  that  case,  it  was  admitted  on  all  hands, 
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that  the  arrears  of  alimentary  provisions  were  undoubtedly  arrest*  26  Not.  isatL 
able  or  assignable;  and  the  great  argument  maintained  by  the    ^^<i"\^i>^ 
Earl,  according  to  the  report  of  the  Faculty  Collection,  was,  that  ^^^en  ^ 
the  fund  in  medio  consisted  of  a  term's  annuity  payable  before^  v.  Louden  and 
hand;  and  conceding  that  the  arrears  of  annuity  could  only  be      ^^"* 
ranked  on,  that  the  current,  term's  annuity  could  only  be  applied  Mn  Smith's 
in  obtaining  aliment  for  that  term*      The  [Court,  however,  de«  ^'^^ 
cided  against  him,  by  adhering  to  the  Lord  Ordinary's  interlocutor. 
The  finding  of  the  Lord  Ordinary  shewed  no  more  than  this,  that 
ordinary  creditors  could  not  competently  compete  on  a  current 
alimentary  annuity,  the  residue  of  which,  so  far  as  not  already  ex- 
hausted by  alimentary  creditors,  fell  to  be  paid  off  to  the  annuitant 
for  his  support;  but  did  not  touch  the  question,  whether  arrears  might 
be. assigned  or  arrested.     It  is  also  material  here  to  observe,  that 
the  present  claimant  is  not  only  an  alimentary  creditor,  but  is  so 
for  advances  at  the  very  period  to  which  the  arrears  relate.     She 
ought,  therefore,  to  be  preferred,  in  virtue  of  her  assignation,  which 
is  the  first  in  date. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  : 

*  The  Lord  Ordinary  having  heard  parties'  procurators,  and  hav*  Lord  Ordl- 
ing  also  considered  the  revised  minutes  of  debate,  of  new  prefers  °*^'"  ^^^'^ 
the  claimant,  Margaret  Adam  or  Smith,  prime  loco,  in  respect  of 
the  intimated  assignation  of  the  25th  of  April  1826,  to  the  ex- 
tent of  L.  191  sterling,  and  decerns  in  the  preference  for  payment 
of  said  sum  against  the  raiser  accordingly,  and  with  interest  there- 
on from  said  date ;  quoad  ultra,  appoints  the  case  to  be  enrolled, 
for  the  purpose  of  disposing  of  the  remaining  points  of  the  cause/ 

Noie, — <  By  the  deed  of  settlement  of  John  Rymer  of  Cliftonhill,  noc«. 
of  20th  March  1813,  the  claimant,  Mrs  Rymer  or  Waddell,  was 
entitled  to  the  liferent  of  the  sum  of  L.4000,  heritably  secured  on 
the  lands  of  Cliftonhill  and  others,  belonging  to  the  disponer,  her 
fiither;  and  the  Lord  Ordinary  holds,  that  the  terms  of  that  set- 
tlement are  sufficient  to  confer  on  that  liferent  the  character  of  an 
alimentary  provision. 

<  At  the  date  of  the  adjudication  obtained  by  the  claimant,  Mrs 
Elizabeth  Rymer,  in  1824,  there  was  due  an  arrear  of  interest  of 
L.3d5,  10s.,  and  no  further  payment  of  interest  appears  to  have 
been  made  until  that  which  appears  to  have  given  rise  to  the 
present  competition.  A  process  of  ranking  and  sale  having  been 
brought  of  the  lands  of  Cliftonhill,  a  payment  of  L.700  was  made 
very  lately,  under  the  authority  of  the  Court,  to  Mrs  Elizabeth 
Rymer  or  Waddell,  and  her  husband,  under  conditions  which 
made  it  necessary  to  raise  the  present  multiplepoinding,  for  the 
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parpose  of  ascertaining  the  rights  of  various  competitors  in  regard 
to  said  payment, 

*  That  payment,  it  will  be  observed,  is  quite  general.  Haviog 
been  made,  however,  in  the  terms  of  the  interlocutor  in  the  raokiog, 
and  the  minute  there  referred  to,  as  a  payment  ^  of  the  debt  due 
^  to  Mrs  Elizabeth  Rymer  or  Waddeli,'  it  must  be  held,  and  seems 
to  be  admitted  by  all  parties^  that  it  was  a  payment  to  accoant  of 
the  interest  due  on  the  above-mentioned  sum  of  L.4000,  heritably 
secured  on  the  lands ;  the  yearly  interest  thereon,  or  annual  ali- 
mentary  provision,  is  L.200 ;  and  even  supposing  the  claimant, 
Mrs  Waddeli  or  Rymer,  entided  to  apply  this  payment,  to  that 
amount,  to  the  current  aliment  of  the  year  during  which  the  pay- 
ment was  made,  there  would  remain  L.500,  which  must  be  con- 
sidered as  a  general  payment  to  account  of  the  arrears  of  aliment 
outstanding  from  the  year  1823.  Of  this,  L.191  is  claimed  by 
Mrs  Adam  or  Smith,  in  virtue  of  an  assignation  granted  by  Mrs 
Rymer,  with  the  consent  of  her  then  husband,  dated  April  7. 1826, 
and  intimated  to  the  judicial  factor  on  the  estate  of  Cliftonhill,  in 
April  following.  This  claim  is  opposed  by  William  Waddeli, 
founding  on  an  assignation  by  Mrs  Rymer,  dated  16th  September 
1834,  for  behoof  of  himself  and  of  Mrs  Waddeli;  and  by  Mrs 
Waddeli  or  Rymer,  founding  on  the  alimentary  nature  of  the  pro> 
vision,  asserting  her  right  to  carry  off  the  whole  fund.  There  was 
originally  another  claim  by  Aitchison  Alexander  Mack ;  but  as  he 
did  not  reclaim  against  the  former  interlocutor  of  the  Lord  Ordi- 
nary, postponing  him  to  the  claimant,  Mrs  Adam,  the  only  ques- 
tion here  turns  on  the  merits  of  the  competition  between  the 
claimant,  Mrs  Adam,  on  the  one  band,  and  Mr  Waddeli  and 
Mrs  Rymer  on  the  other,  the  two  latter  forming  common  cause 
against  the  former. 

<  The  first  point  to  be  considered  is,  whether,  between  Mr  Wad- 
deli, in  his  own  right  as  a  creditor  of  his  cedent,  Mrs  Rymer,  and 
the  other  assignee,  Mrs  Adam,  there  is  any  other  criterion  of  pre- 
ference but  that  afforded  by  the  respective  dates  of  their  assigna- 
tions ;  and  on  that,  the  Lord  Ordinary  continues  of  the  opinion 
expressed  in  his  interlocutor  of  the  11th  July  1835.  It  does  not 
appear  to  him  that,  in  so  far  as  regards  the  sums  said  to  have  been 
advanced  by  the  claimant,  Mr  Waddeli,  he  is  entitled  to  any  pre^ 
ference  as  an  alimentary  creditor.  An  alimentary  creditor  is  un- 
derstood to  be  one  who  has  either  actually  furnished  articles  fall- 
ing under  the  description  of  aliment,  or  is  vested  with  the  right 
of  parties  who  have  done  so.  But  the  claimant,  Mr  Waddeli,  is 
neither  in  the  one  situation  nor  the  other.  The  ground  of  bis 
claim  is  money  advanced  to  Mrs  Rymer  herself;  being,  in  the 
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« fiist  plaee,  tlie  sntai  of  Ln50,  contained  in  an  accepted  bill  by  her  26  Not.  1836. 
« md  ker  present  hosband ;  secondly,  a  sum  of  L.162,  for  advances  *  ^^^V**^ 

*  flod  to  hare  been  made  by  him  to  them  for  support  and  main-  ^o^henpoon 

*  taanee  of  themselves  and  children ;  and,  lastly,  a  business  ac»  v.  Louden ' 
<comt,  anoonting  in  all,  with  interest,  to  L.215,  The  Lord  w*^***"- 
'Ordinary  sees  no  ground  for  holding  the  terms  of  this  assignation     Note. 

*  to  eonfer  any  right  on  Mr  Waddell  as  an  alimentary  creditor.   He 

<  lias  so  assignation  from  the  parties  who  made  any  alimentary  fur* 
'  oisliings  to  Mra  Rymer.  He  merely  holds  an  assignation  from 
'  Mis  Rymer  herself  for  money  advanced  to  her^  and,  in  this  par- 

<  ticiilar,  stands  exactly  on  an  equal  footing  with  Mrs  Adam.   It  is 

*  Tery  probable  that  the  money  so  advanced  was  expended  in  ali* 
'meotary  purposes,  as  the  alimentary  provision  itself  was  not  then 
^tangible;  and  it  does  not  appear  that  she  had  any  other  source  of 

*  fopport   But  the  same  presumption  would  apply  with  equal  force 

*  to  the  assignation  granted  to  Mrs  Adam's  author  iu  1826 ;  and  as 

*  tke  rights  of  the  creditors  stand  in  every  particular  on  the  same 

<  fiioting,  the  Lord  Ordinary  is  of  opinion,  that  no  preference  can 
'  be  created  by  the  mere  circumstance  of  the  cedent,  the  debtor, 

*  choosing  to  declare,  in  the  assignation  of  the  later  date,  thatthd 

*  advances  were  made  for  the  support  of  her  and  het  family. 

*  The  other  question,  being  that  properly  arising  between  Mrs 

*  Rymer  herself  and  the  competitor,  Mrs  Adam,  is  attended  with 
'  more  difficulty.  Bat  the  Lord  Ordinary  is  of  opinion,  that  here, 
^  too^  the  latter  is  entitled  to  prevail.   It  will  be  observed,  in  the  first 

*  place,  that  there  are  here  no  alimentary  creditors,  in  the  proper 
'  sense  of  the  term ;  and,  second,  that  after  setting  apart  the  full 
'  curent  year's  aliment,  the  fund  in  medio  consists  entirely  of  a 
'  payment  to  account  of  arrears  of  aliment,  running  from  the  year 

*  1922.    There  is  no  room  here,  then,  for  the  application  of  the 

*  mk  had  down  in  the  case  referred  to,  of  Monypenny  v.  Earl  of 

*  Bochan,  11th  July  1835,  in  which  the  competition  related  to  cer- 
'  tarn  successive  termly  sums  of  aliment,  and  was  decided  in  favour 

*  of  proper  alimentary  creditors*     The  competition  here  is,  in  the 

<  first  place,  for  arrears  of  an  alimentary  provision ;  and,  secondly, 

*  it  takes  phice  between  a  creditor  who  had  advanced,  in  the  year 

*  1626,  a  sum  of  money  on  the  security  of  that  provision,  to  which 

*  the  creditor  got  an  assignation,  and  the  debtor  in  that  sum  of 
'  flMmey,  who  now  seeks  to  carry  off  the  fund,  upon  the  ground  that 

*  it  was  not  affectable  by  her  own  deed.  A  competition  of  thid 
^  load  does  not  appear  to  the  Lord  Ordinary  to  admit  of  the  ap- 
^  pUcation  of  those  rules  by  which  the  case  above  alluded  to  was 
'determined. 

*  Though  it  may  be  true  that  an  alimentary  fund,  in  one  sense, 
'  is  not  assignable,  that  is,  does  not  admit  of  being  prospectively 
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alienated  in  consideration  of  a  present  advance,  it  does  by  no 
means  follow,  that  when  the  annual  alimentary  payments  are 
either  allowed  to  accumulate,  or  are  accumulated  in  consequence 
of  the  temporary  inability  of  the  debtor  to  pay  them,  those  accu- 
mulations or  arrears  are  not  effectually  carried  by  an  assignation 
granted  to  a  party  who  has  advanced  the  money.     It  is  true,  that 
if  proper  alimentary  creditors  were  competing,  they,  from  the  very 
nature  of  the  fund,  would  be  entitled  to  a  preference.     But  if 
there  are  no  proper  alimentary  creditors,  one  of  two  presump-' 
tions  must  hold,  either  that  the  party  holding  the  alimentary 
right  had  funds  to  support  himself  independently  of  the  aliment,- 
or  if  he  had  no  such  funds,  which  appears  to  be  the  case  here,' 
that  the  funds  advanced  by  the  assignee  were  actually  applied  to 
that  purpose.     On  the  first  supposition,  which  implies  that  tbe 
arrears  were  not  necessary  for  the  support  of  the  party  holding 
the  provision,  even  an  arrestment  would,  in  all  probability,  be 
held  to  be  good ;  see  Beirs  Com,  131 ;  and,  on  the  second,  the 
assignee  must,  in  equity,  be  held  to  be  an  alimentary  creditor, 
and  the  preference  of  the  cedent  over  the  assignee  would  involve 
the  most  obvious  and  grossest  injustice.     The  last  consideration 
applies  with  peculiar  force  to  the  circumstances  of  the  present 
case.     In  consequence  of  the  embarrassments  of  the  common 
debtor,  the  paj^ent  of  the  alimentary  provision  has  been  sus-^ 
pended  since  the  year  1823.     In   1826,  the  assignation  itself 
proves  that  she  received  the  sum  of  L.  191  from  the  author  of  Mrt 
Adam,  in  consideration  of  transferring*  to  that  extent  her  alimen- 
tary provision.     In  other  words,  she  obtained,  at  the  expense  of 
the  respondent's  author,  a  supply  of  money,  which  she  might  ex- 
pend on  alimentary  purposes ;  and  in  the  absence  of  any  proper 
alimentary,  creditors,  it  must  be  held  that  it  was  so  expended.   In 
these  circumstances,  it  is  obviously  implied  in  the  claim  of  prefe* 
rence  on  behalf  of  Mrs  Rymer,  that  she  herself  is  entitled  to  carry 
off  that  very  fund,  in  consideration  of  which,  the  sum  obtained  by 
her,  and  presumably  applied  to  her  own  support,  was  obtained. 
It  is  hardly  necessary  to  observe,  that  the  principle  involved  in 
this  is  no  less  unjust  in  itself,  than  injurious  to  the  interests  of 
parties  circumstanced  like  the  claimant,  Mrs  Rymer.     It  is  un- 
just, because  it  would  enable  such  a  party  to  defeat  the  rights  of 
those  by  whom  the  alimentary  provision  had  been  truly  advanced, 
during  the  inability  of  the  debtors  by  whom  it  was  properly  doe; 
and  it  would  be  highly  injurious,  because,  if  the  rule  were  once 
so  established,  it  would  be  nearly  impossible  for  an  alimentary 
annuitant  to  obtain  any  pecuniary  supplies  whatever  during  the 
temporary  embarrassment  of  the  debtor. 
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<  Upon  these  grounds,  therefore,  the  Lord  Ordinary  remains  of  86  Not.  1836^ 
*  opinion,  that  Mrs  Adam's  claim  of  preference  ought  to  be  sus-     ^^"^V^^ 

-  ^.       ,  ,  Mack  and 

«  tamed.  Woiberspoon 

V,  Louden 

The  Caurtj  (the  Lord  President  absent,)  adopting  the  Yiews  of  •n^^*'"- 
the  Lord  Ordinary  stated  in  his  note,  adhered^  and  found  no  ex-  Judgment. 
penses  due  of  the  discussion  in  the  Inner*  House* 

Lord  Ordinary,  FuUerUnu  For  Mrs  Waddell  and  William  WaddeU,  Hutherfurd 

and  Peme^f,  For  Mrs  Smith,  McNeill  and  J.  Anderson.  W,  WaddeU, 

«¥.  S.  and  FUher  t  Duncan^  &S.C.  Agents.         S.  Clerk. 

C«  R* 


FIRST  DIVISION. 

No.  XXIL  26^  November  1836. 

WILLIAM  MILLER,  Petitionek. 

Factor  Loco  Tutoris. — The  factor  loco  tutoris  to  a  girl  of  fiot 
years  old,  presumptive  heiress  to  an  entailed  es<^.te  of  £.2000  per^ 
annumj  authorized  by  the  Court  to  obtain  an  annuity  of  £.200  for 
her  maintenance  from  a  reversionary  insurance  company,  by  grant" 
ing  them  a  security  over  the  rents  oft/ie  entailed  estate  for  an  annuity 
af£3S8f  78*9  payable  during  the  pupiVs  life,  after  her  succession. 

This  was  an  application  by  the  factor  loco  tutoris  to  Miss  Carsina  Narrative. 
Gordon  Gray,  a  girl  of  five  years  of  age,  who,  by  the  recent  death 
of  a  paternal  uncle,  had  become  presumptive  heiress  to  the  entailed 
estate  of  Carse,  presently  in  the  possession  of  her  grandfather,  a 
widower  of  sixty-seven  years  of  age,  the  rental  of  which  was  L.2000 
per  annum.  The  petition  stated  that  she  was  totally  destitute, 
her  grandfather,  from  his  involved  circumstances,  being  unable 
to  assist  her ;  that  it  was  necessary  to  obtain  the  sanction  of  the 
Court  to  raise  some  fund  for  her  suitable  maintenance  and  educa* 
tion ;  and  therefore  prayed  the  Court  to  authorize  him  to  purchase 
an  annuity.  A  remit  having  been  made  to  an  accountant,  he  re- 
ported that  an  insurance  company  had  agreed  to  grant  an  annuity 
of  L.200  to  the  minor,  payable  during  the  joint  lives  of  her  and 
her  grandfather,  the  heir  in  possession,  half-yearly,  and  beginning 
4be  first  payment  at  entering  into  the  transaction ;  in  consideration 
-fA  their  receiving  a  reversionary  annuity  of  L.238,  7s.,  payable 
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Miller,  PeU- 
tioner. 

Namtive. 


Judgment. 


d6  NoY.  1836.  half-yearly  during  the  life  of  the  minor,  after  the  death  of  her 
grandfather,  in  the  event  of  her  surviving  him,  beginning  at  the ' 
first  term  half  a  year  after  her  grandfather's  death.     This  offer  the 
reporter,  in  the  9th  article  of  his  report,  recommended  as  reasonable 
and  fair. 

On  resaming  consideration  of  the  petition  and  report,  the  Courts 
the  Lord  President  being  absent,  pronounced  the  fbllowiog  inter- 
locutor :  ^  Find  the  proposal  contained  in  the  9th  article  of  the  ae- 

<  countant's  report  to  be  the  most  expedient  to  be  adopted ;  and  in 

<  terms  thereof,  and  of  the  prayer  of  the  petition,  grant  warrant  to 

<  and  authorize  the  petitioner  to  purchase  an  annuity  for  the  main- 

<  tenance  and  education  of  the  said  Carsina  Gordon  Gray,  during 
^  the  period  of  her  expectancy,  on  the  terms  proposed  by  the  re- 
^  versionary  company,  and  to  grant  a  security  accordingly  to  the 
*  said  company  over  the  rents  of  the  entailed  estate  of  Carse, 

<  which  may  become  payable  during  the  minor's  life,  after  her  ao- 

<  cession  to  the  said  estate,  not  exceeding  the  sum  of  L.288,  7s., 

<  and  decern/ 


Act.  looty.        W,  MSkr,  S.&C.  Ageot.        D,  Clerk. 


C.  R« 


FIBST  DIVISION. 


No.  XXIII. 


S6M  November  18S6. 


MICHAEL  GILFILLAN 

ALEXANDER  PERIE  HENDERSON. 

Sequestration. — Discharge. — Foundj  thai  the  ccfnttngent  credi- 
tors must  be  included  in  ascertaining  the  concurrence  offavT'JtfUu 
of  the  creditors^  required  by  the  61st  section  of  the  bankrupt  ad  to 
sanction  a  discharge. 

Process. — Sequestration. — A  petition  fir  discharge^  to  whiek^ 
when  moved  in  the  Inner^House^  there  was  the  requisite  concurrence, 
dismissed  as  incompetent,  in  respect,  that  when  presented  and  inii* 
mated,  that  concurrence  had  not  been  obtained. 


The  petitioner  presented  an  application  for  a  discharge,  under  the 
6 1st  section  of  the  bankrupt  act,  stating  that  he  had  obtained  th^ 
consent  of  the  trustee)  and  of  foor-fifths  of  the  creditors  in  namber 
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and  valae.    The  certificate  of  the  trustee,  presented  along  with  26  Not.  1836. 
the  petition,  bore,  that  the  consent  of  upwards  of  four-fifths  in  num-    ^"^V^ 
ber  and  value  of  the  creditors  had  been  obtained,  if  creditors  who  Hinder" on. 
had  nmked  contingently  were  not  to  be  counted ;  but  if  they  were       — 7- 
to  be  counted  in  number  and  value,  in  that  case  the  consent  of  four-    ^"*^'^®* 
fifths  in  number  and  value  had  not  been  obtained. 

A  remit  having  been  made  to  the  Lord  Ordinary,  his  Lordship 
proDounced  the  following  interlocutor :  <  In  respect  it  appears,  from 
'  the  certificate  by  the  trustee  on  the  sequestrated  estate  of  the 
'  petitioner,  that  the  petitioner  has  not  obtained  the  concurrence 
'  of  four-fifths  of  the  creditors  in  number  and  value,  as  required 

*  hj  the  statute,  refuses  the  prayer  of  the  petition  in  hoc  statu, 

*  and  decerns ;  finds  do  expenses  due/ 

^0^ — <  The  Lord  Ordinary  concurs  with  Mr  Bell  in  thinking 

*  that  contingent  creditors  must  be  included  in  ascertaining  the 

*  four-fifths  required  by  the  act  to  sanction  the  petition.  The 
^  rague  expressions  used  in  the  24th  section  cannot  be  so  construed 

*  u  to  deprive  a  contingent  creditor  of  his  right  to  take  part  in  this 

*  important  measure. 

*  No  expenses  have  been  found  due,  because  the  Lord  Ordinary 
'is  not  aware  that  this  point  has  received  the  judgment  of  the 
•CoorL' 

The  petitioner  having  obtained  additional  consents,  procured  a 
nev  certificate  from  the  trustee,  stating,  that  he  had  now  the  sta- 
totory  consent  counting  all  contingent  claims.  He  then  presented  a 
reclaiming  note  to  the  Court  against  the  judgment  of  the  Lord  Or- 
dinary, praying  the  Court  to  grant  his  petition,  on  the  ground,  that 
without  quarrelling  the  finding  in  that  judgment,  the  consents  were 
now  complete. 

This  was  opposed,  on  the  ground  that  the  61st  section  of  the 
statute  required  the  concurrence  of  four-fifths  of  the  creditors  at 
the  date  of  presenting  the  petition ;  see  case  of  Arnott,  7th  June 
1834 :  That  the  petition'  was  incompetent  when  presented,  from 
the  want  of  proper  consent,  and  could  not  now  be  made  competent 
by  the  obtaining  of  such  consent. 

The  Court  (the  Lord  President  being  absent)  pronounced  the 
bUowing  judgment :  ^  Adhere  to  the  interlocutor  reclaimed  against ;  Judgment, 

*  bat  find  the  respondent  entitled  to  L.6,  6s.  of  expenses  of  the 
'  litigation  in  the  Inner- House,  reserving  right  to  the  petitioner  to 
^present  a  new  application,'  &e. 

AcL  MaUkmi,        Alt.  SoL-Gen,  fCmdnghameJ  Paiiotu  Wothertpoon  j-  Mack, 

Vr.  8.  tnd  C  F.  Damdwtm^  W.  S.  Agents.        2>.  Clerk. 
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FIRST  DIVISION. 


No.  XXIV. 


29^A  November  1836. 


Karrative. 


Judgment. 


PooB  LAWRENCE  SKENE 

affainst 

JAMES  TAYLOR. 

Process. — (Title  to  pursue.) — Bankrupt. — Cautioner,-^ 
Attester. — The  pursuer  of  a  reductioiij  who^  in  consequence  of 
bankruptcy,  had  been  ordained  to  find  caution,  having  been  obliged 
to  obtain  both  a  cautioner  and  attester,— founds  that,  on  the  bank" 
ruptcg  of  the  attester^  the  action  could  not  proceed  until  a  new  attester 
had  been  obtained. 

Lord  Cockburn  reported  verbally  the  following  point :  A  party 
pursuing  a  reduction  becoming  bankrupt,  he  was  ordained  to  find 
caution  for  expenses.  The  person  who  was  offered  as  cautioner  not 
being  held  sufficient  security,  an  attester  was,  in  addition,  obtained. 
The  latter  soon  after  becoming  bankrupt^  the  defender,  on  a  motion 
being  made  by  the  pursuer  for  defences,  objected  to  the  cause 
proceeding,  until  another  attester  was  obtained ;  pleading,  that  the 
attester  being  in  fact  a  second  cautioner,  must  be  replaced,  in  the 
same  way  as  would  have  taken  place  if  there  had  been  only  one  cau- 
tioner, and  he  had  died.  The  pursuer  answered,  that  good  caution 
having  been  once  found,  the  action  must  go  on,  though  the  attes- 
ter should  have  become  bankrupt ;  Darling,  295  ;  Govan  v.  Gray, 
18th  Dec.  1795,  Mor»  15,181 ;  founding  on  the  analogous  cases  of 
suspensions  and  advocations,  where  the  above  rule  obtained,  except 
in  the  special  case  of  suspension  of  liquid  obligations,  where,  by 
Act  of  Sederunt,  11th  July  1828,  §  118>  the  Inner- House  alone 
was  entitled  to  say  whether  new  caution  was  to  be  found  or  not 

The  Court  were  of  opinion  that  the  rules  in  suspensions  and 
advocations  did  not  apply  to  this  case,  which  was  a  reduction ;  and 
that  the  attester,  being  in  fact  a  supplementary  cautioner,  his  phce 
must  be  supplied  before  the  action  could  go  on. 


Lord  Ordinary,  Cockburn*        Act.  B,  BdL         Alt.  Whigham. 


C.R. 
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FIRST  DIVISION. 

Ih.  XXV.  29th  November  1836. 

THOMAS  DYKES,  Petitioner. 

FicroB  Loco  Tutoris. — The  superiors  of  a  pupil  in  some  heri- 
tiUe  subjects  being  desirous  that  she  should  enter,  and  some  of 
Ber  Tunals  threatening  her  with  tinsel  of  the  superiority  unless 
ibe  give  tbem  entry ;  the  Court,  on  an  application  by  the  factor 
Iseotatoris,  founding  on  the  case  of  Anstruther,  dd  March  1818| 
E  C,  as  an  authority,  authorized  him  to  make  up  the  pupil's  titles^ 
and  to  giant  such  entries  to  the  vassals  as  may  be  required. 

TF.  WaddeR,  W.  &  Agrat 

C.  R. 


FIRST  DIVISION. 

No.  XXVI.  29th  November  1836. 

ALEXANDER  MACALISTER'S  TRUSTEES 

against 

Mas  ISABELLA  MACALISTER  or  NICOLSON. 

Proof. — (Oath  of  Reference.) — A  parly  purguing  herfathei^s 
tnuteesfoT  a  ium  she  alleged  her  father^  at  the  marriage^  had  pro-- 
mised  to  pay  her^  loas  allowed  to  adduce^  as  a  circumstance  of  evi- 
iauot  to  prove  the  previous  constitution  and  existence  of  the  debt^  an 
oaA  rfreference,  emitted  by  her  father  in  a  former  action^  brought 
by  her  husband^  for  payment  to  himself  of  the  said  sum,  and  to  which 
action  the  said  trustees  were  parties. 

lit  this  mnltiplepoinding,  raised  by  the  trustees  of  the  late  Alexan-  Narrative, 
der  Macalister  of  Strathaird,  a  question  arose  as  to  the  amount  of 
the  fuud  in  medio.  The  pursuers  admitted  that  they  were  indebted 
L.1000  to  the  defender,  in  virtue  of  the  following  provision  in  the 
tmtt  deed :  <  And  I  hereby  direct  the  said  trustees,  in  case  they 
^  shall  succeed  in  recovering  the  sums  of  money  claimed  by  me 
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29  Nov.  1836.  <  from  the  succession  of  my  said>  deceased  brother,  Norman  Mac- 

^^^'y^    *  alister,  to  pay  out  of  the  same  '  certain  legacies  there  mentioned, 

TrustelTv.^     and,  amongst  others,  *  to  my  said  daughter,  Isabella  Nicolson,  but 

Macalisteror   <  excluding  the  JUS  mariti  of  her  said  husband,  and  failing  her,  to 

J,  1C080Q,        J  j^^^  children,  equally  among  them,  L.1000.*    The  trustees  having 

Narrative.       been  Successful  in  the  claim  made  against  the  estate  of  Norman 

Macalister,  did  not  object  to  lodge  this  sum  in  the  fund  in  medio. 

But  the  defender  claimed  another  sum  of  L.1000,  in  virtue  of  an 

obligation,  which  she  alleged  her  father,  Mr  Macalister,  had  come 

under,  to  settle  L.1000  as  her  marriage-portion,  on  herself  and  the 

children  of  the  marriage.     In  proof  of  the  existence  of  this  debt, 

which  was  denied  by  the  pursuer,  the  defender  referred  to  the 

deposition  of  her  father,  Mr  Macalister,  in  an  action  which  had  been 

raised,  in  1828,  by  her  husband,  Mr  Nicolson,  for  payment  of  the 

said  sum  of  L.1000,  which  he  maintained  Mr  Macalister  had  agreed 

to  pay  to  him  as  tocher,  on  his  marriage  with  his  daughter,  the 

defender.     This  action  was  referred  to  Mr  Macalister's  oath,  with 

the  two  following  queries  :  '  Whether,  on  the  occasion  of  the  mar- 

^  riage  of  the  defender's  daughter  to  the  pursuer,  and  in  course  of 

^  the  communings  with  the  defender  relative  to  that  event,  the 

^  defender  agreed  and  bound  himself  to  pay  to  the  pursuer  the 

<  sum  of  L.1000,  as  a  tocher  or  marriage-portion,  bearing  interest 
«from   Whitsunday  1806,  and  till  paid?   ^  2d,  Whether,  after 

*  the  pursuer  had  been  put  into  possession  of  the  defender's  farm 

<  of  Clachamish,  and  during  that  possession,  the  defender  allowed 

<  the  pursuer  to  retain  from  the  rents  the  sum  of  L.50  yearly,  as 

<  interest  of  the  foresaid  portion  or  tocher  of  L.1000?'    In  reference 
to  the  first  question,  Mr  Macalister  deponed  negative,  stating, 

*  that  he  promised  to  give  his  daughter  L.1000  to  herself  and  her 

<  children ;'  and,  on  the  second,  he  stated,  *  that  he  allowed  the 
'  pursuer  to  retain  L«50  per  annum  out  of  the  rent,  as  interest  of  the 

<  aforesaid  sura  of  L.IOOO,  for  some  years,  and  until  the  pursoer 

<  separated  from  bis  wife^  whea  ke  gave  the  farm  to  his  daughter, 

*  Mrs  NicolsoB,  and  that  she  had  been  in  possession  of  the  said 

<  farm  ever  since  the  pursuer  left  it.'  Being  further  interrogated 
for  his  trustees,  who  were  parties  to  the  action,  *  Whether  any 

<  condition  was  subjected  to  the  promises  of  a  settlement  to  the 

*  pursuer's  wife  and  children  ?'  he  deponed,  <  That  there  was ;  and 
'  that  the  condition  was,  that  the  pursuer's  father  was  to  settle  a 

<  like  sum  on  the  pursuer ;  but  that  the  deponent  never  meant  that 

*  the  pursuer  should  ever  touch  a  shilling  of  his  promised  settlement 

*  upon  the  pursuer's  wife  and  children.'  The  defender  also  founded 
upon  a  state  of  arrears  of  rent  due  by  Mr  Nicolson  to  Mr  Mac- 
alister, given  iU)  in  the  said  process,  by  the  present  parsuers,  in 
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wkkk  the  following  entry  was  put  to  the  credit  of  Mr  Nieolson :  29  Nor.  1836: 
'  DcdQcUon  to  be  given  to  Mr  Nicolson  by  Strathaird,  by  his  de-     ^^"^V^ 
« poauooy  during  his  posaesdon  of  said  lands,  being  eleven  years,  xriT^een." 
'  at  L50  per  annum,  L.550/  Macaiister  or 

l^icolsoD. 

The  fanaer pleaded — The  nominal  pursuers  are  entitled  to  re-i  Pursuer's 
tttooDt  of  the  legacy  of  L.1000  the  duty  due  to  Government,  and  ^^^^ 
tkeancan  of  rent  due  by  Mrs  Nicolson ;  and  they  are  besides  en- 
titled, 00  payment  of  the  balance,  to  obtain  a  valid  discharge  of  the 
aid  l^cy.  The  alleged  other  debt  of  L.  1000  not  being  instructed, 
the  nominal  pursuers  are  not  liable  in  payment  thereof.     The  judg* 
Bent  already  pronounced  in  the  -action  at  Mr  Nicolson's  instance, 
opoo  advising  Strathaird's  deposition,  must  be  held  as  conclusive 
apiflst  any  daim  for  that  alleged  L.1000,  especially  any  claim 
foonded  on  that  deposition ;  and,  at  all  events,  as  conclusive  against 
the  present  claim.     If  the  deposition  of  Strathaird  can  be  at  all 
fimnded  upon  by  the  defender  in  the  present  action,  it  must  be  taken 
witli  all  its  qualifications.     Even  if  it  were  to  be  held  that  Strath- 
aird, at  the  time  of  the  claimant's  marriage,  came  under  an  obliga- 
tion to  settle  L.IOOO  upon  her  and  her  children,  that  obligation 
nuttt  be  held  to  have  been  completely  fulilled  and  satisfied,  by  the 
heqoest  of  L.1000  to  herself  and  her  children  contained  in  his 
settlement,  besides  the  liferent  lease  of  a  farm  worth  upwards  of 
L50  per  annufki  of  surplus  rent,  and  both  exclusive  of  her  bus- 
hand's  jus  mariti.     Even  if  the  defenders  could  establish  the  alleged 
agreement  or  obligation  by  Strathaird  to  pay  L.IO0O,  the  rents  of 
the  &rm  of  Clachamish,  and  the  other  furnishings  and  expenditure 
Bide  by  Strathaird,  for  support  of  the  defender  and  hei  femily, 
moit  be  imputed  to  extinction  of  that  L.IOOO,  and  the  nominal 
panueis  would  also  be  entitled  to  compensate  the  same  with  the 
MW  due  by  Mr  Nicolson. 

The  defender /i20a<2n{ — The  legacy  of  L.1000  left  to  the  respon-  Defender's 
dent,  in  the  event  of  the  nominal  raisers  recovering  Governor  ^^^^ 
Uacalister's  property,  is  payable  by  them,  in  respect  the  condition 
so  which  it  was  left  has  been  purified,  and  the  OMUiey  received  by 
the  Dominal  laiserSb  The  sum  of  L.1000,  which  the  late  Strath- 
aird became  bound  to  pay  to  the  respondent,  for  behoof  T>f  herself 
Bid  her  children,  en  her  marriage  with  Mr  Nicolson,  is  likewise 
Payable;  and  the  ebligafion  is  sufficiently  instructed  by  Uie  judicial 
adnuaaioii,  upon  oath,  ol  the  deceased  Stratliaird,  in  an  action  to 
vU^  the  nominal  raisers  were  parties,  and  by  the  other  real  evi- 
denee  of  the  case.  The  judgment  of  the  Court,  holding  the  late 
Stiathaird's  deooaition  as  nesative  of  the  reference,  cannot  afiect 
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99  Nov.  1836.  the  respondent's  right  to  the  L.IOOO,  in  respect  her  right  was  not 
^^^V^^    the  point  referred,  but  the  right  of  Mr  Nicolson ;  and  in  respect, 
Tr^lTv!     **^»*  ^^^^^  Strathaird  negatived  Mr  Nicolson's  right,  he  distincUy 
Macaiister  or  admitted  the  right  of  the  respondent.     It  is  jus  tertii  to  the  nominal 
raisers,  and  altogether  irrelevant,  whether  Mr  Nicolson's  father  ad- 
vanced the  L.1000  he  promised  to  give  the  respondent's  husband, 
on  the  marriage  being  entered  into.     Though  it  were  otherwise, 
as  the  father  of  Mr  Nicolson  duly  implemented  the  promise  made 
by  him  to  advance  L.1000,  the  nominal  raisers,  as  Strathaird's 
trustees,  would  be  bound  to  perform  the  obligation  incumbent  on 
him. 


Nicolson. 

Defender's 
Pleas. 


Lord  Ordi- 
nary'g  Note. 


The  Lord  Ordinary  pronounced  an  interlocutor,  finding,  that 
the  fund  in  medio,  under  certain  deductions  unnecessary  to  men- 
tion, consisted  of  both  the  sums  claimed,  adding  the  following 
note: 

<  The  question  between  these  parties,  though  raised  in  the  form 

<  of  a  discussion  of  the  fund  in  medio  in  a  multiplepoinding,  truly 
'  regards  the  amount  of  Mrs  Nicolson's  claims  against  her  fa* 

<  ther's  trust-estate.  The  only  one  of  these  which  appears  to  be 
^  seriously  disputed,  is  that  for  the  debt  of  L.1000,  alleged  by  Mrs 
^  Nicolson  to  have  been  contracted  by  her  father  upon  the  occasion 
^  of  her  entering  into  her  marriage  with  Mr  Nicolson.  Considering 
^  the  terms  of  the  deposition  made  by  the  late  Mr  Macaiister  him- 

<  self,  in  the  former  action  brought  against  him  by  Mr  Nicolson,  in 

<  which  action  the  nominal  raisers,  the  trustees,  were  also  parties; 

*  and  considering,  that,  in  the  subsequent  accounting  in  that  action, 

<  credit  was  actually  given  by  the  nominal  raisers  for  the  sum  ^ 
^  L.50  a-year,  as  the  interest  on  the  debt  of  L.1000,  the  Lord  Or- 

<  dinary  must  hold  the  existence  of  that  debt  to  be  sufficiently  es- 

<  tablished.     On  the  other  hand,   looking  at  the  terms  of  Mr 

<  Macalister's  deposition,  and  the  admissions  of  the  claimant,  that 

<  interest  on  the  said  sum,  from  the  date  of  the  marriage  till  1817, 

<  was  included  in  the  former  account,  and  that  from  that  period  she 
'  was  either  entirely  supported  by  her  father,  or  permitted  by  him 

<  to  possess  the  form  of  Clachamish  without  payment  of  rent^  the 

<  Lord  Ordinary  thinks  that  interest  on  that  sum  of  L.1000  must 

<  be  allowed  only  from  the  date  of  her  lather's  death.     Holding  this 

<  debt  to  be  established,  there  is  no  room  for  the  presumption,  that 
^  the  legacy  of  L.1000,  which  was  not  absolute,  but  conditional,  on 
^  the  event  of  a  litigation  depending  relative  to  General  Macalister's 

<  succession,  was  intended  by  the  testator  as  a  payment  of  that  debt 

<  It  must  be  considered  as  a  separate  legacy ;  and  as,  in  consequence 

*  of  the  favourable  termination  ofthe  litigation  respecting  General 
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*  Macftlister^s  suceettion,  the  nominal  raisers,  the  trustees,  bare  re-  29  Not.  1836. 

*  ceived  full  payment  with  interest,  the  Lord  Ordinary  thinks  they    ^^"^V^^ 
<  most  be  liable  to  the  present  claimant  in  interest  on  the  said  le-  xr^itm^lL'' 

*  gacy,  from  the  period  of  her  Other's  death.'  Macaiister  or 

Nicolson. 

The  parsuers  reclaimed, 

M^Neillj  for  the  reclaimers,  pleaded-^The  debt  of  the  L.1000  Punaere' 
in  dispute  has  not  been  proved,  in  respect  that  the  evidence  mainly  ^  ' . 
rested  on  is  the  oath  of  Mr  Macaiister,  in  the  reference  in  the 
former  action,  which  it  is  not  competent  for  the  Conrt  to  look  at. 
It  can  never  be  held  to  be  an  oath  of  reference  between  the  pre- 
sent parties ;  and  the  points  which  it  is  here  brought  to  establish, 
were  points  extrinsic  to  the  point  referred.  Any  remarks  incident 
tel  to  the  point  referred  were  irrelevant,  and  cannot  be  admitted 
as  evidence,  because  there  was  no  opportunity  for  an  explana- 
tion of  them.  For  instance,  in  the  present  case,  it  might  have  been 
brought  out  that  the  obligation  had  been  discharged.  At  all  events^ 
if  the  oath  is  admitted  as  evidence,  it  mast  only  be  in  regard  to  the 
promise,  and  not  to  the  effect  <tf  constituting  the  debt. 

JRuikerfitrdj  for  the  defender,  pleaded — The  oath  is  not  the  only  Defender*! 
evidence  which  is  brought ;  but  it  is  to  be  looked  at  along  with  the 
other  circumstances,  such  as  the  payment  of  interest,  &c.  Though 
an  .oath  of  reference  is  only  conclusive  between  the  parties,  it  is  a 
good  circumstance  of  evidence,  on  which  the  defender  is  here  en- 
titled to  found,  as  she  would  do  on  a  letter  to  a  third  party,  or  any 
other  writ.  Here  the  oath  was  emitted  in  an  action  between  the 
defender's  husband  and  her  father ;  and  the  pursuers,  who  were 
also  parties  to  the  former  action,  must,  in  this  action,  be  h^ld  to  re- 
present Mr  Macaiister.  The  statements  made  were  on  points  to 
which  the  attention  of  the  deponent  was  expressly  called ;  and  there- 
fore the  oath  is  good  evidence,  not  to  constitute  the  debt,  but  of 
its  previous  constitution  and  existence. 

Lord  Gillies. — The  question  is,  whether  the  existence  of  the  Opinion  of 
debt  of  the  L.IOOO,  said  to  have  been  promised  to  the  defender  on  ^^^* 
her  marriage  by  her  father,  is  proved  or  not.  The  evidence  on 
which  the  defender  founds  is  the  deposition  in  the  former  action, 
tal^en  together  with  other  circumstances.  Now»  can  we,  in  a  ques- 
tion as  to  the  previous  constitution,  and  existence,  of  this  debt,  look 
upon  this  oath ;  and  if  so»  on  what  light  are  we  to  look  on  it  ?  We 
are  not  certainly  to  regard  it  as  an  oath  of  reference,  which  is  bind- 
ing on  the  party,  however  contmry  to  truth  the  statements  con- 
tained in  it  may  be*    We  are  asked  by  the  defender  to  look  npon 
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29  Nov.  1836.  it  here  only  as  a  fact  of  the  evidence,  and  to  give  it  only  the  weight 
of  any  other  writ;  and  certainly,  in  my  opinion,  the  argument  main- 
tained by  the  pursuer,  that  we  are  not  to  look  at  it  at  all,  would 
be  contrary  to  all  principle.  Suppose  the  case  to  be  a  question  of 
legitimacy,  would  the  children  not  be  entitled  to  found  upon  this 
oath  as  evidence  of  the  marriage  of  their  father  and  mother  ?  I 
certainly  think  they  might.  It  is  said  that  this  obligation  may  have 
been  discharged  :  that  is  possible ;  but  we  must  look  to  what  has 
been  proved ;  and  to  me  it  is  clear  from  the  evidence  that  the  obli- 
gation was  created  and  never  implemented. 

LfOrd  Mackenzie. — I  concur.  I  think  that  if  the  debt  had  been 
discharged,  Mr  Macalister  would  have  said  so.  There  seems  to 
me  to  be  some  doubt  as  to  whether,  in  the  deposition,  he  recognises 
the  obligation  as  legally  binding ;  the  probability  is,  however,  that 
he  intended  so  to  recognise  it ;  and  if  he  did  that,  he  could  not  be 
held  to  have  intended  to  implement  it  by  payment  of  the  condidonal 
legacy.     I  am  therefore  for  adherring. 

Lord  Bdlgray, — I  concur.  Mr  Macalister  acknowledged  the 
debt,  and  paid  L.50  as  interest    I  am  therefore  inclined  to  adhere. 

Lord  President  absent. 

The  Court  accordingly  adhered^  giving  additional  expenses. 


Judgment. 


Act.  M'NeiU.  Alt.  Eulherfia-d,  M,  N.  Macdonald,  W.  &  and  Mackintosh  {• 

Gemmell,  S.  S.  C.  Agents.        D.  Clerk. 

C  R. 
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Narrative. 


No.  XXVII. 


30th  November  1836. 


EXECUTORS  OF  GOVERNOR  MACALISTER 

(^aiTist 

Mrs  F.  B.  MACALISTER  and  Mrs  F.  MACALISTER. 

Expenses.  —  Testament.  —  Legacy. — Executor. — Case  where 
the  expenses  of  managing  executry  Junds^  contrary  to  the  general 
ruUy  toere  thrown^  pro  rata^  on  the  special  and  residuary  legtUa 


This  is  the  sequel  of  the  case,  ante,  vol.  ii.  p.  640.  The  following* 
objections  were  stated  by  the  trustees  of  General  Keith  Macalister, 
the  residuary  legatee,  to  the  accountant's  report:  Objection  II L 
To  the  findings  in  the  report,  by  which  the  accouptant  throws  on 
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die  lendoary  legatee  die  expenses  connected  with  the  following  30  Not.  1836, 
proeeediDgs :   1.  Of  taking  the  opinion  of  Scotch  and  English  ^ 

oooiMel  opon  the  construction  of  Goirernor  Macalister's  will,  and  Executors  v. 
■poD  what  steps  should  be  taken  to  prevent  a  bill  being  filed  in  Macaiistera. 
Ckaneery.    2»  Of  minutes  of  numerous  meetings  of  the  different  N«iTati?e. 
pirties  interested  in  Governor  Macalister's  succession.  3.  Of  raising 
aodfoUowing  out  the  proceedings  in  the  process  of  multiplepoinding. 
4  Of  the  correspondence  of  the  executors'  agents  with  the  agents 
6r  the  faidies,  about  remitting  home  their  fortunes,  and  interim 
payments  wanted  by  them,  &c.    5.  The.  executors'  agents'  trouble 
m  making  themselves  masters  of  the  aflairs.    6.  Of  the  expenses 
of  the  proceedings  under  the  remit  to  the  accountant,  making  in- 
quiries about  the  rule  of  stating  executors'  commission  in  India,  the 
rate  of  exchange  upon  remittances,  &c.     Which  Several  articled 
ought  to  be  borne,  as  well  as  the  expenses  of  the  accountant's  report, 
hj  all  the  parties  claimants,  excepting  Article  4,  which  ought  to 
be  borne  by  the  ladies  exclusively. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 
'  The  Lord  Ordinary  having  heard  parties'  procurators  on  objec-  Lord  Ordi- 

*  tion  third,  offered  on  the  part  of  General  Macalister's  trustees,  °"y'*  ^"'®'' 
'  being  the  only  one  not  already  disposed  of,  sustains  the  first,  se- 

*  cond,  fourth,  and  fifth  heads  of  the  said  objection ;  but  reserves 

*  consideration  of  the  third  and  sixth  heads  of  the  said  objection 
'  third,  in  respect  that  those  form  part  of  the  expenses  of  process, 

*  which  will  fall  to  be  disposed  of  at  the  conclusion  of  the  cause.' 

Note. — <  Had  the  present  case  been  that  which  usually  occurs  Note. 

*  between  legatees  and  the  administrators  of  the  residuary  fund  of 

*  a  testator,  the  expenses  included  under  the  heads  of  the  objection 

*  disposed  of  by  the  above  interlocutor  must  have  been  borne  by 

*  the  residuary  fund.     According  to  the  usual  principle,  the  lega- 

*  tees  must  have  received  their  legacies,  while  the  expense  of  ma- 

*  nagement  would  have  fallen  on  the  party  whose  interest,  being' 

*  redduary,  were,  agpreeably  to  the  presumed  intention  of  the  testa- 

*  tor,  postponed  to  theirs.    But  the  present  case  involves  specialties, 
^  which  distinguish  it  in  some  essential  particulars.     By  General 

*  Macalister's  will,  certain  parties  were  appointed  trustees  for  the 
'  special  legatees ;  which  trustees  were  entitled  to  receive  instant 

*  payment  of  the  legacies  in  India,  and  were  directed  to  accumulate 

*  the  sums  while  the  trust  continued,  and  to  account  for  them  in  a 

*  particular  manner  therein  mentioned.     The  intention  of  the  testa- 

*  tor,  then,  clearly  was,  that  from  the  beginning  the  administration 

*  of  those  legacies  should  be  separate  and  distinct  from  the  general 
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execation  of  the  will.     By  a  letter  of  inBtructionS)  of  date  subse-' 
quent  to  the  will,  John  Macalister,  Esquire,  and  Colopel  M^Does, 
two  of  the  persons  who  had  been  named  guardians  and  trustees 
for  the  special  legatees,  were  requested  to  take  upon  themselves 
the  management  of  the  testator's  affairs.     Those  two  gentlemen 
proved  the  will,  and  assumed  the  office  of  executors.     But  the 
separate  management  under  the  trust  created  by  the  testator  for. 
behoof  of  the  special  legatees  never  took  effect     The  executors 
continued  to  manage  the  whole  funds  in  cumulo ;  and  it  is  only 
in  the  present  action  that  the  accounting  between  the  special  le<- 
gatees  and  the  general  fund  has  taken  place,  and  that  the  princi- 
ples of  that  accounting  have  been  ascertained.    Now,  the  princi^ 
pies,  as  fixed  by  final  judgments  of  the  Court,  are  very  different 
from  those  which  usually  regulate  the  accounting  between  le^ 
tees  and  the  administrators  of  a  residuary  fund*     According  to 
those  principles,  the  legatees  receive  payment  of  their  legacies^ 
with  interest  from  the  testator'^  death,  while  the  general  fund  o( 
course  bears  the  expense  of  management     But  that  principle  of 
accounting  was  here  rejected  by  the  special  legatees,  who  con- 
tended that  they  were  entitled,  not  merely  to  interest  on  the  le<* 
gacies,  but  to  the  whole  accumulations  of  interest,  as  well  as  of 
profits,  made  in  the  administration  of  the  cumulo  fund,  in  the  ra*t 
tio  which  those  special  legacies  bore  to  that  general  fund.     The 
point  as  to  the  accumulation  of  interest  was  decided  in  their  fa^ 
your  by  the  interlocutor  of  the  Court,  of  30th  June  1827,  and  the 
claim  to  the  share  of  profits,  in  addition  to  interest,  was  deter-» 
mined  by  the  interlocutor  of  the  Lord  Ordinary,  of  12th  May 
1835,  afterwards  affirmed  by  the  Court 

<  In  these  interlocutors  it  is  evidently  assumed,  that  the  two  gea-% 
tlemen  who  happen  to  be  executors  acted  not  only  in  that  capa^ 
city,  but  in  the  capacity  of  trustees  for  the  special  legatees,  and 
were  understood  to  have  held  and  administered  in  this  last  cha** 
racter  the  amount  of  the  special  legacies  from  the  death  of  the 
testator.  Now,  the  1st,  2d  and  5th  heads  of  the  objection  em- 
brace various  articles  of  expense  incurred  by  those  gentlemen  be-* 
fore  bringing  the  present  acdon,  for  the  purpose  of  informing  them-i 
selves  both  as  to  the  extent  of  the  rights  of  the  parties,  and  as  to 
the  particular  course  of  legal  proceedings  which  should  be  adopted 
for  extricating  their  complicated  interests. 

<  In  these  circumstances,  it  appears  to  the  Lord  Ordinary  that 
the  present  is  to  be  treated  as  a  question  not  between  legatees 
and  a  residuary  fund,  but  between  two  parties  interested  in  a  cu- 
mulo fund  in  certain  proportions,  and  that  the  legatees  having 
taken  benefit  to  a  large  amount  by  that  construction  of  the  respec* 
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'  tire  ioterests  of  the  parties,  are  not  entitled  to  reject  it  in  regard  30  Not.  1836. 

*  to  the  expenses  incurred  in  that  cumulo  administration.     It  ap-     ^^•v^ 

*  pean  to  bim,  then,  that  the  expense  embraced  by  these  heads  of  Executow  ». 

*  tie  objection  ought  to  be  borne  by  the  parties  proportionally  to  Macalisten. 
^  Am  respectiye  interests  in  the  amount  of  the  fund,  of  which  the      "^^ 
'diiision  and  appropriation  gave  occasion  to  these  expenses. 

'  Tbe  fourth  head  is  attended  with  less  difficulty. 

'  It  has  been  finally  determined  by  the  interlocutor  of  Court,  of 
^thedOtb  June  1827,  that  the  sums  due  to  the  legatees  must  be 
'  remitted  at  the  expense  of  the  legatees ;  and  there  seems  no  good 
'  reason  for  applying  a  different  rule  to  the  expenses  of  the  corre- 
'spondence  relative  to  such  remittances;  for  by  the  will,  the 
'  payments  to  the  trustees  for  the  legatees  were  to  be  made  in  In- 
'  dia,  immediately  on  the  testator's  death,  and  the  interests  of  those 

*  legatees  have  been  now  dealt  with,  on  the  footing  of  their  being 

*  entitled  to  the  full  benefit  of  such  separation,  though,  from  the 
'  circumstance  of  the  executors  being  also  trustees,  the  separation 
^  did  not  de  fecto  take  place.  Though  the  correspondence  in  ques- 
'  tion,  then,  was  the  correspondence  of  the  agent  of  the  executors^ 
'  it  most  be  held  as  a  correspondence  on  behalf  of  those  gentlemen 
'  in  their  character  of  trjustees  for  the  legatees.  It  is  just  the  cor- 
'  respondence  which  would  have  taken  pla.ce,  bad  the  money  been 
^actually  paid  to  the  trustees  for  behoof  of  the  legatees,  immediately 
'  on  the  testator's  death,  and  which,  in  that  view,  must  of  course 
<  have  been  borne  by  that  special  trust-fund,  and  not  by  the  resi- 
^  daary  fund  of  the  testator.' 

The  trustees  for  Mrs  Macalister  reclaimed^  and  the  Court  ad'-  judgmenL 
hared. 

Act  Whigkam.         Alt.  McNeill,  Charieg  Robertkim.        James  Bridgts,  W.  a  John 
MaekattU,  W.  S.  and  M.  N,  MacdonaU,  W.  S.  Agents.         Z>.  Clerk. 

C.  R. 
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Thoksoii,  Bokab  and  Company  agmtui  Charles  Johnstons. 

SoaiTT.-^PftocEss.— ilc/ton  in  name  of  social  Jirm,  unthout  stating  instance  of 
9dindual  fMuinerSp  sustained. 

Action  raised  under  social  firm,  '  J.  Tboroson,  T.  Bonar  and  Company.' 
Sberiff  dismissed  action,  (24th  July^l832),  *  in  respect  the  action  has  been  raised 
*  io  Dame  of  the  company^  without  specifying  the  names  of  the  partners.'    In  an 
sdfocadon  on  this  and  other  pleas, — the  case  of  Forsyth  v.  Hare  and  Company, ' 
istb  Kot.  1834,  F.  C  vol.  X.  p.  55,  was  founded  on,— The  Lord  Ordinary,  *  In  re- 
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90  Not.  1836.  '  spect  of  the  judgment  of  the  Court  in  Forsyth,  finds^  that  the  instance  was  soffi- 
V^pyi^*/     *  ciently  libelled  in  the  action  raised  in  name  of  J.  Thomson,  T.  Bonar  and 
Thomson,        '  Company.'    The  Court  adhered  *  to  the  finding  in  the  interlocutor  as  to  the 
Bonar  and  Co. «  sufficiency  of  the  instance.'    ^See  Papers.  J 


V.  Johnstone. 


Lord  Ordinary,  Jeffiny.  Act  Ivory.  Alt  Deas.  Madadim  ^ 

Ivory t  W.  a  and  Broum  $  MiUer,  W.  S.  Agents.         T.  Clerk. 

R. 


FIRST  DIVISION. 
No.  XXIX.  1st  December  1836. 

XORD  PANMURE 

against 

ALEXANDER  DAVIDSON. 

Narratife.  PROCESS. — CiTATION. — PETITION  AND  CoMPLAINT. — ThE  Court 

refused  to  grant  warrant  to  serve  a  petition  and  complaint,  at  the 
instance  of  Lord  Panmure,  with  concurrence  of  the  Lord  Advo- 
cate, for  breach  of  interdict  against  poaching,  at  the  head  burgh  of 
the  shire  where  the  defender  most  frequently  haunted,  without  a 
report  of  a  messenger,  that  the  defender  could  not  be  found  to 
serve  it  on  him  personally. 

Act  SoL'Gen.  fCuninghame,J  Fotkermgham  j*  Lindsay ^  W.  S.  Agents.        D. 

Clerk. 

C.  R. 


SECOND  DIVISION. 
No.  XXX.  1st  December  1836. 

ROBERT  GRANT 

against 

JAMES  SHEPHERD. 

Tailzie.  —  (Order  of  Succession.)  —  A  party  who  had  three 
daughters^  two  of  whom  were  married^  and  had  each  several  sons 
at  the  time  of  his  deaths  entailed  his  estate  on  *  the  eldest  son  living 
*  at  the  time  of  my  decease^  procreated  between  my  eldest  daughter 
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*  Aj  and  her  husband^  and  the  hein-male  of  his  body  in  fee  ;  tafum  1  Dec.  1836. 
^faUh^y  to  the  eldest  son  procreate  ofj^  my  second  daughter,  and    ^^"^V^^ 

« de  heirs-male  of  his  body  ;  whomfailing,  to  the  eldest  son  to  be  gh^herk. 
*frtxreate  of  M,  my  third  daughtery  and  the  heirs-male  of  his 
*bodyg  whomfailingf  to  the  second  son  procreate  of  A^my  eldest 
^doMghteTy  and  the  heirs-mak  of  his  body  ;  whomfailingy  to  the 

*  second  son  of  «7,  my  second  daughter^  and  the  heirs-male  of  his 

*  body;  whom  failing^  to  the  second  son  to  be  procreate  of  the  body 

^  if  My  my  third  daughtery  and  the  heirs^male  of  his  body  ;  whom 

^faiSngy  to  the  heirs-male  ofmyfirsty  secotid  and  third  dattghtersy 

'  M  the  same  order  of  succession  :*  John,  the  eldest  son  of  the  eldest 

daughtery  succeeded,,  and  died  without  issue  ;  and  was  succeeded  by 

JokHy  the  eldest  son  of  the  second  daughter,  who  died  without  issue : 

The  second  and  third  sons  of  the  eldest  daughtery  and  an  only  son     ' 

cftke  third  daughter,  having  all  died  without  issucy  Alexander,  the 

iecond  son  oftlie  second  daughtery  took  up  the  sticcessiony  (without 

ckallengeyj  and  died  without  isiue ;  whereupon,  in  a  competition 

betwixt  Roberty  the  fourth  son  bom  of  the  eldest  daughter,  and  Jamesy 

the  eldest  son  ofBobert,  the  thirdson  of  the  second  daughter,  it  was 

finady  that  the  first-mentioned  competitor  was  entitled  to  succeed; 

(I.)  In  respect  that  the  terms,  eldest  and  second  son,  must  be  held 

to  apply  to  the  pcurty  holding  that  character  at  the  time  when  the 
succession  should  open  s  andy  (2.)  In  respect  that  he  was  the  heir^ 
male  of  the  eldest  daughter. 

JoHK  Leith  acquired,  by  purchase,  the  estate  of  Blair,  in  Aber-  Narrative. 
deensbire,  and  completed  his  titles  by  infeftment.  He  had  three 
<baghters,  but  no  heirs-male  of  his  body.  He  executed  an  entail 
in  1761,  passing  over  the  daughters,  and  settling  the  estate  on  their 
children.  The  entail  proceeds  on  the  narrative,  that  *  I  have  no 
'  heirs-male  of  my  own  body  to  represent  me,  and  succeed  to  my 

*  lands  and  estate ;  and  I  have  grandchildren,  and  am  desirous 
^  that  my  family  and  surname  of  Leith  should  be  preserved  in  the 
'  person  of  my  grandchildren,  and  their  heirs.'  He  conveys  the 
lands  ^  to  and  in  favour  of  himself  in  liferent,  and  to  the  heirs-male 

*  hwfolly  to  be  procreated  of  my  own  body  in  fee ;  whom  failing,  to 
^  the  eldest  son  living  at  the  time  of  my  decease,  procreated  be- 

*  tvixt  John  Grant,  younger  of  Rothmaise,  and  Anna  Leith,  my 
'  eldest  daughter,  and  the  heirs-male  of  his  body,  in  fee ;  whom 

*  fuling,  to  the  eldest  son  of  Thomas  Shepherd,  minister  of  Bourtie, 

*  procreate  betwixt  him  and  Janet  Leith,  my  second  daughter,  and 

*  the  heirs-male  of  his  body,  in  fee ;  whom  failing,  to  the  son  law- 

*  fully  to  be  procreate  of  Margaret  Leith,  my  third  daughter,  and 
*the  heirs- male  of  bis  body,  in  fee;  whom  failing,  to  the  second 
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1  Dec.  1886.  <  son  procreate  betwixt  tlie  said  John  Grant  and  the  said  Anna 

<  Leith,  my  eldest  daughter,  and  the  heirs-male  of  his  body,  in  fee ; 

<  whom  failing,  to  the  second  son  of  the  said  Thomas  Shepherd,  pro- 

<  create  betwixt  him  and  Janet  Leith,  my  second  daughter,  and 

*  the  heirs-male  of  his  body ;  whom  failing,  to  the  second  son  law- 

*  fully  to  be  procreate  of  the  body  of  Margaret  Leith,  my  third 
^  daughter,  and  the  heirs-male  of  his  body,  in  fee ;  whom  failing, 
^  to  the  heirs-male  of  my  said  first,  second  and  third  daughters,  intbe 

*  same  order  of  succession ;  all  whom  failing,  to  me,  my  nearest 
^  heirs  and  assignees  whatsoever ;  but  with  and  under,'  &c.  The 
deed  declares,  that  it  shall  not  be  in  the  power  *  of  the  said  John 

*  Grant,  my  grandson,  or  any  of  the  heirs  of  tailzie,  to  sell,'  contvact 
debts,  and  contained  the  usual  irritant  and  resolutive  clauses.  Mr 
Leith  also,  in  virtue  of  power  reserved,  granted  a  liferent  of  the 
estate  in  favour  of  Mrs  Grant,  his  eldest  daughter,  which  she  en- 
joyed till  her  death,  in  1807. 

At  the  death  of  the  entailer  ill  1763,  there  were  three  daughters 
alive :  Anna,  married  to  John  Grant  of  Rothmaise,  Janet,  married 
to  the  Rev.  Thomas  Shepherd  of  Bourtie,  and  Margaret,  who  was 
subsequently  married.  The  eldest  daughter,  Mrs  Grant,  had  five 
sons  born  and  alive  at  the  date  of  the  entail,  viz.  John,  James, 
Alexander,  Robert,  (the  claimant  in  this  competition,)  and  Peter. 
Robert  thus  stood  fourth  in  point  of  seniority  in  the  order  of  their 
births.  The  second  daughter,  Janet,  Mrs  Shepherd,  had,  at  the 
date  of  the  entail,  four  sons  born,  viz.  John,  Alexander,  Robert,  and 
Thomas.  Margaret,  the  third  daughter,  was  not  married  till  after 
her  father's  death.     She  had  one  son,  who  died  without  issue. 

On  the  death  of  the  entailer,  the  succession  opened  to  John  Grant, 
the  eldest  son  of  the  eldest  daughter,  Anna,  who  possessed  till  bis 
death,  in  1832,  his  mother  having  enjoyed  the  rents  till  her  death, 
in  1807.  On  the  death  of  John  Grant  without  issue,  in  1832, 
John  Shepherd,  the  eldest  son  of  the  entailer's  second  daughter, 
Janet,  made  up  his  titles,  by  general  service,  as  heir  of  tailzie  and 
provision  to  his  grandfather,  and  thereaftertookinfeftment  on  the  pre^ 
cept  of  sasine  contained  in  the  deed  of  entail.  John  Shepherd  died 
without  issue  in  1832.  The  second  and  third  sons  born  of  Anna, 
the  eldest  daughter,  and  the  son  of  Margaret,  the  third  daughter, 
had  many  years  previously  died  without  issue. 

On  the  death  of  John  Shepherd,  his  next  younger  brother,  Alex- 
ander, (the  second  son  procreated  of  the  second  daughter,  Janef,) 
obtained  himself  served  heir  in  general  to  his  brother  John,  expede 
a  Crown  cliarter,  and  was  infeft  in  June  1834.  Having  in  this 
way  vested  the  superiority  of  the  entailed  lands  in  his  person,  he  ai^ 
terwards  granted  a  precept  of  clare  constat  in  his  own  favour,  and 
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mbKqoently  completed  this  title  under  the  eotail,  by  consolidating  1  Bee.  1836. 

the  property  and  snperiority.     He  possessed,  without  challenge,  till    ^^^V^^ 

his  death,  in  February  1836.     The  completion  of  Alexander  Shep-  $hephen). 

henfs  title  was  (as  was  alleged)  unknown  to  Robert  Grant,  the       — 7- 

kotk  mm  bom  of  Anna,  the  eldest  daughter,  and  still  alive.     On    ^"*^^^* 

the  death  of  Alexander  Shepherd  without  issue,  competing  brieves 

vere  taken  out  by,  (1.)  Robert  Grant,  who  took  out  a  brieve  for 

seniog  himself  nearest  and  lawful  heir  of  tailzie  and  provision  in 

tpeciai,  under  the  entail,  to  Alexander  Shepherd,  the  last  heir  in- 

feit  in  possession ;  and,  (2.)  by  James  Shepherd,  eldest  son  of  the 

hte  fiev.  Robert  Shepherd,  who  was  third  son  of  Janet,  the  en«- 

tailer's  second  daughter,  by  the  Rev.  Thomas  Shepherd,  who  took 

ost  a  brievie  for  serving  himself  as  heir  of  tailzie  and  provision  un*i> 

der  the  same  destination. 

Mutual  advocations  of  these  brieves  were  conjoined.  The  Court, 
■pon  the  motion  of  Mr  Shepherd,  considered  it  expedient  to  have 
the  question  upon  the  construction  of  the  deed  settled  before  re- 
JBittiog  the  case  for  trial  in  the  usual  form.  The  Lord  Ordinary 
ttdered  cases  upon  the  point  of  law,  with  which  he  made  avisandum 
to  the  Court. 

Mr  Grant  pZ0ac2nf—-(].)  That  the  destination  to  the  eldest,  the  Pursuer's 
seeood  and  the  other  sons  of  the  entailer's  daughters,  must  be  re-     ^^ 
ceived  according  to  the  ordinary  acceptation  of  these  terms,  and  is 
to  be  construed  as  calling  to  the  succession  such  of  the  heirs  as  held 
the  character  of  eldest,  second  or  third  sons  at  the  period  when  the 
soocession  opened  to  them  respectively. 

(2.)  But  farther,  the  rights  of  the  competing  parties  are  not  to  be 
regalated  by  the  first  part  of  the  clause  of  destination,  whereby  the 
eslates  were  conveyed  to  the  eldest  and  second  sons  of  the  three 
danghters  in  succession,  but  by  the  terms  of  the  concluding  part  of 
the  claase ;  for  after  calling  the  eldest  and  second  sons,  and  the 
heirs-male  of  their  bodies,  it  proceeds  thus :  *  whom  failing,  to  the 
'  heirs-male  of  my  first,  second  and  third  daughters,  in  the  same 
*  order  of  succession.'  The  expression  used  is  ^  heirs-male,'  and 
not  the  more  restricted  expression  of  heirs-male  of  the  bodies  of  the 
gianter's  daughters.  Now,  although  it  may,  no  doubt,  be  true  that 
the  term  <  heir-male '  is,  to  some  extent,  of  a  flexible  character, 
and  admits  of  being  limited  to  the  heirs-male  of  the  body,  where 
it  b  dear  that  such  was  the  acceptation  in  which  it  was  used  by 
the  grantor  of  the  deed ;  yet  it  is  equally  true,  that,  according  to 
its  appropriate  and  technical  significadon,  it  means  ^  heirs-male ' 
general.  In  Hay  v.  Hay,  24th  July  1786,  (M.  2315,)  affirmed  on 
sppeai,  the  general  term  *  heics-male '  was  found  to  include  all  the 
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1  Dec.  1836.    heirs-male  whatsoever,  <  notwithstanding  that  the  probable  inten* 
*  tion  of  the  entailer  was  admitted  to  be  contrary.'     Bat  there  is 
nothing  in  the  present  entail  to  warrant  the  Court  in  departing 
from  the  well  known  and  more  limited  signification  of  the  phrase. 
Besides,  as  Robert  Grant  (the  claimant)  is  the  heir-male  general  of 
Alexander  Grant,  the  third  son  by  birth  of  the  eldest  daughter,  be 
Is  entitled  to  take  up  the  succession  through  his  brother  Alexander, 
as  next  heir-male  after  the  death  of  Alexander  Shepherd.     Farther, 
this  branch  of  the  destination  calls  in  the  grandchild  who,  on  the 
death  of  the  second  sons  of  Janet  and  Margaret,  held  the  character 
of  heir-male  of  the  eldest  daughter ;  and  the  claimant  is,  by  the  death 
of  all  his  elder  brothers,  the  nearest  and  lawful  heir-male  of  the  eld- 
est daughter,   and  he  is  thus  preferable  to  the  heir-male  of  the 
second  daughter. 


Defender's 
Fleas. 


Mr  SheitheTd  pleaded — (1.)  That  the  leading  portion  of  the  clause 
applies  to  the  several  grandchildren,  according  to  their  order  of 
seniority,  either  at  their  birth  or  at  the  date  of  the  entailer's  death, 
and  that  Mr  Grant,  who  stands  fourth  in  point  of  seniority,  accord- 
ing to  this  mode  of  calculation,  cannot  compete  with  him,  (Mr 
Shepherd,)  who  is  the  heir-male  of  the  third  son  of  the  second 
daughter.     The  destination  is  to  the  eldest  son  born  of  the  eldest 
daughter,  and  the  heirs-male  of  his  body ;  then  to  the  eldest  son 
born  of  the  second  daughter,  and  the  heirs-male  of  his  body ;  then 
to  the  second  son  to  be  procreated  of  his  third  daughter ;  and  so  on, 
in  similar  terms,  with  regard  to  the  second  sons  of  the  three  daughters 
seriatim ;  so  that  there  is  not  the  slightest  hint  of  the  destination 
referring  to  those,  who,  though  not  procreate  or  born  eldest  or  se- 
cond sons,  might  become  so  through  the  death  of  their  elder  brothers.  - 
A  different  construction  would  be  destructive  of  the  equality  in- 
tended to  be  preserved  between  the  male  issue  of  the  several 
daughters,  with  reference  to  their  chances  of  succession.     To  make 
the  character  transferable  by  death,  would  be  to  give  an  individual 
a  place  in  the  succession  which  the  entailer  never  meant  him  to  oc- 
cupy.    The  structure  of  the  deed  excludes  the  construction  con- 
tended for  by  Mr  Grant,  and  presents  a  direct  contrast  to  that  branch 
of  Roxburghe  competition,  which  related  to  the  meaning  of  the  term 
<  eldest  dochter;*  Kerr  v.  Innes,  2dd  June  1807,  Mor.  App.  No. 
13.  voce  Tailzie ;  affirmed  on  appeal,  15th  to  19th  June  1809. 

(2.)  The  concluding  words, '  whom  failing,  to  the  heirs-male,'  &a 
must  mean  that  the  third,  fourth,  fifth,  and  other  sons  of  the  second 
daughters,  and  the  heirs-male  of  their  bodies  respectively,  are  to 
take  in  an  alternative  series,  according  to  their  seniority  of  birth ; 
or,  at  all  events,  according  to  their  seniority  in  their  respective 
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» 

iuoifies  at  the  time  of  the  entailer's  death :  or,  in  other  words^  that  1  Dec.  1836. 
this  danse  is  merely  an  abbreviated  mode  of  carrying  out,  as  to  third    ^^^V^*' 
aod  other  sons  of  the  several  daughters,  and  the  heirs-male  of  their  ghepberd. 

bodies  the  same  destination  which  was  provided  in  express  terms     

witk  regard  to  the  eldest  and  second  sons«  See  Tinnoch  v.  Mac-  pj^^^'  ^ 
Jpiuum,  26th  Nov.  1817,  F.  C  ;  Mudie  v.  Anderson,  11th  June 
1920,  R  C;  and  Mowbray  v.  Scougall,  9th  July  1884,  F.  C,  and 
eases  there  dted*  And  as  to  general  rule  of  construction  of  deeds,  by 
tikmg  the  whole  clauses  together,  see  Fergus  v.  Fergus,  7th  July 
I8S3»  F.  C.  ;^Ker  v.  Cochrane,  10th  March  1835,  F.  C. ;  Ramsay 
V.  Anderson,  26th  Feb.  1836,  F.  C. ;  Smith  v.  Stuarts,  14th  Dec* 
1830,  F.  C. ;  Campbells  v.  Campbell,  17th  May  1836,  F.  C. 

At  the  advising. 

Lard  Justice-ClerL — The  question  really  comes  to  a  very  nar-  Opinioo  of 
row  {MHOt  indeed ;  and  after  attending  to  the  words  of  the  desti-  ^^^^ 
nalioD,  and  the  situation  of  the  parties  in  the  present  competition, 
there  can  be  no  doubt,  that  on  both  the  views  upon  which  this  case 
hs  been  argued,  Mr  Robert  Grant  is  entitled  to  prevail.  (1.)  In 
the  first  place,  It  is  clear  that  the  entailer,  in  using  the  terms, 
eldest  son  and  second  son,  in  reference  to  the  children  of  each  of  his 
daughters,  thereby  denoted  the  individual  who  should  possess  that 
eharacter  at  the  devolution  of  the  succession ;  for  it  is  settled,  that 
when  a  person  leaves  bis  estate  to  the  eldest  son  or  the  eldest 
daughter  of  himself  or  some  other  party,  that  person  will  establish 
the  character  of  eldest  who  actually  is  so  at  the  time  when  the 
accession  opens.  That  was  deliberately  and  solemnly  considered, 
settled  and  fixed  in  the  Roxburghe  case,  (Kerr  v.  Innes,)  and  the 
succession  was  settled  on  that  principle.  No  doubt,  the  terms, 
eldest  son  or  second  son,  may  be  so  coupled  with  individual  names, 
as  to  leave  no  difficulty  as  to  the  individual  intended ;  and  if  I 
codd  gather,  on  the  face  of  the  instrument,  any  intention  that  the 
children  of  the  daughters  should  succeed  in  the  order  in  which 
ttey  were  actually  born,  no  matter  what  their  relative  positions 
should  be,  as  at  the  time  when  the  succession  shpuld  open,  1  would 
give  effect  to  such  a  destination ;  but  I  cannot  gather  from  the 
present  entail  that  there  is  any  attempt  so  to  individualise  the  several 
children  of  each  daughter.  Indeed,  there  is  evidence  to  the  con- 
tiary ;  for,  as  there  were  several  grandsons  by  two  of  the  daugh- 
ters, bom  and  known  to  him  at  his  death,  it  is  probable  he  would 
have  pointed  them  out  by  name,  had  he  intended  they  should  take 
in  the  precise  order  in  which  they  had  been  born.  No  doubt,  he 
u^s  the  terms,  <  eldest  son  living  at  the  time  of  my  decease,'  in 
reference  to  the  eldest  son  of  the  eldest  daughter ;  but  that  was 
in  order  to  particularise  the  institute,  and  to  point  out  who  was  to 
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1  Dec  1836.  commence  the  order  of  successioiL  It  has  been  argued,  that  we 
ought  to  supply  these  words  in  reference  to  the  other  sons  through- 
out the  destination,  and  that  the  omission  of  these  words  was  a 
mere  abbreviated  form  of  expression ;  but  as  the  entailer  has  uot 
so  expressed  himself,  we  cannot  supply  the  omission.  But  suppose 
John,  the  eldest  son  of  Anna,  had  predeceased  him,  could  he  mean 
that  the  succession  should  pass  on  to  the  second  daughter's  chil* 
dren,  while  four  other  sons  by  the  eldest  daughter  were  still  in 
life  ?  Or,  suppose  that  the  sons  born  of  the  second  daughter,  and 
alire  at  his  death,  had  predeceased,  could  he  mean,  that  any  fatar^ 
sons  of  the  second  daughter  should  be  overlooked,  and  the  %u> 
cession  pass  on,  after  John  Grant's  death,  to  the  children  of  tfa^ 
third  daughter,  if  there  had  been  any  in  life  ?  This  would  go  to  de- 
stroy his  object,  of  keeping  up  the  male  succession  through  the 
sons  of  each  of  the  three  respective  daughters.  In  consequence 
of  the  death  of  the  intermediate  brothers,  Robert  Grant  comes  in 
place  of  the  second  son  of  the  eldest  daughter,  and  is  therefore,  up- 
on a  plain  construction  of  the  deed,  entitled  to  succeed. 

But  further,  (2.)  Upon  a  plain  and  obvious  construction  of  the 
remainder  clause  in  the  entail,  <  whom  failing,  to  the  heirs-nude 

<  of  my  first,  second  and  third  daughters,  in  the  same  order  of  suc- 

<  cession,'  it  cannot  be  denied  that  Robert  Grant,  though  the 
fourth  son  born  of  Anna,  is  now  the  heir-male  of  the  eldest  daugh- 
ter, and  is  preferable.  He  is  not  only  the  heir-male,  but  the  heir- 
male  of  the  body ;  so  that,  without  going  into  the  cade  of  Hay  and 
Hay,  he,  as  the  heir-male,  is  entitled  to  succeed. 

Lord  Glenke. — His  Lordship  was  understood  to  say,  that  Robert 
Grant  might  have  brought  a  reduction  of  Alexander  Shepherd's 
service,  and  brought  a  declarator  of  his  own  right  to  the  estate. 
The  question  really  is,  whether  Robert  Grant  is  the  heir-male,  noft 
whether  he  is  the  fourth  son.  Now,  it  is  plain,  that  the  other  bro- 
thers being  dead,  he  is  the  heir-male  of  the  eldest  daughter,  and 
therefore  entitled  to  succeed. 

Lord  Meadowbank* — I  concur  with  Lord  Glenlee.  It  is  quite 
unnecessary  to  go  into  the  first  branch  of  the  argument;  but  if  I 
had  been  drawn  into  that  argument,  I  would  have  interpreted  the 
destination  to  mean,  the  party  holding  the  characters  of  eldest, 
second,  and  so  forth,  with  reference  to  the  opening  of  the  succes- 
sion ;  but  the  whole  case  rests  on  the  alternate  part  of  the  destina- 
tion ;  and  as  heir-male  must  apply  to  heir-male  of  the  body  of  the 
daughters  respectively,  Robert  Grant,  as  heir-male  of  the  body  of 
the  eldest,  must  succeed. 

Lord  Medwyn. — I  entirely  concur  with  the  opinions  delivered 
by  your  Lordships.  This  question  has  arisen  upon  the  competing 
brieves  of  these  parties  for  service ;  and  when  I  read  the  words 
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of  the  destination,  I  was  ciurious  to  see  by  what  arguments  the  l  Dee.  J8d6. 
daim  of  service  for  Mr  Shepherd  could  be  supported;   for  it    ^^^V^^ 
appears  quite  plain,  that  as  the  entailer  had  only  daughters,  who  ^^phenL 

would  have  succeeded  as  heirs-portioners,  wishing  to  have  a  male       

successor  through  them,  his  object  was  to  give  the  succession  to  the  q^u^I^'^ 
heirs-male  of  each  daughter,  according  to  the  seniority  of  each. 
Now,  it  is  to  be  remarked,  that,  at  the  date  of  the  deed  of  entail, 
ihe  entailer  knew  the  names  of  his  grandchildren  then  in  life.     But 
instead  of  naming  them  in  the  destination,  he  just  calls  the  first  and 
second  sons  of  each  daughter  successively.     With  regard  to  the 
eldest  son  of  the  first  daughter,  he  adds,  '  who  shall  be  in  life  at 
*  my  death,'  which  shews  that  he  did  not  mean  to  apply  these 
words  to  the  eldest  born  merely ;  for  if  John  had  died,  the  second 
son  of  Anna  would  have  become  the  eldest  son,  and  succeeded  as 
such ;  and  I  conceive  that  the  same  meaning  is  to  be  applied  to 
eldest  and  second  sons  in  other  parts  of  the  deed,  although  it  is  not 
said,  *  at  the  time  of  his  death,'  which  would  have  been  inappli- 
cable.     Thus,  if  James,  the  second  born  of  the  eldest  daughter, 
had  taken  the  succession  as  the  eldest  alive  at  the  time  of  the  en- 
tailer's death,  and  on  his  dying  without  heirs-male,  it  had  gone  to 
the  eldest  son  of  the  second  daughter,  on  his  death  without  heirs- 
male,  the  third  daughter  having  no  son,  the  succession  would  have 
opened  to  the  third  son  of  the  eldest  daughter,  now  the  second  son, 
according  to  the  terms  of  the  deed  ;  but  according  to  Mr  Shepherd's 
interpretation,  it  should  go  to  the  second  son  of  the  second  daugh- 
ter, against  the  clear  intention  of  the  entailer,  which  was  to  give 
the  estate  successively  to  a  son  of  each  daughter,  and  his  descen- 
dants, and  according  to  seniority  when  the  succession  opened  to 
him.     I  have  therefore  little  difficulty  on  the  first  branch  of  the 
eanse.     But  if  there  be  any  doubt  as  to  this,  there  can  be  none  on 
the  second  branch  of  the  argument     The  entailer,  after  disposing 
of  the  first  and  second  sons  of  each  of  his  three  daughters,  includes 
the  future  destination  of  heirs  in  one  general  clause.    After  reading 
the  words  of  that  clause,  it  is  impossible  to  doubt  that  Robert  Grant, 
die  claimant,  is  the  heir-male  of  Anna  Leith,  the  eldest  daughter ; 
and  that  he  is  now  entitled  to  succeed,  as  the  eldest  and  second 
sons  of  the  daughters,  and  their  heirs-male,  have  failed.     Indeed, 
kwking  to  the  destination  and  to  the  possession  of  this  property  by 
the  two  last  parties  served,  it  would  appear  that  the  descendants  of 
the  second  dai^hter  hate  taken  a  larger  benefit  from  the  estate  than 
they  were  entiUed  to.    The  result  of  my  view  of  the  destination  is 
this,  that  as  the  destination  in  favour  of  the  eldest  and  second  sons 
•f  the  daughters  is  exhausted,  the  succession  now  opens  to  the 
heir-male  of  the  eldest  daughter^  Robert  Grant,  the  claimant. 
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I  Dec  1836.       The  Lords  '  find,  that  under  the  destination  in  the  deed  of  tailzie, 

<  founded  on  in  the  present  competition,  the  claim  made  on  the  part 

<  of  Robert  Grant  is  preferable  to  that  on  the  part  of  James  Shep- 

<  herd :  Find  expenses  due  to  the  said  Robert  Grant,  and  remit  to 
c  the  Lord  Ordinary  to  proceed  accordingly.' 

Lord  Ordinary,  Cockbttrru  Act.  Ketq/,  Anderson.         Alt.  JDean  ofFac  (fiope,) 

Ruiherfwrd,  R,  Thomson,     A,  Storie^  W.S.  and  James  Shepherd,  W.  S.  Agents. 
T.  Clerk. 

R. 


Grant  v. 
Shepherd. 

Judgment. 


SECOND  DIVISION. 


No.  XXXI. 


^  December  1836. 


JAMES  MURISON 
against 

INCORPORATION  OF  TAILORS  OF  DUNDEE. 


Narrative. 


BURGH-RoYAL. — (CoEPORATIONS  AND  KlNO's  FrEEMEN.) — EX- 
CLUSIVE Privilege. — Circumstances  in  which  it  tvas  found,  that 
an  Incorporation  of  Tailors  had  improperly  excluded  a  party  who 
had  proved  himself  to  be  apt  and  able  to  exercise  and  carry  on  tiie 
trade  of  a  tailor^  and  who  ought  to  have  been  admitted  as  a  meoh 
ber  of  said  incorporation. 

Proof. — Process. — Reparation. — Observed  on  Bench^  In  cases 
of  infringement  on  corporate  privileges,  the  practice  of  the  Court  has 
been  to  sanction  awards  of  nominal  damages  merely ;  cmd  it  is  nh 
competent  to  award  a  slump  sum,  or  substantial  amount  of  damages, 
unless  the  amount  of  damage  actually  sustained  be  ascertioned 
through  the  intervention  of  a  Jury,  or  other  relevant  mode  of  proof 

James  Murison  some  years  ago  commenced  business  as  a  clothier 
in  Dundee.  For  the  accommodation  of  customers  wishing  to  have 
clothes  made,  he  entered  into  an  arrangement  with  James  Ross,  a 
King's  freeman)  who  was  apt  and  able  for  carrying  on  the  trade  of 
a  tailor.  Murison,  in  answer  to  a  demand  by  the  clerk  of  the  in« 
corporation,  expressed  his  readiness  to  pay  die  dues  of  admission 
demanded  by  the  trade.  The  clerk  replied,  that  it  would  be  ne- 
cessary for  the  suspender  to  perform  an  essay*piece  in  evidence  of 
his  skill  in  the  business.  On  2d  June  1829  the  incorporation  pre- 
sented a  summary  petition  and  complaint  to  the  Magistrates  of  Dun- 
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dee,  craving  an  interdict  against  the  tailor  basiness  carried  on  upon  2  Dec.  1836. 
Murison's  premises,  upon  which  an  interdict  was  granted.    On  the     ^^*V^ 
7th  August  1829,  the  tailors  presented  a  supplementary  complaint  TJJi"rg"of ' 
against  the  cootinued  invasions  of  their  privileges  by  Murison ;  and  Dundee. 
upon  25th  February  1830,  the  Magistrates  found  that  Murison  had  -^^^^^^ 
committed  a  breach  of  interdict,  found  him  liable  in  damages,  which 
they  modified  to  L.40  sterling,  and  of  new  interdicted.     To  this 
interlocutor  of  the  Magistrates  there  was  added  a  *  Note. — Perhaps 

<  the  sum  of  damages  awarded  ought  to  have  been  greater,  having 

*  in  view  the  wrong  was  done  in  breach  of  interdict ;  but  it  is 

*  perhaps  better  for  both  parties  that  the  sum  be  moderate.' 

Soon  after,  the  burgh  of  Dundee  having  been  disfranchised,  it 
became  impossible  to  follow  up  farther  proceedings  in  the  burgh 
courts;  whereupon  the  incorporation,  upon  7th  July  1830,  present- 
ed a  petition  to  the  Sheriff  of  Forfarshire,  narrating  the  previous 
proceedings,  and  decree,  which  they  were  unable  to  carry  into 
effect  through  the  disfranchisement  of  the  burgh,  and  craving  in- 
terdict of  new,  and  *  to  find  him  liable  in  L.200,  less  or  more,  as 

<  should  be  ascertained  to  be  adequate  damages  and  compensation  for 
'  his  illegal  encroachments  on  their  corporate  privileges,'  from  25th 
February  1830,  the  date  of  the  Magistrates'  interdict     Murison, 
in  answer,  insisted,  among  other  pleas,  that  the  tailors  were  not  an 
incorporation,  possessing  exclusive  privileges ;  farther,  that  he  was 
willing  to  enter  with  the  corporation,  if  it  was  a  corporation,  and  to 
pay  the  fees  of  admission ;  that  they  had  no  right  to  exact  from  him 
an  essay  of  skill,  and  to  prescribe  the  nature  and  extent  of  the  essay ; 
bat  that,  if  it  were  necessary  for  him  to  make  an  essay,  he  would 
not  object  to  make  an  entire  suit  of  clothes  upon  his  own  board,  at 
the  sight  of  two  essay  masters,  to  be  chosen  mutually.    The  incor- 
poration did  not  agree  to  this  mode  of  trying  his  skill,  but,  as  he 
alleged,  nimiously  and  vexatiously  assigned  to  him  as  an  essay,  to 
make  a  dress  coat  in  the  hall  of  the  incorporation,  which  he  did,  as 
be  alleged,  with  sufficient  accuracy,  but  which  the  essay  masters, 
who  were  members  of  the  incorporation,  rejected.     Murison  con- 
tinned  to  carry  on  business  as  a  tailor,  to  a  limited  extent,  as  he 
alleged,  and  in  subserviency  to  his  primary  and  more  proper  voca- 
tion as  a  clothier.    He  performed  various  pieces  of  tailor  craft  with 
his  own  band.     He  took  measure  of  his  customers  for  all  descrip- 
tion of  clothes,  cut  and  shaped  the  cloth,  and  occasionally  sewed 
and  finished  different  articles  of  dress.  The  articles  so  executed  gave 
satisfaction  to  his  employers,  by  whom  they  were  worn. 

On  13th  February  1831,  the  incorporation  presented  a  supple- 
mentary petition  to  the  Sheriff,  craving  additional  damages  in  con- 
sequence of  the  continued  infringement  of  their  privileges,  and 
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2  Dec.  1836.  breach  of  interdict,  posterior  to  the  date  of  the  fonDer  application. 
A  record  was  closed,  and  a  proof  allowed,  in  the  coarse  of  which 
the  tailors  instructed,  by  extracts  from  his  books,  that  Murison  had 
done  a  considerable  quantity  of  work.  This  process  was  afterwarcU 
advocated,  on  the  ground  of  contingency,  along  with  the  original 
process  before  the  Magistrates. 

On  7th  March  1831,  Marison  presented  a  separate  application 
to  the  Sheriff,  praying  that  the  tailors  should  be  ordained  to  admit 
him,  on  his  paying  the  usual  dues,  and  complying  with  any  other 
rules  the  Sheriff  should  deem  reasonable,  and  to  interdict  the  tailors 
from  interfering  with  him  in  his  trade,  as  a  tailor  in  Dundee,  in 
which  a  record  was  closed,  and  the  Sheriff,  (4th  May  1831,)  made 
a  remit  to  the  essay  masters  of  the  incorporation  to  take  trial  of 
Murison's  qualifications.  Appeals  to  the  Sheriff  having  been  dismiss- 
ed, this  interlocutor  was  (1st  Nov.  1831)  pronounced:  «  In  respect 
^  that  the  pursuer  has  not  attempted  to  make  the  essay-piece  requi- 
^  red,  as  evidence  of  his  qualification  for  being  admitted  a  member 
^  of  the  tailor  trade,  dismisses  the  action,  with  expenses/ 

Murison  having  advocated  these  several  judgments,  Lord  Core- 
house  (24th  Jan.  1833)  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and 

<  heard  counsel  for  the  parties,  repels  the  reasons  of  the  advocation, 

<  remits  to  the  Sheriff  simpliciter,  and  decerns :  finds  the  respon* 

<  dents  entitled  to  expenses.' 
Note. — <  There  are  three  advocations  with  regard  to  this  matter* 

<  In  the  advocation  of  the  conjoined  actions  at  the  instance  of  the 

<  corporation  before  the  Magistrates  of  Dundee,  it  is  clear,  from 
^  the  advocator's  admissions,  that  he  has  violated  the  privileges  of 

<  the  corporation  to  a  great  extent^  both  before  and  after  the  interdict; 

<  and  the  interlocutor  of  the  Magistrates  brought  under  review 
^  seems  well  founded  in  every  respect.  If,  indeed,  the  advocator 
^  had  persisted  in  the  plea  maintained  in  the  eases  before  the  Sheriff^ 
( that  the  tailors  are  not  a  corporation,  it  might  have  been  iieces- 

*  sary  to  advocate  this  case,  and  to  have  sisted  process  until  the 
'  fact  was  determined ;  but  the  advocator  abandoned  tliat  plea  at 

*  the  bar.     In  the  action  at  the  advocator's  instance  before  the 

*  Sheriff,  the  Lord  Ordinary  thinks  that  a  dress  coat  is  a  reasonable 

<  essay-piece,  and  therefore  that  the  Sherifi^s  interlocutor  is  well 

<  founded.     In  the  conjoined  actions  at  the  instance  of  the  corpo^ 

<  ration,   ho  interlocutor  upon  the  merits  has  been  pronounced, 

<  having  been  advocated  ob  contingentiam.     It  seems  proper^  there- 

<  fore,  that  the  cause  should  be  remitted,  that  the  Sheriff*  may  finisl 

<  the  proof,  if  more  proof  is  necessary,  and  dispose  of  the  queatioa 
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*  on  the  merits ;   the  processes  before  the  Magistrates  and  the  2  Dee.  I8d6L 

*  Sheriff  ha^e  no  necessary  connection,  and  ought  not  to  be  con-    ^'■^V^ 

*  jomed,  on  the  assumption  that  the  tailors  are  a  corporation/  TaUorao/ 

Hie  points  raised  by  Muris6n  in  two  of  the  advocations  were  Dundee. 
dos  finally  disposed  of,  the  interlocutor  of  Lord  Corehouse  having  jujIZ^j^ 
ken  acqaies<sed  in ;  and  the  third  advocation  was  remitted  back  to 
die  Sheriff,  to  be  disposed  of  on  the  merits,  which  were  not  touched 
hf  Lord  CorehoQse's  interlocutor.  Murison  abandoned  his  plea 
sf  no  incorporation.  Thereafter  the  Sheriff-substitute,  (Mr  J.  J. 
Henderson,  advocate,)  pronounced  this  interlocutor,  11th  February 
1835 :  *  Having  considered  the  closed  record,  productions,  proof  ad- 

<  duced  on  both  sides,  and  whole  process,  Finds,  that,  by  the  prayer 

*  of  the  petition,  an  interdict  of  new  is  craved^  and  also  that  the 

*  defender  should  be  found  liable  in  damages,  on  account  of  his 

*  having  carried  on  business  as  a  tailor  within  the  burgh  of  Dun- 
'  dee,  without  having  entered  as  a  member  of  the  corporation  of 
'  tailors :  Finds,  with  regard  to  the  interdict,  that  the  application 

*  to  the  Coart  was  unnecessary,  as  an  interdict  had  been  granted 

<  by  the  Magistrates  of  Dundee  in  a  previous  process  between  the 

*  same  parties :  Finds  this  admitted  by  the  pursuers  in  various  parts 

*  ot  the  pleadings,  and,  in  particular,  in  their  revised  condescen- 

*  dence.  No.  45.  of  this  process,  art.  1,  where  it  is  set  forth,  that 

*  the  judgments  of  the  Magistrates,  in  the  said  process,  are  now 
'  fina^  and  the  interdict  thereby  granted  is  still  subsisting :  Finds, 

*  with  regard  to  the  claim  of  the  pursuers  for  damages,  that  it  is 
'  instructed,  that  the  defender  has  all  along  been  willing  to  enter 

*  with  the  corporation,  and  to  pay  the  usual  entry-money ;  as  also 

*  to  give  proof  of  his  being  apt  and  able  to  carry  on  the  tailor  trade, 
'  by  performing,  as  is  customary,  an  essay-piece  of  work :  Finds  it 

*  proved  that  the  defender  is  possessed  of  sufficient  skill  in  his 
'  trade  to  entitle  him  to  an  entry  with  the  incorporation ;  and  that 

*  it  is  instructed,  that  others  have  been  admitted  members,  who, 
'  upon  their  admission,  have  afforded  less  proof  of  their  qualifica- 

*  tions :  Finds  that  the  pursuers,  though  allowed,  have  failed  *to 

*  prove  the  damage  alleged  in  their  revised  condescendence,  or  to 

*  prove  that  the  corporation  have  sustained  damage  to  any  extent 

*  whatever  by  the  work  alleged  to  have  been  performed  by  the 
'defender:  Finds,  that  from  the  commencement  of  this  litigation 
'down  to  Ist  April  1834,  when  the  joint  minute.  No.  39,  was 
'  lodged  in  process,  the  defender  denied  that  the  tailor  trade  of 
'Dundee  is  an  incorporation  vested  with  exclusive  privileges, 
'  though  tbe  defender,  at  same  time,  offered,  on  its  being  established 
'  that  the  tailor^s  trade  was  an  incorporation  of  that  description,  to 
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<  enter  with  it :  Finds,  that  by  said  joint  minute,  fiie  fact  of  the 

<  punaers  being  an  incorporation,  exercising  ezolusive  privileges, 

<  is  admitted  by  the  defender :  Finds,  in  these  oircumstanees,  the 

<  defender  liable  in  that  part  of  the  expenses  incurred  by  the  pur- 

<  sners  in  maintaining  that  they  are  an  incorporation,  with  exda- 

<  sive  privileges ;  but,  quoad  ultra^  sustains  the  pleas  mmntaiiied 

<  by  the  defender  against  the  prayer  of  the  original  petition,  afr- 

<  soilzies  the  defender  therefrom,  iand  with  the  above  exceptioD, 
'  finids  him  entitled  to  expenses,  and  decern^ ;  allows  an  acoouDt 

<  thereof  to  be  given  in,  and  when  lodged,  remits  to  the  Auditor,  to 

<  tax  the  same,  and  to  report/ 

Upon  appeal  by  the  tailors,  the  Sheriff-depute  pronouneed  this 
interlocutor,,  12th  May  1885:  <  Having  advised  with  the  Sheriff, 

<  reealls  the  interlocutors  of  10th  January  m^d  4th  April  last ;  gtanti 

<  the  interdict  prayed  for  in  the  original  application  of  7th  July 

<  1830 ;  finds  damages  due  to  the  incorporation  of  tailors ;.  modito 

<  the  sam«  to  L.50,  and  decerns ;  finds  the  defender  liable  in  ex- 

*  penses,  (subject  to  modification,)  of  which  allows  an  account  to 

<  be  lodged ;  remits  the  same  to  the  Auditor  to  tax  the  same,  and 

<  to  report;  reserving  to  the  defender  of  new  to  aiqply  to  the  eor- 

*  poration  to  admit  him  a  lyiember,  upon  his  complyiii^  with  the 
^  rules  of  the  ineoiporatipn/ 

Ta  thc^t  interlocutor  the  Sheriff  added  (he  aubjoiued  note  * 


^  If,  S8  was  the  undoubted  (set.  the  def^uder  carried  on  boeiness  as  a  taik>r 
without  being  entered,  the  corporation  bad  an  undoubted  rigbt«to  stop  such  a 
proceeding,  and  also  to  claim  daaiages.    The  interdict  previously  obtained  by 
the  trade  from  the  Magistrates  of  Dundee  became  so  far  inoperative,  that  there 
was  D»  court  before  which  a  complaint  for  breach  of  that  interdict  could  be 
maintained*  the  right  of  choosing  magistrates  having  fallea  till  a  new  wamnt 
was  obtained  from  the  King  in  Council.    A  simple^  action  of  damages  brought 
before  this  court,  against  the  defender,  for  working  without  being  a  member  of 
the  trade,  would  no  doubt  have  been  competent ;  but  the  pursuers  were  also 
entitled  to  apply  for  an  interdict  in  the  meantime,  to  prevent  him  from  conti- 
DBing  to  work,  and  farther  damages  from  being  incurred  by  his  doing  so.  There- 
fore^ the  whole  plea  as  to  the  alleged  inooaipeteDcy  of  the  applioatioii  to  tha 
Court  for  an  interdict  de  novo  appears  to  the  Sheriff  to  be  groundless^  in  thf 
circumstances  of  the  case. 

The  other  pleas  mainlined  by  the  defender,  that  there  was  no  corporation  of 
tailors  in  Dundee  with  exclusive  privileges,  and  that  the  defender  was  not  bound 
to  undergo  the  usual  trial  of  an  essay-piece,  in  the  precise  terms  which  had  been 
cystomary  for  candidates  for  an  early  period  to  perform,  were  also  groundless 
and  the  first  of  these  pleas  was  at  last  abandoned.  The  essay  attenapted  bj  the 
defender  fkiled,  a  second  opportunity  was  afforded  him,  but  which  he  confessedly 
declined  to  avail  himself  of,  except  on  terms  Inconsistent  with  what  was  ^e 
ttiu^l  and  accustomed  mode  of  trial.    If  he  be  .possessed  of  the  skill  alleged,  be 
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Uoriaoii  having  suspended,  the  Liord  Ordiaary  pronounced  the  9  Dec.  isso. 
kb«iiig  interlocutor  and  note :  m   •*^''^*^ 

<  The  Lord  Ordinary  having  resumed  consideration  of  the  de^  Tialwt  of 
<  hrte,  with  tho  dosed  reeord,  proof  and  productions  for  the  parties,  Duoden. 
'and  vhole  process,  finds,  Ist^  That  there  is  nothing  in  any  of  the  LorToi^i. 
<,SQipendet^s  judicial  statements,  in  his  former  processes  with  the  wry's  inter- 

*  liugers,  or  in  any  of  the  final  decreets  in  these  processes,  by  ^^ 
^  wUck  ke  can  be  legally  barred  or  prevented  from  founding  on  the 

'  prsof  T^nlarly  adduced,  without  objection,  before  the  Sherifi^,  in 

*  the  ease  now  upder  suspension,  upon  the  ground  of  res  judicata, 
^judicial  admission,  or  otherwise;   and  also^  that  it  was,  and  is 

*  cemptient  £oft  the  said  suspender  to  found  upon  such  proof,  in  de- 

*  ienoe  against  the  claims  now  insisted  in  by  the  chargers,  (the 

*  {Nffsueffs  in  the  inferior  court,)  or  as  a  ground  of  suspension  in  this 

*  Court,  without  the  aid  of  any  separate  process  of  reduction  or  de- 
'  darator,  at  the  instance  of  the  said  suspender :  Finds,  2d^  That  ft 

*  IS  estaUtshed  by  the  said  proof,  that  the  suspender  executed  a 

*  saffident  essay-piece  to  entitle  him  to  be  adipitted  into  the  eor- 

*  poiadon  of  the  chargers  in  the  month  of  March  1830 ;  and  har- 

*  log  then  and  previously  tendered  and  made  offer  of  the  full  entry 

*  BMiney  eadgible  from  a  person  in  his  situation,  and  proved  himself 

*  to  be  apt  and  able  to  exercise  and  carry  on  the  trade  of  a  tailor^ 

*  he  ought  to  have  been  then  admitted  as  a  member  of  the  said  cor- 
^  poration,  and  was  only.excluded  from  a  formal  admission  thereto 

*  by  the  fault  and  improper  refiisal  of  the  said  chargers ;  and  there- 

*  fere^  and  in  respect  that  the  ohai^ers  have  been  already  fully  paid 

*  aad  sstisfiedy  under  their  former  processes,  for  any  damages  and 


can  fiid  Qo  difficultjr  io  goiig  through  the  usual  trial,  sod  the  Sheriff  does  qot 
consider  it  within  bis  power  to  do  away  with  if^  or  id  any  respect  to  Qodify  it. 

Id  regard  to  the  amount  of  fine  or  damages  due  to  the  incorporation^  the  ex- 
teac  of  the  work  proved  to  bare  been  performed  by  the  defender  shews  that  the 
Ljo  ubfmo  means  too  high.  He  fonneriy  paid  L.40^  while  the  work  perfermed 
was  auicfa  lass  extensiva  than  ^nee  thai  tSme, 

At  this  aiomeot  the  defender  has  obtained  no  qualificatioQ  from  the  incorpc^ 
ntioD  to  woik  within  their  bounds.  But  the  Sheriff  has  reserved  to  him  of  neif 
ID  apply  to  the  corporation ;  and  it  is  not  to  be  presumed  that  they  will  act 
dMbaestly  tcwafds  bim  than  they  have  acted  towards  any  other  applicant.  It 
veeld  lis  higMjf  discreditable,  as  weU  as  illegal  in  tbeir  essay-masters^  to  allow 
any  nndae  prejudice  to  prevent  them  from  entering  the  defender  as  a  meipber  of 
the  coEporatioo,  if  he  be  duly  qualified.  It  is  presumed  that  the  essay-masters 
are  sworn  de  fideli,  as  Is  the  case  generally,  if  not  universally,  amongst  the  cor- 
pasiSioas^  when  the  competent  body  remit  to  certain  of  their  aumber  to  take  a 
CMdidate  upon  triaL  la  the  present  iastance,  this  should  be  particularly  at- 
tended to,  (if  not  always  done,}  so  th&t  the  trial  nay  be  coodntted  with  every 
dc^liee  of  accuracy  and  solemnity. 

n2 


184 


DECISIONS  OF  THE 


No.  31. 


2  Dec.  1836. 


Murison  v. 
Tailora  of 
Dundee. 

Lord  Ordi- 
nory's  Inter- 
locutor* 

Note. 


expenses  they  may  have  incurred,  by  the  suspender's  working  or 
carrying  on  the  trade  of  a  tailor,  within  the  burgh  of  Dundee, 
prior  to  his  having  executed  the  sdd  essay-piece,  in  March  1830, 
suspends  the  letters  and  charge  simpliciter,  and  decerns :  Fmds 
the  suspender  entitled  to  expenses,  allows  an  account  thereof  to 
be  given  in,  and  remits  the  same,  when  lodged,  to  the  Auditor,  for 
his  taxation  and  report/ 

Note*—^  The  chargers  made  a  strong  effort  to  have  the  proof 
taken,  with  their  own  assent,  before  the  Sheriff,  as  to  the  essay- 
piece  in  March  1830,  thrown  aside  as  irrelevant,  upon  the  pretext 
that  the  suspender  had  substantially  admitted  the  insufficiency  of 
that  essay,  by  afterwards  (in  March  1831)  applying  to  be  allow- 
ed to  perform  another,  upon  terms  and  conditions  which  have 
since  been  found  inadmissible.    The  first,  and  a  conclusive  an- 
swer to  this  is,  that  there  is  no  plea  in  law  to  thb  effect  on  the  re- 
cord :  a  second  answer  is,  that  the  fact  of  such  application  having 
been  made  by  the  suspender  was  fully  known  to  the  chargers 
long  before  the  proof  in  question  was  taken  or  allowed,  in  spite 
of  which  they  not  only  allowed  it  to  go  on  without  protest  or  oEh 
jection,  but  took  part  in  it,  and  argued  upon  its  import,  as  an  im- 
portant element  for  the  decision  of  the  cause,  up  to  the  debate 
before  the  Lord  Ordinary.     But  even  if  it  was  still  open  to  them 
to  insist  in  this  objection,  the  Lord  Ordinary  is  of  opinion,  that  it 
is  entirely  groundless  in  itself.    The  suspender  not  only  never 
admitted  that  his  essay-piece  had  been  justly  rejected,  but,  on  the 
contrary,  uniformly  maintained  that  it  was  perfectly  sufficient^ 
and  ought  to  have  been  so  reported  by  the  triers  for  the  incorpo- 
ration.    After  this  last  process  was  instituted,  and  when  he  had 
offered,  and  been  allowed  to  prove  the  sufficiency  of  that  essay, 
he  did  indeed,  with  a  view  to  save  the  delay  and  expense  of  such 
a  proof,  offer  to  perform  another,  upon  certain  conditions ;  and 
the  Sheriff,  and  afterwards  the  Lord  Ordinary,  found  that  he  was 
not  entitled  to  insist  on  those  conditions.    But  this  was  merely 
rejecting  a  tentative  or  alternative  method  of  making  out  his  case ; 
and,  when  it  was  rejected,  he  naturally  fell  back  upon  that  which 
he  had  originally  suggested,  and  went  on  with  his  proof  without 
inconustency,  or  objection  from  the  respondents ;  and  comesnow, 
quite  competently,  to  ask  judgment  upon  its  import  and  legal 
effect 

^  Upon  thatj  the  Lord  Ordinary  will  not  enlarge.  He  thinks  it 
sufficiently  proved,  l«f.  That  the  trial  was  prescribed  under  con- 
ditions more  rigorous  and  embarrassing  than  were  usual,  if  they 
had  ever  been  at  all  exacted  in  the  trade ;  Sef/y,  That  the  sus- 
pender, in  spite  of  these  disadvantages,  did  measure  the  indivi- 
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<doal  for  whom  the  coat  was  intended,  and  cut,  and  sewed,  and  2  Dee.  1836. 
<  foished  it,  if  not  in  the  very  best  and  highest  style  of  the  art,  id  ^^«^v^^^ 
^arespectable  and  sufficient  manner ;  so  that  the  article,  when  com"  XiUion  of ' 
'pleted,  18  allowed  to  have  <  fitted  pretty  well ;'  the  objections  being  Dundee, 
only, — that  the  complainer  *  did  not  measure  nice  enxmgh^  that  he  ^^^ 
did  not  seem  aware  of  <  the  accuracy  necessary  in  measuring  the 
chest,'  (the  neglect  of  which,  however,  is  stated,  on  the  same 
aathority,  *  to  lead  infallibly  to  a  misfit,'  a  result  which  in  this  in- 
stance appears  not  to  have  followed,)  and  that  the  sewing  did  not 
appear  very  workmanlike.  But,  3<f/y,  It  is  completely  proved 
that  the  suspender,  immediately  after  this  essay-piece  had  been 
executed,  began  openly  to  carry  on  the  trade  in  his  own  person ; 
and  was  in  the  practice,  from  that  time  continuously  till  the  date 
of  the  proof,  to  measure,  cut  out,  and  sew  up,  with  his  own  hands, 
every  article  of  dress  for  his  customers,  and  that  in  such  a  suffi- 
cient manner  as  to  give  them  satisfaction,  and  increase  the  resort 
to  his  establishment;  and  though  it  may  appear  that  he  worked 
more  slowly,  and  set  about  some  of  the  operations  more  clumsily 
than  one  bred  to  the  craft  from  his  childhood,  yet  the  mere  fact 
of  his  having  so  wrought,  not  once  or  twice,  as  a  mere  strained 
proof  or  exhibition  of  his  fitness,  but  regularly,  privately,  and  /^ro- 
fiabhf^  in  the  ordinary  course  of  his  business,  does  appear  to  the 
Lord  Ordinary  the  most  conclusive  of  all  proofs,  that  he  had  really 
that  aptness  and  ability  for  the  trade,  which  it  was  the  only  legiti^ 
maU  purpose  of  the  essay-piece  to  put  to  the  test ;  and  those  very 
operations  for  which  the  chargers  have  been  found  entitled  to 
damages,  being  performed  by  one  who  had  applied  regularly  for 
admission,  tendered  his  full  entry  money,  and  actually  performed 
his  essay,  aflford  the  most  conclusive  proof  of  the  injustice  of  such 
a  demand. 

*  It  is  impossible,  indeed,  to  look  at  the  history  of  this  case,  with- 
out a  strong  impression  that  the  whole  proceedings  of  the  chargers 
towards  the  suspender  have  been  rather  of  a  harsh  and  vindictive 
character.  They  have  already  obtained,  and  rendered  effectual,  an 
award  for  no  less  than  L.40  damages,  for  his  working  a  few  months 
prevums  to  the  essay  of  March  1830,  and  have  actually  recovered  a 
sum  o!  no  less  than  L.160  of  expenses  relative  to  that  period,  and 
to  his  subsequent  offer  of  a  new  essay.  The  effect  of  these  liti- 
gations, too,  has  been  entirely  to  break  up  the  suspender's  busi<^ 
ness  as  a  clothier  and  merchant,  as  well  as  a  tailor,  and  to  drive 
him,  upwards  of  two  years  ago,  from  the  town  of  Dundee ;  he 
having,  daring  that  period,  been  reduced  to  carry  on  the  trade  of 
a  bone-grinder  in  the  village  of  Newty le.  Such  was  the  reUtive 
sitostioD  of  the  parties  when  the  learned  Sheriff-substitute,  in  ^ 
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February  1835,  assoilzied  the  saspender  from  this  (third  or  fonrtb) 
eotnplaint  of  the  chargers.     But  they  having  craved  the  jodgaent 
of  the  Sheriff*depute,  obtained  an  alteration  of  that  judgment,  and 
got  the  decreet  now  charged  upon,  for  L.50  of  additional  damages, 
and  L*40  of  expenses.     The  suspender  offered  to  pay  the  expen* 
seS|  if  the  chargers  would  pass  from  the  damages.     But  this  being 
rejected,  he  now  seeks  protection  by  this  process  of  suspension. 
'  If  the  Lord  Ordinary  is  right  in  thinking  that  the  essay  of  Marsh 
1880  is  proved  to  have  been  sufficient,  and  that  the  chargers  were 
to  blame  in  not  then  admitting  the  suspender,  there  must  of  coune 
be  an  end  of  their  claim  of  damages ;  and  with  this  view  of  thd 
only  legitimate  end  and  object  of  such  an  essay,  he  cannot  think 
this  very  doubtful.     The  policy  of  requiring  any  such  essay  frool 
candidates  tendering  the  highest  price  for  admission,  may,  indeed, 
very  well  be  questioned ;  and  still  more  the  interest  of  ihe  corpo- 
ration to.be  critical  upon  the  matter,  with  such  candidates.    Iti^ 
supposed  that  they  will  not  now  speak  seriously  of  keeping  up 
the  character  of  their  body,  or  the  necessity  of  affording  proteetioil 
to  the  public.     Such  topics,  at  the  present  day,  are  merely  ludi^ 
crous.      Their  only  intelligible  interest  as  a  corporation  most 
plainly  be  one  or  other  of  those  two ;  Jirstj  to  increase  the  conse* 
quence  and  wealth  of  the  corporation,  by  having  the  greatest  pos^ 
sible  number  of  entrants,  paying  the  highest  possible  fees  of  ad« 
mission ;  or,  iecond,  to  keep  out  from  a  share  of  these  advantaged 
as  many  as  possible  of  those  who  are  entitled  to  admission,  if  qua- 
lified, upon  very  low  or  merely  nominal  fees,  or  without  any  pay- 
ment whatever.     From  the  last  of  these  classes,  they  may  have 
an  interest  to  exact  as  difficult  an  essay-piece  as  lalv  and  justice 
will  allow ;  but  certainly  not  from  the  former ;  and  there  is  room 
therefore  to  suspect  their  motives,  when  they  are  particularly  scru^* 
pulous  with  one  of  this  description.     It  is  more  important,  how- 
ever, to  consider  how  the  law  deals  with  their  right  thus  to  test 
the  qualification  of  entrants,  in  cases  where  they  are  under  tbe 
strongest  temptations  to  assert  it  with  severity ;  and  the  case  of 
discharged  soldiers  or  King's  freemen  affords  an  apt  illustration. 
Such  persons  are  entitled,  without  any  fees  of  admission)  to  prac- 
tise any  trade  *  for  which  they  are  apt  .and  able  ;*  and  it  is  th^ 
right  accordingly  of  any  corporation,  whose  functions  they  assume, 
to  question  their  ability.     The  limits  of  this  right,  however,  ard 
carefully  considered,  and  deliberately  settled,  in  the  case  of 
M^Kenna,  13th  June  1828,  and  the  other  cases  there  referred  to; 
and  though  there  is  no  doubt  a  difference  as  to  the  firm  in  which 
proof  of  ability  or  disability  may  be  required  in  the  two  eases,  it 
does  appear  to  the  Lord  Ordinary,  that  a  person  cottiiog  to  th^ 
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eorporation  whli  the  fall  fees  of  admiBsioD  as  a  stranger  in  his  8  Dec  1886. 
Inads,  is  wbtieaiUiaUy  in  the  same  situation,  as  to  the  degree  of    ^^<^v^^^ 
iptoesB  and  ability  he  most  possess,  with  a  King's  freeman,  claim-  xaiion  of ' 
raf  to  exercise  the  trade  without  paying  any  fees  whaterer.  Dundee. 

<  As  to  the  claim  of  damages^  generally,  in  cases  of  this  desorip-     ^^ 
tion,  there  is  a  plain  distinction  between  those  in  which  they  arise 
from  a  party  working  without  paying  the  dues  of  entry,  and  those 
m  which  the  full  dues  have  been  tendered,  and  the  objection  is 
merely  want  of  sufficient  skill  or  knowledge.     In  the  former,  the 
damage  is  manifest,  as  well  as  the  unfair  advantage  which  an  in-« 
£vidaal  wonld  have,  if  allowed  to  participate  in  the  profits  of  a 
trade,  for  the  right  of  exercising  which  every  one  else  had  been 
obliged  to  pay  a  price.     In  the  latter,  the  nature  or  existence  of 
any  thing  which  can  be  called  damage^  is  far  more  problematical. 
The  only  way  in  which  it  is,  or  can  be  stated,  is  that  the  unskil-- 
fol  part;^  may  yet  take  away  a  part  of  the  employment  which 
would  otherwise  come  to  the  better  qualified  members ;  and  it  is 
upon  this  principle,  accordingly,  that  the  damages  have  been  esti- 
mated in  the  present  case.     But  it  is  obvious,  that  this  source  of 
loss  wonld  not  be  diminished,  but  increased^  by  the  improvement  of 
Ae  new  worker's  skill  and  knowledge ;  and  yet  it  is  the  want  of 
such  skill  which  forms  his  only  disqualification.     The  public  may 
possiblyhsLYe  an  interest  to  keep  back.such  bungling  operators,  and 
the  corporation  may  have  a  Ugal  right  to  prevent  them ;  but  it 
appears  plain,  that  if  the  full  fees  are  tendered,  they  have  hu  in^^ 
terest  to  exclude  such  persons,  than  to  exclude  more  formidable 
rivals,  and  cannot  therefore  qualify  any  actual  damage  by  their 
working ;  always  keeping  it  in  view,  that  it  is  wholly  owing  to 
themselves  that  they  have  not  the  full  fees  in  their  pookets,  and 
that  the  case  would  be  exactly  the  same,  if  they  had  been  con* 
signed,  and  ready  to  be  uplifted,  at  their  pleasure. 
*  The  Lord  Ordinary  would  have  hesitated,  therefore,  before  he 
conld  have  sanctioned  any  award  for  such  a  sum  as  L.40  damages^ 
even  for  that  period  of  the  suspender's  working  which  took  place 
irtiile  he  refused  to  submit  tq  any  essay  whatever,  and  insisted  on 
being  admitted  on  the  bare  payment  of  the  fees.    That  matter^ 
however,  has  been  finally  settled ;  and  the  case  now  to  be  dealt 
with  refers  only  to  his  working  after  that  essay,  and  on  a  reserved 
tender  of  the  entry  money  required ;  and  this  again  turns  entire- 
ly  on  the  view  which  should  be  taken  as  to  the  sufficiency  of  the 
proof  then  given  of  his  fitness  for  the  trade.     In  the  Lord  Ordi* 
nary's  opinion,  it  is  not  competent  to  require,  on  such  an  occas  on, 
any  proof  of  great  skill  or  superior  expertness ;  or,  in  short,  of 
more  knowledge  of  the  business  than  is  necessary  to  carry  it  on 
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with  a  reasonable  chance  of  employment  and  success.     Now,  there 
is  no  doubt  that  the  suspender  did  measure,  and  cut,  and  finish  a 
coat  in  March  1830 ;  and  for  a  year  after  that  time  did  habitually 
measure,  and  cut,  and  finish  many  coats,  waistcoats,  and  trousers, 
to  the  perfect  satisfaction  of  his  customers ;  probably  thus  putting 
through  his  own  hands  as  much  of  the  work  which  went  from  his 
shop,  as  any  one  master  tailor  in  the  corporation.     But  if  this  was 
the  case,  was  he  to  be  excluded  from  that  body  because  he  did  not 
*  measure  nicely '  about  the  breast  ?  or  finish  his  button  holes  and 
back  seams  with  all  the  neatness  of  a  pupil  of  StuUze  or  Weiber? 
If  his  work  was  coarser  than  that  of  some  of  the  chargers,  his  prices 
would  probably  be  cheaper ;  and,  at  all  events,  that  was  a  matter 
between  him  and  his  customers.     Poor  men's  clothes  are  generally 
not  so  well  made  as  rich  men's ;  but  their  tailors  charge  less  for 
their  inferior  work ;  and  if  a  man  work  so  as  to  please  his  custo- 
mers, both  as  to  his  articles  and  his  prices,  it  is  not  easy  to  see 
what  right  a  corporation  can  have  to  interdict  his  carrying  on  the 
business.     The  Lord  Ordinary  thinks  it  incontrovertibly  proved, 
that  the  suspender  could  make  clothes  which  sensible  people  were 
contented  to  wear,  and  to  pay  for ;  and  this,  it  appears^  to  him,  is 
all  the  aptness  and  ability  which  the  chargers  were  entitled  to  re* 
quire.' 


Opinion  of 
Court. 


i 


The  incorporation  reclaimed^  and  counsel  were  fully  heard. 

Lard  JiLstice-Clerk, — When  I  perused  these  papers,  I  made  a 
note  to  this  effect,  that  before  I  agree  to  alter  substantially  this  in- 
terlocutor, I  must  hear  a  great  deal  more  than  I  can  gather  from 
the  record.  And  now  that  we  have  heard  counsel  fully,  I  most 
say  that  I  have  heard  nothing  to  sanction  this  award  for  L.50  of 
damages.  And  I  may  remark,  that  this  Court  has  never,,  since  I 
sat  in  it,  shewn  any  disposition  to  sanction  invasions  of  the  ezclu* 
sive  privileges  of  incorporations,  but,  on  the  contrary,  to  support 
them;  and  will  do  so  till  the  Legislature,  in  ita  wisdom,  see  fit  to  alter 
the  law.  In  this  particular  case,  however,  I  go  upon  the  evidence  be-> 
fore  us,  which  satisfies  me  that  this  incorporation  has  proceeded  with 
greater  rigour  against  this  man  than  had  ever  been  done  against 
any  party  alleged  to  have  been  encroaching  on  their  exclusive  pri« 
vileges.  Looking  to  the  whole  proceedings,  to  the  interlocutor 
of  Lord  Corehouse,  the  finding  of  L.40  damages,  and  tlie  payment 
of  that  sum  by  Murison,  I  think  that  the  rights  of  the  incorpora-i 
tion  had  been  most  amply,  and  indeed  rigorously  enforced ;  for 
even  that  sum  of  damages  was  found  due  without  any  evidence,  so 
far  as  I  can  see,  of  damage  having  been  sustained  to  that  extent 
And  adqiitting  that  Murison  was  not  originally  entitled  to  set  up 
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bullies  in  Dmideey  this  is  as  bigh  an  award  of  damages  as  I  have  2  Dec  1836. 
seeiu   All  the  length  we  have  gone  hitherto  in  such  cases,  has  been    ^^^V^^ 
to  find  that  the  privileges  of  the  corporation  had  been  invaded)  and  x^no„  ^f  * 
to  lapose  a  nominal  fine ;  this  being  the  first  instance  of  a  finding  Dundee. 
of  sabstantial  damages,  without  proof  of  damage  sustained,  that  has  opinion  of 
cone  under  oar  cognisance.     Bat  the  proceedings  did  not  stop  here.  Court. 
While  the  incorporation  knew  that  they  had  an  interdict  against 
Hmison,  and  that  any  infraction  of  the  law  was  open  to  redress, 
tkey  adopted  farther  measures  against  him,  which  led  to  the  inter- 
locator  of  the  Sheriff-sabstitute,  Mr  Henderson,  which  embodies 
the  real  jostice  of  the  case.     The  findings  in  that  interlocutor  are 
correct  in  fiact,  and  I  subscribe  to  that  judgment,  which  most  pro« 
perly,  too»  subjects  Murison  in  the  expenses  of  the  plea  of  no  incor- 
poration.    {Butkerfurd. — In  which  portion  of  the  interlocutor  we 
acquiesced.)     The  Lord  Ordinary  has  arrived  at  the  same  conclu- 
sion.   I  must  say  then,  after  all  that  had  taken  place,  the  finding 
of  L.50  of  damages  by  the  Sheriff  was  rash.     Under  any  circum- 
stances there  should  only,  in  the  first  instance,  have  been  a  finding 
that  damages  were  doe,  leaving  the  amount  of  damage  to  be  ascer- 
tained or  assessed  by  a  jury,  or  some  other  competent  mode  of 
proof;  but  a  general  fincUng  that  damages  are  due,  and  a  modifica- 
tion of  these  to  L.&0,  cannot  be  sanctioned.     I  go  on  the  broad 
ground  that  this  incorporation,  in  maintaining  its  privileges,  is  not 
entitle  to  lay  down  a  rule  as  to  one  man  which  it  does  not  enforce 
against  every  other. 

Lard  Gknlee. — Murison  acquiesced  in  the  first  interdict  against 
him,  and  paid  the  fine,  and  I  am  much  moved  by  that  in  his  favour. 
So,  then,  the  sole  question  before  us  is  the  new  award  of  damages  to 
the  extent  of  L.50.     Now,  it  too  often  happens,  summum  jus  est 
injuria,  and  here  I  think  the  conduct  of  this  incorporation 
vexatious  and  oppressive.     I  do  not  say  that  this  party  is  really 
a  tailor  yet ;  but  the  Lord  Ordinary  and  the  Sheriff»substitute  found 
rightly,  that  he  ought  to  have  been  admitted  into  this  tailor  incor- 
poration long  since.     They  had  an  interdict  against  him ;  and  are 
we  to  give  them  the  benefit  of  his  working  in  the  teeth  of  an  inter- 
fiet,  which  they,  having  it  in  their  power  to  enforce,  did  not  choose 
to  put  in  operation  against  him,  choosing  rather  to  go  on  applying 
ior  a  fresh  interdict,  and  then  claim  alleged  damages  incurred 
tboi^h  their  sopineness  ?  The  Sheriff  says,  in  his  note,  that  L.50 
is  by  no  means  too  high.    On  what  ground  does  he  say  so,  and  find 
L50  doe  for  the  transgressions  in  the  interim  ?  There  is  no  evi- 
deoee  that  I  see  of  damage  to  any  extent     The  Sheriff-substitute 
lodb  the  culprit  rightly  liable  in  the  expenses  of  opposing  the  title 
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Ko.  81. 


Murisoo  V, 
Tailoti  of 
Dundee. 

Opiibionof 
Court. 


2  Dec.  1830.  of  these  parties  to  sne  as  an  incorporation.     Hia  other  findings  are 
also  right. 

Lord  Meadowbank. — I  am  most  clearly  of  the  opinion  now  giyetu 
The  conduct  of  this  incorporation  has  been  tyrannical,  vindictiye 
and  rapacious.  It  is  just  one  of  those  instances  in  incorporations, 
of  the  tendency  of  indiyiduals  to  act  in  their  corporate,  capacity  with 
a  want  of  caution  perfectly  inconsistent  with  their  usttal  and  gene* 
ral  conduct  as  private  individuals. 

Lord  Medwyn*— If  there  had  been  no  evidence  of  damages  sas- 
tained  by  the  proceedings  of  this  party,  I  would  have  been  as 
averse  as  your  Lordships  to  sanction  the  finding  in  the  Sheriff's 
interlocutor^  which  has  been  altered  by  the  Lord  Ordinary.  But 
It  must  be  kept  in  view,  that  by  the  interlocutor  of  Lord  Core^ 
house,  repelling  the  reasons  of  advocation  in  the  previous  process, 
the  finding  of  L.40  of  damages  against  this  party,  for  his  improper 
encroachment  on  the  privileges  of  the  incorporation,  was  sustained, 
—and  that  sum  was  actually  paid.  The  subsequent  proceedings 
before  the  Sheriff  relate  to  the  damages  incurred  since  the  date  of 
the  former  action,  and  in  face  of  the  interdict*  As  to  these,  there 
is  the  evidence  afforded  by  Murison's  books  of  the  additional  work 
done,  and  consequent  damage  sustained,  so  that  there  is  just  as 
much  evidence  in  regard  to  these  damages,  amounting  to  L.50,  as 
there  was  in  support  of  the  previous  award  of  L.40.  An  interdict 
had  been  granted,  and  the  party  was  carrying  on  the  business  in 
the  face  of  that  interdict.  The  Sheriff-substitute  finds  that  there 
was  no  necessity  for  applying  for  a  second  interdict.  I  so  far  differ 
in  opinion,  that  I  think,  while  it  was  not  incompetent,  it  was  essen- 
tially necessary  to  apply  of  new  for  an  interdict,  since  the  first  had 
•  been  contemned,  and  the  party  going  on  with  the  business  again 
making  large  profits.  There  were  no  magistrates  at  the  time,  so 
that  it  was  only  competent,  by  an  application  to  the  Sheriff,  to  stop 
this  new  invasion  of  the  privileges  of  the  incorporation. 

Looking  to  his  defences  in  the  inferior  court,  it  is  quite  evident 
that  Murison  did  not  mean  to  found  on  the  essay-piece,  which,  by 
the  interlocutor  of  Lord  Corehouse,  aflSrming  that  of  the  Sheriff, 
had  been  held  to  be  insufficient.  But  the  whole  of  the  proof  aftei^ 
wards  taken  relates  to  his  being  apt  and  able  in  the  subsequent 
year,  and  does  not  bear  on  his  qualifications  as  at  March  1830^ 
when  the  essay-piece  was  performed.  That  was  the  period  to  be 
considered  in  this  process  of  review,  not  whether  he  might  have 
acquired  in  the  interim  sufficient  skill.  If  he  had  intended  to  in* 
sist  upon  the  sufficiency  of  the  essay  then  made,  and  that  it  was 
improperly  rejected  by  the  essay  masters,  he  should  have  preserved 
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i^  tint  €be  eoort  of  review  might  have  Bubmitted  it  to  the  inspec-  2  l>er.  16^ 
dn  rf  neutral  reporters.  ta^^ 

I  cwBot  consider  the  oondact  of  the  iitcorjyoration  in  any  other  Taa'on'of ' 
%kt  dKB  that  of  properly  vindieating  their  still  legal  HghtSi  and  Dundee, 
ikdoag  ■uniifeaC  invasions  of  them* 

Tke  Lifrds  adherwdy  and  foand  additional  expenses.  Judgment. 

Lari  OrfiBtfy,  J^/hy.  Act.  Buiheifiird,  Jvory,  Alt  Ketqf  and  Wkigham, 

WiSam  MSOer,  &  &  C.  and  John  Maoandrmo,  &  S.  C.  Agents.         T.  Clerk. 

R. 


•      SECOND  DIVISION. 
No.  XXXII.  2d  December  1836. 

M'GILL 

■  ■  •     .  against 

CHARLES  FERRIER  and  Others. 

■ 
-  *  *  •  • 

Pboqf.—Pr6€E8S.':— (Expenses.) — Circumstantial  dase^  where  de- 
fenders eaUed  by  the  pursuer  as' havers  were  found  not  entitled^ 
%  processus  to  expenses  for^trouble  and  making  copies  of  papers. 


LoBD  jErFRET,  Ordinary^  reported  Si  question  in  this  case  for  the  NamtlTe. 
advice  of  the  Coart,  viz.  whether  the  defenders,  who  had  been 
called  on  by  the  parsners  as  havers- to  produce  docaments,  and  who^ 
as  they  said,  with  mach  trouble  and  outlay,  had  searched  for  and ' 
made  copies  of  the  documents  required,  were  entitled,  medio  pro* 
cessu,  and  without  abiding  the  termiilation  6f  this  suit,  to  move  for 
the  expenses  so  incurred  at  the  call  and  for  the  benefit  of  the  par- 
mier.  The  question  had  before  occurred  to  his  Lordship,  but  he 
had  hitherto  reserved  the  expenses  till  the  expiry  of  the  cause. 

Dean  of  Faculty  resisted  interim  decree  for  expenses.  This  was 
t  special  case,  the  diligence  having  been  granted  for  recovery  of 
documents  within  the  defenders'  knowledge,  and  in  their  own  hands. 
If  they  chose  to  deny  the  pursuer's  averments,  which  had  beea 
proved  by  the  recovery  of  the  documents,  why  ask  him  to  pay  for 
trouble  which  they  might  have  been  saved  by  admissions,  or  by  pro- 
docdon  of  what  was  within  their  power  ?  Copies  of  papers  did  not 
form  the  most  objectionable  part  of  the  expense,  but  remuneration 
for  time  and  trouble  cotild  not  be  allowed.  Travelling  expenses 
might,  in  general,  be  foirly  enough  allowed  ad  interim. 
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No.  3a 


M*Gill  V. 
Fenrier  and 
Others. 


2  Dec.  1836.  McNeill  and  Anderson. — This  interim  demand  is  for  onavoidable 
expenses.  Ferrier,  an  accoantant,  had  been  oecupied  for  fourteen 
days :  the  other  defenders  are  practitioners  in  Inverary,  and  haye 
charged  their  time  occupied.  Travelling  expenses  were  allowed 
in  Henderson  v.  Thomson^  9th  July  1776,  5.  Stq)p,  437 ;  and  on 
the  strength  of  it,  Mr  Darling,  PracticBj  i.  236,  says,  a  party  is 
entitled  to  payment.  The  question  really  is,  whether  the  defenders 
are  bound  to  pay  the  pursuer's  expenses ;  for  if  the  defenders' 
agents  had  been  employed  to  do  this,  which  has  been  done  by  the 
defenders  personally,  they  would  have  been  entitled  to  expenses; 
and,  at  the  end  of  the  cause,  the  pursuer,  if  he  gained,  would  be 
entitled  to  get  off  the  defenders  what  he  had  paid  our  agents ;  so 
that  this  is  as  fair  an  expenditure  if  paid  to  the  defenders,  a^  if  paid 
to  another.  It  is  not  necessary  to  wait  till  the  end  of  a  cause,  un- 
less there  has  been  misconduct  on  the  part  of  a  haver. 

The  Courty  without  meaning  to  decide  the  question  generally, 
thought  that  ample  justice  would  be  done  in  this  particular  case, 
by  reserving  the  question  of  expenses  till  the  end  of  the  cause. 
Expenses,  ad  interim,  refused. 


Judgment. 


Lord  Ordinary,  Jeffrey, 
A.*  Anderson, 


Act.  Dean  of  Foe.  (JQope^) 


AluM'NtiUuiA 


R. 
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No.  XXXIII. 


SECOND  DIVISION. 


3d  December  1836. 


Edinburgh  and  Glasgow  Union  Canal  Company  against  William  Datiosok. 

AaKTBATiON. — This  was  a  circumstantial  case,  in  which  the  Union  Canal  Com- 
pany suspended  the  award  of  an  arbitrator,  principally  on  the  ground,  that  it  was 
contrary  to  '  the  principles  of  eternal  justice,'  in  as  much  as  the  parties  had  not 
been  fully  heard  on  all  points, — founding  on  the  case  of  Earl  of  Dunmore  a. 
M*Inturner,  28th  Jan.  1855,  F»  C,  and  the  cases  there  cited. 

Answered, — The  proceedings  shewed  that  the  parties  had  been  fully  heard;  and 
this  case  did  not  come  within  the  principle  of  that  of  Lord  Dunmore,  which  had 
been  rightly  decided. 

The  Court  were  of  opinion,  that  the  facts  did  not  warrant  the  plea  of  the  rai- 
penders,  and  that  the  case  of  Lord  Dunmore,  which  was  a  strong  one  against  the 
fairness  and  justice  of  the  procedure  therein,  did  not  apply. 

Bill  refused,  with  expenses.    (See  papers.) 

Lord  Ordinary,  Medwyn,         Act  Dean  ofFac  (.Hope,)  Outram,         Alt.  G,  BdL 
Davidtone  ff  Syme,  W.  S.  and  John  ^  Wm,  Dymoek,  W.  S.  Agents.  BtH- 

Chamber  Clerk. 
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FIRST  DIVISION. 
No.  XXXIV.  6^  December  1886. 

MARION  COLLIER 

agairut 

MAJOR  H.  WILSON. 

CAUnovERy  (fob  a  Messenger.) — In  this  case  the  caationers  for 
a  mesaenger-at-arms  were  found  liable  in  the  expenses  incurred  by 
a  party  in  endeavouring  unsuccessfully  to  defend  an  informal  exe- 
cution of  the  said  messenger,  (ante,  8d  June  1884,  vol.  ii.  p.  854,) 
although  they  did  not  receive  notice  of  the  proceedings,  which  had 
from  the  commencement  been  notified  to  their  principal,  the  mes- 
senger, until  after  minutes  of  debate  had  been  ordered  by  the 
Court ;  in  respect  that,  after  receiving  the  notice,  they  took  no 
steps  for  stopping  the  defence,  but  allowed  the  case  to  go  on, 
taking  the  chance  of  the  result. 

Lofd  Ordinary,  PuUtrtmu  Act.  Scandford,         Alt  PatUrum,  Jamm  JSjiox, 

8.S.C.  and  John  Young,  S.S.C  AgenU.        D.  Clerk. 

C.R. 


s=s 


SECOND  DIVISION. 

No.  XXXV.  6tk  December  1836. 

HENRY  DARLINGTON 

agairut 

STEPHEN  GRAY. 

Guarantee. — Obligation  ad  factum  prjestandum. — A  letter 
of  obligation  by  two  parties^  that  furniture  lent  on  hire  would  he  re* 
turned^  by  a  term  specified^  in  as  good  condition  as  when  lent,  tear 
and  wear  excepted,  and  upon  the  express  understanding  that  the 
liability  was  not  to- extend  to  furniture  of  greater  value,  nor  to  a 
sum  of  greater  amount  than  f^SO^-^fbund  to  be  an  obligation  ad 
factum  prcestandum,  and  indivisible  ;  and  the  obligation  having  become 
prestable,  one  of  the  obKgants  was  found  liable  to  the  extent  of  £,60. 
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Naa9. 


Darlington  v» 
Gray. 

Narrative. 


6  Q^.  1836.  Mrs  Elizabeth  Stewart  applied  to  the  parsuer,  DarliDgtoD,  an 
upholsterer,  for  furniture  on  hire,  which  he  furnished.  The  de- 
fender, Gray,  along  with  Mr  Franeis  Hamilton,  had  preyioQ8ly,m 
July  1834,  granted  to  Darlington  a  letter  in  these  terms:  *  Sib, 

<  We  hereby  become  bound,  on  behalf  of  Mrs  Stewart,  rending 

<  at  Whalebank  House,  near  Newhaven,  that  she  will  return  the 

<  furniture  which  you  may.  put  iirto  her  housp^  on  hire,  by  Whit- 
(  Sunday  next,  1835,.  (if  not. previously  purchased  by  her)*)  in  as 

<  good  condition  as  at  the  tim6  you  delivered  it  to  her,  with  the 

<  exception  only  of^  the  ordinary  tear  and  wear ;  it  being  expressly 

*  iiDderstood,  that  our  liability  is  not  to  extend  to  furniture  of 
^  greater  value,  nor*  to  a  sum  of  greater  amount  than  L.60  sterling. 
^  We  are.  Sir,  your  most  obedient  servants,      (Signed)     FRANCis 

*  Hamilton.      EdMurph,  ^&th  July  1834.      Stephen  Grav. 

<  Lanark^  QQih  Jufy  1834.  To  Mr  H.  Darlhugten,  CabinH^makefj 
^  Queen  Street^  EdivburgJL*  Some  months  after  granting  this  oUi* 
gatioD,  the  defender.  Gray,  became  satisfied  that  it  was  presteble; 
and  by  way  of  implementing  the  obligation,  as  he  interpreted  it^ 
paid  the  pursuer  L.30  on  20th  June  1835,  alleging,  that  the  obli- 
gation did  not  infer  conjunct  and  several  liability,  but  only  a  lia- 
bility on  his  part  pro  rata,  to  the  extent  of  L.dO,  one-half  of  the 
maximum  sum*  of  L.6Q. 

Darlington  brought  an  action  against  Gray  foe  the-  L«60,  witb 
interest,  under  deductioii  of  L.30  paid  to  account; 

The  plea  in  defence  was — The  general  rule  of  law  being,  that,  in 
pecuniary  obligations  of  the  description  libelled  on,  the  obligants 
are  only  liable  pro  rata,  unless  the  obligation  expressly  bear  that 
they  are  to  be  liable  conjunctly  and  severally ;  and  there  being  no 
such  liability  expressed  in  the  present  instance,  the  defender,.  Gray, 
fully  implemented  the  obligation  which  he  contracted*  to  the  pur- 
suer, by  making  payinentof  the  L.30 ;  Ersk\  iii.  3.  74 ;  Alexander 
V.  Scott,  21st  NoT^  1927,  6.  iS.  awl  D.  160 ;  BeWs  Priitc.  p.  21, 
8d  edit 


Lord  Ordi. 
nary's  Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note :  ^  The  Lord  Ordinary  having  considered  the  closed  record» 
*  aud  heard  parties'  procurators  thereon,  and  made  avis^pduQs,  repels 

<  the  defences,  and  decerns  in  terms  of  the  libeV  under  the  deduc- 

<  tion  therein  set  forth :  Fmds  expense^  due,  imd  remits  the  fu?- 

<  count  tbeieof,  when  lodged^  to  the  Auditor,  x^  be  taxed,  aad  to 
^  report/  

Note. — <  There  is  no  doubt  that  the  obligatioa  in  this  case  is 
^  Mmply  a  joint  obligation,  without  specification  of  wj  several  Ua- 

<  bility;  and  the  doctrine  of  Mr  Erskine  may  go  &r  to  justify  a 
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*  XaHxemei  obligant  in  a  letter  of  guarantee,  in  maintaining  the  plea  0  Dec.  lfi3& 

<  koe  lilted.    Bat  the  Lord  Ordinary,  on  full  consideration  of  all    ^"^V""*^ 

*  tlie  aothorities  and  cases  referred  to,  cannot  think  that  it  is  soond  ^y"^^*^  ^ 

*  it  kv,  or  trolly  sanctioned  by  Mr  Erskine's  statement  of  the  law.  —^ 
'  He  obligation  in  this  case  is  plainly  a  cautionary  obligation,  that  ^'^ 
'lie  hdy  skaB  ddiver  in  good  condition  the  furniture  hired  to  her, 

*at  the  term  of  Whitsunday  1835.     No  one  can  doubt  that  this, 

<  m  SD  oUigatum  ad  feuctum  prastandum,  is  indivisible,  which,,  if  it 
'stood  without  qualification,  could  never  be  satisfied  by  either  of 
'tbe  obligants,  without  delivery  of  the  ipsa  corpora  of  the  subjects, 

<  or  otherwise  by  payment  of  the  full  valne  of  them.  The  right  of 
'  the  party  is,  to  demand  delivery  of  the  goods  ;  and  as  he  has  this 

<  right  against  eadi  of  the  obligants  without  any  division^  according 
'  to  die  express  terms  of  the  contract,  and  the  admitted  rule  of  law 
^generally,  it  is  a  rery  hard  proposition  to  the  common  sense  of 

*  naakind,  as  well  as  to  the  ear  of  eyery  lawyer  who  thinks  that  law 
'  ii  based  in  plain  justice  and  common  sense,  to  say  that,  in  the  very 

*  ttttef  and  the  only  case,  in  which  it  becomes  necessary  to  consider 
'the surety's  obligation,  viz.  that  of  the  principal  failing,  and  renr 
'  denbg  it  impossible  to  fulfil  the  obligation  in  specie^  by  redelivery 
'of  the  articles,  the  engagement  shall  be  changed  by  that  fact  into 

*  NOKthing  different  from  what  it  -was  at  first,  and  be  resolved  into 

*  precisely  one-halfof  jts  proper  amount.  There  are  certainly  some 
'words  in  the  passage  quoted  from  Erskiae^  iti.  8.  74,  which  ap- 

<  parendy  give  some  encouragement  to  the  idea ;  but  they  do  not 

*  reach  this  case.  Whatever  might  be  the  sort  of  cases  contem- 
'  plated,  such  as  that  of  Dennistoun  referred  to,  it  never  could  be 

*  intended  to  be  said  by  so  very  accurate  a  lawyer,  that  the  obliga- 

*  tion  would  change  its  nature  and  value  by  the  failure  to  give  spe- 

*  cifie  implemeni  of  it.  Yet  this  is  what  the  defender  must  draw  out 
'ofiL 

'  The  obligation  in  the  present  case  is  a  specific  guarantee  tliat 

<  Ae  fiamitwre  hired  shall  be  restored  at  a  fixed  date.     That  is  not 

*  altered  by  the  arrival  of  the  term.  It  is  not  an  optional  or  altema" 
'  tioe  engagement  to  restore  the  furniture  or  pay  L.60.  The  pur- 
'ner  had  an  absolute  right  to  restoration  of  his  furniture,  if  it  were 

*  extant  The  only  limitation  is,  that  the  defender  and  Mr  Hamilton 
'iboiiU  not  be  liable  for  furniture  beyond  tlie  value  of  L.60.    Still 

*  their  obligation  was  to  deliver  it;  and  they  would  have  had  no 

<  light  to  keep  il^  ot  any  part  of  it,  on  offering  payment  of  L.60. 

*  Their  privilege  of  limitation  in  th^  value  epiaes  into  force  by  the 

<  unbility  to  deliver  without  their  own  fault     But  is  the  nature  of 

<  tbeif  giittfa9(ee  chwged  by  this?  The  ImA  Ordinary  cannot 

*  tUnl^  it,  and  i«  fvUy  coQvipcqd  that  it  never  entered  inta  the  yi»^^ 
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6  Dec  18S6.  <  of  eitber,  wlien  he  gave  the  obligation,  that  he  was  not  folly 
^"^^^    *  bound  to  make  good  to  the  pursuer  the  redelivery  or  replacement 
Dartmgton  v.  ,  of  furniture  to  the  full  value  of  L.60. 

<  The  matter  may  be  made  to  assume  an  appearance  of  subtlety 

^  and  niceness  on  the  refinements  of  the  Roman  law,  and  some  of 

<  the  difficulties  raised  in  what  were  really  nice  cases  in  our  own 
^  law ;  but  on  the  plain  meaning  of  the  obligation  now  before  the 

<  Lord  Ordinary,  he  really  thinks  there  can  be  no  reasonable  doabt' 


Note. 


Opinion  of 
Court. 


Judgment. 


The  defender  reclaimed^  and 

McNeill  pleaded — That  this  was  a  pecuniary  obligation,  and  that 
the  authority  of  the  passage  in  Erskine  applied. 

• 

Lord  JtisHce-Clerk. — The  money  part  of  this  letter  does  not  con- 
stitute the  obligation':  it  is  the  return  of  the  furniture  that  jhey  be* 
came  bound  for.  Suppose,  among  other  furaiture,  she  had  returned 
a  mirror  worth  L.60,  the]obligation  would  have  been  complied  with. 

Lord  Glenke.^'lt  is  clearly  an  obligation  ad  factum  prsestandum. 
There  is  no  alternative ;  only  an  obligation  that  the  Uability  shaH 
not  exceed  L.60. 

The  other  Jtidffes  concurred. 

The  lA>rd8  unanimously  adhered^  and  found  additional  expenses. 

Lord  Ordinwy,  Mweniff.  Act  Pflmy.  Alt.  Jtf< iV«iZaad  ffa.  BA. 

J.  J,  Smith,  S.S.C.  and  Jchn  Logan,  W,  S.  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION, 


No.  XXXVI. 


Qth  Deee^er  1836. 


JAMES  ROBERTSON 
against 

DAVID  BROWN. 


'^^uratifek 


Arbitration. — Expenses. — Founds  that  under  a  submission  of^  aU 
<  demands^  daimsy  disputes  and  differences,*  but  without  any  exprest 
power  given  as  to  expenses,  an  arbiter  had  power  to  award  expensei 
against  the  unsuccessful  party. 

The  parties  submitted  a  disputed  claim  for  work  done  by  the  pur^ 
suer,  as  a  clerk  to  the  defender,  to  Mr  James  Lang,  W.  S.  by  a 
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mantB  ngned  fay  theiii»  to  tbe  effect  that  they  <  do  hereby  aabmit  e  Dtc  iBSe. 

*  ail  lefer  all  demands^  cUma^  diaputefl,  questions  and  differences     ^^y^*^ 
( jyiKitg  and  subsisting  between '  themi  <  to  the  amicable  deci^  btoT**^  ^' 

*«n  of  James  Lang,  Esq.  W.  S. ;  and '  they  <  bind  and  oblige '       

ikHdres  <  to  stand  by  his  decision.'  VvtaA^ 

The  lufeice  awarded  a  certain  sum,  and,  in  regard  to  expenses^ 
sUed  dns  note  to  his  award :  <  The  referee  is  of  opinion^  that  he 
<  ii  Boi  empowered^  under  the  minute  of  reference^  to  find  expenses 

*  doe  to  either  party ;'  bot»  upon  reconsideration,  he  found  the  puf- 
ns  entitled  to  expenses,  fonndii^  on  Berry  v.  WatsoB^  26th  Jaii. 
1835. 

The  punaer  hating  got  these  expenses  taxed,  raised  an  action 
Jtr  the  amoant. 

The  defender  pleaded — U  That  the  referee  had  no  power  to 
avaid  expenses.  2.  That  there  was  a  special  exclusion  of  that 
power  by  the  parties,  before  agreeing  to  the  submission. 

The  Lord  Ordinary,  before  going  into  the  q>ecial  defence  of 
fwapact,  that  the  referee  should  not  hare  power  to  award  expenses, 
eidiied  minatea  of  debate  on  the  general  question,  whether,  under 
the  terms  of  this  reference,  there  was  power  in  the  referee  to  give 


The  paisaer  jdafluM-'-'That  according  to  the  law  of  Scotland,  an  Punuer's 
r,  as  holding  the  character  of  a  private  judge,  selected  by  the  ^^^^ 
parties  submitters,  and  who^  by  the  act  of  their  appointment,  is 
entrusted  with  the  same  powers  regardin|p  the  matters  submitted, 
which  would  hare  belonged  to  the  public  judge  before  whom  either 
party  might  have  compulsorily  brought  the  other  for  dedsibn  of  the 
question  in  the  controversy  between  them.  In  this  we  have  fol- 
lowed the  Roman  law,  where  arbiters  had  prsetorian  powers ;  Fin- 
nuUf  lib.  4.  tit  6.  divis.  prim.  §  4.  ed.  1761.  So  Stair,  iv.  8.  1. 
p.  570,  and  Ersk.  i.  2.  1.  p.  26,  state,  that  <  the  law  of  Scotkmd  is 
'  the  same  as  that  of  Rome  in  regard  to  arbiters.'  Expenses  were 
awarded  as  the  penalty  of  unjust  resistance.  This  penalty  could 
be  properly  enforced,  whether  expenses  were  concluded  for  Q€  not ; 
Fni.  4. 16. 8.  p.  978;  Foet^  42.  1.  21.  As  judges  have  the  power, 
10  have  arbiters,  although  the  deed  of  submiasion  makes  no  special 
aention  of  expenses,  nor  gives  any  special  power  to  award  them, 
if  the  nature  of  the  proceedings,  in  point  of  justice^  seem  to  require 
it;  Heggie  v.  Sterk,  Ist  March  1826 ;  Garden  v.  Hislop  and  Co. 
IstMaicA  1828y  4.  Sh.  510  add  512;  Scott  a.  Wilson,  10th  March 
18S9,  7.  Sk,  566 ;  see  also  Berry  and  Sanderson  v.  Watson,  15tb 
Die  1897,  6.  £&.  256;  and 26th  Jan.  1881»  ».  Sk.  8S7. 

rou  xn.  o 
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Robertson  v. 
Brown. 

DeCeoder*8 
Fleas. 


6  Dec.  1836.  The  defender  pleaded — That  the  general  understanding  and  prac^ 
tiee  of  the  profession,  which  provides  a  style,  (I.  Juridical  StyleSf 
p.  194,)  for  a  clause  giving  power  to  arbiters  to  award  expenses,  is 
the  best  evidence,  that,  without  the  insertion  of  such  express  power, 
it  is  incompetent  to  give  costs.  In  Berry  v,  Watson,  there  was  a 
reference  of  ^  the  process  presently  depending  between  us,'  so  that 
there  was  a  delegation  of  the  powers  already  competent  to  the 
Court.  In  England,  unless  there  be  an  express  power  given  to  the 
arbiter,  costs  cannot  be  noticed  in  the  award ;  Chandler  v.  Fuller, 
'  JViUeSj  p.  62;  Parker  on  Arbitration^  p.  132,  and  cases  ib.  cit; 
1.  Bam.  and  Cress.  277. 

Until  the  case  of  Heggie,  it  had  not  been  found,  that  even  the 
Court  had  this  power,  where  expenses  were  not  concluded  for ;  see 
Judges'  opinions  in  that  case.  In  Fairlie  v.  M^Gown,  13th  Feb. 
1836,  F.  C,  the  referee's  award  of  expenses  was  sanctioned,  on  the 
ground  that  there  was  a  judicial  reference,  and  the  parties  were  still 
virtually  in  Court ;  see  also  Parker^  p.  133. 

The  Lord  Ordinary  (21st  June  1836)  <  repelled  the  objection 
■*  insisted  on  by  the  defender  as  to  the  incompetency  of  the  award 
*  of  expenses  by  the  arbiter.' 

The  defender  reclaimed. 


Judgment. 


The  Court  unanimously  adhered  on  the  general  point,  and  re- 
mitted to  the  Lord  Ordinary  to  hear  parties  as  to  the  alleged  special 
agreement 


Lord  Ordinary,  Jeffiof.        Act  Pyper,  H,  Bruce.  Alt  Jo.  Wiigon, 

Dickson,  W.  S.  and  David  Brown,  W.  S.  Agents.        F.  Clerk. 


Keri 


TEIND  COURT. 


N0.XXXVIL 


7th  December  1836. 


EARL  OF  AIRLIE  and  Others 

affainst 

The  Rev.  WILLIAM  OGILVIE. 


Teinds. — Valuation. — Found,  that  a  report^  dated  in  June  1627, 
ofSulhCammissianerSi  under  the  Commission  1 627,  was  a  valuatim 
capable  of  being  approved  of  by  the  Teind  Court,  as  a  valuation  qf 
teinds. 


Na37-  COURT  OF  SESSION.  199 

This  w89  an  action  of  approbation  and  valaadoa  of  a  report  made  in  7  Dec.  1836. 
die  year  1627,  which  was  said  to  be  a  subvaluation  of  the  lands  in  the    ^^^V^^. 
mated  parishes  of  Cortachy  and  Clova,  taken  under  the  Commission  ^  others  o! 
gnnted  by  Charles  I.  on  7  th  January  1627,  (for  which  see  Connell  Ogiivie. 
oi  Tithes,  App.)     The  preamble  to  the  report  is  as  follows :  *  Jun.  ^J]!^y^^ 
M627  years.    At  Rotnall,  the  4th  and  12th  of  Jun.  resp.  convened 

<  Alexander  Ogiivie  of  Clonkala,  Andrew  Ogiivie  of  CoUoe,  John 
'Ogiivie  of  Galla,  John  Lindsay  at  the  mill  of  Clovay,  elected  and 
'  cliosen  by  the  Moderator  and  Pbie.  of  Forfar,  and  sworn  accord- 
'  iog  to  ye  Commission  directed  to  yhm,  convened  with  the  minis- 
'  ter  of  the  parish  of  Cortoquhie  and  Clova,  and  after  dae  trial  and 

*  examination,  for  satisfaction  and  answering  to  ye  particdlars  com- 

<  mitted  to  them  be  the  Lords  of  his  Males.  Commission,  set  down 

*  the  rental  of  the  said  parishes  and  particulars  as  follows.'  And 
it  is  indorsed  npon  the  back  thus :  <  The  valuatione  of  ye  lands  of 

*  ye  paroche  of  Cortoquhy,  be  ye  minister  and  elders,  heritors,  be 

<  ordinance  off  ye  Grytt  Commissione  at  Ed*",  being  chosen  also 

<  by  ordinance  of  the  Moderator  of  ye  Presbyterie  of  For&r/ 

This  report,  besides  a  rental  of  the  lands  in  stock  and  teind, 
eoDtains  a  great  deal  of  statistical  information  concerning  the  pa- 
rishes, not  generally  found  in  later  subvaluations.  The  report, 
soon  after  it  was  made,  was  lost,  and  was  not  till  lately  discovered. 

In  1796,  the  stipend  of  the  minister  was  augmented,  by  a  vo- 
loQtary  arrangement ;  and  the  minister,  in  1808,  obtained  an  aug- 
mentation. In  1806  a  process  of  valuation  was  raised  at  the  instance 
of  the  trustees  of  the  Earl  of  Airlie,  and  a  decree  in  that  action  was 
qualified  by  the  following  protestation :  *  That  it  shall  be  without 

*  prejudice  to  any  previous  valuation  of  all  or  any  of  the  lands,  if 

*  any  such  shall  afterwards  be  discovered.' 

On  the  report  in  question  being  found  in  1827,  the  present  ad- 
tion  was  raised,  in  which,  after  various  procedure,  the  Lord  Ordi- 
nary ordered  cases. 

The  pu^rsuers  pleaded — The  Commission  granted  by  Charles  I.  Pursuers' 
in  1627,  contained  full  power  to  treat  with  all  parties  interested,  ^"' 
concerning  the  valuation  and  sale  of  teinds ;  Enk.  iu  10.  26,  and 
il  10.  34 ;  dmnelU  i.  218  and  232.  By  an  express  warrant  from 
King  Charles  L  the  Commissioners  were  declared  to  have  full 
power  to  discuss  all  valuations  of  teinds.  The  following  acts  are 
preserved  of  the  proceedings,  when  the  Commissioners  consulted 
the  King  as  to  the  powers  which  they  possessed ;  see  Connelly  iii.  79, 
80  and  82. 

4iA  April  1627. — ^  Anent  what  teinds  falleth  under  the  Commis- 
'  sion/    <  The  Lords  of  Commission  hath  full  power  and  commis- 
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7  Dec.  183a  <  sion  of  hia  Majestie  to  treat  of  the  haill  teinds  within  the  kingdom 

<  of  Scotland.' 

And  otbenv.  ^^^  j^ril  1627. — ^  Anent  discussing  of  valuation  and  plantation 
Ogiivi«,  i  of  churches.'  <  The  King's  Majestic  grants  warrant  to  the  said 
Pmwicn'  ^  Lords  for  discussing  all  valuations  within  the  kingdom,  and  to  plant 
Fleas.  ( the  hail  churches  to  be  provided  with  victuals  and  nioney.' 

22d  Fdfruary  1728. — *  Anent  old  rentals  to  stand  for  valuatioo.' 

<  The  Lords  ratifies  his  Majestie's  letters,  whereby  it  declares  tlkat 
'^  old  rentals  shall  stand  for  valuation,  if  the  parties  make  no  op- 
^  position.' 

26th  November  1027. — <  Anent  applications  from  Sub>Commi^ 
'*  moners.'  *  The  Lords  finds  that  applications  from  Sub*Comaus- 
^  sinners  should  be  before  themselves.' 

The  narrative  of  the  next  Commission,  issued  in  February  1629, 

intituled,  ^  Commission  direct  to  the  Lords  of  Commission  and  the 

*  Spb^Commissioners,  for  valuation  of  the  teinds  within  every  pres- 

^  bytery  and  poroohine,'  expressly  bears,  that  under  authority  of 

the  former  Commission,  in  January  1627,  valuations  of  teinds  had 

fbeen  carried  to  a  very  great  extent ;  Connelly  iii,  96.     It  is  well 

known  and  admitted  on  the  other  side,  that  a  number  of  valuations 

.were  made  in  the  year  1628^  whichmust  have  proceeded  under  the 

Commission  1627,  as  there  was  no  other  until  1629;  Conntfll,!. 

284.     The  act  1633,  cap.  19,  makes  no  distinction  of  valuations 

made  under  the  authority  oi  the  Commission  .1627^  and  those  under 

any^^subsequent  Commission;  s^e.al^o  the  cases,  Smythe  of  Meth- 

<  ven  V.  The  Minister  of  Redgorton,  5th  Feb.  1834,  F.  C- 

The  objection  which  is  made  to  the  report,  that  it  merely  speci- 
fies  the  cumulo  rental  of  the  lands,  and  doea  not  slate  the  valuie  of 
the  teinds  apart  from  the  stock,  is  of  no  weight,  as  this  appears' to 
be  the  form  which  was  specified  even  in  the  subsequent  Commission 
1629.  The  object  was  plainly  to  ascertain  the  necessary  data  for 
determining  the  separate  value  of  the  teinds,  as  soon  as  the  rate  of 
the  teind,  that  is,  its  proportion  to  the  cumulo  rental  of  the  lands, 
should  be  fixed.  This  accordingly  was  the  form  used  in  the  valua- 
tion of  the  lands  of  Ravelston,  which  was  approved  of  by  the  Lords 
Comnaissioners  on  10th  March  1628;  see  Connelly  vol.  iii.  App. 
p.  214. 

The  next  objection  to  the  document,  that  it  contains  a  variety  of 

details  as  to  matters  which  are  never  introduced  into  a  valnation  of 

teinds  of  a  more  modern  date,  is  easily  accounted  for,  on  referring 

.  to  the  instructions  contained  in  the  Commission  1627,  regarding  the 

disjoining  and  dissolving  parishes,  and  building  churches  and  schoob, 

'  which  they  were  empowered  to  do,  besides  the  valuing  the  teinds. 
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Tlie  drfeader  pleaded — Prior  to  tbe  execution  of  the  sobmistioiis  ?  d«c.  \%^ 
Id  the  King,  which  were  signed  in  1 628  by  the  gpreat  bodies  interested    V«»>/^i> 
iotheteinds,  it  was  incompetent  for  any  Commission  which  be  might  ^^^q^^'*^*'^ 
iiBae  to  proceed  in  valoations.     Bat  the  Commisuon  in  1627  does  OgUvie. 
lot  oolitain  any  authority  for  ^uch  valnatioos.    There  was  then  nd  j^J^. 
earting  law  nnder  which  the  titulars  could  have  been  compelled  to  pieas.   • 
inept  of  a  oommutation  in  money ;  and  therefore  it  was  to  no  pur* 
|me  to  set  afoot  a  general  valuation  of  teinds.    The  Commissioil 
if  1627  is  entituled,  ^  Commission  granted  by  King  Charles  to  the 
*  clergy,  nobility,  gentry  and  burghs,  to  treat  anent  his  revocation  f 
sad  was  inadtdted  to  treat  for  an  amicable  arrangement  with  the 
ptitics  holding  the  rights  and  grants  which  came  under  the  revo* 
cition  made  by  the  King  on  his  accession,  of  deeds  and  grants  eze^ 
eoied  in  prejudice  ef  the  Crown.     The  whole  clauses  and  provi^- 
sbns  of  the  Commission  are  therefore  made  for  the  confirmation  of 
the  rights  diallenged  by  the  King  to  the  several  holders,  and  secu^ 
ring  to  the  King  in  return  a  composition  or  increase  of  rent;  and 
if  any  power  was  conferred  to  value  teinds,  it  was  only  to  parties 
csming  Ibrward  to  treat  with  them  under  the  Commission,  and  who 
either  subscribed  the  submissions,  or  afterwards  consented  to  their 
proceedings.     The  quotation  from  EIrskine,  ii«  10.  26,  is  contra^  ^ 

dieted  by  Connell,  i*  235*  The  writing  itself  now  founded  on^ 
heing  a  itaere  specification  of  the  gross  rental  tn  jcvihuh^  cannot  be 
validated  by  a  decree  of  the  High  Commission.  The  decision  in 
the  esse  of  Redgorton  refers  to  the  case  of  teinds  that  belonged  to 
Bonie  of  the  Lords  of  Erection,  or  grantees  referred  to  in  the  Com* 
■sission,  who  afterwards  signed  the  submission,  and  whose  teinds 
the  Commi8sioner9  had  authority  to  value. 

Lerd  JuMHee-Clerlu — This  is  a  difficult  case,  and  one  which  re«>  Opimonof 
quires  much  attention.     After  carefully,  however,  considering  the    ^"^ 
caaes,  and  examining  the  authorities  referred  to,  particularly  Con- 
nell, I  am  of  -opinion  that  the  document  in  question  must  be  con^ 
lidered  a  subvalnation,  and  that  effect  must  be  given  to  it  as  such      ' 
ia  this  process.     Although  die  words  in  the  Commission  1627  arte 
different  from  those  in  that  of  1629,  still  there  are  words  in  it,  iti 
my  opinion,  empowering  the  Commissioners  to  make  valuations'; 
and  of  this  I  am  the  more  convinced,.on  looking  to  the  terms  in 
the  minutes,  referred  to  by  the  pursuer.    I  consider,  then^  thaft 
the  Commission  1627  was  a  warrant  to  the  Commissioners  to  prc^ 
■  oeed  in  jralnations^ .  and  it  is  stated,  both  by  Erskine  and  Connelly 
that  many  valuations  were  taken  under  it     There  were  more,  in- 
deedy  ini62d;  but  tlbere  were  many  in  1628,  which  co^ild  only 
have  been  made  under  that  of  1627,  because  that  of  1629  was 
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Earl  of  Airlie 
and  Others  v, 
Ogilvie. 

Opinion  of 
Court.     . 


7  Dec.  1836.  posterior  to  the  confirmation  of  many  of  these.  I  agree  in  the  opi- 
nion stated  in  the  note  of  Lord  Moncreifi;  in  the  case  of  Redgor- 
ton.  The  rubric  of  that  case,  reported  in  the  Faculty  CoUecdon, 
is  as  follows :  <  It  is  competent  for  the  Teind  Court  to  approve  of 

*  a  subvaluation  of  teinds  made  under  the  authority  of  the  Com- 

<  mission  of  16279  hut  not  reported  before  the  statute  1633,  c.  19, 
^  notwithstanding  of  the  certification  of  the  High  Commission  of 

*  16th  June  1633,  that  subvaliiations  not  reported  at  that  date 

*  should  not  be  approved  of.'  In  the  note  of  Lord  Moncreiff,  who 
reported  the  case  to  the  Court,  his  Lordship  stated  his  opinion  on 
the  particular  point  in  question  as  follows:  The  Lord  Ordinary 
thinks,  <  that  it  is  a  great  deal  too  late  to  maintain  now,  that  no 

*  subvaluation  of  the  Sub-Commissio;ier8,  under  the  Commission 

*  1627,  can  be  approved  of,  unless  it  was  reported  in  conformity  to 

<  the  order  of  the  High  Commission,  on  the  15th  March  1633,  or 

<  before  the  statute  1633.'  The  Court  adhered  to  this  interlo- 
cutor and  note.  I  think  that  opinion  well  founded ;  and  on  looking 
to  the  subvaluation,  I  think  it  is  wonderfully  accurate.  It  is  a  doca- 
ment  which  contmns  a  great  deal  of  statistical  information ;  but  tkis 
only  shews  that  the  Sub-Commissioners  did  their  duty  with  wonder- 
ful accuracy.  Therefore  I  think  that  effect  ought  to  be  given  to  the 
subvaluation. 

Lord  President — I  concur.  It  is  to  be  observed,  that  the  Com- 
mission was  issued  with  a  view  to  an  amicable  arrangement  between 
the  Crown  and  all  the  parties  interested.  It  was  therefore  neces- 
sary to  state  all  the  circumstances,  not  as  to  the  rate  of  the  teinds, 
for  that  had  not  been  fixed,  but  in  rejgard  to  the  rental,  both  in 
stock  and  teind ;  for  after  that  had  been  obtained,  and  the  arrange- 
ment had  been  made,  the  fixing  the  teind  followed  easily  as  a  mat- 
ter of  course.  We  must  therefore,  in  my  opinion,  approve  of  the 
subvaluation. 

The  other  Judges  concurred,  and  the  Court  unanimously  pro- 
nounced the  following  judgment : 

<  The  Lords  having  advised  the  record,  and  the  revised  cases  for 
'  the  parties,  find,  that  the  writing  founded  on  as  a  valuation  of 

<  the  Sub-Commissioners  is  a  document  which  might,  if  not  barred 

<  by  dereliction,  be  approven  by  this  Court  as  a  valuation  of  the 
« teinds ;  but  before  answer  in  this  case,  remit  to  the  Lord  Ordi- 
^  nary  to  hear  parties  on  the  subject  of  dereliction,  to  proceed  in  the 

<  cause  as  he  shall  think  fit,  and  to  report'  . 

XiOrd  Ordinary,  Cochbwm.       Act.  Keay,  Jamea  MiUar,       Alt  Dem  ofFac.  (BopB,) 
Buchanan.        John  Yuk,  W.  S.  and  James  Butneaa,  S.  S.  C.  Agents.  Td/fd 

Clerk. 


Judgment. 
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FIRST  DIVISION, 
No.  XXXVIII.  8th  December  1006. 

TRUSTEES  OF  Mes  MOFFAT  or  TAIT 

atfoina 

ROBERT  WILSON. 

• 

PtEscRiFTioN»  (Septennial.) — Stat.  1695,  c  5. — Cautioner. 
— Obligant.— -^  missive  hamng  been  granted  of  the  same  date  as 
a  haul  and  disposition  in  security^  by  which^  on  the  narrative  of 
tie  said  bond  and  disposition  having  been  granted  in  security  of  a 
certain  swsh  a  party  bound  himself  ^  to  guctrantee^  ^  payment  of  the 
aforesaid  sumy*  and  *  whenever  the  sum  shall  be  demanded^  and 
*  that  m  addition  to  the  personal  and  heritable  security  obtained  in 
^  tkt  said  deedj^ — Founds  (L)  That  the  obligation^  undertaken  in 
the  misskoe^  did  not  fall  under  the  act  1695,  c.  5^  although  it  was 
held  thai  the  cbligant  was  sufficiently  mentioned  as  cautioner  in  said 
wnssiccj  in  terms  of  the  act,  and  that  the  corroborative  obligation 
was  stipulated  for  in  the  original  agreement^ — in  respect  thai  the 
obligation  was  not  contained  in  the  orginal  bondy  and  not  referred  to 
therein.  (2.)  TTuxt  the  above  obligation  was  not  properly  cau" 
iumary^  so  as  to  warrant  the  defence,  that  the  obligants  in  the 
original  bond  should  be  first  discussed* 

The  defender,  as  law-agent  for  the  Brighton  Street  Relief  Con-  NamUve. 
gregation,  negociated  a  loan  of  L.2000  with  William  Mofifat  and 
Mrs  Mofiat  or  Tait,  and  a  bond  and  disposition  in  security  was 
granted  by  the  congregation  in  their  favour,  on  20th  October  1826, 
orer  the  chapel  and  adjoining  premises. .  The  defender,  of  the 
aame  date,  granted  the  following  letter  to  Mr  William  Moffat, 
without  which,  it  appeared,  the  lenders  would  not  go  on  with  the 
tnmsaction : 

<  SiB,  Edinburgh,  20th  October  1826. 

*The  trustees  and  managers  of  the  Brighton  Street  Relief 

*  Chapel  have  granted  bond  and  disposition  in  security  for  L.2000 

*  sterling,  to  you  in  liferent,  and  Miss  Isabella  Campbell  Maria 
<  Moffat,  and  her  heirs  and  assignees,  in  fee,  dated  this  day,  over  tl^e 

*  cfaarch  and  other  ground  feued  by  them  in  Brighton  Street.     I 

*  hereby  guarantee  to  you  and  the  said  Isabella  Campbell  Maria 

*  Mo&t,  and  her  foresaids,  payment  of  the  foresaid  sum  of  L.9OQQ 
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8  Dec.  1836.  *  Sterling^,  interest,  penalties  and  expenses  contained  in  the  said 

^^^V^^    *  bond  and  disposition  in  secarity,  whenever  the  same  shall  be  de- 

^"wiison.^^^^^  manded,  in  terms  of  the  stipulations  of  the  Jaid  bond  and  dispositioD 

— —  <  in  security,  and  that  in  addition  to  the  personal  and  heritable  seca- 

Narrative.       <  ^j^^  oontained  in  the  said  deed,.  I  being  entitled  to  en  ^ttsignation, 

<  at  my  expense,  when  required.     In  witness  whereof,  these  pre- 

<  sents,  written  on  this  and  tbe  preceding  page,  by.  David  Tod,  my 

*  clerk,  are  subscribed  by  me,  at  Edinburgh,  this^th  day  of  Oo^ 

*  tober  1826,  before  .these  witnesses,  the  said  David  Tod  and  Wil- 

*  liam  Gall,  also  clerk  to  me.  (Signed)  Robert  Wilson,  writer, 
<62.  Hanover  Street,  Edinburgh,  Dav.  Tiuf,  witness.  JVilL 
«  Gdff,  witness.' 

The  interest  of  the  loan  was  at  first  regularly  paid ;  but  the  a&irs 
of  the  oongregation  latterly  became  nnproeperous,  and  the  panoera 
raised  the  present  aedoii  against  the  defender^  pfeacftfi^f — 1.  The 
defender  is  liable  for  the  sums  contained  in  the  bond  and  obligation 
libelled.  2.  That  obligation  does  not  fall  under  tfce  septennial 
limitation,  the  defender  not  having  bound  himself  expressly  as  cau- 
tioner, and  the  obligation  being  just  a  bond  of  corroboration  or 
corroborative  security,  or  an  obligation  by  way  of  guarantee ;  and 
moreover,  the  plea  of  septennial  limitation  is  elided  by  the  demands 
of  payment ;  or  at  least  the  defender  is  barred,  by  his  acts  and  cor- 
respondence, from-maintaining  that  plea.  .  «> 

The  defender  pkaded^^Y.  The  letter  of  guarantee  libelled  ^n  is 
prescribed,  befng  dated  20th  October  1826,  which  is  more  than 
seven  years  prior  to  the  commencement  of  the  present  action,  and 
nothing  having  occurred  to  bar  the  plea  of  prescription.  2.  The 
obligation  in  question  is  merely  cantionary  in  its  nature,  and  the 
principal  obligants  have  not  been  duly  discussed.  3.  The  defender 
IS  free,  and  ought  to  be  found  and  declared  to  be  freed  from  his  ob- 
ligation, in  consequence  of  the  pursuers'  neglect  of  legal  proceed- 
ings against  the  principal  obligants,  and  other  steps  of  real  and  per- 
sonal dilrgeiice  pointed  out  to  the  pursuers,  or  on  which  this  de- 
fender was  entitled  to  rely.  4.  The  defender  is  free  from  his  ob- 
ligation, and  ought  to  be  sd  tound^  in  consequence  of  the  pursuers 
failing  to  take  those  means  of  security  and  payment  on  which  he 
was  entitled  to  rely.  5.  The  defender  is  free  from  his  obligation, 
and  ought  to  be  found  and  declared  to  be  freed  therefrom,  in  whole 
or  in  part,  in  consequence  of  the  pursuers'  unwarrantable  depreda- 
tion of  the  value  of  the  subjects  Qoutainedin  theLbondJKrithinmeA^ 
tioned,  by  their  acts  and  deeds  in  relation  thereto. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 
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*  Hie'  Lord  Ordinary  faa^ng  heard  parties'  procorators,  and  eon-  8  Dec.  1836. 

*  Akni  the  dosed  reeord  and  process,  repels  the  defences,  and    ^^y"^"^ 
*itoam  against  the  defender  in  terms  of*  the  conclosionB  of  the  ^^y^^*^^ 

<  libel,'  finds  the  defender  Habie  in  expenses,  and  allows  an  account 

*  tfcenof  to  l>e  given  in,  and  to  be  tayed  by  the  Auditor/ 

ASi^.— <  It  has  been  repeatedly  decided,  that  obligaUons^  of  the  Lord  Ordi- 
*Bttareof.ihat  sought  to  be  made  good  in  the  present  action,  do  ^^  ^ 

*  iot&U  luider  the  act  1695,  c.  5.  The  very  specialty  mainly  rested 
'oaliere,  viz.  that  the  obligation  is  of  the  same  date  as  the  origi- 
'  nl  obligation,  to  which  it  refers,  and*  which  it  is  intended  to  cor* 

<  roborate,  occurred  in  the  ease  of  Howison  v.  Howison,  7tfa  Dec. 

*  1784,  Marr.  11,080,  and  was  disregarded. 

<  2tf,  It  does  not  appear  to.  the  Lord  Ordinary  that  the  obliga^ 

*  tion  is  properly  cautionary,  and  of  such  a  kind  as  to  warrant  the 
'  defender's  demand,  that  the  obligahts  in  the  original  bond  shall 

<  be  previously  .discussed.'   As  between  these  obligants  and  the  de* 

*  feoder,  the  latter  may  substantially  be  a  cautioner ;  but  he  is  net 

*  boand  merely  as  such  by  the  missive  libelled.     By  that  document 

<  he  bmds  himself  to  guarantee  the  ^  payment  of  the  jbruaid  sum^ 

*  and  ^whenever  the  same  shall  be  demanded,'  and  >  that  in  addi* 
^  tion  to*  the  personal  and  heritable  security  contained  in  the  said 
"  deed.'-    ThiK  is  not  a  cautionary  but  a  collateral  and  corrobora- 

*  iive  obligatioiii  contracted  directly  to  the  pursuers'  author,  which 

*  places  the  defender  in  the  situation  of  a  co*obligant  wkh  those 

*  boond  in  the  original  bond.    In  support  of  this,  as  the  understood* 

*  nature  of  the  defender's  liability,  it  may  be  observed,  that  in  the 

*  defender's  deed  of  the  20th  December  1831,  agreeing  to  the  re- 

*  itriction  of  the  heritable  security,  he  expressly  describes  the  mi»- 
'  rive  libelled  as  importing  not  a  cautionary  but  a  *  collateral  obli- 
**gation.'      •      

*  8d,  It  does  not  appear  to  the'  Lord  Ordinary  that  the  circun^- 

*  ituiees  which  took  place  respecting  the  attempted  sale  of  the  he- 

*  ritable  property  afford  the  defender  the  Slightest  ground  for  get* 
'  tiog  rid  of  bis  liability.' 

The  defender  reclaimed. 

Butherfitrdj  for  Ihe  reclaimer,  pleaded — It  is  quite  evident  that  Defender's 
tbe  defender,  although  bound  in  the  obligation  as  guarantee,  is  in  ^^^* 
fcet  a  cautioner,  as  there  can  be  no  doubt  that  the  word  guaran- 
tee JS-tfaere.  used  ia the  exact  meaning  of  cautioner;  and  here  lies 
tbe  dntinction  between'  the  present  case  and  that  of  Howison,  quoted        .    . 
by  the  Lord  Ordinary.     The  specialty  on  which  that  case  was  de* 
aded  consisted  in. there  being  no  express  obligation  as. cautioner. 
Now,  the  act  l69S^  Ci  5,- requires- this  to  be  expressly  stated,  and 
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8  0ec.  1836.  does  not  leave  it  to  be  gathered  from  the  nature  of  the  transaction. 
^"^"^V^    The  obligation  in  that  case  was  merely  a  collateral  obligation  for 

v.^Wiisom*^^^^^'^^^^  security;  and  therefore^  though  it  was  of  the  same  date  with 
the  principal,  the  Court  rightly  held  that  it  did  not  come  under 
the  act  1695,  c.  5.   But,  in  this  case,  the  obligant  is  on  the  fieice  of 
the  missive  stated  to  be  a  guarantee,  which  is  equivalent  to  cau- 
tioner.   No  doubt  the  obligation  is  not  undertaken  in  the  same 
writing  as  that  which  it  was  intended  to  corroborate ;  but  that  is  not 
required  by  the  statute,  which  enacts,  that  *  No  man  binding  and 
<  engaging  for  hereafter  for  and  with  another,   conjunctly  and 
.*  severally,  in  any  bond  or  contracts  for  sums  of  money,  shall  be 
*  bound  for  the  said  sums  for  longer  than  seven  years  after  the  date 
•*  of  the  bond/    Though  it  must  be  admitted^  from  the  latter  part 
of  this  sentence,  which  makes  the  seven  years  run  from  the  date  of 
the  principal  bond,  that  an  obligation  corroborative  thereof,  exe- 
cuted the  day  following  the  date  of  the  bond,  would  not  come  under 
the  statute ;  yet  there  has  been  no  decbion,  that,  if  executed  on  the 
same  day,  it  would  not  come  under  its  protection,  because  it  was 
not  in  the  same  writing.     The  words  of  the  statute  also  include 
contracts  for  sums  of  money,  as  well  as  bonds ;  •  and  it  is  hard  to 
say,  where  a  party  becomes  bound  for  and  with  another  in  a  con- 
tract for  money,  the  stipulations  of  which  are  carried  into  effect  oo 
one  and  the  same  day,  that  he  should  be  excluded  from  the  benefit 
of  the  statute,  because  not  bound  in  the  same  deed,  when  it  can- 
not be  denied  that  these  two  deeds  are  parts  of  one  and  the  same 
contract.     In  the  present  case,  there  cannot  be  a  doubt  that  it 
formed  part  of  the  original  agreement  that  a  corroborative  security 
should  be  obtained,  and  that  it  was  upon  the  faith  of  this  that  the 
loan  was  consented  to.     Now,  this  security,  given  on  account  of 
the  previous  communing,  is  executed  of  even  date  with  the  bond, 
and  with  the  advance  of  the  money,  .  It  is  thus  part  and  parcel  of 
the  original  contract ;  and  it  must  therefore  be  held  to  come  under 
the  terms  of  the  statute.     In  all  the  cases  referred  to,  with  the  ex- 
ception of  that  of  Howison,  which  does  not  apply  to  the  present  ques- 
tion, the  obligation  was  not  a  part  of  the  original  transaction.   The 
second  point  stated  in  the  note  is  not  now  disputed  by  the  defender. 


Pursuera* 
Fleas. 


Dean  ofFacully^  for  pursuers,  pleaded — In  the  obligation  under- 
taken by  the  defender,  he  is  not  bound  expreaily  as  cautioner,  as 
required  by  the  act  1695 ;  and  it  is  established,  that  a  p^ty  cannot 
plead  that  he  comes  by  implication  under  that  statute.  In  the  case 
Blair  v.  Dempster,  20th  Jan.  1747,  Mor.  11,025,  it  was  decided 
that  the  act  1695  must  be  strictly  interpreted ;  and  there  are  various 
decisions  that  a  party  must  be  bound  for  and  with  another  ia  the 
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^ame  bond,  io  order  to  come  under  it..    See  case  of  Sc6tt,  1715,  8  Dec,  1836. 
MffT.  11,012;  Gordon,  1748»  Mor.  11,025;  Hogg,  1765,  Mor.    ^^^V^ 
11,029.  In  the  case  of  Howison,  in  which  there  was  this  specialty,  '^%\ZT^^ 

that  the  corroboratiTe  obligation  was  of  the  same  date  as  the  prin-       

djal,  the  point  was  not  in  reference  to  whether  the  obligant  was  j^^^"®>^' 
bound  as  cautioner,  for  that  was  evident  on  the  face  of  the  obliga* 
tioo;  but  the  point  decided  was,  that  the  obligant,  even  though 
boDiid  bjr  a  missive  of  the  same  date  as  the  principal  bond,  did  not 
oome  under  the  protection  of  the  statute,  because  the  act  required 
that  be  should  be  bound  in  the  same  writing. 

Lord  Balgray. — I  have  no  difficulty  in  this  case.    We  cannot  go  opioion  of 
back  on  the  interpretation  which  has  been  given  to  the  statute  1695.  Court. 
Now  bere  1  think  it  is  quite  clear,,  on  looking  to  the  terms  of  the 
letter,  that  it  was  a  separate  obligation  from  the  original  bond,  to 
vhich  it  was  a  corroborated  security.     I  have  therefore  no  hesita* 
lion  in  adhering. 

Lord  Gillies. — I  have  found  considerable  difficulty  in  this  case, 
I  am  now,  however,  satisfied  by  the  case  which  has  been  quoted 
by  the  Dean  of  Faculty.  But  I  still  think  it  an  extremely  narrow 
point;  for  if,  on  the  one  hand,  the  letter  had  been  referred  to  in  the 
bond,  it  would  then,  I  think,  have  been  brought  under  the  statute  j 
and,  on  the  other  hand,  it  is  admitted,  that  if  the  letter  had  been 
dated  a  day  afterwards  it  would  have  taken  it  ont  of  the  statute ; 
ao  the  case  is  excessively  narrow.  But,  looking  to  the  case  of 
Howison,  I  think  it  is  a  case  decidedly  in  point,  and  I  therefore 
concor  with  Lord  Balgray  in  adhering  to  the  interlocutor  reclaimed 
against  I  am  the  more  inclined  to  be  of  this  opinion,  when  I  find 
the  terms  of  xhe  letter  itself  -shewing  that  it  was  subsequent  to  the 
bood;  for  the  letter  commenced  with  a  statement  of  the  trustees 
'  having  granted  bond  and  disposition,  dated  this  day.'  It  is  no  , 
doubt  true  that  the  letter  is  dated  on  the  same  day,  but  much,  we 
know,  may  be  done  in  the  course  of  a  single  day.  However,  al- 
though the  case  is  a  narrow  one,  I  am.  inclined  to  adhere  to  the 
Lord  Ordinary's  interlocutor. 

Lord  Mackenzie, — I  am  inclined  to  be  of  opinion  that  the  case 
i>  even  narrower  than  is  supposed  by  Lord  Gillies,  because  I  find 
it  stated  by  the  pursuer  himself  that  this  letter  was  part  of  the  same 
tnmsacdon  as  the  bond.  In  the  4th  article  of  his  condescendence 
these  words  occur:  *  The  foresaid  corroborative  obligation,  granted 
'  by  the  defenders  in  terms  of  the  arrangement  betwixt  the  parties, 
*  is  dated  the  same  day  with  the  bond,  to  which  it  makes  reference 
'  as  having  been  previously  executed.'  Here,  then,  we  find  that 
the  stipulation  for  this  guarantee  formed  part  of  the  original  trans* 
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1836.  action.  The  agreement  thus  made  was  exeooted  by  two  deedi, 
which  were  signed  on  the  same  day.  Now,  I  am  not  clear  ihat  w% 
are  entitled  to  hold  that  the  one  was  executed  before  the  other,  for 
there  is  nothing  to  prove  any  substantial  difference  of  time.  Here 
then  we  have  one  contract  put  into  two  deeds ;.  the  first  containing 
the  agreement  about  the  money ;.  the  second  containing  the  stipu- 
lated obligation  corroborative  of  the  first,  which  it  narrates.  The 
question  then  comes  to  be,  whether  the  circumstance,  that  the  latter 
obligation,  although  part  of  the  same  contract,  was  not  in  the  same 
bond  as  the  former,  nor  referred  to  in  that  bond,  takes  it  out  of  the 
operation  of  the  statute  ?  Now,  on  this  question,  I  am  of  opinion 
that  Howison  was  a  case  completely  in  point.  It  cannot  be  doubted 
that  there,  as  here,  the  second  obligadon  formed  part  of  the  original 
contract,  and  was  substantially  a  cautionary  obligation,  though  not 
expressly  stated  as  such.  Therefore,  though  this  case  is  extremely 
narrow,  I  am  of  opinion  that  we  must  stand  by  the  case  of  Howi- 
son, and  adhere  to  the  Lord  Ordinary's  interlocutor.  It  certainly 
appears  to  be  in  the  power  of  parties  to  prevent  the  operation  of  the 
statute,  by  thus  separating  the  obligation.  I  must,  however,  state, 
that  if  this  case  had  come  before  me  as  Lord  Ordinary,  and  I  had 
been  obliged  to  decide  it  on  my  own  responsibility,.  I  should  perr 
haps  have  not  pronounced  the  same  interlocutor  as  that  to -which  I 
now  adhere. 

Lard  Presidential  am  inclined  to  adhere  to  the!  interlocutpr.  If 
the  parties  choose  to- separate  the  obligation  in  the  way  Lord  Mao* 
kenzie  has  stated,  and  to  put  part  in  one  deed  and  part  in  another, 
in  the  manner  adopted  in  this  case,  we  cannot  help  it.  I  think  that 
the  second' obligation  was  plainly  granted  after  die  principal  bond; 
and  if  it  was  the  meaning  of  the  parties  to  exclude  the  operation  <^ 
the  statute,  we  cannot  prevent  them. 

The  Court  pronounced  a  judgment,  adhering  to  the  Lord  Ordi- 
nary's interlocutor,  except  as  to  expenses ;  and  in  req>ect  that  this 
point  had  only  been  decided  once,  and  the  cautioner  was  in  a  hard 
situation,  finding  no  expenses  due. 


Act.  Dion  of  Fat.  (ffope^)  O,  Q.  BO.        Alt  Suthe^wd,  StarIL        Jom,  AMder- 
son,  W.  S.  and  a  j-  D.  SUuMorty  S.S.C.  Agents.        &  Clerk. 
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ik,  XXXIX.  8th  December  1 836. 

WALTER  DAVIDSON 
tigauut 

MAGISTRATES  OF  BURNTISLAND. 

PiocBsa.— (Suspension.) — Bill  of  su^fennon,  containing  no  eonr 
dmonfor  sutpensimi  of  the  charffi,— found  defeetiWf  as  in  Mactaren 
T.  Sgmersj  I9ih  Nov.  1836. 

Lou  Coc&BUBN  reported  a  qaestion  for  opinion  similar  to  that  Narratite. 
wUek  ooeiirred  in  Maclaren  v»  Symers,  19th  Nov.  1836^  (see  that 
CM^  p»  47,)  ari^ng  upon  a  bill  of  suspension  which  had  been  pass- 
ed JHity  which  was  afterwards  observed,  turned  out  to  be  defeo- 
tire  in  not  concluding  for  suspension  of  the  charge. 

G.  Bett^  for  suspender/  craved  leave  to  amend  the  bill,  just  as  a 
muioiis  of  old  might  have  been  amended.  The  object  (d  the  bill 
of  nspension  is  to  get  the  letters  of  suspension,  whereup<»i,  in  the 
expede  letters,  the  suspender  can  state  his  reason  for  having  the 
diiiij^e  suspended.  The  ^Therefore,'  &c  clause  is  not  necessarj. 
Certiinly  in  the  older  Styles,  in  Dallas  for  instance^  no  such  danse 
ii  given  as  part  of  the.  form  of  the  UlL 

Lord  JuUce-Clerk.'^Yim  had  better  withdraw  your  bilL   There  Opinion  of 
18  a  farmidable  difficulty  in  am^endii^  a  bUl  that  the  Lord  Ordi-  ^*'''* 
airy  has  written  upon. 

Lord  G&9i/es.«^Yoo  might,  just  as  well  ask  to  amend  asom  or 
date  ecroneoody  given,  or  omitted  in  the  bill. 

Lord  MeadauAanL — Parties  might  as  well  crave  to  alter  the  de- 
toiption  of  the  chaige  given. 

Lord  Medwyn  concurred. 

The  Onari  instructed  the  Lord  Ordinary  not  to  allow  the  amende  Judgment. 
•eat  proposed,  and  to  refuse  the  bill. 

hard  Otdiamry^  Cocklmi.      ,  Aeu  G.  BdL        A\U  Pottom. 

R. 
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8th  December  1836. 


Karrative. 


JOHN  BAIN  AND  Others,  Bakers'  Society  of  Paisley, 

affainst 

WALTER  M*FARLANE,  Collector  of  Poor's  Rates. 

Poor.  —  Friendly  Society.  —  Circumstances  in  which  founds  1. 
That  the  Bakeri  Society  of  Paisley  was  not  a  regular  friendly 
society^  nor  a  purely  charitable  institution  for  the  relief  of  their  iarfi- 
gent  and  decayed  members^  and  therefore  liable  in  payment  of  pool's 
rates,  2.  That  in  regulating  the  assessment^  the  society  are  only 
liable  to  contribution  in  so  far  as  there  are  rents  or  profits  accruing 
from  their  property  or  trade^  over  and  above  the  usual  allowances 
granted  to  poor  and  aged  members^  and  divisible  among  the  members^ 
or  applicable  to  the  purposes  of  the  society  generally. 

The  Bakers'  Society  of  Paisley  was  instituted  in  the  year  1777, 
by  a  charter  from  the  Magistrates,  confirming  a  mutual  agreement 
among  the  members  of  the  trade.     The  charter  bears :  *  That  is  to 
say,  the  said  persons  subscribing,  bakers,  burgesses,  and  inhabi- 
tants within  the  said  burgh,  considering  that  in  all  incorporations 
there  are  indigent  and  necessitous  persons,  that  are  without  means 
wherewith  to  supply  their  outward  necessity ;  and  considering  that 
the  most  proper  and  effectual  means  for  supplying  such  indigent 
persons,  and  preventing  the  increase  of  their  number,  is  by  persons 
of  one  craft  entering  into  one  society  and  collecting  a  common 
purse,  whereby  poor  and  indigent  children  of  any  person  hereto 
subscribing  may  be  brought  up  to  service  or  trade,  as  their  sex,  age 
or  inclination  shall  lead  them,  and  as  shall  be  most  proper  and  ad- 
vantageous for  them,  by  the  representatives  of  said  craft,  and  the 
aged,  poor,  and  indigent  persons  may  b^  supplied  as  their  need  shall 
require,  have  therefore,  and  for' preventing  several  abuses  in  the 
said  trade,  conform  to  the  several  laudable  acts  made  or  to  be  made 
by  the  said  Magistrates  and  Council  in  their  favour^,  entered  and 
bound   themselves,   and  hereby  enter  and  bind  themselves,  in 
one  society.'     The  members  are  bound  to  make  certain  quar- 
terly payments  *  for  the  common  use  and  relief  of  the  poor  of  the 
said  trade,  and  other  necessary  uses  thereto  belonging ;'  and  cer- 
tain entry-moneys  and  fines  are  provided  to  be  paid  to  the  collector, 
for  the  uses  foresaid/ 
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In  1806,  the  society  resolved  to  erect  a  mill  for  grinding  wheat  S  Dec,  1836. 
fat  themselves  and  the  public.    They  acquired  a  piece  of  ground  and    ^*^*V*^ 
bmlt  a  miU»  to  defray  the  ej^pense  of  which  they  borrowed  a  consi-  others  v. 
dersUe  sum.     Most  of  the  members  came  under  an  express  obliga  •  M^Fariane. 
lioo  *  to  grind  at  the  proposed  mill  the  whole  of  the  wheat  they  had  to  NarratiTe. 
'grind,  as  soon  as  the  mill  should  be  erected,  and  to  pay  a  rate  per 
<  boll  fdNT  manniacturing  the  same  into  flour,  such  rate  being  to' cover 

*  die  expense  of  upholding  the  mill,  and  all  charges  thereanent, 

*  and  also  the  interest  of  money  advanced  by  the  society,  and  of 
'any  debt  that  might  be  contracted  in  the  society's  name;  and 
'  whaterer  profit  might  appear  at  the  yearly  balance,  after  support- 

*  ing  the  poor  members,'  was^  by  the  minute  of  obligation,  appoint- 
ed to  be  applied  '  to  the  use  of  the  society.' 

A  committee  of  the  society  took  the  management  of  the  mill, 
and  millers  and  other  servants  and  carters  were  employed  by  them, 
some  of  whom  resided  within  the  premises. 

In  1825,  an  improved  body  of  regulations,  adopted  by  the  so- 
ciety, was  confirmed  by  the  Justices  of  Renfrewshire,  in  1826. 
Af^r  the  erection  of  the  mill,  a  share  of  the  poor's  rates  of  Paisley 
was  allocated  upon  the  society,  and  a  rate  was  paid  by  them  from 
IdlO  to  1822.  From  1822  to  1831  no  rate  was  levied  on  them, 
owing,  as  was  alleged  by  the  defenders,  to  the  influence  of  the  then 
treasorer  of  the  society,  who  was  appointed  one  of  tlie  stentmasters 
in  1822,  and  latterly  became  one  of  thfe  bailies,  and  ultimately 
provost  of  the  burgh.  But. the  society  were  assessed  for  the  year 
from  Whiteunday  1831  to  Whitsunday  1832,  to  the  amount  of  L.6, 
which  was  paid  under  a  decree  obtained  against  them  by  the  de- 
ieoder,  M'Farlane,  before  the  Sheriff's  Small  Debt  Court 

The  assessment  having  been  repeated  in  the  following  year,  the 
^ty  raised  an  action  of  declarator,  reduction  and  repetition, 
the  collector  of  poor's  rates,  the  stentmasters,  and  the  Ma- 
and  Town- Council  of  Paisley,  concluding,  inter  alia,  that 
diey,  '  being  a  friendly  society,  in  terms  of  the  Acts  of  Parliament 

*  ckereanent,  and  the  whole  free  funds  of  the  said  society  being 

*  applied  towards  the  support  of  the  decayed  brethren,  indigent,  and 

*  siek  members  of  the  said  society,  their  widows  and  children,' 
on^ht  not  to  be  subjected  to  poor's  rates. 

The  defenders  denied  that  the  society  was  instituted  so  as  to  be 
cntiUed  to  the  privileges  of  friendly  societies,  or  even  that  it  was  of  a 
purely  charitable  nature ;  and  maintained  that,  on  the  contrary,  the 
mill  was  carried  on  by  them  as  a  source  of  profit  to  the  whole  mem-^ 


Tlie  Lord  Ordinary  ordered  cases,  which  were  reported  to  the 
Comu 
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6  Dec.  I83e.      The  pnnucrs  pleaded — L  The  assewment  for  poot^s  lates  in 
royal  bui^hs  being  imposed  oa  the  inhabitants  according  to  their 
means  and  substance,  it  is  illegal,  under  such  an  assessment,  to  rste 
societies  as  distinct  persons,  especially  where  the  individual  mem* 
bers  are  separately  rated  on  their  respectiTC  means  and  substance; 
This  is  independently  of  the  objects  of  such  societies,  and  is  ap* 
plicable  to  all  associations*     It  may  be  unobjectionable  in  landward 
parishes^  where  heritors  are  liable  as  such  in  poor's  rates,  to  assess 
a  society  in  that  character ;  but  this  cannot  ^PP^J  to  burghs,  where 
the  assessment  is  personal,  and  upon  the  inhabitants.     The  SMm- 
bers  of  societies  being  rated  individually,  according  to  their  whole 
means  and  substance,  would  be  exposed  to  a  double  assessment,  if 
the  societies  to  which  they  belonged  were  to  be  assessed  in  re^ 
apect  of  the  profits  of  each,  which  have  been  already  taken  into  cal* 
aulation  in  the  individual  rating.     2.  But  at  all  events^  it  is  incom* 
petent  to  rate  under  isuch  assessment  friendly  societies  or  othecsi 
whose  funds  are  devoted  to  the  support  of  their  poor  members. 
The  assessment  is  not  territorial,  or  on  property;  but  every  man 
is  bound  to  support  the  poor  acccnrding  to  bis  means.     Hence  it  is 
not  enough  to  point  out  the  existence  of  pertain  property,  in  order 
to  warrant  an  assessment :  that  property  must  constitute  wealth  in 
the  parties  holding  it,  applicable  to  their  own  purposes.     The  par* 
suers^  society. have  no  such  beneficial  interest  in  their  pr<q>erty« 
They  are  substantially  the  mere  trustees  for  behoof  of  their  poor 
members,  who  are  the  real  proprietors,  and  hold  their  funds  for  the 
same  or  similar  objects  to  which  the  poor'^  rates  are  by  law  appli- 
cable.   It  can  never  be  maintained  that  the  poor  are  themselves 
liable  in  these  rates ;  and  if  this  burden  could  not  be  imposed  on 
the  poor  directly,  neither  can  it  on  a  society,  whose  whole  free 
funds  are  applied  to  the  support  of  the  poor.    8.  Although  it  is 
not  necessary  £br  the  pursuers,  to  entitle  them  to  exemption  from 
pOGt^B  rates,  that  they  should  be  able  to  bring  themselves  within 
the  provisions  of  the  friendly  society  acts,  they  havrs  done  so,  in  as 
much  as  these  acts  are  not  inapplicable,  merely  because  the  funds 
of  the  society  are  derived  from  the  profits  of  a  mill,  as  well  as  from 
the  contributions  of  the  members ;  and  the  period  for  oofflJorming 
to  the  10th  Geo.  IV.  c.  56,  is  extended  indefinitely  by  the  4th  and 
6th  Will.  IV.  c.  40.     (1.)  1579,  c.  74;  Buchannan  v.  Parker,  5. 
S.  and  D.  390.     (2.)  Officers  of  Ordnance  v.  H.  and  K.  S.  of 
North  Leith,  14th  June  1825,  4.  iS.  and  D.  390 ;  Heritors  and  Kiik- 
Session  of  Leith  v.  Magistmtes  of  Edinburgh,  12th  Kof.  1883^ 
Dunlop's  Parochial  Law,  2d  edit  p.  290 ;  Rex  v.  Occupiers  of  St 
Luke's  Hospital,  2.  Bwrr.  1058;  Rex  v.  Watts,  Cddm^tU^  Sfia 
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The  defender^  pleaded — I.  Neither  according  to  the  spirit  nor  8  Dec.  1636. 
tiieteniis  of  tbe  statutes  relative  to  the  poor,  do  the  pursuers  enjoy    ^**^^y"*^ 
uy  aemptioD  from  the  assessment.     These  statutes  embrace  every  ouiera"tf 
ipedes  of  property,  and  every  description  of  persons,  and  this  has  M'Fariane. 
keo  the  construction  put  upon  them  by  decisions.     Whatever  be  D^f^^rs* 
Ik  nature  of  the  property,  and  in  whatever  manner  it  is  held,  Pleas, 
whether  by  one  individual  or  by  a  plurality  jointly,  the  liability 
attaehes.     Neither  is  it  of  any  importance  whether  the  holders  of 
nch  property  apply  the  profits  thereof  to  their  own  uses,  or  bestow 
then  totally  or  partially  on  others.     Neither  can  they,  by  any  pri- 
y^Sat  arrangement,  for  the  purpose  of  providing  for  their  own  poor 
ftioids  or  associates,  interrupt  the  operation  of  the  general  system 
of  poor  laws.     2.  The  pursuers  are  not  a  friendly  society  in  terms 
of  the  statutes ;  their  funds  are  not  raised  by  voluntary  subscriptions, 
bnt  by  specific  sums  of  entry-money,  and  the  profits  derived  from 
dnir  trade  as  manufacturers  of  flour.     Besides,  they  have  not  com- 
plied with  10.  Geo.  IV.  c.  56,  $  40,  as  ta  the  period  of  enrollment 
3.  The  funds  of  the  pursuers'  society  are  not  appropriated  exclu- 
sively to  their  own  poor,  but  made  a  source  of  profit  to  the  whole 
nembeis;  but  even  if  they  were,  this  would  not  afibrd  a  relevant 
groand  of  exemption  from  poor's  rates.    Siair^  ii.  1.  6 ;  Blockstom^ 
h.  i  e.  1 ;  Monypemiy  on  Poor  Laws^  p.  138;  1579,  c.  74 ;  1672, 
c:  18;  Prodamation^  29th  Aug.  1693;  Parish  of  Inveresk  v.  Ma- 
gistrates of  Musselburgh,  28th  May  1794,  Did.  10,185;  Lawrie 
a.  Dreghorn,  2d  Dec.  1797,  Diet  10,587;  Dmlop's  Parochial  Law^ 
2d  edit  pp.  386,  390 ;  Petersdtnffi  voce  Poor^  pp.  460,  464,  476, 
note  ;  Huidiison,  iL  37 ;  Gammel  and  Cochrane  v.  Manson,  Dim* 
lop,  p.  39& 

The  Qnart,  (16th  Feb.  1836,)  upon  advising  the  cases,  appointed 
tike  parties  to  ^  state,  in  minutes,  what  they  aver  as  to  the  practice 

*  within  burghs  of  assessing  Mercantile  societies,  as  also  societies  of 

*  the  kind  here  in  question,  for  the  support  of  the  poor.* 

The  parties  were  at  variance  in  their  statements  in  the  minutes. 

Od  resuming  consideration  of  the  cause. 

Lord  Justice-Clerk. — The  question  before  us  is  just,  whether  this  Opinion  of 
amst  be  considered  as  a  purely  charitable  society,  or  a  friendly  ^"''* 
society  of  a  mixed  character,  partly  existing  for  purposes  of  profit, 
and  partly  charitable.  I  remain  of  the  opinion  I  formerly  express- 
ed, that  it  cannot  be  held  to  be  an  entirely  charitable  society.  It 
»  dear  that  the  mills  have  been  worked,  flour  made,  and  a  profit 
thence  deriveif  so  as  to  enable  the  society  to  discharge  its  debt« 
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Q  De€.  1836.  If  the  Society  prosper  in  its  operations  and  management,  it  may, 

besides  paying  off  its  debt,  and  paying  cliarities,  divide  the  ipsa 

corpora  of  its  funds  among  its  members.     I  cannot,  tlierefore,  hold 

it  to  be  a  society  exempt  from  taication.   Reference  has  been  made 

to  societies  said  to  exist  in  other  places.     I  should  have  difficulty 

in  saying  that  usage,  even  if  it  existed,  can  go  in  the  face  of  the 

statute,  which  subjects  parties  in  taxation  according  to  their  means 

and  substance.     There  cannot  be  a  question  raised,  that  a  company 

is  to  be  held  as  an  individual,  and  that  the  individual  members  are 

not  to  be  assessed.     In  Parker's  case,  if  the  principle  laid  down 

had  been  merely  to  lay  on  an  assessment  on  the  company,  and  to 

hold  Parker  not  liable,  in  respect  that  he  had  a  dwelling-place  in  a 

different  district,  there  might  have  been  room  for  the  question ;  bat 

it  was  held,  that  individual  members  must  be  assessed  according  to 

their  means  and  substance.     If  the  custom  had  been  merely  to  lay 

the  assessment  on  companies,  the  question  in  Parker's  case  would 

not  have  arisen. 

hord  Meadowbank, —  I  remain  of  the  same  opinion  as  formerly 
given,  and  concur. 

Lord  Glenlee, — The  inquiry,  whether  this  society  existed  for 
profit,  goes  far  to  determine  the  cause.  Now,  it  is'pretty  plain  there 
has  been  a  profit  derived,  which  has  been  applied  towards  exdnc* 
tion  of  the  debt';  and  if  the  operations  go  on  successfully,  the  mills 
will  no  doubt  soon  belong  to  the  society,  free  of  all  debt.  We  are 
not  called  on  to  determine  at  present  at  what  rate  the  society  shall 
be  assessed ;  the  only  question  being,  whether  they  are  liable  to  be 
assessed  at  all.  They  ought  probably  to  be  assessed  according  to 
the  real  profit  derived. 

Lord  Medwyn. — If  this  had  been  a  proper  mercantile  society, 
carrying  oh  business  and  realising  a  profit,  I  could  have  understood 
the  force  of  what  has  been  stated  as  to  the  liability  of  this  society 
to  be  taxed  for  support  of  the  poor.   But  if  we  attend  to  the  origin 
of  the  bakers'  society,  and  whether  we  hold  it  to  be  properly  a 
friendly  society  or  not,  it  will  be  found  still  to  retain  the  character 
of  such  societies  as  are  intended  for  the  support  of  the  poor.    It 
was  originally  a  corporation,  supporting  their  poor  by  contributioos 
in  money  from  the  members,  like  the  other  corporations^  none  ol 
which  are  stented  for  the  poor.     When,  instead  of  payments  ia 
money,  they  raised  a  fuAd  for  the  support  of  their  poor  by  erecting 
a  mill,  and  applying  the  whole  profits  to  this  purpose,  I  cannot  se« 
that  the  mode  in  which  the  fund  is  raised  should  make  any  difiei 
fence,  since  the  application  is  the  same — for  the  support  of  theid 
}A)or.     As  yet  there  has  been  no  surplus :  on  the  contrary,  theni 
has  been  an  excess  of  expenditure  oa  the  poor  beyond  the  profit  ol 
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the  milL   If  the  individual  membera  get  their  grain  ground  on  more  8  Dec  la 
KMonabie  tenna,  the  benefit  of  this  is  not  lost  to  the  general  |)oor 


fbuds,  for  the  indiridnal  members  are  separately  taxed  according  to  otbwwv. 
their  means  and  substance,  and  it  wilT  be  included  in  the  estimate  M'Fariani 
00  which  they  are  assessed;  and  the  question  is,  whether,  over  and  opinion  oi 
above  this,  the  corporation  ought  to  be  subjected  to  assessment  for  Court, 
funds  so  applied?  It  appears  to  me  that  any  profit  derived  has 
been  applied  in  payment  of  debt  affecting  a  subject  which  is  applied 
to  charitable  purposes.    To  view  this  as  a  mercantile  society  would 
be  to  place  it  on  a  different  footing  from' friendly  sociedes  and  other 
diaritable  sodeties,  which  are  not  stented,  for  the  obvious  reason, 
that  by  support  of  theif  own  poor  they  relieve  the  general  funds  df 
the  neoeasity  of  supporting  them. 
The  Lords  *  find,  that  it  has  not  been  sufficiently  established  that  JudgmMiii 
the  Bakers'  Society  of  Paisley  can  be  viewed  either  as  a  regulat 
friendly  society,  or  a  purely  charitable'  institution,  the  funds  of 
which  are  in  no  respect  liable  to  contribution  for  the  maintenance 
of  the  poor :  Find,  that  in  so  fiur  as  there  are  rents  or  profits  accm* 
ing  from  the  mill,  or  other  property  or  trade  belonging  to  the  sai<i 
society*  over  and  above  the  nsnal  allowances  granted  to  poor  and 
aged  members,  and  divisible  among  the  members,  or  applicable  to 
the  purposes  of  the  society  generally,  such  rents  and  profits  are 
liable  to  be  taken  into  computation,  and  assessed  for  the  mainte^ 
nance  of  the  poor  of  Paisley,  In  terms  of  law ;  Find  no  expenses 
dae;  and  wiUi  these  findings,  remit  to  the  Lord  Ordinary  to  pro* 
oeed  accordingly.' 

Laid  Ordinarf,  CoMum,  Act.  Deim  ofFac  (Hope,)  D.  ilf'JVUa;  Dmkf^. 

Ale.  BmAerfitrd^  Show.    Madttmt  Gifien,  W.  &  and  AhNmdmr  ifc^  S.  S.  C 
Agents,  T.  Clerk.  ... 


SECOND  DIVISION. 
No.  XLL  9th  December  1886. 

THOMSON 

against 

BUt-LOCK. 

Psoor. — Process. — (Exfemsbs.) — Husband  and  Vfin,r^A 
ktuboHd  med  hu  wifijfor  divorce^  got  on  the  Poor's  SoB,  <md  granted 
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Thomson  v« 
Bullock* 


KarradT& 


Opinion  of 
Court. 


a  disposition  omnium  bonorum  in  favour  of  the  wife^  toko  declined 
to  go  on  with  her  proof  until  the  travelling  expenses  of  her  witnesses 
from  Glasgow  were  paid: — Memit  made  to  the  Sheriffs  CommiS' 
sumersfor  taking  proofs  in  consistorial  causes,  to  take  the  proof  at 
Glasgow. 

Lord  Moncreiff  reported  a  question  for  opinion  of  the  Conrt  in 
this  case.  A  husband  deserted  his  wife,  was  absent  for  years,  and 
believed  to  be  dead, — his  wife  saying  that  he  spread  reports  that  he 
•was  dead.  The  wife  married  a  second  husband,  by  whom  she  bore 
a  child,  and  the  second  husband  died.  The  first  husband  returned 
imd  brought  a  divorce  for  adultery,  which  the  wife  resisted,  on  the 
ground  that  she  was  in  the  bbiia  iide  belief  that  he  was  dead,  and 
that  he  had  entrapped  her  into  that  belief.  This  defence  was  con- 
sidered relevant,  and  a  proof  allowed,  which  was  concluded  on  the 
part  of  the  pursuer.  The  husband,  the  pursuer,  then  applied  to 
have  himself  and  his  wife  put  on  the  Poor's  Roll,  which  was  don^ 
as  regarded  the  husband,  but  was  declined  on  the  part  of  the  wife. 
The  wife  took  interim  decrees  against  the  husband,  from  time  to 
time^  towards  the  expenses  of  the  proof,  and  also  got  repeated  de^ 
«rees  for  aliment.  The  Lord  Ordinary  appointed  the  defender  to 
proceed  with  her  proof;  and  ordered  the  pursuer  to  bring  his  wif- 
jQesses  from  Glasgow,  at  his  own  expense,  or  furnish  her  with  the 
means  of  doing  so. .  This  interlocutor  became  final.  She  thereafter 
jextracted  a  decree  for  aliment,  and  put  the  husband  in  jail,  where 
he  granted  a  disposition  omnium  bonorum  in  her  favour.  The  wife 
now  wanted  a  farther  award  to  pay  the  expenses  of  bringing  wit- 
.nesses  from  tjlasgow  in  proof  of  the  defence,  and  refused  to  pro- 
-ceed  till  these  expenses  were  provided. 

Jf  Anderson* — The  wife  would  be  no  better  off  though  she  were 
on  the  Poor's  Roll,  as  the  travelling  expenses  of  the  witnesses  most 
be  paid. 

Pattison,  for  the  husband. — The  case  ought  not  to  be  hung  up 
by  her  refusing  to  go  on  with  the  proof,  after  she  has  got  all  that 
the  husband  had  to  give^ 

The  Court  suggested,  that  the  only  way  of  partially  j;etting  over 
the  difficulty,  would  be  to  remit  to  the  Sherifis  Commissioners,  as 
coming  in  place  of  the  Commissaries,  t<r  take  the  proof  at  Glasgow. 

Lord  Ordinary,  Moncreiff.        Act  Pattuon.       .Alt.  Jo.  Andenon.       J.  PatU$(m 
Jtm.  W.S.  and  John  LmngsUme^  W.S.  Agents. 

R. 
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SECOND  DIVISION. 

No.  XLII.  9A  Deember  1636. 

CHARLES  MACLEAN 
agaxMt 

JAMES  ROSE. 

SociETT. — A  eompamff  comtituted  under  a  deseripHveJirm^  got  a  bond 
for  a  auh^credit^  with  a  dame  of  registration^  and  signed  by  all  the 
partners  who  existed  at  the  time^  by  which  tliey  bound  themselves^  the 
company^  and  all  future  partners^  for  the  drafts  to  be  made  by  their 
manager : — Founds  that,  under  letters  ofhoming^  directing  the  mes^^ 
senger  to  charge  the  individuals  named  in  the  bond,  and  any  other 
partners  of  (he  company,  and  the  company  itself  jointly  and  severally, 
to  pay  a  balance  arising  on  Hie  cash^credit,  it  was  competent  to 
duarge  a  party  individualiy,  not  fiamed  in  the  letters  of  homing,  ' 
who  had  become  a  partner  subsequent  to  the  date  of  the  bond,  and 
who  had  not  therefore  consented  to  that  form  of  charge. 

h  1824»  ten  individuals  formed  themselves,  by  contract,  into  a  Namtiye. 
eompaoy,  under  the  denomination  of  the  <  Portsoy  Distillery  Com- 
<  pany ;'  bat  tlwt  descriptive  appellation  was  not  used  as  a  firm,  nor 
adhibited  to  any  of  the  obligations  nndertaken  for  the  company. 
The  stock  consisted  of  ten  shares  of  L.100  each.  By  the  contract, 
•hares  were  only  to  be  transferable  in  a  certain  mode,  and  all  bonds, 
bills,  and  other  obligations  of  the  company  were  to  be  taken  in  the 
name  of  Morrison,  one  of  the  partners,  who  was  appointed  manager. 
Obligations  entered  into  by  the  manager,  for  behoof  of  the  com- 
pany, were  declared  binding  on  the  company,  *  as  effectually  as  if 
*  the  whole  partaers  had  signed  the  same ;'  and  it  was  farther  sti- 
pdated,  that  every  person  who  should  subsequently  become  a  part- 
ner, or  be  taken  into  the  concern,  should  hold  the  place  of  the 
person  to  whose  share  he  should  succeed,  and  undertake  all  the 
previons  obligations  and  debts  of  the  company,  without  relief. 

By  one  clanse  of  the  contract,  it  was  agreed  that  a  cash-credit 
skoold  be  obtained  from  a  bank  for  L.1000.  Thh  was  obtained  with 
the  Commercial  Bank,  and  a  bond,  containing  a  clause  of  registra- 
tion, granted,  whereby  the  ten  individuals  who  formed  the  company 
bound  and  obliged  themselves  nominatim,  <  conjunctly  and  seve- 
^  ndly,  as  individuals,  and  their  heirs,  executors  and  successors,  and 
^  sdd  distillery  company,  and  whole  otiier  persons  who  might  there- 
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Karrative. 


9  Dec  1836.  <  after  become  partners  thereof^  and  their  heirs,  executors  and  sac- 

*  cessors,  and  the  stock  and  funds  of  the  said  Portsoy  Distillery 
^  Company,  all  jointly  and  severally,'  to  content  and  pay  the  sum 
of  L.1000,  or  such  parts  thereof  as  should  be  valued  for  or  drawn 
out  by  orders  or  drafts  subscribed  by  the  manager  of  the  distillery 
company.  It  was  also  provided,  that  a  stated  account,  made  out 
from  the  books  of  the  banking  company,  should  be  sufficient  to  eon« 
stitute  a  balance  or  charge  against  them  and  the  distilleiry  company. 
The  company,  through  their  manager,  coiitinued  to  operate  on  this 
cash-credit  to  a  considerable  extent,  until  the  dissolution  of  the  com- 
pany- . 

In  1827  and  1828,  the  suspender  acquired  several  shares  of  the 

company  stock.  He  was  bound,  by  the  conveyances  in  his  favour, 
to  free  and  relieve  the  sellers  of  the  bond  to  the  bank,  but  he  never 
granted  any  obligation  personally  to  the  bank. 

In   1829,  several  of  the  partners,  among'  whom  was  the  sus- 
pender, having  become  insolvent,  it  was  resolved  to  wind  up  the 
concern ;  and  it  subsequently  appeared  that  a  balance  of  upwards 
of  L.570  was  due  to  the  bank  under  the  bond.     The  charger,  who 
was  at  this  time  agent  for  winding  up  the  affairs  of  the  company, 
having  paid  this  balance,  obtained  an  assignation  from  the  bank  to 
the  bond,  and  proceeded  to  do  diligence  thereon.     He  presented  a 
bill  for  letters  of  horning,  on  the  narrative  of  the  bond  and  assig- 
nation thereto.    The  bill  and  deliverance  thereon  were  in  the  usual 
form,  and  the  suspender  was  not  mentioned  in  them.     The  will  of 
the  letters  of  horning  authorised  the  messenger  to  charge  the  indi- 
viduals who  had  subscribed  the  bond,  nominatim,  *  and  any  other 

*  individual  partners  of  the  said  Portsoy  Distillery  Company,  per- 

<  sonally,  or  at  their  respective  dwelling  places,  and  the  said  Port- 

<  soy  Distillery  Company  at  their  place  of  business,  jointly  and 
<. severally,  to  make  payment,'  &c.  On  these  letters  a  charge  was 
given  to  the  suspender,  as  one  of  the  individual  partners  of  the 
Portsoy  Distillery  Company,  of  which  he  brought  a  suspension. 
The  Lord  Ordinary  ordered  cases  on  the  competency  and  regu- 
larity of  the  charge. 


Suspender*! 
Pleas. 


The  suspender  pleaded — =1.  As  the  bond  to  the  bank  is  not  signed 
by  the  suspender,  and  contains  no  warrant  for  summary  diligence 
against  him  at  the  instance  of  the  bank,  the  charge  would  have  been 
incompetent  at  the  instance  of  the  bank,  aiid  is  equally  so  at  the 
instance  of  the  charger,  the  bank's  assignee.  There  is  no.  such 
clear  and  liquid  obligation  constituted  against  the  suspender  him- 
self, as  would  make  him  liable  in  summary  diligence  under  the 
bond.    Summary  diligence  can  only  proceed  on  a  decree  against 
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tke  debtor,  or  on  tlie  registration  following  from  the  consent  to  tbat  9  Dec.  1896. 
ciieet  given  in  a  deed,  which  is  equivalent  to  a  decree.  But  ^"•'•^y^^ 
thoQgh  the  existing  partners,  at  the  date  of  the  bond,  bound  the  ^^^^^  ^' 
fbtare  partners  ako,  which  may  fix  a  liability  on  the  latter  for  the  — — 
itht,  snch  liability  can  only  be  made  good  in  an  ordinary  action ;  p^^  *' ' 
ivas  the  bond  could  not  be  executed  by  the  future  partners,  they 
aerer  consented  to  its  registration,  which  is  the  foundation  of  sum- 
airy  diligence*  The  suspender  is  in  no  way  a  party  to  the  bond, 
nor  even  constrncdvely  represented  by  any  signature  attached  to 
It.  The  only  obligation  he  has  directly  incurred,  is  to  free  and  re- 
fiere  his  anthers  of  the  debt  in  the  bond ;  but  these  parties  who 
subscribed  the  bond  still  remain  primarily  liable  to  the  bank,  and 
it  18  to  them  only  that  a  charge  can  be  given,  2.  The  charge  is 
isecMnpetent,  irregular  and  defective,  because  neither  do  the  letters 
of  horning  set  forth  any  warrant  upon  which  they  could  be  raised 
Sfrainst  the  suspender,  nor  does  the  will  of  the  latter  contain  any 
warrant  to  the  messenger  to  charge  the  suspender  thereon.  The 
■cssenger  had  no  authority  to  execute  a  charge  against  the  sus- 
pender.  He  could  only  be  included  under  the  warrant  against  the 
company,  or  *  any  other  individual  partners.'  But  besides  that,  no 
charge  has  been  given  to  the  company  at  their  place  of  business, — 
neither  of  these  expressions  will  suffice  to  validate  the  charge 
against  the  suspender.  It  is  evident  that  it  is  of  no  importance 
that  certain  individuals  named  are  to  be  charged  in  the  first  in- 
stance ;  for  if  it  were  competent  to  cliarge  the  suspender  on  such  a 
will,  where  these  persons  were  named,  it  would  be  equally  so  where 
they  were  not.  The  view  for  which  the  suspender  contends  is  in 
accordance  with  all  the  judgments  of  the  Court  in  such  matters. 
The  case  of  the  Culcreuch  Cotton  Company  fixed  the  principle, 
that  a  company  could  not  be  sued  under  a  mere  descriptive  name 
or  denomijfation,  and  that  there  was  a  clear  distinction  between 
SQch  a  name  and  a  proper  mercantile  firm,  by  which  it  granted 
obligations.  This  principle  has  been  recognised  in  all  the  subse- 
qnent  cases.  But  the  Portsoy  Distillery  Company  is  a  mere  de« 
scripdve  name,  similar. to  the  Culcreuch  Cotton  Company:  the 
principle  of  the  latter  case  must  therefore  be  applied  to  the  present 
Kor  IS  that  principle  touched  by  any  decisions  as  to  proper  mercan- 
tile  firms,  which  were  expressly  distinguished  from  descriptive 
names;  Culcreuch  Cotton  Company,  27th  Nov.  1822, 2.  S.  and  Z)« 
47;  Pollock  v.  The  Commercial  Bank,  28th  July  1826,  8.  &  and 
Wn  App.  S65f  and  note  on  this  case  in  Fisher  t?.  Syme,  6.  S, 
md  D.  218 ;  Scott  v.  Napier,  423d  Feb.  1827,  5.  S.  and  D.  414 ; 
Hnon  Lodge  of  Lanark  v.  Hamilton,  11th  June  1730,  2.  BtUf 
Cm.  829. 
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Chgrger't 
Plcus. 


9  Dec.  1836.      Pleaded  for  the  charger —  1.  The  signature  of  a  company  firm  to 
an  obligation  renders  it  binding  on  all  the  partners,  and  makes  them 
liable  to  summary  diligence,  if  otherwise  competent     But  the  sig- 
nature of  a  company  firm  could  not  infer  nearly  so  express  an  obli- 
gation as  was  granted  in  the  present  case.     The  bond  charged  on 
was  subscribed  by  all  the  existing  partners  of  the  company,  who 
constituted  and  represented  the  company,  binding  the  funds  pf  the 
company,  and  the  future  partners  as  well  as  the  subscribers.    It 
conferred  on  the  manager  the  power  of  operating  on  the  cash*cre- 
dit,  under  which  the  balance  charged  for  has  arisen.     This  was  an 
express  procuration  to  the  manager,  which  was  not  only  the  ground 
of  responsibility  against  the  subscribers,  but  against  the  suspender 
also,  who,  by  becoming  a  shareholder,  adopted,  ratified,  and  con- 
tinued the  obligations  of  the  company,  in  terms  of  the  contract  of 
copartnery.     Hence,  the  manager's  signature  must  be  considered 
his  to  all  intents  and  purposes,  and  that  in  yirtue  of  an  express 
mandate.     This  is  a  stronger  illustration  of  the  same  principle,  by 
which  it  is  held  that  the  signature  of  a  company  firm  by  one  of  the 
partners  is  binding  on  the  rest,  because  that  liability  proceeds  on 
the  ground  of  mandate,  but  only  implied.     The  suspender,  there- 
fore, made  himself  liable,  not  only  to  an  ordinary  action,  but  to 
summary  diligence  for  all  the  obligations  of  the  company,  whether 
previous  or  subsequent  to  his  becoming  a  partner,  and  particuUrly. 
for  all  drafts  or  orders  signed  by  the  manager  under  the  above- 
mentioned  procuration.     2.  It  has  been  settled  by  repeated,  deci- 
sions, that  letters  of  horning  against  a  company,  and  the.  individual 
partners  generally,  are  a  sufficient  warrant  to  the  messenger  to 
charge  any  particular  person  as  a  partner,  leaving  it  to  him,  if  he  is 
not  a  partner,  to  seek  hit  remedy  by  suspension,  which,  in  that  case, 
will  be  passed  without  caution.     In  the  case  of  the  Culcreuch  Cot* 
ton  Company,  it  was  indeed  held  that  an  action  in  the  name  of  the 
Culcreuch  Cotton  Company  was  .inept     But  that  point  is  quite 
distinct  from  that  involved  in  the  present  case,  as,  on  the  other 
hand,  there  are  various  cases  iir  which  it  has  been  decided  that  a 
citation,  or  even  a  charge  agiainst  a  company,  under  a  descriptive 
name,  and  against  certain  specified  individual  partners,  as  well  as 
against  all  the  individual  partners  of  the  company  generally,  is 
quite  effectual;  Anderson  r.  Bolton  and  Barker,  26th  Jan.  1802, 
F.  C. ;  Thomson  r.  Liddel,  2d  July  1812,  F.  C, ;  Forsyth  v.  Hare 
and  Company,  18th  Nov.  1834,  F.  C,  13.  S.  and  D.  42 ;  Sea  In- 
surance Company  v.  Gavin,  17th  Feb.  1827,  5.  S.  and  Z).  375; 
PoUock,  ut  supra ;  Cheyne  and  Maxkersy  v.  Little,  2d  Dec.  1828, 
2.  S.  and  D.  no. 
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Tlie  Lord  Ordinary  (3d  June  1836)  issued  a  note,  and  made  9  Dec.  1836. 

ifinnduin  with  the  cause  to  the  Court.  ^"""^V^^ 

<  The  qaestion  here  discussed  may  be  reduced  to  a  very  short  ^^^^  ^' 

<  pomt  By  the  cases  of  Thomson  v,  Liddell  and  Company,  July  2.       -^-^ 

'm%  «.d  Foreyth  V.  Hare  and  Company,  Nov.  18.  1834,  it  J^.^^;. 

*mj  be  considered  as  fully  settled,  that,  where  a  mercantile  com- 
Jfuxjk  constituted  by  a  proper  firm,  by  which  it  grants  obliga- 
^  tioos,  action  and  diligence  directed  either  against  the  company  by 
'  ike  firm,  and  against  the  partners  thereof  generally,  or  against 
<  tb^  company  generally,  without  mention  of  the  partners,  must  be 

*  fiostuoed.    By  the  case  of  the  Culcreuch  Cotton  Company  v. 

*  Mathie,  Nof.  27.  1822,  it  was  decided,  that  a  company  constitn* 
^  ted  merely  by  a  descriptive  firm,  never  used  for  creating  obliga- 
'  tions,  cannot  sue  simply  by  that  firm,  without  any  of  the  indivi- 
'  dual  partners ;  and  it  seems  to  be  implied  in  the  decision  of  the 

<  House  of  Lords,  in  the  case  of  Pollock  v.  The  Commercial  Bank, 

<  8Dd  other  cases,  that  neither  can  a  company  trading  under  such 

<  a  fimi  be  sued  by  that  firm,  without  some  of  the  individual  part- 

*  ners  being  called*  But  by  those  cases,  particularly  Pollock,  28th 
'July  1828,  and  Gavin  v.  Sea  Insurance  Company,  Feb.  17« 
'  1627,  it  may  be  considered  as  settled  that  such  a  company  may 

*  be  sued  by  the  firm,  or  at  least  that  an  action  directed  against  it 
'  vill  be  sustained  on  its  obligations  properly  constituted,  if  some 
'  of  the  individual  partners  are  called  nominatim  as  parties  defenders. 

'  In  the  present  case  the  firm  is  descriptive,  viz.  The  Portsoy  Dls-'  ' 

'  tillery  Company.  The  obligation  charged  on  is  a  bond  of  credit, 
^  with  a  clause  of  registration  effectually  granted  by  all  the  partners 
'  who  existed  at  the  time,  by  which  they  bind  themselves,  the  com- 

*  paoy,  and  all  future  partners,  for  the  drafts  to  be  made  by  Mr 
'  Monison,  the  manager,  or  any  future  manager.  It  is  to  be  as- 
^tnmed  in  this  question,  that  the  debt  charged  on  was  legally 
'  constituted  under  the  bond,  and  that  the  suspender  is  a  member 
'  of  the  company,  who  acquired  his  shares  posterior  to  the  date  of 
^the  bond ;  and  the  Lord  Ordinary  presumes  it  must  also  be  taken 
'  for  granted,  that,  in  a  proper  action,  he  must  be  liable  for  the  com- 
^ptoy's  obligations.    The  letters  of  horning  direct  the  messenger 

*  to  charge  the  individuals  named  in  the  bond,  ^  and  any  other  part- 
^  Bers  of  the  said  Portsoy  Distillery  Company,  personally,  or  at 
^  their  respective  dwelling-places,  and  the  said  Portsoy  Distillery 
^  Company  at  their  place  of  business,  jointly  and  severally.'     The 

*  qaestion  is,  whether  a  charge  given  to  the  suspender  individually^ 
'as an  admitted  partner  of  the  company,  though  not  named  in  the 
'  letters,  is  a  good  charge.  The  Lord  Ordinary  is,  on  the  whole, 
'  of  opinion  that  the  charge  is  sufficient ;  but  as  he  still  thinks  that 
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the  case  of  the  Culcreach  Cotton  Company  was  well  decided,  and 
that  the  distinction  there  recognised  is  well  founded,  he  is  sensible 
that  the  present  case  comes  to  a  point,  which  is  not  precisely  ruled 
by  any  of  the  decisions  which  have  been  pronounced  since  that 
distinction  came  to  be  judicially  acknowledged.  If  the  individuals 
named  in  the  letters  of  horning  were  thrown  out,  the  question 
would  be,  whether  a  warrant  to  charge  '  the  Portsoy  Distillery 
'  Company,'  and  the  partners,  or  <  the  other  partners'  of  that  com- 
pany, would  be  a  good  warrant  for  ^barging  the  suspender  indi- 
vidually, he  not  being  named  either  in  the  bond  or  in  the  homing^. 
There  is  a  great  deal  of  argument  in  the  cases  which  does  not 
come  to  the  point  There  can  be  no  doubt  upon  the  cases  of 
Liddell,  and  Hare  and  Company,  that  it  is  no  good  objection  that 
the  messenger  must  find  out  the  partners,  if  the  company  itself  is 
such  that  alone  it  could  be  effectually  charged.  But  the  nicety 
lies  in  this  question,  whether  a  company  can  be  charged  by  such 
a  descriptive  firm,  to  the  effect  of  warranting  a  charge  of  an  in- 
dividual partner  not  named,  under  the  cover  and  protection  of  the 
warrant  against  the  firm.  This  is  the  point  of  difficulty,  and  he 
does  not  see  that  it  is  at  all  removed  by  going  back  to  the  nature 
of  the  bond,  and  of  the  drafts  made  under.it,  there  being  no  doubt, 
that,  on  the  assumption  of  the  argument,  the  suspender  is  liable 
for  the  debt.  He  is,  however,  of  opinion  that  the  charge  should 
be  held  sufficient,  on  the  principle  of  the  cases  of  Pollock,  and 
the  Sea  Insurance  Company*  The  registered  bond  must  be  taken 
as  a  decree  against  the  Portsoy  Distillery  Company,  and  against 
the  partners  named,  and  all  other  partners ;  and  it  appears  to  him 
that  the  decisions  in  those  cases  must  be  held  .to  import,  that  an 
effectual  decree  might  be  obtained  in  the  action,  when  any  part- 
ners were  named,  not  merely  against  them,  but  against  the  whole 
company  as  a  society,  and  all  the  individuals  who  were  partners  of 
it,  whereupon  any  partner,  whether  named  or  not,  might  be 
charged ;  and  if  the  decree  wa^  sufficient  for  that  purpose,  the 
cases  of  Liddell,  and  Hare  and  Company,  abundantly  settle  the 
further  point,  that  the  letters  of  horning  in  the  same  terms  were 
a  sufficient  warrant,  in  point  of  form,  for  charging  any  individual 
partner.' 


Opinion  of 
Court. 


At  the  advising, 

Lord  Medwyn. — I  must  confess  -that  I  have  some  difficulty  in 
going  along  with  the  view  of  the  Lord  Ordinary.  The  question  is> 
not,  whether  the  suspender  may  not  be  ultimately  liable  for  this 
debt  as  a  partner,  but  whether  he  can  be  charged  summarily  under 
this  bond,  and  the  contract  of  copartnery.    In  order  to  support  a* 
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dnrge  upon  a  decree  of  registratioD,  it  is  necessary  that  the  party  9  Dec  lB36i 
ihaU  ipedally  consent  to  this,  without  which  there  is  no  warrant  for    ^*^V^^ 
a  saiinuy  charge.     Now,  by  the  bond  to  the  bank,  the  indivi-  ^^**"  ^' 
Wsnliieribers  who  then  composed  the  company  bind  themselves^     — 
mdilm  the  said  Distillery  Company^  and  whole  other  persons  who  q^„^u  °  ^ 
mjin  fature  become  partners  thereof;  and.it  is  also  specially 
igieed  Us  ^  that  a  stated  account,  made  out  from  the  books  of  the 
^hnkf  sod  ligned  by  the  accountant,  shall  be  sufficient  to  consti- 
'  tite  a  chaige  or  balance  against  us  and  the  said  Distillery  Com- 
*|ROf,  and  we  consent  to  the  registration  hereof/  &c.     But  who 
MBieot  and  agree  to  this  ?  The  ten  partners  signing  the  bond* 
Hey  cannot  consent  for  persons  not  partners  at  the  time.     The 
eootnct  of  copartnery  and  this  bond  will  be  amply  sufficient  to 
Mke  any  subsequently  assumed  partner  liable  for  (he  debt  incurred 
to  the  bank ;  but  there  is  no  consent  for  the  suspender,  who  was 
sot  then  a  partner ;  and  the  then  existing  partners  clearly  could 
eooseot  for  themselves  only,  and  not  for  future  ones.     A  bond  is 
lot  like  a  bill  of  exchange,  upon  which,  by  statute,  a  decree  of  re- 
gistfition  may  pass :  consent  alone  authorises  it  upon  a  bond.     I 
CMoot  understand  how,  on  principle^  a  summary  charge  can  be 
pren  on  this  bond  to  a  party  not  hamed  in  the  bond,  and  not  there- 
fare  consenting.     Put  this  case :  A  cautioner  in  a  cash-credit,  who 
bids  himself,  his  heirs  and  representatives,  dies,  and  his  heir  has 
tden  ap  his  succession,  so  that  there  is  no  question  as  to  representa- 
tioo,  could  the  bank  give  a  summary  charge  to  this  heir  on  the  bond  ? 
No  such  course,  I  presume,  was  ever  followed,  on  this  simple  ground^ 
that  the  heir  has  given  no  consent  to  this  proceeding,  and  decree 
io  the  ordinary  way  must  first  be  obtained  against  him.     The  cases 
referred  to  are  not  cases  as  to  the  power  and  effect  of  the  registration 
of  an  obligation  of  a  company  such  as  this,  but  who  are  the  proper 
parties  who  ought  to  be  called  into  Court,   in   order  to  have  a 
facriptive  company  and  its  partners  found  liable.     But,  in  looking 
to  the  regularity  of  a  summary  charge  upon  a  bond,  we  must  always 
go  back  to  the  constitution  of  the  right ;  and  if  we  find  no  consent 
bf  the  party,  bow  can  a  charge  be  given  against  him,  not  upon  a 
decree  in  the  asual  manner,  but  according  to  a  form  requiring  his 
opress  consent  ?  If  I  were  at  liberty  to  dispose  of  this  case  accord* 
ii^  to  my  own  views,  I  would  have  no  difficulty ;  for  I  have  never 
been  able  to  see  the  distinction  in  principle  betwixt  descriptive  and 
ladividnal  firms.     Take  any  firm,  such  as  Beii,  Rannie  and  Com- 
psny,  which  is  considered  a  proper  firm,  but  which  is  really  a 
descriptive  firm,  in  so  far  as  it  never  distinguished  individuals  of 
these  names ;  but  fiEirther,  all  the  partners  of  these  names  are  now 
(lead,  and  a  messenger  would  have  the  same  difficulty,  for  any  thing 
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9  Dec.  1836.  that  can  be  gathered  from  the  names  on  that  firm,  in  finding  the 
real  partners,  as  he  would  in  finding  the  partners  of  any  confessedly 
descriptive  firm,  yet  a  horning  against  that  company  would  warrant 
a  charge  against  the  present  partners.  To  warrant  the  present 
charge,  ^  the  Portsoy  Distillery  Company '  must  be  held  to  consent 
to  registration,  and  to  a  charge  on  a  stated  account,  and  this  will 
include  the  suspender,  Maclean,  as  a  partner,  just  as  much  as  any 
of  those  named  in  the  bond.  But,  on  any  other  views,  I  cannot 
hold  that  Maclean  has  consented  to  summary  diligence. 

Lord  Justice^Clerk. — I  consider  the  view  taken  by  the  Lord  Or- 
dinary to  be  right.  In  the  case  of  a  mere  descriptive  firm,  merely 
calling  the  company  will  not  do ;  but  it  is  settled,  that  it  may  be 
Galled  into  field  by  adding  the  name  of  one  or  more  of  the  partners 
to  the  name  of  the  firm.  I  agree  that  the  charge  must  be  in  terms 
of  the  bond ;  but,  in  the  present  case,  the  bond  is  not  merely  in 
the  name  of  the  Portsoy  Distillery  Company,  or  even  of  its  ten 
partners.  It  does  not  limit  the  liabilities  to  these  ten  individuals,  but 
the  Portsoy  Distillery  and  the  partners  thereof,  who  do  not  appear 
on  the  face  of  the  bond  to  be  limited  to  ten  ;  so  that  the  question 
is,  who  are  the  partners  ?  Now,  shares  having  been  aold,  Maclean 
became  a  partner ;  and  nobody  disputes  the  new  partner's  liability 
in  an  ordinary  action.  It  is  settled  by  Thomson  v.  Liddell  and  Com- 
pany, that  in  a  proper  firm  you  are  entitled,  having  a  warrant  to 
charge  the  partners  generally,  to  charge  any  body  you  discover  to 
be  a  partner.  And  on  that  principle,  I  am  inclined  to  hold,  that  in 
the  case  of  a  descriptive  firm  binding  itself  by  the  obligation  of  its 
ten  existing  partners  nominatim,  and  which  obligation  is  declared 
to  be  binding  on  all  partners  thereof,  you  may  charge  anyone 
who  comes  under  that  character.  And  here,  as  there  was  no  obli^ 
gation  that  the  ten  partners  alone  should  be  bound,  on  the  contrary, 
it  being  binding  on  all  the  partners,  the  suspender  came  in  place 
of  the  retiring  partner ;  and,  therefore,  1  am  inclined  to  hold  that 
we  cannot  stop  short  of  holding  this  to  be  a  proper  charge. 

Lord  GUnlee. — The  distinction  betwixt  a  proper  and  a  descrip* 
tive  company  consists  in  this, — that  there  are  proper  companies, 
though  they  do  not  contain  any  of  the  individuals  alive  whose  names 
were  contained  in  the  original  firm ;  and  Bell,  Rannie  and  Corn* 
pany  is  of  that  kind.  It  is  a  proper  firm,  and  has  a  persona  standi^ 
A  descriptive  firm  again,  unless  it  be  a  corporation,  may  be  said  to 
have  no  existence.  You  must  give  the  names  of  one  or  more  of  it» 
partners,  in  order  to  give  it  a  persona  standi.  Then,  as  to  the  pre- 
sent case,  the  obligation  itself  was  a  valid  act  and  deed  of  the  com- 
pany,  as  a  company.  And  though  you  could  not  use  the* descrip- 
tive name  to  enforce  a  right,  you  may  do  so  with  the  addition  of 
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mtmmaies;  and  that  too  whether  yon  proceed  by  taking  a  de-  9  Dec.  1836; 
cne  or  pring  a  charge ;  for  as  names  are  contained  in  the  bond,     ^"^V^^ 
and  w  icpstradon  is  equivalent  to  a  decree,  you  have  a  proper  ^^^^  ^* 
vamst  wliereon  to  charge.     The  company  and  the  partners  at  the      /-; — 
time  iNMud  |JI  who  should  become  parties.     Posterior  partners  be-  couru  °  ^ 
OMSOsabjectto  that  obligation ;  audi  decree  on  the  registration 
of  liii  bond  is  jost  as  binding  on  the  suspender,  who  is  a  partner, 
aiagiiiiitany  other  partners.    - 

Lord  MeadawbanIL — I  concur  with  Lord  Glenlee. 

The  Lords  repelled  the  objection  to  the  regularity  of  the  charge,  Judgment. 
lid  remitted  to  the  Lord  Ordinary  to  proceed  with  the  case,  re- 
Kniog  the  question  of  expenses. 

Xori  Oidisiiy,  Mwniff.  Act.  Jf'iVetZi;  C.  ^oOZm.  Alt.  Dean  of  Foe. 

(Bofi^)  R  Thommnu  W.  B.  Campbdl,  W.  &  and  JanuB  BenmU,  W.  S. 


Afcoti.        7.  Clerk. 
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SECOND  DIVISION. 

No.  XLIIL  10/A  December  1836. 

Mb  MARY  FO WLDS  on  WOODROW  and  HUSBAND, 

AND  Others, 

offaiTui 

Mrs  M.  C.  HODGES  oe  FOWLDS  and  Others. 

FicroR  Loco  Tcjtoris. — Process. — An  appdintment  of  a  factor 
beo  tutarU  to  a  pupil  recalledy  in  respect  that  the  original  petition 
was  not  duly  intimated  to  the  pupiTs  nearest  agnates. 

Ml  J.  W.  Mackenzie,  W.  S.  was  appointed  fector  loco  tutoris  NamtiTc. 
k  Mary  Caroline  Fowlds,  daughter  of  the  late  W.  A.  H.  Fowlds 
«( Skiniieland.  The  petition  had  been  presented  in  name  of  Mrs 
M.  C.  Hodges  or  Fowlds,  the  mother  of  the  pupil.  The  Court 
appointed  intimation  on  the  walls  and  in  the  Minute-book.  Special 
inuoiation  was  not  moved  for,  and  no  such  intimation  was  made  to 
tvo  i^nates,  paternal  aunts  of  the  pupil,  Mrs  Woodrow  and  Mrs 
Orr,  the  necessity  of  the  application  having  been  first  suggested  to 
Mr  Mackenzie  by  Mr  Woodrow,  the  husband  of  the  first  mention- 
ed innate,  and  Mrs  Orr  being  at  the  time  resident  abroad. 
The  agents  for  the  parties  having  afterwards,  in  the  course  of 
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Wdbdfovf  and 
Husband  v, 
Fowids  and 
Otliere. 

NarratiTC; 


10  Dec  1838.  correspondence,  disagreed  about  certain  points^  a  petition  was  pre* 
seated  in  name  of  Mrs  Woodrow  and  Mrs  Orr,  and  otbers,  pray- 
ing for  the  recall  of  Mr  Mackenzie's  appointment,  on  sevieral 
grounds ; — but,  among  otliers,^^^,  on  the  want  of  intimation  to  the 
agnates  of  the  pupil,  founding  on-Cowan,  19th  Jan.  1788,  F.  C; 
and  Heatley  or  Logan,  2dfFeb.  1828,  6.  Sh.  477. 

Answered  for  the  mother  of  the  pupil,  and  the  factor. — In  the 
cases  cited  the  Court  saw  reason  to  order  special  intimatioui  which 
was  not  asked  for,  nor  deemed  necessary  in  the  circumstances  of 
the  present  application.  Besides,  the  agnates  were  now  in  Coiirt, 
to  be  heard  on  the  reasons  for  recalling  the  appointment. 

At  the  adrising  of  the  petition,  answers,  replies  and  duplies, — 
Solicitor-General^  for  the  petitioners,  referred  to  a  recent  case  in 
the  First  Division,  in  regard  to  the  recall  of  the  appointment  of  a 
judicial  factor  on  the  estate  of  Leslie  of  Kininvie,  (N.  R.)  when 
the  Court,  (although  the  application  was  not  recalled  on  that  ground 
alone,)  in  the  first  instance,  observed,  that  the  appointment  must  be 
recalled  on  the  want  of  special  intimation. 


Opinion  of 
Court. 


Judgment. 


Lord  Glenlee. — This  is  not  a  mere  point  of  form.  The  first  and 
essential  thing  to  be  done  before  such  appointment  can  be  made,  is 
to  have  it  ascertained  that  no  male  agnate  is  willing  and  capable  to 
act  as  tutor.  The  mother  of  the  pupil  is  not  alone  entitled  to  make 
the  application,  and  carry  it  through,  without  the  requisite  consent, 
which  does  not  seem  to  have  been  given  here.  At  least  we  cannot 
hold  there  was  consent  where  there  was  no  intimation.  It  would 
be  deviating  from  principle  to  sustain  this  appointment. 

Lord  Juiiice'Clerk, — This  is  essentially  a  question  of  power. 
There  is  nothing  set  forth  to  shew  that  the  nearest  agnates  were  in 
ihe  knowledge  of,  or  cohsented  to  the  appointment.  There  is  thus 
sufficient  stated  on  this  ground  to  warrant  the  recall,  though  I  do  not 
mean  to  say,  by  any  means,  that  there  was  no  necessity  for  the  ap- 
pointment of  a  factor  loco  tutoris  here. 

The  other  Judges  concurred. 

The  Lords  unanimously  recalled  the  appointment,  but  found  no 
expenses  due. 

# 

Act.  SoL'Gm^  (^Ctminghame,)  and  Spein,  Alt.  D$an  ofFac.  {Hope,)  and  Mark 

J^apier.        Orr  j*  MarHu  and  John  Robertton,  W.S.  Agenu.        F,  Ckrk, 
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Act  XLIV.  lOth  December  1636. 

Mb8  ELIZABETH  WRIGHT  oe  WEBSTER  and 

SPOUSE 
Offainst 

GEORGE  BELL  and  Others,  (Wright's  Trustees.) 

Res  motitbr  yenieks,  &c. — Process. — Circumstances  where^  after 
afroofw€is  concluded^  and  decision  pronounced  by  the  Lord  Ordi^ 
wm/j  (L)  the  production  of  certain  letters^  on  the  ground  of  res  no-  . 
viler  venienSf  was  found  inadmissible;  (2.)  A  prayer  booky  not 
wWdn  the  power  or  in  the  knowledge  of  the  party ^  allowed^  of  consent^ 
to  be  produced* 

Uts  Elizabeth  Wright  or  Webster  brought  a  declarator  of  Narrative, 
kgitimaqr,  in  which  she  called,  as  defenders,  the  trustees  of  her 
lite  father,  Dugald  or  Douglas  Wright.  After  the  proof  had  been 
concluded,  the  cause  decided  against  the  pursuer  by  the  Lord  Or- 
dintuy,  and  the  cause  ready  to  be  advised  upon  a  reclaiming  not^ 
for  the  pursuer, — she  moved  the  Court  to  allow  production  of  tbre^ 
letters  only  recently  discovered,  as  containing  material  evidence  in 
npport  of  an  alleged  marriage  of  her  parents.  The  Court  allowed 
(8diJuly  1836)  ^  the  pursuer*  to  state,  in  a  minute,  the  grounds 

*  upon  which  she  contends  that  the  letters  she  now  offers  to  product  * 

*  are  admissible  evidence  in  the  cause/ 

The  pursuer,  in  her  minute,  stated,'  that  Mr  Andrew  Spalding 
undertook  to  conduct  her  cause :  she  handed  all  her  papers  to  him, 
mdikBng  the  tliree  letters,  not  knowing  their  legal  import  Pro- 
ceedings were  instituted  in  her  name,  by  Mr  Spalding,  before  the 
Slieri^  which  were  dismissed,  with  expenses.  The  letters  were 
aot  produced  nor  referred  to :  they  were  retained,  with  other  papers^ 
by  Mr  Spalding,  there  being  a  balance  due  to  him  by  the  pursuer. 
Her  present  agent  afterwards  instituted  a  declarator  of  legitimacy 
in  her  name ;  and  in  the  course  of  a  precognition  of  writings,  his 
apprentice  got  up,  from  Mr  Spalding,  a  bundle  of  papers,  including 
(as  had  recently  been  discovered)  the  three  letters  in  question. 
The  apprentice  put  these  papers  in  a  box  or  shelf  without  making 
an  inventory,  or  without  examining  them,  and  soon  after  left  Edin- 
hnrgh,  without  pointing  out  the  papers  to  his  employer.  In 
^oary  last,  and  long  after  the  proof  had  been  concluded,  the  ap« 
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13  Dec.  1836.      The  pursuer  raised  an  action  of  reduction,  in  which  the  follow- 

'^'^V^*^    ^^g  issues  were  sent  to  the  Jury : 
^  O^w  r        *  ^*  Whether  the  disposition,  dated  24th  September  1798,  No.  8. 
Scrimgeour't    '  of  proccss,  18  uot  the  deed  of  George  Scrimgeour  senior  of 
Trustee..        «  Thornhall  ? 

^  2.  Whether,  at  and  prior  to  the  said  24th  day  of  September, 

*  the  said  George  Scrimgeour  senior  of  Thornhall  was  a  person  of 
'  a  weak  and  fecile  mind,  and  easily  imposed  on ;  and  whether  the 

*  late  George  Scrimgeour  in  Polmont,  taking  advantage  of  his  said 
<  facility  and  weakness,  did,  by  fraud  and  circumvention,  wrongfully 

*  procure  or  obtain  the  said  deed^  to  the  lesion  of  the  said  George 

*  Scrimgeour  senior  of  Thornhall  *  ? 

The  Jury  found  for  the  pursuer  on  both  issues* 
nef  der*  Robertson^  for  the  defender,  in  support  of  the  motion,  stated}  that 

Pleas  the  deed  reduced  was  a  de  presenti  conveyance,  granted  by  old 


*  In  the  course  of  the  proof,  Robertson,  for  the  defender,  tendered  a  depon- 
tion  by  an  old  witness,  taken  to  lie  in  retentis  by  the  pursuer. 

Dean  ofFaculty^  for  pursuer,  objected,  that  it  could  not  be  admitted,  unless  it 
were  proved  that  the  witness  could  not  attend.    Certificates  were  not  admissible. 

A  surgeon  being  called,  deponed,  that  the  witness  was  confined  by  a  temponrj 
ulcer,  which  rendered  it  unsafe  for  him  to  be  removed. 

Rohertion, — The  witness  is  proved  to  be  seventy,  and  unable  to  come  out 

Dean  of  Faculty, — That  is  not  enough.  It  might  be  competent  to  put  off  the 
trial,  but  not  to  admit  the  deposition ;  see  Act  of  Sederunt,  and  Mackenzie  «.  Roji 
Murray^  ▼.  S64 ;  and  Scott  o.  Gray,  4.  Murray,  pp.  61,  63. 

The  Court  sustained  the  objection.    In  charging  the  Jury,  the 

Lord  President, — The  first  general  observation  I  have  to  make  on  the  oatore 
of  wills  and  settlements  is,  that  wills  and  settlements  being  deeds  of  a  mortis 
causa  nature,  the  maker  of  them  gives  away  nothing  he  can  enjoy  himself,  aod 
therefore  cannot  do  himself  any  wrong,  though  he  may  do  injustice  to  his  sobs  or 
other  relations.    The  settlement  being  made  in  contemplation  of  death,  it  hurts 
not  himself;  for  having  brought  nothing  into  the  world,  he  can  take  nothing 
out  of  it.    To  make  a  deed  of  this  kind  requires  little  effort  of  mind  or  judgment: 
the  party  must  only  be  aware  of  the  person  to  whom  his  own  inclinatioos  and 
prejudices  incline  him  to  give  his  property ;  and  it  requires  little  intellect  to  know 
his  own  predilections.    But  when  the  settlement  goes  to  divest  the  maker  during 
life  of  Ris  property  for  onerous  considerations,  that  comes,  to  be  of  the  nature 
of  a  bargain,  by  which  he  may  or  may  not  suffer, — by  which  he  may  either  be 
greatly  benefited  or  materially  injured ;  therefore,  an  act  of  this  description  re- 
quires such  a  degree  of  judgment  as  may  enable  the  party  to  see  whether  the 
bargain  was  a  fair  one  or  not ;  and  in  order  to  do  so,  he  must  be  capsible  of 
understanding  the  nature  and  bearings  of  the  agreement.    In  considering  tbe 
present  question,  therefore,  it  will  be  necessary  for  you  to  take  different  con- 
giderations  into  view  from  those  which  would  be  proper  in  the  case  of.  a  mere 
will,  where  the  sole  question  would  be,  did  the  party  prefer  A  to  B?  For  here 
you  must  determine  whether  there  was  mind  and  faculty  sufficient  to  enable  tbe 
party  to  determine  whether  the  bargain,  in  all  the  circumstances^  was  a  fair  one 
or  not.    (Here  bis  Lordship  went  oyer  the  evidence.) 
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Scringeoar,  in  1798»  in  fovour  of  his  second  son,  (his  eldest  being  13  Dee.  I8S6. 
b  America,)  on  the  narratiye  of  certain  debts  due  by  the  granter,     ^""^V^^ 
and  adrances  made  by  the  grantee.  ^  Oihcre  ». 

H^iommons,  which  is  at  the  instance  of  the  daughter  of  the  Scrimgeour't 
eUertiOD,  Darnites  the  sasine  and  charter  of  confirmation  in  favour  ^""^^' 
of  tie ttcood  son,  and  calls  for  reduction,  on  two  grounds;  Ist,  Defender's 
Tbt  the  granter  was  in  a  state  of  complete  fatuity,  and  incapable  ^^^^* 
•fgnotiog;  and,  2d,  That  although  capable  of  granting  a  deed, 
lie  was  fitcile,  and  that  the  deed  was  obtained  by  fraud  and  circum- 
fend'oo,'  and  concludes,  that  the  pursuer  has  right  to  the  whole 
hods,  and  that  the  defender  ought  to  be  ordained  to  remove. 

It  was  further  stated  on  the  record,  that  various  sales  had  been 
aaie  by  the  defender,  in  the  course  of  his  possession,  to  the  amount 
ofahontL.2000;  and  at  the  trial  the  dispositions  to  the  purchasers 
were  pot  in  evidence,  which  clearly  proved  that  sales  had  been 
made,  and  that  the  purchasers  had  been  ever  since  in  possession. 
Tbese  purchasers  were  not  parties  to  the  suit,  but  the  summons 
eoDdoded  for  reduction  of  the  sales  in  their  favour.  In  these  cir- 
CQostaoces  the  case  went  to  trial  upon  the  two  issues  stated ;  and 
tkjttry  found  for  the  pnnuer  on  both. 

Now,  this  verdict  is  evidently  contrary  to  law ;  because,  assuming, 
vfaat  the  defender  is  prepared  to  prove,  should  a  rule  be  granted, 
tkt  die  evidence  adduced  was  not  sufficient  to  support  the  ver- 
£et  as  applicable  to  the  first  issue,  and  also  assuming,  for  the  pre- 
ienti  what  he  does  not  admit,  that  the  verdict,  as  applicable  to  the 
Keond  issue,  was  according  to  evidence,  then  it  is  clear  that  the 
defender  was  entitled  to  have  a  verdict  in  his  favour  upon  the  first, 
wUeh  he  has  not  got.     It  is  now  quite  settled  in  the  adjustment  of 
ivDcSi  that  the  general  issue,  whether  a  deed  challenged  is  not  the 
deed  of  the  alleged  granter,  will  not  be  given  in  cases  of  facility 
anl  fraud  or  circumvention.   Formerly  that  general  issue  was  given 
» applicable  to  all  cases  either  of  defective  ei^ecution,  or  of  inca- 
pacity, or  of  imbecility  and  circumvention ;  and  the  Dundonald 
cause,  which  turned  on  imbecility  and  circumvention,  was  tried 
voder  that  general  issue.     But  in  the  case  of  Simpson  of  Plean, 
IBdi  July  1836,  the  Court,  after  full  consultation,  altered  this  prac- 
tiee^  and  found,  that  in  a  case  of  'facility  with  circumvention  and 
find,  the  general  issue  of  ncr  deed  could  not  be  granted.     In  the 
pioent  case,  therefore,  as  the  first  isspe  applied  to  a  case  of  abso- 
late  incapacity,  and  could  not  legally  apply  to  a  case  of  imbecility 
nd  fcaod,  which  was  acordingly  embraced  under  the  second  issue, 
it  was  inconsistent  for  the  jury  to  find  for  the  pursuer  on  both 
iMies. 

fi2 
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13  Dec  18.36,      Besides,  what  is  the  use  of  separating  the  issues,  unless  tbe  rer- 
^*^V^    diets  are  also  to  be  separate  ?    In  the  case  of  Dewar  ».  Mackay, 

fnd  oSm  ».  ^^^^  J"'y  ^®^®»  ^'  ^-  (*^-  ^-  P-  *5')  ^  ^^^  similar  to  this,  the  Lord 
Scrimgeour*8   Justice- Clerk  charged  the  jury  to  deliver  distinct  and  separate  rer- 

dicts  applicable  to  the  alternative  issues.     If  this  is  not  attended  to 

the  verdict. is  contradictory ;  because  it  finds,  first,  that  the  party 

has  no  mind ;  and,  next,  that  be  has  a  mind,  but  has  been  imposed 

on. 


Trustees. 


Opinion  of 
Court 


Defender*! 
Pleas. 


Ijyrd  Gifftef.-*The  ground  on  which  I  am  inclined  to  refuse  a 
rule  is  this,  that  if  the  verdict  on  the  second  issue  is  to  stand,— and 
in  the  present  discussion  it  is  assumed  that  it  is  not  contrary  to 
evidence, — a  new  trial  will  be  of  no  benefit  to  the  defender,  for  re- 
duction on  the  head  of  facility  and  circumvention  will  be  as  valid  a 
grround  of  reduction  against  him  as  that  on  the  head  of  total  imbe- 
cility.    It  is  a  matter  left  to  the  discretion  of  the  Court  whether  a 
new  trial  shall  be  granted  or  not;  and  that  ought  never  to  be  given 
when  it  is  to  lead  to  no  practical  result,  even  though  some  irregu- 
larities or  mistakes  have  been  clearly  proved.    In  the  present  case, 
my  impression  is,  that  there  is  no  such  inconsistency  as  to  be  fatal 
to  this  verdict;  and  that  it  is  not  essential,  in  all  cases,  that  a  sepa- 
rate verdict  should  be  returned  on  each  issue.     On  this,  kowe?er, 
I  do  not  think  it  necessary  to  give  a  decided  opinion,  because,  even 
on  the  supposition  that  the  verdict  here  was  so  irregular  that  a  new 
trial  ought  properly  to  be  granted,  if  it  could  lead  to  any  practical 
result,  yet,  it  being  evident,  that  so  long  as  tlie  verdict,  as  applica- 
ble to  the  second  issue,  is  held  to  be  according  to  evidence,  a  new 
trial  would  be  of  no  practical  benefit  to  the  defender, — ^and  the 
purchasers  not  being  parties  to  the  action, — I  am  for  refusing  the 
rule,  unless  the  defender  can  shew  some  interest  in  himself,  or  io 
some  other  porfy  to  the  action,  to  have  the  verdict  on  the  first  issue 
altered. 

The  other  Judges  concurring,  the  case  was  delayed. 

At  the  next  advising,  Robertson^  for  the  defender,  resumed. 

It  is  said,  admitting  the  defender  has  the  right  to  object  to  the 
verdict  on  the  first  issue,  of  what  use  would  it  be  to  him,  the  pu^ 
chasers  not  being  parties  to  the  action ;  because,  if  the  evidence 
is  sufficient  on  the  second  issue,  that  will  reduce  the  deed^  quoad 
the  defender,  just  as  effectually  as  the  first?  Therefore,  he  hasuc 
interest  to  get  a  new  trial,  as  granting  it  could  lead  to  no  fsvour' 
able  result. 

The  answer  to  that  is,  that  the  defender  has  clearly  a  most  ma 
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tend  interest.     It  was  settled  in  the  case  of  Anderson  v.  Blair,  that  13  Dec.  1836. 
tke  only  issue  which  was.  competent  for  a  party  reducing  a  deed,     ^**^V^^ 
as  against  oneroas  third  parties,  was- whether  the  deed  was  not  the  ^a libera  v. 
deed  of  the  granter;  and  there  an  issue  on  facility  and  fraud  was,  Scrimgeour's 
as  IB  a  question  with  them,  refused,  on  the  ground  that  fraud  did      |^^** 
Botafect  onerous  third  parties.     If  the  defender,  therefore,  obtains  Defender's 
arerdictin  his  fiivonr,  finding  the  deed  to  be  the  deed  of  the  granter,  ^^^^. 
this  would  be  res  judicata  on  that  question  as  between  him  and 
die  present  pursuer,  and  res  judicata  against  the  pursuer.     In  that 
erent  the  pursuer  could  not  obtain  reduction*  of  the  sales  to  the 
hoafide  purchasers;  and  thus  the  defender  is  freed  from  the  liabi- 
lity he  would  incur  to  them,  if  their  rights  were  reduced* 
For  these  reasons  the  defender  Is  entitled  to  a  rule. 

Deam  of  Faculijfj  for  the  pursuer.-^ We  offer  to  put  in  a  minute 
agreemg  not  to  reduce  the  sales. 

Ijord  Gillies. — There  may  be  many  cases  where  it  may  be  useful  OpioiMi  of 
tssepamte  the  verdicts,  as  maintained  by  the  defender;  but  the  qnes-  '^ 
tion  to  be  decided  is,  whether  in  this  case  it  is  necessary ;  and  sup- 
penng  that  the  defender  has  interest  to  have  a  verdict  in  his 
fiivnur  on  the  first  issue,  if  the  verdict  returned  cannot  be  sup- 
ported by  evidence,  has  that  interest  not  been  annihilated  by  the 
<^er  on  the  part  of  the  pursuer  ? 

A  minute  having  been  given  in  by  the  pursuer,  in  terms  of  the.  JodgnMnt. 
offer  of  the  Dean  of  Faculty,  and  the  counsel  for  the  deiiender  not 
insisting  that  the  verdict  on  the  second  issue  was  contrary  to  evi* 
denee^  the  Qnartj  being  of  opinion  that  the  interest  which  th^  de-* 
fender  had  to  obtain  a  new  trial  was  thereby  discharged^  refused  the 
role. 

c 

Lord  Phsideo^  JSbpc.  AtU  Dtan  of  Fa9,  (Hopt^)  A,  McNeill  A\U  BobertaoH^ 
NeoMi,  MaekaUoA  4  Gemmdi^  S.aC.  and  Hopldrh  ^  Imhdi,  W.  &  Agents. 
^7  Clerk. 
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SECOND  DIVISION. 

No.  XLVI.  13/A  December  1886, 

CAMPBELL  MACKINTOSH'S  TRUSTEES 

against 

HUGH  MACQUEEN'S  TRUSTEES  and 

'A.  D.  ERASER,  W.S. 

Judicial  Factor.  - —  Circumstances  where  a  Judicial  fadtor  on  a 
trusUestate^  appointed  with  *  the  usual  powers,*  was  entitled  to  sist 
himself  as  a  party  to  an  cxtion  of  constitution  of  debt  against  the 
trust'estate,  under  reservation  of  his  right  to  apply  for  extraordimry 
powers. 

KarratiTc.  The  late  Campbell  Mackintosh,  as  factor  on  the  trnst-estate  of  Do- 
nald Macqueen  of  Corrybrough,  deceased,  made  large  advances, 
(amounting,  in  18'22,  as  alleged,  to  L.41 14 : 1 :  10^^^,  besides  interest 
and  commission,)  on  the  authority  of  the  trustees,  as  well  as  of  the 
truster,  during  his  life,  and  of  his  widow  and  children ;  and  in  1827, 
raised  an  action  in  order  to  constitute  his  claim  against  the  trust- 
estate,  and  also  against  the  family  of  the  truster,  in  so  far  as  they 
might  respectively  be  found  liable  for  the  same.  The  summons 
concluded  against  <  Hugh  Macqueen,  W.  S.  as  then  the  sole  sur- 

<  viving  trustee  of  the  said  Donald  Macqueen,  his  father,'  and 
likewise  against  the  widow  and  the  children  of  the  truster,  incladiog 
the  said  Hugh  Macqueen,  personally  and  individually. 

Defences  were  lodged  for  Hugh  Macqueen,  as  surviving  trus- 
tee; and  defences  were  also  given  in  for  all  the  parties  who  had 
been  called  as  defenders  personally,  except  the  eldest  son,  who^ 
about  that  time,  died  in  India,  and  against  whose  representative, 
an  only  daughter,  decree  cognitionis  causa  was  pronounced.  A  re- 
mit was  made  by  the  Lord  Ordinary  to  an  accountant,  (10th  Dec. 
1830,)  *  to  examine  the  accounts  of  the  pursuer,  as  factor  for  the 

*  trustees  of  Corrybrough,  and  compare  the  same  with  the  vouchers, 

<  and  report,'  and  process  was  sisted  as  to  the  parties  other  than 
the  trustee.  That  interlocutor  was  adhered  to,  (10th  Feb.  1831,) 
with  a  modification,  of  consent,  that  the  accountant  should  also  re- 
port as  to  any  special  advances  made  to  or  for  the  individual  de- 
fenders ;  and  that,  instead  of  thd  process  being  sisted  as  to  them, 

*  the  consideration  of  the  separate  defences  of  the  different  defend- 

*  ers  shall  be  superseded  till  the  accountant's  report  be  g^ven  in.' 
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The  acooandng  proceeded.      The  petitioners  were  sisted  in  ISDeclsas. 
fhee  rf  Mr  Mackintosh,  who  died ;  and  Mr  Hugh  Macqueen^    ^^^^'^ 
W.  S.  the  surviving  trustee,  having  died,  his  trustees  sisted  them-  xnistees  v.  * 
sdves  as  parties  in  his  place,  in  so  far  as  the  action  was  directed  Mac-queen's 
agafost  him  personally.     On  Hugh  Macqueen's  death,  the  trust-  p^^^  ^^ 
estate  of  Conybrough  was  left  without  a  representative,  the  trust       — 7- 
BOt  havings  been  conceived  to  the  heirs  of  the  trustees ;  but  upon    '"^^** 
the  application  of  the  present  petitioners,  the  Court  (4th  June  18S6) 
appmnted  Mr  A*  D«  Eraser,  W.  S.  to  be  judicial  factor  on  the 
aid  estate  and  effects,  <  with  the  usual  powers.'     In  the  action  of 
aceoonting,  the  Lord  Ordinary  (24th  Nov.  1836)  *  appointed  in« 

*  timation  of  the  dependence  of  the  process  to  be  made  to  Mr  Fra- 

*  aer;'  and  this  was  accordingly  done.     Mr  Eraser  was  advised  that 
he  vas  not  empowered,  under  his  appointment  with  <  the  usual 

*  powers,'  to  sist  himself  as  a  party,  however  willing  to  do  so. 

Upon  the  enrollment  of  the  other  defenders,  who  urged  the  pe- 
titioners to  proceed,  the  Lord  Ordinary  (24th  Nov.  1686)  <  ap- 

*  pointed  the  pursuers  to  obtain  the  compearance  of  Mr  Eraser,  ju- 
'  dicial  factor,  as  a  party  in  this  process,  in  eight  days;  and  failing 

*  his  so  compearing,  appoints  the  pursuers  to  take  means  for  getting 

*  the  trust-estate  represented  in  this  process.' 

In  consequence  of  Mr  Eraser  declining  to  sist  him  in  the  pro- 
eesB  of  accounting,  the  petitioners  applied  to  the  Court,  *  to  em- 

*  power  and  appoint  Mr  Eraser,  as  now  representing  the  trust- 
^  estate  of  the  foresaid  Donald  Macqueen  of  Corrybrough,  and  in 

*  place  of -the  said  Hugh  Macqueen,  qua  trustee  upon  that  estate, 
'  to  appear  as  a  defender  in  the  depending  action,  in  order  that  the 

*  claims  therein  insisted  in  by  the  petitioners  against  the  said  trust- 

*  estate,  and  the  defences  stated  against  the  same,  may  be  heard 

*  and  disposed  oV 

Id  support  of  the  petition,  it  W3S  pleaded — That  it  was  for  the  Petitioners 
interest  of  the  trust-estate  itself,  as  well  as  of  all  parties  interested  ^^*"** 
therein,  that  the  accounting  should  not  be  frustrated;  and  that  it 
was  for  the  interest  of  the  petitioners,  as  creditors  of  the  trust- 
estate,  as  well  as  of  all  the  other  parties  connected  therewith,  that 
the  representative  of  that  estate  should  appear  as  a  contradictor  to 
them  in  that  process,  in  order  that  the  points  still  unsettled  may  be 
disposed  of;  and  that  the  Court  had  been  in  the  practice  of  grant- 
ing to  judicial  factors  all  powers  necessary  and  expedient,  as  laid 
down  in  Sommerville's  Eactor,  6th  Eeb.  1886,  P.  C. 

Answered  for  Hugh  Macqueen's  Trustees — Independently  of  he*  Answenfor 
ritable  creditors,  (who,  as  adequately  secured,  had  no  interest  in  jr'Ilrtetr* 
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Mackintosh's 
Trustees  t*. 
Macqueen*s 
Trustees  and 
Fraser. 

Answers  for 
Macqueen*! 
IVustees. 


the  matter,)  the  only  competiog  parties  interested  In  the  residue  of 
the  trust-estate  were  the  petitioners  and  the  trustees  of  Hugh  Mac- 
queen,  who  held  the  security  of  retention  for  business  accounts  and- 
cash  advances  on  account  of  the  trust-estate  of  Corrybrough. 
That  estate  would  be  more  effectually  protected  and  defended  by 
the  respondents,  who  are  hostile  and  competing  creditors,  than  by 
the  judicial  factor.  Besides,  a  double  expense  would,  if  he  inter- 
fered, be  incurred  to  the  trust-estate:  at  all  events,- the  judicial  fee- 
tor's  compearance  ought  to  be  without  prejudice  of  the  respondent's 
right  to  resist  the  action. 

The  judicial  factor,  in  his  answers^  stsitedj  that  he  would  be  guided 
by  the  direction  of  the  Court.  . 


Opinion  of 
Court. 


Judgment. 


At  the  advising, — 

Lord  Justice-Clerk. — When  the  judicial  factor  was  appointed,  we 
refused  to  allow  special  powers.  No  judgment  that  we  may  pro- 
nounce upon  this-  petition  can  affect  the  trust-estate. 

Lord  Glenlee  concurred  in  the  opinion  expressed  a&  to  the  diffi- 
culty of  affecting  the  trust-estate. 

Lord  Medwyn, — The  trust-estate  is  in  Court,  and  has.  been  the 
subject  of  a  depending  process  for  years;  and  the  question  is^  whe- 
ther we  h&ve  it  represented  by  the  parties  now  actually  in  the  field?  * 
The  late  Mr  Macqueen's  trustees*  represent  him  in  so  far  as  re- 
lates to  his  private  claims  on  the  estate.  But  is  the  judicial  factor 
not  necessary  in  order  to.  represent,  the  estate,  as  now  unreprer 
sented,  in  consequence  of  the  falling  of  the  trust,  ihrough  Mr 
Macqueen's  decease  ? 

Dean,  of  Faculty, — The  proper  course  is  for  Mr  Fraser  to  look 
into  the  process,  and  if  he  finds  it  necessary  to  sist  hiniself,  let  him 
dp  so.  But  as  matters  now  appear  the  estate  is  sufiGiiciently  pro- 
tected; for  if  there  be  residue  enough  to  pay  Mr  Hugh  Macqueea's 
claims,  his  trustees  will  be  entitled  to  it. 

The  Court  pronounced  the  following  interlocutor :  <  In  respect 

<  that  it  is  already  competent  to  the  judicial  factor  to  make  appear- 

<  ance  in  this  process,  if  he  shall  deem  it  expedient,  refuse  the 

*  prayer  of  the  petition  as  unnecessary,  without  prejudice  to  jany 

*  application  to  the  Court,  on  the  part  of  the  judicial  fieictor,  for  an 
^  enlargement  of  his  powers,  if  he  should  find  it  necessary,  and  be 

*  so  advised.' 


Act.  Rutiurfurd  and  MarduJL     For  H.  Macqueen*s  Trustees,  Dean  ofTac,  (JBope.) 
For  Mr  Fraser,  Handyside.  Mackintosh  ^  GemmeO,  S.  S.  C.  iSaii^  ^  Adam^ 

8.  S.  C.  and  A,  D.  Fraser,  W.  S.  AgenU. 

R. 
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SECOND  DIVISION. 

No.  XLVII.  IQfk  December  1836. 

PATRICK  TENNENT  and  Others,  (Tennent's  Trustees,) 

against. 

JAMES  MACiDONALD  and  Others. 

•  ■    » 

Tack. — Irritancy. — Removing. — Found,  that  an  irritancy  having 
iesM  dedared,  the  tenants  were  bound  to  remove  quamprimum^  not' 
wUkstmding  of  any  contracts  which  they  might  have  entered  into  on 
the  faith  oftlie  irritancy  or  clause  of  forfeiture  not  being  enforced. 

Seqael  of  the  case  decided  16tk  June  1836^  \\.,F.  C.  p.  818. 

In  Has  declarator  of  irritancy,  after  the  decision  of  the  Court,  I6th  NarrRtiTc 
June  hist,  the  defender  referred  to  the  oath  of  the  pursuer,  Hugh 
Tenoent,  that  he  had  agreed  to  wave  the  whole  e£Fect  of  the 
dause  libelled  on ;  whereupon  (8th  July  1836)  *  the  Lord  Ordinary 
'hamg  considered  the  report  of  the  act  and  commission,  finds 
'  the  oath  negative  of  the  reference,  and  of  new  decerns  and  de- 
<  dares  in  terms  of  the  declaratory,  conclusions  of  the  libel ;  and  ha- 
'  ring  heard  counsel  on  the  conclusion  of  the  libel  for  removing, 
'deceros  and  ordains  the  defenders  to  flit  and  remove  themselves 

*  from  the  lands  and  subjects  libelled,  at  and  against  the  term  of 

*  Martinmas  next,  and  allows  the  decreet  of  removing  to  go  out 
'  and  be  extracted  ad  interim ;  finds  the  defenders  liable  in  additional 


The  defenders  reclaimed. 

Shaw. — The  Lord  Ordinary  ooght  to  have  allowed  six  months 
ibr  removing  from  the  date  of  the  interlocutor  of  the  Court  Con- 
tracts had  been  entered  into  on  the  faith  of  the  lease. 

Lord  Medwynu-^The  only  object  here  is  delay.  *  The  pursuer  is  Opinion  of 
not  to  suffer  firom  any  contracts  into  which  the  defenders  may  have  ^^^ 
entered,  on  the  faith  of  a  loan  which  had  been  found  some  time 
since  to  have  been  forfeited,  and  which  was  actually  forfeited  as  at 
the  date  of  the  sequestration. 

The  other  Judges  concurred,  adding,  that  the  defenders  were  legally 
bound  to  have  removed  six  months  after  the  forfeiture  of  the  tack, 
by  the  sequestra  tioD  of  the  defender.   Contracts  entered  into  on  the 


238 


DECISIOl^S  OF  THE 


No.  48. 


13  Dec.  1836.  faith  of  the  lease  being  sustained,  and  the  Lord  Ordinary's  judg- 
ment  altered,  were  at  the  peril  of  the  parties  themselves. 
The  Lords  unanimously  adliered^  with  additional  expenses. 


Tennent*8 
Trustees  v. 
Macdonald 
and  Others. 


Judgment. 


Lord  Ordinary,  Monteraff.         Act.  Penni^.  AlL  Shaw.         Gwrgt  Lgmf  W.S* 

and  rUher  ^  Dtmcan,  S.&C.  Agenu.         T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  XLVIII. 


18th  December  1836. 


Rev.  JOHN  CLARK 

agaimt 

JOHN  ROSS. 


KarratiTe. 


Bona  Fides. — Landlord  and  Tenant. — (Rent.) — A  creditor^ 
holding  a  bond  and  disposition  in  security^  having  intimated  to  the 
debtor  in  the  bondj  after  the  day  of  sale  of  the  subjects  had  been 
Jixedy  that  he  wotdd  require  to  remove  from  the  subjects  which  were 
occupied  by  said  debtor  at  the  next  term,  or^  if  he  remained  after 
that  timcy  that  he  would  hold  him  liable  in  a  sum  of  rent  which  he 
specified ;  and  the  subjects  having  been  sold  soon  after  the  said  term^ 
and  the  debtor  having  continued  in  possession  without  any  intimor 
Hon  to  the  creditor  of  his  intention  to  removcj-^foundy  that  the  crS" 
ditor  was  liable  for  the  rent  specified. 

m 

Ross  held  a  bond  and  disposition  in  security,  Containing  powefs 
of  sale,  over  house  property  belonging  to  Clark,  for  the  sum  of 
L.490  borrowed  by  the  latter.  Ross  found  it  necessary  to  take 
steps  with  a  view  to  a  sale  of  the  subjects,  which  were  repeatedly 
advertised,  and  offered  at  upset  prices,  without  effect.  During  these 
proceedings  with  a  view  to  a  sale,  Ross  wrote  to  Clark,  upon  2d 
April  1835  :    *  In  reference  to  the  sale  of  your  subjects  on  the  7th 

<  instant,  I  hereby  give  you  notice  that  you  will  require  to  remove 
*  from  the  subjects  at  or  before  Whitsunday  next ;  and  should  you 

<  remain  after  that  time,  I  now  intimate  that  I  will  hold  you  liable 

<  in  a  rent  of  L.25  sterling  for  the  house  you  occupy.'  Clark  con- 
tinued in  possession  after  Whitsunday,  and  made  no  intimation,  in 
answer  to  this  letter,  of  his  intention  to  quit,  or  declining  to  pay 
rent.  The  subjects  were  sold  for  L.300  on  12th  June  1835,  the 
right  of  the  purchaser  commencing  as  at  Whitsunday  previous. 
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In  an  action  by  Ro9b  for  payment  of  L.I2,  lOs.  as  the  half-year'a  13  Dec.  I83e. 
rent  from  Wfaitsonday  to  Martinmas  1835,  Clark  stated  that  he     ^''^V^^ 
badaetoally  removed  from  part  of  the  tenement  which  had  been  the  Clark  ».  Roas, 
mbjed  of  the  security,  though  he  had  not  made  intimation  of  his  Narratiye. 
ioteodra  to  Ross;  that  the  rent  charged  was  too  high;  and  that 
ie  was  willing  to  pay  a  reasonable  rent  since  the  sale  of  the  sub- 
jecti.    The  Sheriff  of  Inverness,  3 1st  Dec.  1835,  *  In  respect  of 
<  the  mtimation,  and  the  defender's  occupancy,  decerned  for  L.12, 

Claris  nupended;  but  the  Lord  Ordinary,  on  advising  the  bill 
sod  answers,  refused  the  bill,  with  expenses. 

Gark  redaimed* 

A,  Wood. — The  objection  is,  that  a  proprietor  in  possession  pre- 
Tioos  to  sale  cannot  thus  be  converted  into  a  tenant  liable  for  rent. 
A  bondholder,  with  powers  of  sale,  may  have  power  over  the 
tenants,  but  he  has  no  power  over  the  proprietor  not  paying  rent. 
He  may  sell  or  adjudge,  and  thereafter  remove  him. 

Ivory. — ^The  question  of  liability  of  a  proprietor  for  rents  of  sub* 
jects  of  security  still  unsold  is  not  raised.  This  is  of  the  nature 
of  an  agreement,  entered  into  betwixt  the  parties  on  the  proposal 
of  Ross ;  and  after  the  intimation  of  2d  April,  it  must  be  held  that 
Clark  acquiesced  in  the  arrangement,  and  remained  in  possession. 
Though  the  sale  did  not  take  place  till  12th  June,  it  was  a  sale 
under  reference  to  a  period  of  entry  as  at  Whitsunday  previous. 
This  compact  could  not  be  repudiated  after  rei  interventus. 

Lord  JusHce-ClerL — In  my  opinion  this  is  a  question  of  bona  Opinion  of 
iides;  and  I  cannot  hold  that  Clark  is  acting  in  the  faith  of  the  ^"^ 
compact,  after  acquiescing  in  the  arrangement  He  was  bound  to 
have  said  so  if  be  objected ;  and  not  having  objected,  he  thus  led 
Ross  to  expect  rent  The  purchaser's  right  was  from  Whitsunday. 
Without,  therefore,  entering  on  the  nice  question  of  the  liability 
of  a  proprietor  for  rents,  when  he  continues  after  the  day  of  sale, 
I  hold,  in  the  present  instance,  that  the  decree  of  the  Sheriff  was 
right 

Lord  MeadowbanL — At  first  I  was  inclined  to  pass  the  bill,  very 
aneh  on  the  ground,  that  when  the  letter  of  2d  April  was  written, 
Koss  had  no  right  to  fix  the  rent  or  remove  Clark. 

Lord  Glenke. — It  is  a  question  of  bona  fides.  If  the  suspender 
had  meant  to  remove,  he  should  have  written  to  that  effect ;  or  if 
occupying  a  part,  he  left  the  remainder  of  the  house,  consisting  of 
a  lobby,  &&  unoccupied,  he  should  have  informed  Ross,  and  then 
Maintained  that  the  rent  was  too  high. 

Lord  Mtdwyn. — 1  can  have  no  difficulty  in  holding  that  this 
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IS  Dec.  1836.  party  did  actually  possess  the  subjects.     As  be  did  Dot  remove  from 
^"^V"^     the  house,  nor  intimate  his  removal  from  that  part  of  it  which  he 

Clark  p.  Rosa.  ^^^^  ^^  ceased  to  occupy,  I  must  hold  him  liable  for  this  rent,  from 
not  having  answered  the  letter  written  by  Ross ;  for  he  thus  led 
the  charger  to  believe  that  he  did  not  mean  to  remove.  He  knew, 
that  if  the  subjects  had  been  sold  in  April  he  must  have  removed; 
and,  besides,  with  whom  does  he  raise  this  question  ?  -The  creditor 
in  the  bond,  who,  of  course,  would  give  him  credit  for  this.rent  as 
in  part  payment  of  the  amount  of  the  bond,  which  must  otherwise 
have  been  payable  ;.j50r  that  I  think  ic  an  ungracicrus  defence,  and 
one  which  th.e  defender  has  little  interest  to  urge; 
The  Lords  refused^  and  found  additional  expenses. 


Judgment. 


Lor4  Ordmary,  Cockbum,         Act^  Wood,         Alt.  Ivory  aind  Cowau       James  MaC" 
donei,  W.  i§.  and  Hunio'f  CampbeU.^  Co,  W.  S.  Agenti.        F.  Clerk. 


FIRST  DIVISION. 


No.  XLIX. 


14^  December  1836. 


JOHN  JDICK 

agaiiist 

THOMAS  LANG'S  TRUSTEES.   . 

Process. — Act  of  Sed.  12th  Nov.  1825., — (Sheriff-Court.)— 
Foimdf  that  a  reclaiming  petition  against  an  interlocutor  of  the 
Sheriff-depute^  on  an  appeal  from  t/ie  Sheriff-substitute^  is  ineompC' 
tent* 


Narrative.  In  this  suspension  the  following  point  arose  :.  Lang's  trustees 
brought  an  action  against  Dick  in  the  Sheriff*court  of  Glasgow,  to 
have  him  ordained  to  find  caution,  in  terms  of  the  articles  of  roup 
of  a  farm  to  which  he  had  become  the  tenant,  or  otherwise  to  remove 
-from  the  possession  of  the- said  farm.  Defences  were  lodged;  and 
after  allowing  a  proof,  the  Sheriff-substitute,  (20th  April  1835,) 
pronounced  an  interlocutor,  iincting,  that  thapursueis- were  either 
entitled  to  get  farther  security,  or  to  have  the  defender  removed 
from  the  lands.  This  interlocutor  was,  on  appeal  to  the  Sheriff- 
depute,  altered  by  a  judgment,  (23d  June  1835,)  which  assoilzied 
the  defender  from  all  the  conclusions  of  the  action.  To  this  judg- 
BQient -the-  -frilowing  -note  was  appended.:  J  A.  ptetLtion^Js  campeient 
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*  against  thig  interlocutor,  as  it  alters  that  of  the  Sheriff-substitute.'  14  Dec.  1836. 
The  pursuers  upon  this  lodged  a  reclaiming  petition,  and  the  Sheriff-     ^'^V^^ 
depate  recalled  the  last  interlocutor,  and  pronounced  a  judgment,  Lane's  Trus- 
reeoniDg  to  the  previous  interlocutor  of  his  substitute,  of  20th  April  tees. 
1335.    Various  other  proceedings  took  place ;  and,  on  the  23d  Narrative. 
Febmary  1836,  the  Sheriff  repelled  the  defences,  and  decerned 
against  the  defender,  who  was  subsequently  charged  to  remove  on 
24tli  May. 

Of  this  charge  be  brought  the  present  suspension,  foundiifg  on 
the  Sheriff-court  Act  of  Sederunt,  12th  Nov.  1825,  c.  14,  which 
declares,  sect  2,   *  that  no  reclaiming  petition  against  the  judg- 
*  ment  of  the  Sheriff-depute,  pronounced  on  appeal,  shall  be  com- 
'petent;'  and  pleading,  that  all  the  interlocutors  subsequent  to 
the  interlocutor  of  the  Sheriff-depute,  of  23d  June  1835,  were 
illegal  and  incompetent,  as  no  reclaiming  petition .  could  be  pre- 
sented ;  and  that,  as  the  charge  proceeded  on  a  decree  which  was 
evidently  incompetent, -the  bill  ought  to  be  passed  on  juratory  cau- 
tion, on  the  principle  of  the  case  of  Morrison  r.  Cuthbert,  16th 
May  1835.     The  Lord  Ordinary  pronounced  an  interlocutor,  pass- 
ing the  bill  on  juratory  caution,  adding  the  following  note :  *  It  is 
'  with  regret  that  the  Lord  Ordinary  passes  this  bill,  because  he 
<  considers  the  last  interlocutor  in  the  Court  below  well  founded 

*  on  the  merits.  But  he  entertains  very  great  doubt  of  the  compe- 
'  tency  of  that  interlocutor,  the  words  of  the  Act  of  Sederunt  being 

*  express,  that  *  no  reclaiming  petition  against  the  judgment  of  the 
^  Sheriff-depote,  pronounced  on  appeal,  shall  be  competent'  The 
'  oomplainer  is  not  barred,  personal!  ezceptione,  from  objecting  to 
'  the  competency,  because  he  reclaimed  against  the  interlocutor  on 

*  that  ground  as  soon  as  it  was  pronounced,  and  his  minute  of  the 
'  19th  October  18S5  was  given  in  under  a  protest,  that  he  should 

*  not  be  held  to  have  acquiesced  in  the  competency  of  the  previous 

*  procedure/ 

Lang^a  trustees  reclaimed. 

Lard  President — The  words  of  the  Act  of  Sederunt  are  quite  Opinion  of 
express  and  unqualified ;  and  the  incompetency  is  just  as  clear  where  ^^^^^ 
the  judgment  of  the  Sheriff  alters  that  of  the  Sheriff-substitute,  as 
when  it  affirms  it     I  am  therefore  for  adhering. 

Lard  Gillies. — I  am  of  the  same  opinion.  There  are  here,  in 
point  of  fact,  three  interlocutors.  In  point  of  law,  however,  there  * 
are  only  two ;  because  the  last  interlocutor^  which  is  in  favour  of 
the  charger,  recalled  an  interlocutor  of  the  Sheriff-depute,  which  was 
final,  and  which  it  was  not  in  the  power  of  the  Sheriff-depute  to  alter* 
The  application  by  reclaiming  petition  was  incompetent,  and  the 
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14  Dec.  1836.  judgment  on  that  application  was  wrong.  We  therefore  canDot 
find  the  party  liable  to  find  caution  in  common  form^  in  order  to 
suspend  a  charge  which  we  must  look  upon  as  null. 

Lord  Mackenzie, — I  concur.  The  charge  here  must  go  for  no- 
thing; and  I  am  inclined  to  pass  the  bill  without  caution  at  all. 

Lord  Balgray  concurred. 

The  Court  accordingly  unanimously  adhered. 


Dick  V. 
Lang*$  Trus- 
tees. 

Opinion  of 
Court. 


Judgment* 


Lord*Ordinary,  CorAoute.  Act.  H.  J.  BoUrtson.  Alt.  Dean  ofFac*  (Hope,) 
W,  BeiL  .  Wuther^poM  ^  Mack,  W.  S.  and  John  Logan,  W.  S.  Agents.  D. 
Clerk. 

C.  R. 


FIRST  DIVISION. 


No.  L. 


I5th  December  1836. 


MARY  RENDALL 

,  against 

CHRISTIAN  ROBERTSON  and  JOHN  RENDALL. 


Property. — Udal. — Superior  and  Vassal. — Certain  lands  in 
Orkney  found  to  be  udaly  in  respect  that  they  had  never  been  legi- 
timately feudalized,  the  right  of  the  Earl  of  Morton,  the  granter  of 
the  original  feu-disposition  in  1665,  having  been  reduced,  as  nullab 
initio,  in  an  action  raised  at  the  instance  of  the  Crown  in  1669. 

NamtiTe.  I^  I^d  ^  Crown  charter  was  granted  to  George,  Viscount  Gran* 
dison,  as  trustee  for  the  Earl  of  Morton,  of  the  earldom  of  Orkney. 
This  grant  was,  in  1669,  reduced  by  the  Crown;  (see  King's  Ad- 
vocate t;.  Lord  Morton,  Mor.  7857) ;  and  by  a  statute  passed  in 
the  same  year,  Orkney  was  declared  to  be  the  annexed  property  of 
the  Crown.  Meantime,  in  1665,  Douglas, of  Spynie,  the  factor  to 
the  Earl  of  Morton's  trust,  in  virtue  of  powers  granted  to  him  by 
the  trustees  to  set  lands  in  feu-farm,  and  enter  vassals  and  feoan, 
on  the  narrative  that  Robert  Spence,  (alias  Ingsay,)  should  have 
'  ane  better  right  and  security  thereof,'  granted  a  charter  of  feu- 
farm  in  favour  of  him  and  his  ispouse,  and  their  heirs,  of  the  four- 
penny  King's  lands  of  Ingsay,  in  Orkney.  Under  this  charter 
Robert  Spence  and  his  spouse  were  infeft  in  1665.  Their  son, 
John,  took  up  the  lands  on  the  death  of  his  parents,  in  virtue 
of  a  feudal  disposition  executed  by  them,  and  was  infeft  in  1677. 
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He  was  soceeeded  by  Robert  Spence,  who  died  uninfeft.     After  15  Dec.  1836. 
him,  his  daughter,  Mary  Spence,  the  pursuer's  grandmother,  pos-     ^^^v^^ 
Mssedtbe  laoda  of  Ingsay  till  her  death,  without  having  made  up  RobeAsoo  and 
any  fefldd  title.     She,  however,  executed,  in  1774,  a  feudal  dispo-  Rendali. 
Sim  of  the  lands  in  favour  of  John  Rendali,  in  Stromriess,  her  xarratirs. 
UiimI,  io  liferent,  and  the  children  of  the  marriage  in  fee,  re- 
$amg  her  own  and  her  mother's  liferent ;  and  upon  the  death  of 
tkse  parties,  the  eldest  sen  of  the  said  marriage,  Robert,  succeeded 
to  aod  possessed  the  said  lands  of  Ingsay,  as  proprietor,  but  with- 
oat  making  up  a  feudal  title. 

h  1806,  Robert  Rendali  sold  the  lands  of  Ingsay  to  his  young- 
at  brother,  Samuel,  the  father  of  the  original  pursuer,  George  Ren- 
dali; and  on  the  disposition  granted  by  him  *  as  heritable  udaller/ 
which  contained  precept  of  sasine,  Samuel  was  infeft  in  1808.  Ro- 
bert Rendali  died  in  February  1809,  and  was  survived  only  a  short 
tiaie  by  his  brother  Samuel,  who  died  in  May  following,  leaving  a 
vidov,  Isabel  Spence,  a  son,  George  Rendali,  and  a  daughter,  Mary, 
the  present  pursuer,  who  were  both  then  infants.  By  Robert's  will, 
dated  m  1801,  he  left  and  bequeathed  his  whole  lands  and  other  pro- 
perty to  his  brother  Samuel. 

John  Rendali,  the  second  son  of  Mary  Spence,  under  burden  of 
hii  own  liferent,  disponed  the  lands  to  George,  his  nephew,  who 
las  infeft  in  1809.  But  thereafter  libelling  himself  as  heir  of  John 
Spence,  the  person  who  had  died  last  infeft  in  the  property,  he 
htwgii  an  action  against  Isobel  Spence,  and  her  son  George,  and 
his  tutors  and  curators,  calling  for  reduction  of  the  disposition 
by  Robert  to  Samuel  Rendali  in  1806,  and  of  his  own  disposition 
to  his  nephew,  George,  in  1809,  with  their  respective  sasines,  and 
obtabed  decree  in  absence  in  the  reduction,  in  1812.  He  thereafter 
had  himaelf  served  heir  to  John  Spence,  and  on  retour  of  the  ser- 
▼iee  expede  a  Crown  charter,  and  was  infeft  in  1818b  Having 
this  completed  hia  titles,  he  raised,  in  1814,  an  action  of  removing 
sgaiost  Isobel  Spence  and  George  Rendali,  his  tutors  and  curators 
aad  aobtenanta,  and*- obtained  decree  in  absence.  John  RendaU. 
paaMsaed  the  lands  under  his  titles  and  decree  till  1819,  when  he 
•oU  them  to  the  defender,  Robertson.  She  was  infeft  in  1820,  and 
ibe  then  attempted  to  recover  from  George  Rendali,  by  adjudica- 
tion of  his  separate  property,  the  bygone  rents  contained  in  the  de- 
cree of  1814. 

In  1827,  George  Rendali  raised  the  present  action  of  reduction, 
(vhich,  on  his  death  was  taken  up  by  the  present  pursuer,  Mary 
Rendali,  his  sister,)  of  the  decree  of  reduction  obtained  by  John 
Randall  in  1812,  and  the  decree  of  1814  for  bygone  rents,  &c.  on 
the  grounds,  inter  alia,  that  they  were  disconform  to  their  warrants^ 
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15  Dec.  1836.  Void  in  essentialibus,  and  obtained  in  absence  against  bim,  at  the 

^*^V""^^    time  a  minor,  without  tutors  or  curators.     He  further  brought  a 

RoL^tsoD  and  Supplementary  reduction  of  the  service  expede  by  John  Kendall  to 

Rendaii.         John  Spcncc,  and  of  the  Crown  charter,  &c.,  and  the  sale  to  the 

defender,  Robertson,  on  the  grounds,  inter  alia,  that  the  lands  were 

udal,  and  capable  of  being  transmitted  to  the  heir-at-law,  by  mere 

survivancy  and  possession,  without  making  up  titles. 

The  Lord  Ordinary  ordered  cases,  and  reported  the  cause  to  the 
Inner-House. 


Narrative. 


Pursuer's 
Pleas. 


The  puTBuev  pleaded — (1.)  The  charter  granted  by  Douglas  of 
Spynie  in  favour  of  Robert  Spence  and  his  wife,  not  flowing  from 
the  Crown,  but  from  a  person  who  had  no  power  to  feudalize  the 
lands,  could  not  change  their  character  from  udal  to  feudal  subjects; 
Beatton  v.  Gaudie,  2d  Feb;  1832,  First  Division.  It  became  nu- 
gatory, in  consequence  of  no  regular  infeftment  being  taken  upon  it. 
Besides,  all  rights  of  this  description  granted  by  Lord  Mortoa  and 
bis  trustees,  or  their  commissioner,  Douglas,  became  void,  in  conse- 
quence of  the  reduction  at  the  instance  of  the  King's  Advocate,  and 
fell  under  the  sanction  of  the  act  1669,  c.  13.  (2.)  The  infeftment 
in  favour  of  John  Spence,  bearing  to  proceed  on  a  disposition  by 
bis  father  and  mother,  of  the  nature  of  a  noortis  causa  settlement, 
could  not  feudalize  the  property.  (3.)  Mary  Spence  having  suc- 
ceeded to  the  lands  as  udal  proprietrix,  had  power  to  execute  the 
settlement  in  1774,  in  favour  of  herself  and  her  husband  in  liferent, 
and  their  children  in  fee ;  and  assuming  that  the  said  settlement 
was  valid,  then,  upon  the  death  of  her  and  her  said  husband,  their 
three  sons,  Hobert,  John  and  Samuel  Kendall,  became  entitled, 
each  of  them,  to  a  third  of  the  property.  (4.)  Supposing  Mary 
•Spence  not  to  have  been  entitled  to  execute  the  said  settlement, 
then,  at  her  death,  .Robert  Kendall,  as  her  eldest  son,  became  udal 
proprietor,  and  was  entitled  to  enter  into  possession  of  the  whole 
lands.  (5.)  Prescription  cannot  be  pleaded  against  the  pursuer, 
laving  been  interrupted  by  her  own  and  her  brother's  minorities. 
(6.)  Supposing  the  settlement  by  Mary  Spence  to  be  cut  off- by 
prescription,  the  right  of  udal  property  taken  up  by  Kobert  Ren- 
daii, now  transmitted  to  the  pursuer,  embraces  the  whole  subjects. 
(7.)  Robert  Kendall,  as  an  udal  proprietor,  was  entitled  to  execute 
the  disposition  which  he  granted  in  favour  of  his  brother,  Samuel, 
the  pursuer's  father,  in  the  year  1806 ;  and  either  the  whole  pro- 
perty, or  a  third  part  thereof,  was  validly  conveyed  by  that  deed. 
(8.)  In  regard  to  such  udal  subjects,  the  conveyance  contained  in 
Robert  Kendall's  mortis  causa  settlement  is  entitled  to  receive  effect 
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The  defender  pleaded — It  is  jas  tertii  to  the  pursuer  to  plead  15  Dec.  1630. 
wy  objections  which  were  or  might  have  been  competent  to  the     ^■"•'V^*^ 
Croini.    The  reduction  founded  on  by  the  pursuer  was  brought  Robertson  and 
by  tLe  Crown»  for  the  purpose  of  recalling  the  grant  in  favour  of  Uendair. 
Lofd  Mortoo,  only  in  so  far  as  the  King,  or  King's  revenue  was  Defaoder'* 
iBJored  by  it ;  and  the  Crown  has  renounced  all  title  to  question  Piew. 
tie  Mender's  titles,  by  accepting  him  as  vassal  in  virtue  of  them. 
Besides,  Robert  Spence,  as  the  proprietor  of  Ingsay,  was  no  party 
to  the  redaction  in  1669;  and  the  mere  reduction  or  revocation 
of  tbe  grant  to  Lord  Morton,  had  not  the  effect  of  setting  aside  the 
titles  granted  previous  to  the  reduction.     This  is  established  by  the 
case  of  Lord  Dundas,  3d  Feb.  1779,  Morr.  15,103.     Farther,  the 
titles  in  question  are  now  freed  from  all  objection  by  prescription. 
Thecaseofthe  Duke  ofBuccleugh,  5th  Aug.  1768,  (Morr.  10,711,) 
shevs  that  the  nature  of  a  holding  may  be  altered  by  prescription ; 
lod  a  title  flowing  from  a  wrong  superior  will  become  valid  by  pre- 
scription as  a  title  to  the  vassal;  Miller,  17th  Feb.  1766,  (Morr. 
10,937) ;  so  that,  if  the  tenure  had  been  originally  udal,  the  posses* 
sioD  here,  for  more  than  forty  years,  upon  the  feudal  titles,,  must 
be  held  to  have  altered  the  original  holding. 

It  is  an  erroneous  statement  that  udal  lands  cannot  be  feudalized 
without  a  charter  flowing  directly  from  the  Crown.  See  Bank- 
ton,  ii.  3.  24;  Irvine,  4th  Feb.  1795,  {llorr.  10,316) ;  Mounsay, 
dOth  Nov.  1808,  F.  C. 

Lord  Mackenzie, — I  have  no  doubt  that  the  tenure  of  these  lands  Opinion  of 
was  originally  udal.  The  terms  of  the  grant  shew  that,  for  it  bears  '^ 
to  be,  to  give  '  ane  better  right  and  security  thereof/  The 
fiestion  therefore  comes  to  be,  whether  they  were  competently 
feudalized.  I  think  not,  because  the  right  of  the  party  who  at- 
tempted to  effect  this  change  on  the  holding  was  itself  reduced  by 
the  Crown.  After  that  proceeding  it  would  have  been  impossible 
far  the  Crovm  to  have  proceeded  against  the  grantees,  as  vassals,  for 
feodsl  delinquencies,  or  to  have  compelled  them  to  perform  feudal 
iervices.  I  therefore  am  of  opinion  that  the  lands  have  not  been 
niidly  feudalized,  and,  consequently,  that  they  are  still  udaL 

Lord  President — I  concur.  It  is  a  mistake  to  suppose,  that  be- 
anse  the  lands  are  r^entioned  as  <  King's  lands,'  they  must  there- 
fare  have  been  feudalized.  They  are  so  called  merely  to  distinguish 
them  from  bishop's  lands. 

Lard  Balgray. — I  am  of  the  same  opinion,  as  I  cannot  get  the 
better  of  the  decree  of  reduction.  ' 

Lard  GiBies, — I  concur  in  the  opinions  delivered.  The  title  of 
the  gnater  of  the  deeds  by  which  these  lands  are  said  to  be  feu- 
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U  Dec.  1696.  cUdized  bas  been  reduced  and  /oand  null,  not  only  frooi  the  date  of 
^^^V^    the  decree,  but  ab  initio.     I  must  therefore  hold  the  lands  to  be 

Robertson  and  ^^''  ^^'  >  ^^^  ^  ^^  "^^  prepared  to  go  farther  than  to  remit  the 
Rendall.         cause  to  the  Lord  Ordinary,  with  a  finding  to  that  effect 

The  Court  accordingly  unanimously  pronounced  a  judgment, 
finding,  <  That  the  lands  in  question  never  were  legitimately  fea- 
*  dalized,  and  now  remain  udal ;'  and  remitting,  quoad  ultra,  to  the 
Lord  Ordinary. 

Lord  Ordinaiy,  Cockburn.  Act.  Buthtrfiard,  Pyper,  Alt  Dean  ofFae.  (ffop^) 
G,  Oraham  BeH  P^Ur  Crooks,  W.  S.  and  JRobert  Urquhart,  S.S.C  Agenti. 
A  aeriu 
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nth  December  1886. 


JOHN  M«ARTHUR  and  JAMES  WADDELL 

againU 

GEORGE  SCOTT, 


Lord  Ordt- 
narjr*!  Inter- 
)pculor« 


Pboce8S.-^Obli6ant. — The  pursuer  of  an  action^  founded  on  a  kUer 
of  reUef  signed  by  three  parties^  having  in  his  summons  called  einly 
two  ofthemf^foundf  that  he  was  not  obliged  to  call  the  representor 
tives  of  the  third  ;  in  respect  thai  the  letter  was  held  by  both  ihs 
parties  in  the  action  to  import  a  several  obligation^  binding  eaiA  of 
the  obligants  pro  rata  only* 

Iv  tbis  advocation  the  following  point  arose ;  An  action  was  raised 
on  a  letter  of  relief  on  loosing  of  arrestmentp  granted  by  three 
parties,  tbe  two  advocatorSp  and  another  of  the  name  of  Cummiogt 
deceased.  It  was  pleaded,  in  defence,  that  all  tbe  parties  were  net 
called. 

The  Lord  Ordinary,  Ist  June  1836,  pronouneed  tbe  following 
interlocutor ; 

<  Tbe  Lord  Ordinary  having  beard  parties*  procurators,  and  eon* 

<  sidered  the  remit  and  whole  process,  finds,  that  tbe  letter  of  relief 

<  libelled  is  held  by  both  parties  in  the  present  litigation  to  import 

<  a  several  obligation,  binding  each  of  the  obligants  pro  rata  only; 

<  finds,  that,  agreeably  to  tbis  construction,  tbe  conduaiona  of  the 
f  libel  against  tbe  adyocaton^  M*Arth«r  and  Waddell,  were,  by 
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*  tlie  repb'es  in  the  inferior  conrt,  expressly  restricted  to  the  advo-  15  Dec.  isse. 

*  caton*  respective  shares  of  the  debt  covered  by  the  said  letter  of    ^»«»v^^ 

'  obligation  :  Therefore,  finds  it  unnecessary  to  call  the  representa-  Waddeu"»*°^ 

*  tires  of  James  Cnmming,  the  other  obligant,  and  adheres  to  the  Scotu 
'joigmeui  of  the  Sheriff,  repelling  the  preliminary  objection  that  x«ordOrdU 
'Cnnaing^s  representatives  were  not  called;  further,  in  respect  nary'g inter- 
f  tbt  both  parties  demand  a  diligence  for  the  recovery  of  writings,  ^"^'* 
'appoint  them  to  lodge  specifications  of  the  writings  called  feis 

<afld  that  within  eight  days.' 

Note. — <  The  sammons,  as  it  originally  stood,  was  not  altogether  Nota. 
'  fi^  from  ambiguity,  for  it  concludes  against  M^ Arthur  and  Wad« 

*  dell,  the  onfy  parties  called,  for  payment  *  of  the  sum  of  L.70, 
^  17s.  lOd.  sterling,  or  as  much  thereof  as  they  shall  be  found 
*^  liable  in,'  &c     But  the  matter  is  made  perfectly  clear  in  the 

*  replies  in  the  inferior  court,  in  which  the  pursuer  assigns  as  his 
'  renoo  for  not  calling  Cumming's  representatives,  <  that  the  obli- 
*'  gants  are  not  taken  bound  jointly  and  severally  in  the  letter  of 
**,  relief,'  and  that  *  the  defenders  are  sought  to  be  decerned  and 
**  ordained  only  for  what  part  of  the  sum  libelled  they  may  be 
^  foond  liable  in.  This  sum  is  two-thirds  of  the  amount  of  the 
<^  vhole  sum  paid  by  the  pursuer,  with  interest,  as  libelled,  under 
<<  deduction  of  two-thirds  of  the  composiUon  which  has  been  paid 
*'  by  the  common  debtor,  Anderson.'     And  the  same  construction 

*  of  the  letter  is  expressly  recognised  by  the  advocators,  whose 

*  e^hth  plea  in  law  in  their  revised  note  is,  that  <  the  letter  does 
^  not  infer  a  joint  and  several  obligation,  but  merely  one  pro  rata*^ 
'  The  advocators,  then,  being  called  as  bound  only  each  for  his  own 

*  diare,  and  they  admitting,  or  rather  maintaining,  that  to  be  the 

*  tme  nature  of  the  obligation,  there  is  no  ground  for  requiring*  the 

*  representatives  of  the  other  obligant  Gumming  to  be  made  parties 

*  to  the  present  process.' 

The  advocators  reclaimed. 

The  Cawri  adhered,  giving  expenses  from  the  date  of  the  Lord  Judgment. 
Ordinary's  interlocutor. 

Imd  (Mimrj,  Ftdkrtau        Act  Dem  ^Fac.  (Hcpe,)  J.  Andtnotu        Alt.  <So^. 
Get.  (CtmiMjfhame,)  Mibu.  John  CuBen,  W.  S. and  Grog  ^  Morton,  W.  S. 

Agenu.         5.  Clerk. 

C.  B. 
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SECOND  DIVISION. 

No.  LII.  I6th  DeeenAer  1836. 

ALEXANDER  PEARSON,  W.  S.  Pobterpield's  Trosteb, 

against 

Mbs  FOTHRINGHAM'S  trustees,  and  J.  A.  CASA- 

MAJOR,  AMD  Others,  Claimants. 

Legacy. — Testament. — Circumstances  where  a  testator  having  di" 
reefed  the  capital  sums  set  apart  for  answering  certain  armuities  to 
be  paid  to  seven  individuals  namedy  *  and  the  survivors  or  survivor 
*  ofthem^  share  and  share  alike, — it  was  founds  that  the  shares  of 
two  of  these  individuals  had  not  vested  in  them^  so  as  to  be  carried 
by  their  settlements^  although  they  survived  the  testator^  they  having 
predeceased  the  annuitants. 

Annuities. — Annualrent. — Circumstances  in  which  it  was  founds 
that  Hie  fuU  amount  of  annuities  was  due,  without  any  deduction 
for  the  interest  of  certain  special  legacies. 

NamaTe.  ALEXANDER  PoRTERFiELD  of  Porterfield  executed,  in  1810,  a 
trust-dhpositibn  and  settlement  tn/avour  of  Mr  Pearson,  and  of  the 
late  Mr  Frederick  Fothringham,  of  his  property,  heritable  and 
moveable,  for  the  purposes  following,  inter  alia.  Thirdly,  To  make 
payment  of  a  legacy  of  L.500  to  his  sister,  Mrs  Camilla  Porter- 
field,  wife  of  Boyd  Alexander  of  Southbar.  Fourthly,  To  pay  tbe 
following  annuities  to  his  sisters  after  named,  during  their  respec- 
tive lives,  viz.  to  Mrs  Christian  Porterfield  or  Fothringham,  an 
annuity  of  L.400 ;  to  Mrs  Ann  Porterfield  or  Paterson,  wife  of 
Lieutenant-Colonel  Thomas  Paterson,  a  like  annuity  of  L.400 ; 
to  Mrs  Margaret  Porterfield  or  Buchanan,  an  annuity  of  L.2OO9 
in  addition  to  the  annuity  already  settled  on  her :  which  annuities 
were  directed  to  be  paid  half-yearly,  commencing  payment  thereof 
at  the  second  term  of  Whitsunday  or  Martinmas  which  should 
happen  after  his  death,  for  the  year  preceding  such  first  term  of 
payment*     Fifthly,  *  In  the  event  of  there  being  any  of  the  pro- 

<  ceeds  of  my  said  funds  and  estate  remaining,  after  setting  apart 

*  capital  sums  sufficient  to  yield  the  three  annuities  of  L.400,  L.400 

<  and  L.200,  as  above  specified,  then  I  hereby  direct  my  said  tra»- 

*  tees  or  trustee  to  pay  such  surplus,^  U^ther  with  the  capital  sums 
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*  w  to  be  set  apart  for  answering  the  foresaid  annuities,  as  and  when  16  Dec.  1836. 
<soeh  capital  sums  become  tangible  by  the  deaths  of  the  said  an-     ^^•V^^ 
'Boitaots  respectively;  or,  in  the  event  of  there  being  no  surplus,  ^Tusteev  * 

*  then  the  capital  sums,  whatever  their  amount  may  be,  so  to  be  Fothringbam'i 

<  Tested  and  laid  out  as  aforesaid,  as  and  when  such  capital  sums  trustees,  &c. 
<ihU  become  tangible  as  aforesaid,  to  and  among  Mary  Paterson,  NamtiTe. 

<  Helen  Paterson,  Alexander  Paterson,  and  Mary- Ann  Paterson, 
'all children  procreated  of  the  marriage  between  the  said  Lieu- 
'tenant-Colonel  Thomas  Paterson,  and  Mrs  Ann  Porterfield  or 
'fktenon,  Buchanan,  Buchanan,  and 

<  Buchanan,  all  daughters  of  the  said  Mrs  Margaret  Porterfield  or 
'  Bochanan,  equally  among  the  said  Mary,  Helen,  Alexander,  and 

<  Mary-Ann  Patersons,  ,  ,  and 

'  Buchanans,  -share  and  share  alike,  and  the  survivors  or  survivor 

*  of  them,  and  that  at  the  first  term  of  Whitsunday  or  Martinmas 
'  after  their  respectively  attaining  majority,  or  being  married,  which- 
'  ever  of  these  events  shall  first  happen,  (uilder  the  declaration, 

*  liowever,  after  mentioned,)  or  as  soon  after  the  first  of  said  events 
'  as  the  said  capital  sums  so  to  be  set  apart  for  answering  the  fore- 

*  said  annuities  shall  become  tangible,  by  and  through  the  deaths 
'  of  the  Said  several  annuitants  respectively ;  hereby  declaring,  that 

*  until  such  several  shares  become  payable,  the  interest  or  dividends 

*  of  each  share  shall  be  payable  to  the  above-named  persons  respec- 
'  lively,  for  their  maintenance  and  education ;  but  I  hereby  give 
'  fail  power  to  my  said  trustees  or  trustee  to  advance  the  whole  or 
'any  part  of  the  principal  sum  falling  to  the  share  of  the  said 

*  Alexander  Paterson,  if  they  or  he  shall  judge  it  necessary,  for  his 
'  outfit  or  establishment  in  the  world ;  hereby  further  declaring, 

*  that  in  the  event  of  the  deaths  of  any  one  or  more  of  the  said 

*  Mary,  Helen,  Alexander,  and  Mary-Ann  Patersons,  or  , 
'                          ,  and                           Buchanans,  before  the  term 

*  of  payment  (one  or  more,  as  the  case  may  be,)  of  their  shares  as 

*  aforesaid,  but  that  such  deceasers  shall  leave  lawful  issue  of  their 

*  bodies  in  life,  and  which  issue  shall  be  in  life  at  the  time  their 
'  bther  or  mother  would  have  been  entitled  to  have  received  pay- 

*  Bent  of  their  shares  had  they  survived,  the  share  of  such  deceas- 

*  ing  parent  shall  belong  to,  and  be  paid  to  and  among  their  issue 
'  respectively,  and  that  at  the  periods  at  which  such  deceasing  pa- 
'  rents  would  have  received  the  same  had  they  been  in  life.  But 
'  &rther,  it  is  hereby  expressly  provided  and  declared,  and  I  do 

*  hereby  direct  and  appoint  my  said  trustees  or  trustee  to  regulate 
'  themselves  accordingly,  that  it  shall  be  completely  in  the  power 

*  of  my  said  trostees  or  trustee,  if  they  or  he  shall  think  improper 
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U  Dec.  183a.  <  60  to  do^  to  settle  and  secure  the  shares  ftlling  to  all,  or  any  one 
^""^V^^    <  or  more»  of  the  said  Mary,  Helen,  and  Mary- Ann  Patersons,  and 

?r".^f'    *  .  .""d  BuebaiMu-, 

Fothringb«xD's  <  SO  as  all,  OT  any  one  or  more  of  then,  shall  only  be  entitle«l  to 
Tnutees,  Ac.  ,  ^^^  ^^  interest  or  dividends  of  their  respective  shares  during 
K«rr«uTe.       <  their  several  lives,  and  the  capitals  of  their  shares  shall,  in  this 

<  case,  iail  and  descend  to  their  respective  heirs,  executors  or  as- 

<  signees.'  Sixthly^  The  trustees  were  directed,  in  tl^  event  of  the 
residue  of  his  funds  and  estate,  after  payment  and  fulfilment  of  debts 
and  obligations,  and  of  the  legacy  of  L.500  to  Mrs  Alexander, 
amounting  to  upwards  of  L.  15,000,  to  pay  out  of  such  residue  the 
fum  of  L.iOOO  to  each  of  George  and  Thomas  Patersons,  sons  of 
the  said  Lieutenant- Colonel  Thomas  Paterson.     But  if  such  resi- 
due should  be  under  L.  15,000,  and  not  less  than  L.8000,  these 
two  l^acies  were  to  be  reduced  to  L.500  each  ;  while,  if  the  said 
lesidue  should  not  amount  to  L.8000,  the  said  George  and  Thomas 
Patersons  were  not  to  be  entitled  to  receive  any  legacies  at  all. 
These  legacies  were  to  be  payable  at  the  first  term  of  Whitauaday 
or  Martinmas  after  the  testator's  death,  and  to  bear  interest  froni 
the  said  term  of  payment  till  paid. 

Alexander  Porterfield  died  in  May  1815.  He  was  survived  by 
bis  sisters,  Mrs  Fothringham  and  Mrs  Paterson,  but  not  by  Mrs 
Buchanan*  He  was  also  predeceased  by  two  of  the  residuary  le- 
gatees mentioned  in  the  trust- disposition,  of  the  name  of  Buchanan, 
without  issue  of  their  bodies ;  and  he  was  survived  by  the  other 
five,  vis.  by  Mary  Paterson,  afterwards  Mrs  Casamajor ;  by  Helen 
Paterson,  afterwards  Mrs  Bligh,  and  now  Mrs  Wellesley ;  by 
Alexander  Paterson ;  by  Mary- Ann  Paterson,  afterwards  Mrs 
Shepheard ;  and  by  Jane  Buchanan,  afterwards  Mrs  Rynd. 

The  free  residue  of  Mr  Porterfield's  estate  exceeded  L.  15,000, 
but  the  payment  of  the  annuities  to  the  two  surviving  sister's  ex- 
hausted.the  whole  annual  income  of  it. 

Mrs  Fothringham  died-in  March  1834,  having  been  predeceased 
by  Alexander .  Paterson  and  Mary,.  Mrs  Casamajor.  Alexander. 
Paterson  had  attained  miajority  before  his  death,  and  exeeuled  a 
general  settlement  of  all  his  property  in  £avour  of  Mrs  Fothringham. 
Mrs  Casamajor  executed  a  similar  settlement,  in  favour  of  her  hus- 
bandj  and  left  three  children  in  minority. 

On  Mrs  Fothrihgham's  death,  Mr  Pearson  brought  an  action  of 
muteiplepoinding  and  exoneration,  for  the  purpose  of  having  varioua 
questions,  which  had  arisen  under  the  settlement  determined,  and 
the  trust  wound  up.  In  this  action  clmms  were  given  ia  for  seve- 
ral parties.    Among  others^  Mrs  Fothringham's  truatees  daioiedy 
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(1.)  To  be  ranked,  primo  loco,  for  arrears  of  annoity  dne  to  Mrs  16  Dm.  183d. 
Fotbii^iiam  at  the  time  of  her  death :  (2.)  For  Alexander  Pater-    ^^^v*^ 
mfi  fbm  of  the  fand,  on  the  plea  that  his  share  had  vested  pre-  ^^^^^^^f ' 
Yiooi  U>  hu  death ;  and  founded  on  these  authorities ;  Fouke  t;.  Fothringbam*i 
DucuHi  Ist  March  1770,  (8092,)  affirmed  on  appeal;  Nieolson  v.  "^^  ^<'- 
Rmmjf  16th  Dec.  1806,  {App.  to  Legacy ,  No.  2.);  Wallace  v.  NamtiTe, 
Waiiaep,  28th  Jan.  1807;  Nisbetv.  Macdougall,  27th  Jane  1809; 
Serewright  v.  Dallas,  27th  Jan.  1824;  Macdoagal  and  Selkrig  v. 
Cbvford,  6th  Feb.  1824;  Leitch  v.  Leitch,  2d  June  1826,  affirm* 
td  00  appeal ;  Ramsay  v.  Ramsay,  26th  June  1833;  Mirrlees  v. 
HatUe»  17th  May  1826. 

Mr  Casaaugor  and  other  legatees  resisted  the  second  part  of  the 
fimm,  on  the  groand  that  the  legacy  to  Alexander  had  not  vested, 
sad  referred  to  these  authorities;  Archibalds,  Jan.  1673,  Mor.  4274; 
Lord  Boyd,  22d  Nov.  1749,  Mor.  4205 ;  Bisset,  26th  Nov.  1799, 
Afpada  to  Deathbed,  No.  2.;  Littlejohn,  Jan.  1684,  Mor.  4330  ; 
Mebte,  6€li  Feb.  1724,  ilfor.  4321 ;  Macreadie,  15th  Nov.  1752, 
iiar.4402. 

They  oigeeted  to  the  first  part  of  the  claim,  that  Mrs  Fothring- 
km's  troslees  had  no  right  to  the  annuity  granted  to  her  snbsequent 
to  the  last  term  of  Whitanndiay  or  Martinmas  which  occorred  in  her 
liietinie;  Earlof  Dalhonsiei,  19th  June  1787,  M.  15»915;  Colbrooke^ 
14tkl(by  1835,  F.C. 

Mis  Fothriagfaam's  trustees  and  Mrs  Paterson,  two  of  the  an-' 
Boitante,  fivthev  pleaded,  that  in  ascertuning  the  amount  of  the 
iaeioM  of  the  trast*estate  felling  to  the  annuitants,  the  interest  of 
the  two  legaciea  lo  George  and  Thomas  Paterson  ought  not  to  be 
Moeted  from  tha  income ;  but  the  said  two  legacies,  with  interest 
in  thereooy  a*  the  period  of  the  death  of  the  annuitants,  otight  ta 
be  taken  frenr  tJbe  capital  of  the  residue. 

The  panrta  ef  difficulty  are  embraced  in  the  interlocator  of  the 
Lsrd  Qtdipatjf  imd  expUined  jn  the  relative  note : 


*  The  Ltird:  Ordinary,  having  consfdered  the  closed  record,  and  Lord  Ordi- 
'  heard  parties'  procurators  thereon,  and  madeavisandum^  Finds,  ^'*^^^^* 
^iVtsis^  That  as  the  tnist>deed,  in  the  fourth  article  of  the  pur-^ 
'  poses  thereof  expressly  ordains  the  trustees  to  pay  the  annul  ties* 

*  thereby  pravided  to  the  three  parties  named,  commencijig  the 
^  ihat  payment  at  the  second  term  of  Whitstmday  or  Martinmas 
^ after  the  testator'a  death;,  and  as  the  only  event  provided  for^ 
'  whcKby  the  amount  of  those  annuities  was  to  be  diminished,  is 

*  cxpiesaly  the  event,  that  after  pajnnent  of  the  testator's  debtfr  and 

*  obligaliflBB,  the  expeases-of  Che  tcust^  and  one  legacy  of  KSflO  ta 


252 


DECISIONS  OF  THE 


No.  52. 


16  Dec.  1830. 


Pqrterfield'& 
Trustee  v, 
Fothringbam's 
Trustees,  &c. 


Lord  Ordi- 
nary*8  Inter* 
locutor. 


Mrs  Alexander,  *  the  residue  of  the  proceeds  of  my  funds  and 
*  estate  shall  not  be  sufficient  for  yielding  the  foresaid  annuities 
<  hereby  settled  on  my  foresaid  sisters,'  the  said  annuitants  were 
entitled  to  receive,  and  the  trustees  were  bound  to  pay  the  full 
annuities  so  provided  to  them  during  their  lives  respectively,  so  far 
as  the  residue,  after  those  deductions,  were  sufficient  for  the  pur- 
pose ;  and  finds,  that  their  claim  to  such  annuities  cannot  be  di- 
minished or  affected  by  the  subsequent  provision  of  the  two  lega- 
cies to  George  and  Thomas. Paterson,  by  the  sixth  purpose  of 
the  said  trust,  or  by  the  interests  accruing  on  those  provisions : 
Finds,  Secundoy  That  the  annuitants  were  entitled  to  a  full  year's 
annuity  at  the  second  term  after  the  testator's  death,  it  being  ex- 
pressly provided  that  the  annuities  shall  then  be  paid  ^  for  the 
^  year  preceding  such  term  of  payment :'  Finds,  Teriio,  That  it 
has  been  sufficiently  proved,  and  is  now  admitted,  that  Alexander 
Paterson,  to  whom  a  share  of  the  residue  of  the  estate  was  pro- 
vided, survived  the  years  of  majority  ;  and  finds,  that  Mary  Pater- 
son, another  of  the  residuary  legatees,  was  married  to  the  claimant, 
Jaines  Archibald  Casamajor,  many  years  ago ;  but  finds  it  ad- 
mitted, that  both  these  parties  predeceased  Mrs  Fothringham,' 
the  annuitant,  who  died  on  the  dlst  March  1834:  Finds,  Quarto^ 
That  the  shares  of  the  residue  of  the  estate,  so  far  as  the  same 
consisted  of  capital  sums  set  apart  for  answering  the  said  annui- 
ties, provided  to  the  said  Mary  and  Alexander  Patersons,  by  the 
^^h  article  of  the  purposes  declared,  whereby  the  said  residue 
was  appointed  to  be  paid  to  the  seven  individuals  therein  named, 
share  and  share  alike,  '  and  the  survivors  or  survivor  of  them,' 
under  the  conditions  farther  therein  expressed,  were  not  so  vested 
in  the  said  Mary  and  Alexander  Paterson,  as  to  enable  them 
effectually  to  dispose  thereof:  Finds,  that  the  children  of  the  said 
Mary  Paterson,  who  were  in  life  at  the  death  of  Mrs  Fothringham, 
are  entitled,  as  conditional  institutes,  to  succeed  to  the  share  ap- 
pointed  in  the  first  instance  to  be  paid  to  her,  according  to  the 
express  provision  to  that  effect;  and  finds,  that  in  the  event  which 
has  occurred,  the  share  provided  to  Alexander  Paterson  must  fall 
to  the  *  survivors'  of  the  seven  legatees  named,  who  were  in  life 
at  Mrs  Fothringham's  death,  together  with  the  children  of  Mary 
Paterson,  surviving,  to  the  extent. of  one  portion  thereof,  in  the 
place  of  Mary  Paterson  herself,  as  conditional  institutes :  There- 
fore, ranks  and  prefers  the  claimants,  the  trustees  of  Mrs  Foth* 
ringham,  in  terms  of  the  first  article  of  their  claim,  reserving  all 
questions  as  to  the  amount  of  such  arrears  of  annuities ;  but  re- 
pels the  second  claim  made  for  them:  Ranks  and  prefers  the 
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'ehtnint,  Mr  Casamajor,  as  administrator-in-Iaw  for  bis  children^  16  Dec.  183d 
•Jane,  Mary  and  Elizabeth,  and  tbeir  attorney  and  mandataries,  in  ^""^v^ . 
<  tenni  of  the  second  alternative  in  the  second  article  of  his  claim ;  •frulueV  ' 

*  kot  repeb  the  claim  made  in  his  own  right ;  and  in  respect  that  Fotbringbam's 

•  tht  daim  made  to  a  share  of  the  legacy  left  to  George  Paterson  Trustees, 

'  lis  abandoned  at  the  debate,  as  it  had  become  known  since  the  Lord  Ordi- 
'reeord  was  made  up  that  George  Paterson  had  left  a  deed  of  set-  jJ,*cutor.°**'" 
'  dement,  repels  the  first  article  of  Mr  Casamajor's  claim  :  Ranks 
'and  prefers  the  claimant,   Mrs  Rynd,  according  to  the  second 

*  article  of  her  claim,  but  supersedes  consideration  of  her  first  claim, 
'  with  reference  to  the  Lord  Ordinary's  interlocutor  of  the  24th 

*  March  last :  Ranks  and  prefers  Mr  Alexander  Pearson,  as  trustee 

*  under  the  marriage*settlement  of  Mrs  Helen  Paterson  or  Bligh,  in 
'  terms  of  his  claim :  Ranks  and  prefers  Mr  Pearson  in  like  manner, 
'as  trustee  in  the  marriage-settlement  of  Mrs  Ann  Paterson  or 

*  iSiepheard,  in  terms  of  his  claim :  Ranks  and  prefers  the  claimant, 
'  Mrs  Ann  Porterfield  or  Paterson,  and  her  husband  and  manda- 

*  taries,  in  terms  of  her  claim,  reserving  all  questions  as  to  the 
■  amount  of  such  arrears  of  annuities :  Finds  no  expenses  due  to  any 

<  party ;  and  appoints  the  cause  to  be  enrolled,  in  order  that  the 
'  points  rendaining  for  consideration  may  be  disposed  of,  and  the 

*  moltiplepoinding  finally  extricated,  on  the  principles  of  this  inter- 

<  locator/ 

Note, — <  This  cause  is  certainly  one  of  great  diflBcuIty,  in  two  Note. 
'  p<Hnts,  but  especially  in  that  which  stands ^ourM  in  the  findings 
'  of  the  above  interlocutor.    The  first  point  presents  a  considerable 

*  perplexity,  by  the  apparent  contradiction  between  ihe/burt/i  and 
'  sixth  heads  of  the  trust  purposes.     But  after  much  consideration, 

*  the  Lord  Ordinary  is  of  opinion,  that  the  provision  of  the  annui- 
'  des  must  take  effect  according  to  its  terms,  which  are  quite  clear, 

*  unambigooos,  and  unqualified,  except  by  the  clauses  of  that  pro- 

*  vinon  itself.     The  tizth  provision  of  the  conditional  legacies  to 

*  George  and  Thomas  Paterson,  however  it  may  seem  to  interfere 

*  with  the  investment  of  the  funds  for  securing  the  annuities,  con- 

*  laina  no  declaration  that  the  annuities  shall  be  at  all  diminished 

*  00  account  of  those  legacies.  Although,  therefore,  it  may  be  dif- 
'  ficolt  to  explain  under  what  views  it  was  that  the  testator  regu« 
<  lited  those  legacies  by  the  amounts  of  residue  stated,  the  Lord 
'  Ordinary  is  satisfied  that  there  is  no  such  distinct  expression  of 

*  will  to  alter  or  restrain  the  provision  of  the  annuities,  as  can  be 
'  keld  legally  to  produce  that  effect     The  ultimate  question  here 

*  is  not  at  ail  between  the  annuitants  and  the  legatees,  George  and 
«  Thomas,  bat  solely  between  the  residuary  legatees  and  the  an- 
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nuitants*  There  is  no  doubt  that  the  special  legacies  must  be 
paid,  because  the  free  residue  did  exceed  L.  15,000,  and  they 
must,  of  course,  bear  interest  from  the  term  of  payment  The 
real  question  is,  whether  the  interest  of  those  legacies  is  to  be 
held  as  a  burden  diminishing  the  annuities,  or  as  a  burden  dimi- 
nishing the  ultimate  residue  to  remain  for  the  residuary  legatees. 
The  Lord  Ordinary  is  of  opinion,  that  neither  by  .the  terms  of 
the  deed,  nor  by  any  presumption  as  to  the  probable  intention  of 
the  testator,  can  it  be  held,  that  the  burden  was  meant  to  affect 
the  annuities,  inrhich  were'tnade  It  primary  purpose  of  the  trust  It 
is  entirely  a  question  of  intention.  But  the  provision  of  the  an- 
nuities being  the  first  in  order,  and,  from  its  nature,  presumed  to 
be  of  first  importance  in  the  testator's  mind,  and  the  words  being 
clear,  the  Lord  Ordinary  thinks  that  nothing  but  the  most  ex- 
press words,  in  a  latter  part  of  the  deed,  could  be  held  to  take 
away  a  right  so  explicitly  given. 

<  There  seems  to  be  no  doubt  on  the  point  which  stands  second  in 
the  interlocutor,  that  the  annuitants  were  entitled  to  a  full  year's 
annuity  at  the  second  term  after  the  testator's  death.  It  is  mndi 
the  same  as  if  he  had  ordered  a  half-year's  annuity  to  be  paid  at 
the  first  term  after  his  death.     The  point  seemed  to  be  conceded. 

*  The  third  finding  merely  comprehends  certain  points  of  £EtcC, 
necessary  for  raising  the  fourth  question.  But  it  was  certainly 
admitted  in  the  debate,  that  the  fact  of  Alexander  Paterson  having 
survived  majority  was  sufficiently  proved. 

*  Thsit  fourth  question  is  the  great  difficulty  in  the  case.  Itris 
purely  a  question  of  intention.  Some  aid  may,  indeed,  be  obtain- 
ed from  the  decided  cases.  But  when  they  have  been  all  consider- 
ed, it  still  becomes  necessary  to  return  to  the  deed  itself,  and  to 
weigh  every  word  of  the  remarkable  clauses  in  this  destinalion  of 
the  residue  of  the  estate.  - 

<  If  there  had  been  a  surplus  after  securing  the  annuities)  there  is 
no  doubt  that  it  must  have  become  payable  to  each  of  the  nomina- 
ting legatees -who  survived  the  testator,  if  they  also  attained  mar- 
riage or  majority.  But  tbdpgb.this  circumstance  creates  a  pecn- 
liarity  in  this  trust,  if  the  shares  of  the  capital  sums  iavested  for 
the  annuities  must  be  dealt  with  ni  a  different  manner,  it  does  not 
appear  to  the  Lord  Ordinary  that  it  goes  a  great  way  to  solve  the 
quet^tion  here  in  controversy.  The4case  of  a  surplus  is  a  very  s^impie 
case ;  and  it  could  scarcely  come  to  any  other  result^  unless  it  w^e 
supposable  that  it  might  be  a  question,  whether  even  marriage  or 
majority  was  necessary  to  vest  the  right?  But  while  the  terms  of 
the  deed  would  probably  exclude  this  last  coo8truction»  the  question 
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'  as  to  the  c&pitel  sums  which  were  to  be  locked  up  evidently  stands  16  Dec.  T8S<. 

<  oaaseparate  footings  in  so  far  as  a  separate  and  independent  qua-    ^^V^ 

<  Gtf  or  condition  necessarily  came  to  be  added  to  the  other  ouspen-  j^ust^  ». 

'  sire  declarations.  .  Foihringhom's 

« Tbe  trustees  are  appointed  to  pay  that  part  of  the  residue,  *  as    '^^^^    ^ 
'*iod  when  aucb  capital  sums  become  tangible  by  the  deaths  of  the      Nom. 
<<  nid  annuitants  respectively/   This  means  tangible  to  the  trustees. 

<  When  that  event  happens,  they  are  to  pay  to  the  individuals  named, 
<*  md  the  survivor  or  survivors  of  them.'  Survivors  of  what  ?  If  the 
'deed  had  .gone  no  farther,  the  words  must  either  have  meant  sur- 
'  mors  of  the  testator,  or  survivors  of  the  event  before  mentioned. 

<  Tbe  subsequent  clauses  will  not  admit  of  the  first  construction ;  and 

<  it  seems  but  reasonable  to  suppose,  that  at  least '  survivors '  of  the 

<  event  was  included  in  the  expression.  But  the  clause  goes  on  to 
'  fix  the  terms  of  payment,  which  are  the  first  term  after  majority  or 

<  marriage,  *  or  as  soon  after  the  first  of  the  said  events  as  the  capital 
"  SOBS  shall  become  tangiUe '  by  the  deaths  of  the  annuitants  respec- 

*  tively.    Here  it  is  distinctly  contemplated,  that  the  parties  might 

<  be  married  or  of  age,  while  yet  the  shares  could  not  be  paid  to 

<  them,  the  funds  not  being  tangible.  This  last  event,  therefore,  is 
'  a  separate  and  necessary  term  or  condition  of  the  payment;  and  if 
^  it  most  be  granted  that  the  provision  in  favour  of  the  survivors  is  a 

*  esoditioBal  institution,  with  reference  to  the  terms  of  marriage  or 

*  majority,  it  is  very  difficult  indeed  to  say,  that  it  is  not  so  in  re- 

*  spect  of  the  term  before  which  no  payment  could  be  made  to  any 


<  The  two  clauses  which  follow,  allowing  the  interests  or  dividend 

*  to  be  applied  for  the  maintenance  and  education  of  the  legatees 

*  until  the  shares  become  payable,  and  empowering  the  trustees  to 

*  advance  part  of  the  principal  sum  to  Alexander  Paterson,  if  they 

*  should  think  it  necessary,  evidently  have  reference  to  this  state  of 

*  the  ease,  that  the  funds  had  become  tangible  by  the  death  of  the 
•**  annuitants^  while  yet  some  of  the  legatees  were  neither  married  lior 

*  of  age ;  for  it  c^BQt  be  sapposed  that  the  trustees  could  exercise 

*  such  a  power' while  the  funds  stood  wholly  invested,  and  required 
'for  the  annuities^     However  useful  in  argument,  therefore,  these 

*  daoses  might -hove  been,- if  the  question  were,  whether  there  could 
'be  a  vesting  before  marriage  or  majority,  they  evidently  do  not 
'  apply  to  tke  event-of  the  funds  continuing  lodied  up.     And  this 

*  leads  inevitably  to  the  inference^  that  the  provision  to  the  *  survi- 
**  veis'  had  a  much  more  direct  reference  to  the  &ct  of  the  legatees 
'  beiqg  survivors  of  tbe  one  event  essential  to  the  payment,  than  to 
'  the  terms  ai  marriage  or  majority,  afterwards  mentioned* 
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16  Dec.  1836.    '  <  But  the  clause  whicb  appears  to  the  Lord  Ordinary  to  be  of  most 

^^^V^^     *  importance,  in  connection  with  the  provision  to  '  survivors,'  is  that 

TrasteeV  *     *  which  declares,  that  in  the  event  of  the  deaths  of  any  of  the  indi- 

Foibringiiain'8  <  viduals  *  before  the  term  of  payment  (one  or  more,  as  the  case  may 

^*    ^'    "  be,)  of  their  shares  'as  aforesaid,  but  that  such  deceasers  shall  leave 

Mote.  «  lawful  issues  of  their  bodies  in  life,  and  which  issue  shall  be  in  life 

*^  at  the  time  their  father  or  mother  would  have  been  entitled  to  have 

"  received  payment  of  their  shares,  had  they  survived,'  the  share 

*  shall  belong,  and  be  paid  to  such  issue,  ^  and  that  at  the  periods  at 
<^  which  such  deceasing  parents  would  have  received  the  same  bad 
^*  they  been  in  life.'     It  is  impossible  to  doubt,  that  in  this  clause 

<  the  testator  had  in  view  all  the  events  on  which  the  payment  was 

<  suspended,  and  specially  the  decease  of  the  annuitants.  The  words 
♦<  one  or  more^  in  the  way  they  are  placed,  are  very  singular,  and 
^  really  must  relate  to  the  successive  contingencies  in  the  deaths  of 

<  the  annuitants.  What  is  the  substance  of  the  provision?  The  effect 

*  of  it  will  be  best  tried  by  looking  to  the  case  of  Mary  Paterson. 

<  The  clause  necessarily  supposes  marriage ;  so  that  the  term  of  pay- 
'  ment  was  necessarily  past.  Yet  it  is  provided,  that  in  the  event  of 
"  any  of  the  parties  dying  *  before  the  term  of  payment,'  (*  ont  or 
*^  morey*)  leaving  issue,  which  shall  be  in  life  at  the  time  when  their 

<  father  or  mother  would  have  been  entitled  to  receive  payment, 
^'  had  they  survived,'  the  share  shall  belong,  and  be  paid  to  such 

*  issue.     The  party  being  married,  and  leaving  issue  in  life,  even 

*  that  issue  shall  not  take,  unless  it  be  in  life  at  the  still  postponed 

*  term  at  which  the  parents,  if  surviving,  would  have  been  entitled 

<  to  payment.  Then,  who  is  to  take  if  the  issue  survived  the  parent, 
^  but  was  not  in  life  when  the  money  was  payable  ?  Plainly,  not  the 

<  parent  who  had  predeceased  the  child,  nor  any  one  in  that  parent's 
'  right;  and  not  the  child's  heir,  seeing  that  it  never  was  within  the 

*  condition  of  the  destination,  not  having  been  in  life  at  the  period 

*  fixed.  In  the  case  supposed,  the  share  must  evidently  go  to  the 
*^  survivors '  of  the  other  legatees. 

*^  But  take  it  another  way.   Mary  Paterson  dies,  her  children  sur- 

*  vive,  and  are  in  life  when  Mrs  Fothringham's  annuity  ceases*  Are 

<  they  not  conditional  institutes?  The  very  case  stated  is,  that  they 

*  were  in  life  at  the  time  when  Mary  would  have  been  entitled  to 

<  receive  payment  if  she  had  survived ;  in  which  it  is  implied,  that 

<  as  she  did  not  survive,  she  never  was  entitled  to  receive  payment; 
^  and  that  it  is  in  their  own  right  as  conditional  institutes,  and  not  as 

<  substitutes  through  her,  that  the  children  are  entitled  to  take  the 

*  share,  and  exclude  the  other  survivors.    The  Lord  Ordinary  most 

<  confess,  that  he  sees  no  other  way  in  which  the  clause  can  be 
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« Ktsombly  construed.    It  distinctly  explains  tie  meaning  of  <  sur-  ^^  '^^-  l^se. 
•^TiTon'  in  the  previous  clause,  and  renders  it  impossible  to  sup-  J^^'^f^ 
<  pose  that  the  testator  considered  the  share  as  already  vested  in  the  Trustee  v. 
*  mBRied  legatee,  so  as  to  enable  him  or  her  to  defeat  the  right  of  Fotbnngham't 

..,.,,  Trustees,  &c. 

'Bet  if  the  share  was  not  vested  in  Mary  Paterson,  so  as  to  en-     Note. 
*Me  her  to  exclude  her  own  children,  neither  could  it  be  vested 
'either  in  her,  or  in  Alexander  Paterson,  to  the  effect  of  excluding, 

*  bjrdeed,  the  conditional  institution  of  the  other  legatees  surviving, 
( in  the  more  general  case  of  the  party  dying  before  the  capital  sums 
'  were  tangible,  and  leaving  no  issue.  The  clause  seems  to  demon- 
'itrate,  that  in  the  estimation  of  the  testator,  the  term  of  payment 

*  to  which  the  survivance  peculiarly  referred,  was  the  period  when 
'  the  capital  sums  might  successively  be  set  free ;  and,  therefore,  the 

*  Lord  Ordinary  is,  on  the  whole,  of  opinion,  that  it  is  impossible  to 
'hold  that  there  was  any  vested  right  to  render  a  conveyance  effec- 

<  tul  by  a  party  who  did  not  survive  that  term.  It  must  necessarily 
'foUov,  from  the  view  above  taken  of  the  clause  as  to  the  case  of  a 

<  legatee  dying,  but  leaving  issue,  that  such  issue  must  be  consider- 
'ed  as  in  the  same  place  in  which  the  parent,  if  surviving,  would 
'  ha?e  been,  and  so  entitled,  as  one  survivor,  to  a  share  of  the  legacy 
'Ulen  by  the  death  of  Alexander  Paterson. 

'  The  Lord  Ordinary  will  not  enter  minutely  into  the  cases  cited. 
'  The  hte  case  of  Marchbanks  v.  Aikman,  Idth  February  1836,  was 

<  moch  relied  on.     That  was  itself  a  very  difficult  case.     The  Lord  • 
'  Ordinary  would  have  concurred  in  the  judgment,  though  he  must 

'also  have  agreed  with  the  Court,  in  not  adopting  the  test  for  such 
'ones  kid  down  in  the  note  of  the  Lord  Ordinary  in  that  case. 
'  Bot  the  present  is  a  far  more  special  case,  in  which,  however  na- 

*  tond  the  leaning  may  be  in  favour  of  the  vesting  of  such  a  legacy, 
'  he  finds  himself  constrained,  by  what  he  thinks  the  evident  inten- 
'  tion  of  the  testator,  to  hold  that  the  right  was  not  vested.  The 
'  ease  of  Smith  v.  Leitch  is  a  very  important  case,  though  the  re- 
'  port  of  it  in  the  House  of  Lords  is  not  quite  satisfactory.  But 
'the  judgment  in  that  case  would  have  been  the  other  way,  if  it 

*  hid  not  been  for  the  marked  change  in  the  form  of  expression  in' 

*  the  destination  to  Andrew  Leitch,  from  that  which  had  been  used 

*  in  all  the  previous  branches  of  the  destination,  and  the  omission 
'  in  his  case  of  the  material  words  which  distinctly  qualified  the 

*  light  given  in  the  others. 

*  The  only  other  case  to  which  the  Lord  Ordinary  will  refer, 
'  (though  a  great  many  were  quoted  to  him,)  is  that  of  Wallace  v. 

*  Wallace,  28th  January  1827.     He  certainly  thinks  that  case  of 
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great  importance ;  and  it  seems  to  him,  when  carefully  considered, 
to  afford  a  safe  guide  for  the  decision  of  this  cause.     There  were 
two  points  in  it ;  and  the  parties  who  maintain  the  vested  right 
naturally  refer  to  that  which  is  reported  second  in  order,  as  the 
most  important     That  related  to  a  simple  legacy  to  Alexander 
Wallace ;  the  deed  providing,  that  on  the  death  of  the  longest 
liver  of  the  testator  and  his  wife,  the  trustees  should  pay  that 
legacy  to  him.     There. was  no  ulterior  destination  over  or  ulterior; 
and  the  simple  question  was,  whether  that  legacy  had  kpsed  by 
Alexander  Wallace  predeceasing  Mrs  Houston  ?   It  cannot  be 
doubted  that  the  judgment  was  right,  which  found  that  it  had  not 
lapsed ;  but  it  would  have  been  a  very  different  case,  even  in  diat 
branch  of  it,  if  there  had  been  a  farther,  and,  as  in  this  case,  nomi- 
natim  institution  or  substitution  of  others,  in  case  he  did  not  sur- 
vive the  longest  liver. 

<  But  the  first  part  of  that  case  appears  to  be  the  most  instructire 
for  the  present  cause.  That  related  to  the  residue  of  the  estate, 
which  was  to  be  divided  among  the  children  of  Alexander  Wallace 

*  that  pay  be  in  life  at  the  death  of  the  longest  liver  of  me  and  my 

*  said  spouse ;'  these  sums  being  made  payable  also  at  marriage 
and  majority,  *  whichever  of  these  events  shall  first  happen  after 

^  the  decease  of  the  longest  liver  of  me  and  my  said  spouse.'    Then 
there  was  a  provision,  that  in  the  event  of  the  death  of  any  of  the 
said  children  before  their  share  became  payable,  it  should  accresce 
to  the  survivors  equally.     Nothing  can  be  more  like  to  the  pre- 
sent case,  except  that  the  deed  there  did  not  contain  the  clause, 
excepting  from  the  right  of  the  survivors  the  case  of  a  child  dying 
before  the  shares  were  payable,  but  leaving  issue.     Butwhatvas 
the  question,  and  the  ground  of  judgment  ?  It  was  entirely  on 
the  implied  condition,  *  si  sine  liberis  decesserit,'  as  qualifying  the 
farther  institution  of  the  survivors.     No  one  imagined  or  attempt- 
ed to  argue,  that,  independent  of  that  special  case  of  a  child  left, 
which  stands  on  a  peculiar  presumption  of  equity,  the  share  of  the 
residue  could  have  been  held  to  be  vested  in  the  child  predeoeai- 
ing  Mrs  Houston,  to  the  effect  of  supporting  a  conveyance  to  a 
stranger.     The  whole  pleadings  and  opinions  assumed  the  re- 
verse.    But  wherein  does  this  case  differ?   Essentially  in  this 
only,  that  here  the  testator  has  so  provided  for  that  case  of  a  child 
dying  before  the  fund  was  set  free,  but  leaving  issue,  aa  to  show, 
that,  in  actual  intention,  he  meant  precisely  what  in  Wallace^ 
case  was  presumed  on  a  known  rule  of  law,  with  ilie  additional 
circumstance  of  a  positive  exclusion  of  the  child  if  not  in  Sfei 
when  the  contingency  emerged.    No  question  Mary  Patersoa's 
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<  eUdres  nnst  take,  and  any  ebild  of  Alexander  would  hare  taken  16  Dec.  i6M. 
*akoi   But  does  it  follow,  that  either  on  general  law,  or  on  the    ^^•^V'^^ 
^prorisioos  of  this  deed,  there  was  a  vesting  in  them  to  transmit  ^^j^^^^^'^^  ' 
*  tke  right,  independent  of  the  conditio  si  sine,  &c.  or  the  special  Fothringham** 
'pnmon  of  the.testator  ?  The  Lord  Ordinary  thinks  not.  ^'"^'  *^* 

tThe  case  of  Mirrlees,  May  17.  1826,  was  not  fairly  tried  on      Kot«. 
^dieinaterial  question ;  and«  at  any  rate,  was  different  in  essential 
'pdBti^  tboDgh  bearing  a  resemblance  to  this  case  in  some  partis 

Bedaiming  notes  against  the  findings  of  this  interlocutor,  in  so 
ftt  SB  an&Toarable  to  tkem,  were  lodged  by  Mrs  Fothringham's 
tnHtee%  Mr  Casamajor  and  others,  and  Mn  Blyth's  trustee  and 
0(kis. 

Conosel  having  been  heard  in  support  of  these  notes,  and  the 
Qmrt  having  taken  time  to  consider, 

Tlie  Ltnrd  JtuHce^GerL — The  question  depends  entirely  upon  the  Opinion  of 
intention  of  the  grantor,  as  it  is  to  be  gathered  from  a  consideration  ^^^^ 
mi  eoostmction  of  the  trust-deed  ;  and  after  giving  it  the  most  at-> 
tentive  consideration,  I  have  formed  an  opinion  agreeably  to  that 
mtained  in  the  interlocutor  of  the  Lord  Ordinary.  As  to  the  an- 
ndtiefl^  there  can  be  no  doubt  that  the  prsedilectse  personse  were 
tke  tirtefs  of  Mr  Porterfield.  The  children  of  the  two  sisters  are 
postponed  to  them,  and  it  was  clearly  the  intention  that  nothing 
alioald  interfere  with  the  payment  to  these  ladies  primarily.  As 
ts  the  vesting  of  the  legacy  in  Alexander  Paterson,  I  have  arrived 
at  the  same  conclusion  as  the  Lord  Ordinary.  The  events  of  ma* 
jority  or  marriage  are  coupled  with  the  event  of  the  tangibility  of 
the  foods;  and,  besides,  there  is  the  provision,  that  the  residue  shall 
be  divided  among  the  survivors ;  and  the  farther  declaration,  that 
on  the  event  of  the  deaths  of  any  of  the  Patersons  or  Buchanans, 
and  leaving  issne,  before. the  term  of  payment  of  their  shares,  the 
ihare  of  the  deceasing  parent  shall  be  payable  to  their  issue  respec-* 
tirety,  and  that  at  th^  period  such  deceasing  parents  would  have 
Rceived  the  same  had  they  been  alive.  Taking  the  whole  claim 
into  view,  I  am  satisfied  that  the  share  of  Alexander  Paterson  can- 
Mtbe  held  to  have  been  vested  in  him  at  his  death. 

Lord  Glenlee. — I  entirely  agree. 

Lord  MeadawbanL — I  am  of  the  same  opinion. 

Lord  Medwyn. — I  concur.  The  whole  clause  is  to  be  consider- 
ed; and  what  it  provides  seems  pretty  plain,  and  your  Lordship  has 
expressed  my  view  of  the  case.     I  would  just  add,  that  the  case  of 
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^^•^V^*^  jud^ent,  seems  a  safe  guide  here,  only  the  present  case  is  much 
Trwte^w****  stronger;  for,  while  it  is  provided  that  the  residue  shall  be  di- 
FoUiriogbam*!  vided  among  the  survivors  of  certain  named  individuals,  it  is  ex* 
Trustees,  &c.  p^ggsiy  declared,  that  if  any  of  the  legatees  should  die,  his  share 
Opinion  of  shall  go  to  his  children  :  thus  expressing  what  in  Wallace  was  held 
to  be  implied  under  the  maxim,  si  sine  liberis.  Therefore,  it  ap- 
pears to  me  that  the  sole  object  of  the  testator  at  this  part  of  the 
deed  was,  that  if  any  one  of  the  legatees  failed,  his  interest  should 
go  to  the  survivors,  except  only  where  he  left  children,  who  would 
take  as  conditional  institutes.  I  have  no  difficulty  as  to  differeut 
portions  of  the  residue  vesting  at  different  periods.  The  reudue, 
like  the  rest  of  his  fortune,  was  at  the  disposal  of  the  testator  him- 
self, and  he  might  so  provide  it.  If  there  had  been  a  surplus,  this 
would  have  vested  on  his  death,  and  been  payable  on  the  majority 
or  marriage  of  the  legatees ;  and  the  other  portions  would  vest  at 
different  periods,  depending  on  the  falling  in  of  the  annuities  pro- 
vided in  the  provision  part  of  the  deed.  Some  of  the  leg^atees  might 
survive  one  term  of  payment  who  might  not  survive  another.  On 
the  other  branches  of  the  cause  I  also  agree  with  the  Lord  Ordi- 
nary. 

The  LordB  unanimously  adhered  to  the  findings  in  the  Lord  Or- 
dinary's interlocutor,  and  remitted  to  the  Lord  Ordinary  to  apply 
these  findings  to  the  respective  claims  for  the  partiesj  recalled  the 
decernitures,  and  found  no  expenses  due. 


Judgment. 


Ltfrd  Ordinary,  Monartiff,  For  Pothringbam's  Truiteet,  D^tm  ofFae.  (Bope,) 

H,  J.  Bobertton,  For  Casamajor  and  Others,  RuAe/fttrd  and  ManiiA 

For  Mrs  Rfaind,  Christison,  For  Mrs  Blyth's  Trustee,  and  Mrs  Patenoii» 

W.  Forbes.  Pearson  jr  Robertson,  W.  S.  J.  jr  C7.  Name,  W.  S.  and 

W.  Rsmty,  W.  S.  Agents.  F.  Clerk. 
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SECOND  DIVISION. 

Nfti  LIU.  17 ik  December  1836. 

NATIONAL  BANK  OF  SCOTLAND 

Offainsi 

THOMAS  JOHNSTONE. 

Barkruft. — Legal  Diligence. — Grounds  and  Warrants. — 
Grcumstaaices  in  which  an  objection  to  the  partial  registration  of  a 
moomd  eharge  and  denunciation  on  letters  of  homing^  but  which  bore 
express  reference  to  a  previous  registration  of  Vie  horning  in  the 
rtoordy  as  being  insufficient  to  u  arrant  a  caption^  was  repelled. 


The  National  Bank,  as  creditor  to  the  reqaisite  extent,  applied  for  NarratiTe. 
Kqaestration  against  Mr  Johnstone. 

Objected. — The  legal  eWdence  of  bankruptcy  required  by  sect.  1 5. 
of  54.  Geo.  IIL  c*  137,  has  not  been  produced.     The  petition  sets 
fvth,  that  the  respondent  is  under  *  legal  diligence,  by  horning  and 
*  caption,  conform  to  the  said  letters  of  horning  and  letters  of  cap* 
'  tioQ,  and  execution  of  search  thereupon,  dated  the  1 7th  November 
'  1836/     The  caption  is  inept,  inasmuch  as  the  letters  of  horning 
ba?e  not  been   recorded  within  fifteen  days  after  denunciation ; 
Staxr^  iii.  3.  11 ;   Ersk.  ii.  5.  56 ;  1579,  c.  75.     Letters  of  horn- 
ing at  the  Bank's  instance  against  the  respondent  are  produced, 
dated  and  signeted  27th  February  1834.     A  charge  was  given  on 
29tfa  February, — denunciation  followed  on  13th  March  1834,  on 
which  day  the  letters  and  execution  were  recorded,  and  a  caption 
raised,  which  was  never  enforced ;  but,  in  virtue  of  the  same  letters 
of  homing,  a  second  charge  was  given  on  10th  November  1836,  and 
denimeiation  followed  on  17th  November.     The  execution  of  horn^ 
higand  denunciation  were  recorded  on  the  same  day,  but  in  an 
imperfect  manner ;  and  each  of  them  were  marked  as  required,  by  the 
Keeper  of  the  Record,  in  terms  of  the  act  and  the^uniform  custom  ; 
bat  the  letters  of  horning  were  not  so  registered  or  marked  *.   There 


*  Extract  from  General  JRegitter  of  Homings. 

Sreen.  of  Horn.  ^  Poind*  17th  NoTcmber  1856,  per  William  Sutherland, 

A'ational  Bank  writer^— The  letters  of  horning  to  which  ihis  exe- 

V,  cution  refers,  at  the  instance  of  the  National  Bank 

Admuon.  of  Scotland  against  Thomas  Johnstone,  writer  in 

Dumfries,  are  registered  in  this  Register,  the  thir- 
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^^*V"*^    i»yf  certifying  their  registration  as  at  17th  November  1836.    The 

^jf^"?!J^'*'^  registration  of  the  horning  in  18345  two  years  prior  to  the  charge 

Jobfwione.      and  denunciation,  on  which  the  present  caption  in  1836  has  proceed- 


Karrative. 


tecnth  March  1854. .  Upon  the  tenth  day  of  NoTember  1836  years,  I,  Robert 
M'LellaOy  messenger-at-arnis,  charged  Thomas  Johnstone,  writer  in  Dumfries,  to 
pay  to  the  said  National  Bank  of  Scotland  the  sum  of  one  hundred  and  eighty 
pounds  sterling,  and  interest  thereon  since  due,  and  till  paid,  contained  in  and 
due  by  a  bill  dated  the  first  day  of  June  1833  years,  drawn  by  the  said  Thomas 
Johnstone  upon,  and  accepted  by  George  Adamson,  draper,  Dumfries,  &c.  de- 
ducting always  the  sum  of  sixty-five  pounds  eleven  shillings  paid  to  acconflt  «f 
•aid  bill,  upon  the  seventh  day  of  August,  and  twelve  pounds  on  the  twienty-founh 
day  of  September,  both  in  the  year  1854,  &c, ;  a  just  copy  of  charge  whereof^  to 
the  effect  foresaid,  I  left  for  the  said  Thomas  Johnstone,  with  a  woman,  within  his 
dwelling-house  in  High  Street,  Dumfries,  to  be  given  to  him,  &c.  Witnesses 
John  Watson  and  Robert  Wigbtman,  both  residing  in  Dumfries^  The  said  Tho- 
mas Johnstone  denounced  at  Edinburgh  the  aevefnteenth  November  1836,  bj 
James  M'Donald,  messenger>at-arms«  Witnesses)  Thomas  Falrbaim  and  Aadre* 
Dry^ale,  residenters  in  Edinburgh. 

Execution  of  Charge  of  Horning* 
[The  parts  printed  in  italics  within  brackets  are  not  in  the  Record.] 

Upon  the  lOth  day  of  November  eigliteen  hundred  and  thirty-six  yean,p^ 
virtue  of  tetters  ofhorningy  dated  and  ttgneted  the  twenty-seventh  day  ofFthrwnf 
eighteen  hundred  and  thirty^four  tfearsy  raised  at  the  instance  of  the  National  BaA 
ff  Scotland,]  I  Robert  M'Lellan,  messenger-at-arms,  [pnssedj  and  in  his  Mafetljfi 
name  and  authority,  lawfully  commanded  and]  charged  Thomas  Johnstone,  writer 
in  Dumfries,  to  pay  to  the  said  National  Bank  of  Scotland  the  [principa!]  lom  of 
one  hundred  and  eighty  pounds  sterling,  and  interest  thereon,  since  due,  aad  till 
paid,  contained  in  and  due  by  a  bill,  dated  the  1st  day  of  June  eighteen  hundred 
and  thirty-three  years,  drawn  by  the  said  Thomas  Johnstone  upon,  and  accepted 
by  George  Adamson,  draper  in  Dumfries,  [payable  four  months  after  date,  taJor- 
sed  by  the  said  drawer  to  the  said  National  Bank  of  Scotland,  at  whose  instance  tie 
said  bill  was  duly  protested,  and  the  protest  registered,  as  narrated  in  said  letteni 
deducting  always  the  sum  of  sixty-five  pounds  eleven  shillings  paid  to  account  of 
said  bill,  upon  the  seventh  day  of  August,  and  twelve  pounds  on  the  twenty-fourth 
day  of  September,  both  in  the  year  eighteen  hundred  and  thirty-four,«[W  M 
within  six  days  next  after  the  date  hereof,  under  the  pmn  of  rebellion  andptdting  cf 
him  to  the  horn  ;  with  certification,  conform  to  the  said  letters  ;]  a  just  copy  of  ch8(]ge 
whereof,  to  the  effect  foresaid,  J  left  for  the  said  Thomas  Johnstone,  with  a  wo- 
man, within  his  dwelling-house,  in  High  Street,  Dumfries,  to  be  given  to  hisi,  [et 
I  could  not  apprehend  himself  personally ;  which  copy  of  charge  was  signedby  me,  did 
bear  this  date,  date  and  signeting  of  said  letters  of  horning,  and  contained  the  names 
and  designations  of]  John  Watson  and  Robert  Wightman,  both  residing  in  Dam- 
fries,  witnesses,  [present  at  my  executing  the  premises,  and  hereto  subscribed 
me  on  this  and  the  preceding  page* 

(Signed)        Robt,  AVLeUan, 
(Signed)    John  Watson,  witness, 

Bobt,  Wightman,  witness.] 
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edy  isinsofficient,  as  the  statute  requires  registration  after  denuucia-  17  Dec.  1836. 
tion.  7*^^'^^ 

The  Bank  amwered—ThtLt  the  letters  of  horning,  along  with  the  ^^^o^Und*"^ 
ebaigeand  denunciation  in  1836,  were  sufficiently  recorded,  (accord-  Johnstone, 
in^to  the  forms  subjoined,)  inasmuch  as  they  bear  express  reference 
to  the  reg^tration  of  the  letters  add  charge  in  March  1834,  as  con- 
tuaed  in  that  Register,  and  there  was  no  use  of  writing  it  over 
9gun  at  length*, 

'  The  Court  overruled  this  objection,  and  also  repelled  another ' 
abjection,  that  the  respondent  did  not  fall  within  the  description 
of  a  *  banker,'  in  which  character  sequestration  had  been  applied 
fw  against  him,  Mr  Johnstone  having  designated  himself  as  banker 
in  a  redaiming  note  recently  lodged  by  him  agmnst  an  Outer-  - 
House  interlocutor* 

The  Lords  eranted  sequestration*  ,  •       . 

o  ^  Judgment* 

ict /.  &  Miam        Ah.  Deimi^Fae.  fBope^J  E.  S,  Qordmu       GddU  j-  Ponton^ 
W.  &  and  Bo^  ^  Wood^  W.  S.  Agents.         T.  Ci&fk. 

R. 


No.  LIV.  SECOND  DIVISION,       nth  December  1830. 

Avoisw  BccBANAK  agoinst  JaUbs  and  Robert  Dennistoun  and  Othebs. 

PBOCBfts. — Proof  (mr  ComnssiON.)— ^^ve/  of  cate^  Dennisloun  or  Buchanan  «• 
l>»iiti^oim,  29th  May  1895,  P.  C<^ After  the  remit  ta  the  Lord  Ordinary,  in  terms 
of  the  interlocutor  of  the  Court,  (S8tb  May  1835,  F,  C.)  adhering  to  that  of  Lord 
Msd^eozie,  a  record  was  made  up ;  whereupon  the  Lord  Ordinary,  (7th  July  1 836,) 
'lorespea  both  parties  decfine  to  renounce  farther  probation,  remits  the  cause 
'  to  the  Jury-Roll.' 

Mr  Buchanan  redamed^  on  the  ground  that  the  admitted  facts  and  proof  al- 
nady  adduced  were  sufficient  for  the  deciaioa  of  the  cause ;  and,  at  all  rates,  that 
the  case  was  not  one  fur  trial  by  jury. 

The  Court,  without  holding  the  admissions  or  proof  to  be  conclusive,  consider- 
ed that,  in  the  circumstances  of  this  case,  any  farther  proof  ought  to  be  taken  on 
coamission,  and  remitted  to  the  Lord  Ordinary  accordingly.    (See  papers.) 

Uri  Ontioary,  Jeffrejf.         Alt*  Dean  o/Fac,  (Hope J  and  Nwvts*  Act  Ivory ; 

D.  Chghom,  W.  &  and  Bo.  H>/^,  S.  &  C.  Agents.         T.  Clerk. 

R. 


s2- 
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FIRST  DIVISION. 
No.  LV.  20rt  December  1836. 

JOHN  LOGAN  MAXWELL 

against 

GEORGE  LOGAN  and  Others. 

Tailzie.— (Institute.)— Where  a  party  disponed  his  estate,  by  a 
deed  of  strict  entail,  to  a  lady  in  liferent;  and  to  the  second  son  to 
be  procreated  of  her  body,  and  his  issue,  whom  failing,  to  otber 
substitutes,  in  fee ;  directing  the  fetters  against  the  lady  and  the 
<  heirs '  of  entail ;  and  the  second  son,  who  was  not  born  till  after 
the  entailer's  decease,  having  ezpede  a  service  to  him,  and  possessed 
under  the  entail,— found,  that  the  fee  vested  in  the  second  son, 
ipso  jure,  as  soon  as  he  came  into  existence,  as  institute;  that  the 
service  had  merely  a  declaratory  effect,  and  that  the  fetters  being 
imposed  upon  <  heirs '  only,'  did  not  bind  the  institute. 
See  the  papers. 

Lord  Ordinary,  Corehause*  Act.  A.  M'NaH  Alt.  Sol-Getu  ( Canngham^) 

Hophkrh  {•  Imkch,  W.  S.  and  A.  Duffy  W.  S.  Agents.  B.  Perk. 

C.  R. 


FIRST  DIVISION. 

No.  LVL  29^  December  1836. 

JOHN  CAMPBELL 
against 

.      Dame  SARAH  ANSTRUTHER  and  Others. 

Heritable  and  Moveable. — Heir  and  Executor. — In  a  com- 
petition between  an  heir  and  executor,  the  Court  decided  in  terms 
of  a  report,  wherein  the  criterion  adopted  to  determine  whether 
farms  were  to  be  held  as  grass  or  corn  farms,  was  the  source  from 
whence  the  profits  chiefly  arose. 
See  the  papers. 

Lord  Ordinary,  Corehoute.       Act.  Dean  of  Fob,  {Hope,)  Andermm,        Alt,  For^f&, 
Dingwall,  Dickaon  jr  Stewart,  W.  S.  and  TkoiMfm  Pad,  W.  S.  Agents. 

B.  Clerk. 

C.  R. 
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FIRST  DIVISION. 
Nil  LVII.  2-2(/  December  1836. 

Mrs  ELIZABETH  MACEWEN  or  MUNNOCH 

against 

ARCHIBALD  MUNNOCH. 

AuMENT. — Case  where  the  Court  awarded  £.60  as  the  ediment  of  a 
dUd  tuo  and  a  haifyeari  old,  residing  with  hit  motier,  the/ather 
hamg  died,  leaving  him  heir  to  £.12,000. 

The  panner,  the  wife  of  the  deceased  Mr  Alexander  Munnochi  Ntmuirik 
soapmann&ctarer  and  wholesale  spirit  mercHant  in  Stirling,  brought 
the  present  summons  of  aliment  against  the  defender,  tutor-at-law 
to  Alexander  Munnoch,  the  son  of  the  deceased  and  the  pursuer, 
wIk)  was  about  the  age  of  two  and  a  half  years,  concluding  for  a 
nun  of  L.120  sterling  per  annum,  as  aliment  for  the  said  child 
dariog  his  minority.  The  fortune  of  the  father  at  his  decease  seem- 
ed to  be  upwards  of  L.  1 2,000,  but  the  interest  of  L.2000  of  this 
vas  settled  upon  the  pursuer.  The  defender  offered  L.40.  The 
Ixffd  Ordinary  made  great  avisandum  to  the  Court 

At  advising,  JBruce  supported  the  claim  for  the  pursuer,  founding 
on  the  case  of  Hardman,  Feb.  1829,  6.  S.  and  A,  and  arguing, 
that  an  allowance  must  be  given  sufficient  to  enable  the  mother  to 
lire,  and  bring  up  her  child  in  that  station  of  society  in  which  its 
fertnne,  which,  when  it  came  of  age,  would  amount  to  about 
L20,000,  would  entitle  it  to  assume.  The  Dean  of  Faculty  op- 
posed the  demand,  on  the  ground  that  the  mother  was  not  entitled 
to  make  a  profit  upon  the  allowance,  but  should  receive  what  would 
only  indemnify  her  for  the  proper  bringing  up  of  the  child,  stating, 
that  the  deceased  had  always  lived  in  a  flat  of  a  house,  at  first  with 
only  one  maid  servant,  latterly  with  two. 

hard  President. — I  am  clear  that  L.40  is  too  little ;  for  I  think  Opinion  of 
nch  a  sum  ought  to  be  given  as  may  serve  for  several  years,  and  ^*"^ 
prevent  the  mother  coming  before  us  again  in  a  year  or  two,     I 
think  L.60  is  enough  at  present ;  but  I  would  reserve  power  to 
the  pursuer  to  apply  for  an  additional  sum  for  any  medical  or  extra 
expense  which  may  occur. 

Lard  Balgray, — I  concur  in  thinking  that  L.60  is  sufficient  The 
case  of  Hardman  was  quite  a  different  case  from  the  present. 

Lard  Mackenzie. — The  allowance  must  be  regulated,  not  with 
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22  Dec.  1836.  a  view  to  raising  the  scale  of  the  whole  family,  but  looking  only  to 
^^^v^*'  what  is  necessary  for  the  proper  maintenance  of  the  child  itself.  In 
Munnoch  7.     ^^^  circumstances  I  concur  in  the  proposal  of  the  Lord  President, 

Lord  Gillies  concurred. 

The  Court  accordingly  awarded  L.60  per  annum. 


MunDoch. 
Judgment. 


Lord  Ordinary,  BdkrUm.  Act.  H.  Bruce,  Alt  i>«aii  ofFtc  {Hope.) 

W,  A,  O,  i  R.  EBii,  W.  S.  and  James  F.  WWae,  S.  S.  C.  Agento,  Mr 

Pringle,  Clerk. 

C.  B, 


FIRST  DIVISION. 


No.  LVIIL 


2Sd  December  1836. 


JQHN  MACDONALD  and  Othebs 

affainst 
LANGTON  AND  BICKNELL. 


Proof. — Bill  of  Exchange. — Ccise  in  which  the  Courty  JinJmg 
that  the  circumstances  were  such  as  to  give  reason  to  suspect  mfaxr 
dealing  as  to  a  bill  of  exchange^  allowed  parole  proof  in  additim 
to  documentary  evidence^  to  establish  thai  the  acceptors  were  not  tk 
debtors  in  the  billj  and  that  the  bill  had  come  improperly  into  tk 
hands  of  the  holders. 

NarradTe.  This  case  was  a  Suspension  of  a  charge  on  a  bill  for  L.283  :  4 : 9, 
dated  29th  May  1832,  and  payable  three  months  thereafter,  drawn 
by  William  Richardson,  and  bearing  to  be  accepted  by  the  firm  of 
Macdonald,  Son  and  Company,  of  which  firm  the  suspenders  were 
individual  partners. 

On  the  7th  June  1882,  Mr  Railton,  agent  in  Glasgow,  discounted 
this  bill  to  Richardson,  and  afterwards  indorsed  it  to  the  Ship  Bank. 

On  the  Idth  August  1832,  Macdonald,  Son  and  Company  were 
declared  insolvent.  '  On  the  1st  December  following  the  bill  became 
due,  was  dishonoured,  and  of  that  date  noted  for  non-payment 

On  the  6th  September  it  was  retired  from  the  Ship  Bank  with 
the  funds  of  Richardson.  On  the  7th  September  it  came  into  the 
bands  of  Mr  Rowley,  commission  agent  in  Glasgow. 

The  suspenders'  account  of  the  manner  in  which .  Mr  Rowley 
obtained  the  bill,  was,  that  Mr  Railton  retired  the  bill  with  the 
funds  of  Richardson ;  that  both  Richardson  and  Rowley  were  in 
the  habit  of  applying  to  Railton  to  discount  their  paperj  and  that  he 
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U  Am  a  dtfcoant  tranaaction  to  Settle  with  them ;  that  on  the  93  Dec.  l93tK 
7th  September  he  settled  that  transaction  with  RowIey»  and  de-    ^""^V^^   - 
E?ered  the  bill  in  question  to  that  party,  after  scoring  his  own  Q^J^^jf ^  **^ 
(BiilloB's)  indorsation ;  that  this  delivery  of  it  was  made  to  Row-  Langtoh  aod 
fcj  (xo  behalf  of  Richardson.  ^^'^^°^"- 

Hiediaigers'accounty  on  the  other  hand,  was,  that  Rowley  had,  Narrative. 
« their  commission  agent,  applied  to  Richardson  for  a  settlement 
if  in  account  of  L.496  :  6  :  6,  due  by  Richardson  to  them ;  that 
Rffwkj  received  the  bill  in  question  from  Richardson  on  the  3d 
September,  blank  indorsed  by  Richardson,  in  part  payment  of  the 
^bt  due  to  the  chargers ; .  that  when  the  bill  was  thus  acquired  by 
thev  agent,  Mr  Rowley,  the  indorsation  of  Railton  was  scored; 
hot  that  they  were  not  aware  the  bill  had  been  discounted  by  Rail- 
ton,  or  bad  fallen  due  in  the  hands  of  the  Ship  Bank.    . 

On  the  Slst  October  1832,  the  estates  of  Macdonald,  Son  and 
Company  were  sequestrated.     Neither  Rowley  noi:  the  chargers 
■ule  any  claim  in  the  sequestration  to  vote  or  to  be  ranked,  in  re- 
spect of  the  bill  in  question.  Macdonald  and  Son  were  subsequent^ 
ly  diacfaarged,  in  May  1633,  on  a  composition  of  6s.  6d.  on  the 
pomd,  a  bond  of  caution  being  granted  for  the  payment  of  the 
dividend. 
Richardson)  it  also  appeared,  about  this  time  suspended  payment. 
Oo  the  17th  July  following  the  chargers  demanded  payment  from 
Macdonald,  Son  and  Company  of  the  composition  due  on  the  bill  in 
qoestion;  and  subsequently,  in  August  1833^  charged  the  suspend- 
enfor  payment  of  the  first  instalment  of  the  said  composition.     A 
bill  of  suspension  was  passed,  .and  a  record  prepared. 

The  suspender^  averred  that  the  bill  was.  drawn  in  a  transaction  * 
between  Richardson  and  William  Macdonald,  one  of  the  partners 
ef  the  firm  of  Macdonald,  Son  and  Company,  to  which  the  company 
were  not  parties;  that  Richardson  drew  and  obtained  it,  in  order 
to  raise  money  by  getting  it  discounted ;  that  he  engaged  to  retire 
U  lAen  it  shoold  become  due ;  that  he  received  the  proceeds,  and 
vaain  reality  the  proper  debtor,  pleading,  that  Mr  Rowley,  the 
chargers'  agent,  had  improperly  delivered  the  bill  to  the  chargers, 
when  be  ought  to  have  given  it  up  to  Richardson,  the  drawer;  and 
Ihatthe  chargers,  having. acquired  the  bill  after  the  term  of  pay« 
aent,  and  with  marks  of  dishonour  on  the  face  of  it,  were  liable  in 
certain  exceptions  said  to  be  competent  by  the  acceptors  against 
Richardson. 

These  propositions  were '  disputed  ob  the  part  of  the  charger^ 
md,  on  the  19th  November  1834,  the  Lord  Ordinary  pronounced 
the  following  interlocutor : 

*  In  respect  it  is  admitted  that  the  bill  in  question  was  indorsed 
*  to  Andrew  Rowley,  the  agent  for  the  chargers,  not  only  after  the 
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83  Dec.  1836. 


Hacdonald  and 
Others  v. 
Langton  and 
Bickoell. 

liord  Ordi- 
nary's Inter- 
locator. 


Note. 


term  of  payment  was  passed,  but  after  the  bill  had  been  fisho- 
noured  and  noted  accordingly,  finds,  that  the  chargers  are  not  en- 
titled to  the  ordinary  privileges  of  holders,  but  are  exposed  to  the 
exceptions  pleadable  against  the  indorser,  and  therefore  allows  the 
suspenders  a  proof,  by  competent  evidence,  of  their  averments 
that  Richardson,  the  drawer,  was  the  proper  debtor  in  the  bill,  and 
that  he  knew  that  William  Macdonald,  in  accepting  the  bill,  used 
the  company's  firm  for  his  private  purposes,  in  a  transaction  in 
which  the  company  had  no  concern,  and  also  their  averment  that 
Rowley,  the  charger's  agent,  improperly  delivered  the  bill  to  the 
chargers  for  their  behoof,  when  he  ought  to  have  given  it  up  to 
Richardson,  the  drawer ;  appoints  the  case  to  be  enrolled,  that 
the  suspenders  may  state  what  is  the  nature  of  the  proof  they  mean 
to  adduce.' 

Note. — ^  By  the  law  of  Scotland,  the  circumstance  of  a  bill  being 
indorsed  after  the  term  of  payment  does  not  take  away  any  of  its 
ordinary  privileges  in  the  hands  of  the  indorsee,  and  in  this  re* 
spect  our  law  differs,  at  least  to  a  certain  extent,  from  the  law  of 
England.  But  it  appears  to  the  Lord  Ordinary  that  the  case  is 
altered  if  the  bill  has  been  dishonoured,  and  the  dishonour  marked 
by  the  notary  on  the  &ce  of  the  instrument  A  party  is  then  pnt 
upon  his  guard  that  an  objection  exists  against  its  payment,  into 
the  nature  of  which  he  is  bound  to  inquired  It  does  not  follow 
from  this  that  a  proof  prout  de  jure  should  be  admitted  of  all  the 
acceptor's  defences  against  payment.  There  is  still  written  evi- 
dence against  him,  under  his  own  hand,  of  the  existence  of  the 
debt,  which  evidence  can  only  be  redargued  habili  modo.  This 
is  the  view  taken  by  Mr  Bell  in  his  Commentaries,  vol.  i.  p.  403; 
and  it  seems  to  be  sanctioned,  if  not  by  express  decision,  at  least 
b^  the  principles  assumed  in  argument  on  the  Bench,  in  some  of 
the  cases  to  which  he  refers,  particularly  in  that  of  M^Gown,  Feb. 
24.  1826.  It  must  be  admitted,  however,  that  the  case  of  Adam, 
June  19.  1830,  has  a  contrary  aspect,  and  the  question,  therefore, 
is  not  unattended  with  difficulty.' 


This  judgment  was  acquiesced  in  by  the  parties ;  and  the  Lord 
Ordinary,  before  fiairther  answer,  granted  a  diligence  for  recovery 
of  the  documentary  evidence.  Amongst  the  docomentary  evidence 
recovered  were  two  letters,  written  in  June  and  July  1833^  by 
Richardson  to  the  chargers,  requesting  them  to  accede,,  along  with 
his  other  creditors,  to  a  private  composition ;  and  in  both  of  them  he 
stated  that  Rowley,  their  agent,  had  admitted,  in  presence  of  Railr 
ton,  that  he  (Richardson)  had  informed  Rowley  he  could  give  no 
right  to  Rowley  over  the  bill  for  L.283  :  4  :  9,  as  he  (Richardson) 
had  no  right  to  it  himself. 
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ExtndBfiEoni  the  books  of  the  several  parties  were  adduced,  which  23  Dec.  1836. 
sEorded  a  presumption  in  favour  of  the  averments  of  the  suspenders.     ^^<*v^^ 
One  peculiar  circumstance  was,  that  in  the  ledger  of  Langton  and  othere"J!   *" 
Bicbell,  produced  by  Bicknell,  the  managing  partner,  there  Was  Langton  and 
BO  sAer  entry  in  reference  to  the  bill  in  question  except  a  pencil-    '1^  * 
uutiag  in  the  aoconnt  of  Richardson  with  the  chargers,  and  on  the     Note, 
adit  dde  of  that  account,  to  the  following  effect :  ^  Expected  from 
'Haedooald,  Son  and  Company,  L.92  certain.'    Bicknell  farther 
dqKmiog,  that  he  had  no  entries  in  the  letter-book,  or  copies  of  let* 
ten  relating  to  the  matter  in  dispute  prior  to  the  commencement  of 
tiie  aedon. 
Hie  Lord  Ordinary  ordered  minutes  of  debate. 

The  Aargets pleaded — Assuming  that  they  are  liable  in  all  excep-  Chtrgen* 
tioDs  competent  against  Richardson,  the  question  is,  how  are  these  ^^^"^ 
aoeptiwis  to  be  competently  proved  ?  In  regard  to  the  letters  by 
Riehardson,  though  they  might  have  been  competent  evidence,  if 
gianted  at  the  tinae  when  he  was  creditor  in  the  bill,  that  no  debt 
was  doe  even  in  a  question  with  the  chargers,  it  is  evident  that  they 
areinadnussible,  if  written  after  he  was  divested  of  all  right  to  it  by 
tke  indorsation  in  favour  of  the  chargers, — on  the  principle  that  a 
wntten  acknowledgment  by  the  cedent  will  not  affect  the  right  of 
die  awgnee,  unless  it  be  proved  that  it  was  granted  of  a  date  an- 
terior to  the  intimation  of  the  assignation ;  see  the  cases  of  Skene 
V.  Lomsden,  4th  Feb.  1662,  Mor,  12,618;  Currier  v.  Haliburton, 
March  1683,  Mor,  12,625 ;  and  CoUenridge  v.  Farquharson,  18th 
May  1816,  StarAi^s  Report^  i.  259.  On  the  same  principles,  the 
excerpts  from  the  books  of  Railton  and  the  Ship  Bank,  as  well  as 
tluse  from  Richardson,  after  the  date  of  the  indorsation  of  the  bill, 
eannot  be  received.  It  is  therefore  clear  that  the  documentary 
eridence  is  not  admissible.  But  even  if  it  were  so,  it  is  evidently  , 
defective,  for  the  suspenders  themselves  propose  to  support  it  by 
parole  proof,  particularly  by  the  examination  of  Richardson  and 
Railton.  .But  on  the  question  of  onerosity,  Richardson's  parole 
testimony  is  as  inadmissible,  for  the  reasons  just  stated,  as  his  writ- 
ii^  A  reference  to  his  oaih  is  likewise  incompetent,  on  the  prin- 
ciples adopted  by  the  Court  in  the  cas»of  Mein  v.  Towers,  11th 
Joly  1829,  that  whenever  the  interest  of  a  party  ceases,  the  power 
to  refer  to  that  party  ceases  also,  as  he  is  no  longer  a  party  to  the 
caoae,  being  divested  of  bis  right  to  the  bill  by  the  indorsation 
m  Eaivour  of  the  chargers.  Next,  in  regard  to  the  defence,  that  Mr 
Rowley  improperly  acquired  the  bill,  and  retained  it  for  behoof 
of  the  chargers,  in  place  of  returning  it  to  Richardson,  it  is  evi* 
dent  there  are  no  relevant  or  specific  allegations  of  fraud  sufficient 
to  entitle  the  suspenders  to  a  parole  proof.     The  written  evidence 
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28  Dec.  1830.  of  Mr  Railton  himself,  in  his  letter  of  1 8th  July  1833,  proves  that 
Mr  Rowley  never  acquired  the  bill  in  the  manner  here  stated,  and 
never  transacted  with  Mr  Railton  in  regard  to  this,  business ;  for  he 
says,  <  when  it  fell  due,  it  was  retired  by  Richardson,  in  terms  of  his 

*  obligation  to  do  ao,  he  having  received  the  proceeds  of  it;  and,  as 

*  Messrs  Macdonald  and  Company  understand,  it  was  subseqaeotly 
<  pledged  to  Mr  Rowley,  in  security  of  a  debt  of  L.35  due  by  Ri« 

*  chardson,  when  it  was  thereafter  paid ;'  and  this  can  never  be  cut 
down  by  the  oath  of  Mr  Railton,  supposing  him  to  be  a  competent 
witness,  or  by  other  parole  testimony. 


Macdonald  aod 
Others  v. 
Lavgton  and 
Bicknell. 

Charger^* 
Pleas. 


Suspenders* 
Pleas. 


The  snspendeTS pleaded — The  documents  establish  that  the  bill  was 
not  due  by  Macdonald,  Son  and  Company  to  Richardson.  This  ap- 
pears clear  from  Richardson's  two  letters  in  June  and  July,  supported 
as  they  are  by  the  fact,  that  no  claim  was  made  by  the  company,  or  hj 
Rowley,  their  agent,  upon  the  bill  in  question,  in  Macdonald  and 
Company's  sequestration.  But,  in  the  next  place,  possession  of  the 
bill  was  obtained  by  Rowley  for  Richardson,  and  the  bill  was  im- 
properly delivered  to  the  chargers  by  him,  when  he  ought  to  havs 
given  it  up  to  Richardson.  This  appears  from  the  excerpts  from 
the  books,  and  particularly  from  the  pencil-markings  in  the  ledger 
of  the  chargers.  The  argument  of  the  chargers  is  fbanded  on  the 
fallacy  that  they  are  onerous  bona  fide  holders,  when  it  has  been 
decided  that  they  are  not  entitled  to  the  ordinary,  privileges  of 
holders,  in  consequence  of  the  noting  of  dishonour  in  the  &ce  of 
the  bill.  In  the  cases  cited  by  the  chargers,  particularly  the  Eng- 
lish case,  no  marks  of  dishonour  appeared  on  the  documents.  The 
suspenders  &rther  maintain,  that,  if  the  documentary  evidence  is 
ipiot  sufficient,  they  are  entitled  to  refer  to  the  oath  of  Richardson, 
or  to  have  Richardson  and  Railton  examined  as  witnesses.  The 
circumstances  connected  with  the  retiring  of  the  bill,  in  this  case, 
are  sufficiently  strong  to  warrant  the  reference  to  the  oath  of 
Richardson,  even  though  bankrupt,  on  the  principle  of  the  case 
of  Pringle  v.  Campbell,  9th  Feb.  1731,  Mor.  12,461.  In  the 
case  of  Muir  t;.  Towers,  relied  on  by  the  suspenders,  it  was  only 
found  that  a  reference  to  the  oath  of  a  sequestrated  bankrupt,  un- 
der very  peculiar  circumstances,  ought  not  to  be  allowed  in  ques- 
tions with  the  other  creditors  in  the  sequestration.  Here,  howeyer, 
there  is  no  sequestration ;  and  as  his  oath  goes  to  diminish  the  fund, 
it  is  competent ;  2.  Belly  Com.  243.  .  At  all  events,  he  may  be  ad- 
duced with  Mr  Railton,  as  a  witness  in  this  case.  A  proof  prout 
de  jure  is  competent,  and  such  a  proof  has  been  allowed  in  cases 
of  bills,  where  there  were  strong  suspicions  of  fraud.  See  Peotland 
and  Son,  23d  May  1832.  Parole  testimony  was  also  admitted, 
to  prove  the  purpose  for  which  a  bill  has  been  granted  or  delivered, 
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10  Beveridge,  ISth  July  1822,  9.  Muir^  106,  107 ;  Flockbart,  !2d  23  0ec.  18» 
Jflly  1881 ;  FJoekhart,  9th  March  1832.  "^-V^ 

Maedonald 
^  ^        ^  and  Others  «• 

The  Lord  Ordinary  pronounced  the  following  interlocutor :         Langton  and 

*  He  Lord  Ordinary  having  considered  the  revised  minutes  for  ^*^*™J|* 

^  the  parciea,   and  whole  process,  allows  the  suspenders  a  proof  Loid  Ordi- 

*  proot  de  jure  of  their  averments,  that  they  were  not  debtors  to  °"'2[|*/"*"'^'' 

*  Biehaidaon  in  the  bill  in  question ;  that  Rowley  was  made  aware 
*ef  that  fact,  and  that  he  unwarrantably  indorsed  the  bill  to  the 

<  dia^en,  when  it  was  his  duty  to  have  returned  it  to  Richardson/ 

Note* — ^  It  18  settled  by  a  final  interlocutor,  that  the  bill  in  ques-  Not*. 

<  tion  is  not  a  privileged  document  in  the  hands  of  the  chargers, 
(and  they  hold  it  subject  to  the   exceptions  pleadable  against 

*  Ridiardson.     But  it  is  not  yet  sufficiently  proved  that  Richard- 

*  son  was  not  truly  creditor  in  the  bill,  or  that  Rowley  was  not  en- 

*  titled  to  indorse  it  to  them  as  a  good  document  of  debt,  though, 

*  in  consequence  of  the  acceptor's  bankruptcy,  not  of  the  same  value 
Vit  would  otherwise  have  been.  Richardson's  letters,  of  a  date 
'nbsequent  to  the  indorsation,  are  all  the  direct  evidence  yet  ob- 
■teined  on  the  subject,  which,  by  themselves,  are  not  conclusive. 
'  Bat  diey  furnish  at  least  a  presumption  to  that  effect ;  and  there 
'  are  other  presumptions  arising  from  the  state  of  the  books,  both 

<  of  the  suspenders  and  chargers,  and  also  of  the  books  of  RaQton 
^and  Rowley,  and  these  are  strengthened  by  the  circumstance, 

*  tliat  neither  Rowley  nor  the-  chargers  claimed  under  the  seques- 

*  tiadon  of  the  suspenders.  It  is  asserted,  in  Richardson's  letter  of 
'the' 27th  June  1833,  that  Rowley  admitted,  in  presence  of  Rail- 

<  ton,  that  Richardson  said  he  could  give  him  no  right  to  the  bill, 

*  from  its  not  being  due  by  the  suspenders.  Railton  and  Rowley 
^  are  both  competent  witnesses  to  the  feet,  and  other  parole  evi- 
'  dence  can  perhaps  be  obtained.  If  it  be  proved  that  Rowley  im- 
'  properly  indorsed  away  the  bill,  this  will  let  in  Richardson's  evi- 

*  dence  with  regafd  to  its  onerosity,  for  he  will  no  longer  be  held 
^  as  the  cedent  deponing  to  the  validity  of  the  debt  after  the  asaig- 

*  nation.     In  short,  it  appears  to  the  Lord  Ordinary  that  there  are 

*  suffident  grounds  in  this  case  to  warrant  an  investigation  by  pa- 

*  lole  evidence,  as  has  always  been  done,  where  there  is  reason  to 

*  sqspect  unfair  dealing  as  to  bills  of  exchange.' 

The  chargers  reclaimed. 

Lard  Balgray, — I  think  the  suspenders  here  are  entitled  to  have  Opinion  of 
a  full  explanation  of  the  matter.     It  has  been  settled  by  a  final  ^^^ru 
judgment,  that  whatever  is  proved  against  Richardson  is  competent 
against  the  chargers.    Now,  on  looking  to  the  entries  in  the  books, 
which  are  of  g^eat  importance,  there  are  certian  things  which  re^ 
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Macdonald 
and  Others  V. 
Langtoh  and 
Bicknell. 

Opinion  of 
Court. 


t3  Dec  1836.  quire  explanation ;  particularly  the  entries  in  pencil  on  the  ledger 
of  the  chargers,  which  are  suspicious.  The  excerpts  from  the 
books  of  Rowley,  Railton  and  others  throw  suspicions  on  the  case. 
I  am  therefore  of  opinion  that  the  Lord  Ordinary  put  the  case  on 
a  proper  footing,  and  am  for  adhering. 

Lord  Mackenzie. — I  concur.  I  think  that  the  proof  must  be  ex- 
tended where  there  is  an  allegation  of  fraud,  as  that  lets  in  parole 
evidence ;  and  I  agree  with  the  Lord  Ordinary  in  thinking,  that  if 
it  be  proved  that  Rowley  improperly  indorsed  away  the  biU,  that 
will  let  in  Richardson's  evidence  with  regard  to  its  onerosity. 

The  other  Judges  concurring,  the  Court  adhered,  reserving  all 
questions  of  expenses. 

Lord  Ordinary,  Cor^oiue,        Act.  Dean  of  Foe,  f  Hope  J  Patenon.        Alt.  Ruiker^ 
Jkrd,  Mackenzie,      John  CuUen,  W.  S.  and  Wm,  Bowie  Campbell^  W.  S.  Ageoti. 
5.  Clerk. 

C.  R. 


Judgment. 


FIRST  DIVISION. 


No.  LIX. 


2ith  December  1836. 


Mrs  CATHERINE  JACKSON  or  MARSHALL 

offainst 

ROBERT  GOURLAY. 


NarfatiTe. 


Aliment. — Tailzie. — Petition  by  the  mother  of  an  heir  of  entail  to 
an  estate  yielding  a  gross  rental  of  £.517 ,  but  of  which  only  £.384 
was  at  present  available,  for  aliment  to  herself  the  heir,  and  four 
otiier  younger  childrefif  refused  quoad  the  latter;  but  £.IQ0 per 
annum  given  as  aliment  for  the  heir,  and  £.150  as  aliment  for  the 
petitioner,  till  the  heir  should  arrive  at  the  age  of  fourteen. 

John  Marshall,  an  entailed  proprietor  in  the  county  of  Lanark, 
died  in  July  1835,  leaving  a  widow  and  four  younger  children  un- 
provided for.  The  gross  rental  of  the  entailed  property  &lling  to 
the  heir  of  the  deceased,  a  boy  of  eleven  years  of  age,  amounted  to 
L.517 ;  but  as  part  of  the  lands  was  subject  to  a  liferent,  the  clear 
rent,  as  admitted  by  the  respondent,  who  was  factor  loco  tutoris 
to  the  heir,  amounted,  after  deducting  public  and  parish  burdens, 
to  L.ad4:  19:0^. 

The  present  application  was  made  by  the  widow  for  L.300  per 
annum,  out  of  the  rents  of  the  entailed  estate,  ^  for  the  support  and 
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'diment  of  the  petitioner,  and  for  the  maintenance  and  education  S4  Dec.  1836. 
*  of  the  minor  heir  and  younger  children.'     The  respondent  ad-     >^v*^ 
mitted  the  reasonableness  of  such  a  payment  being  made,  under  ||(||^n^^, 
anthority  of  the  Court,  to  the  petitioner  and  the  heir,  as  might  be  GourUy. 
tiMwgit  expedient ;  but  stated,  that  as  he  understood  it  to  be  set* 
tied  hv,  that  an  heir  of  entail  who  does  not  represent  his  fiather  but 
IB  tlie  character  of  heir  of  entail,  and  not  otherwise,  is  not  liable  in 
iDjsQm  for  the  maintenance  of  the  younger  branches  of  the  family, 
k  ifid  not  consider  himself  entitled  to  make  any  payment  for  behoof 
(if  the  yooDger  children  here,  without  due  authority. 

Atadfisiog, 

The  Caitrij  stating  that  it  was  fixed  that  an  heir  of  entail,  in  Judgment. 
Boch  a  case^  is  not  bound  to  aliment  his  brothers  and  sisters,  pro- 
BooDeed  the  following  judgment:  '  Grant  warrant  to,  and  ordain 

*  die  ftttor  to  make  payment  to  the  petitioner,  for  her  eldest  son, 

<  nntil  he  is  fourteen  years  of  age,  of  the  yearly  sum  of  L.100,  pay- 
'able  half-yearly,  at  Martinmas  and  Whitsunday,  beginning  as  on 

*  the  1 5th  July  1835,  deducting  L.72  paid;  and  to  the  petitioner 
'kerseif,  as  aliment,  till  her  eldest  son  is  of  age  foresaid,  of  the 

<  yearly  som  of  L.1 50,  payable  half-yearly  as  aforesaid,  and  decern ; 
'  aod  appoint  the  expense  of  this  application  to  be  paid  out  of  the 
'  rentk' 

Ad  SoL^Gmu  ( CuMmgham.)        Alt  A.  BtPNeiU.         WURam  WaddeU,  W.  &  «od 
Cofbaff  Mttcdawall^  W.  S.  Agents.        D.  Clerk. 

C«  R« 


FIRST  DIVISION. 

No.  LX.  24^  December  1836. 

WHITE 

against 

MACKERSEY. 

PiocEss. — Advocation. — This  was  a  petition  to  have  the  qnes- 
to  at  issue  discussed  summarily  on  the  bill  of  advocation  and  an- 
'veti.  The  petition  was  subsequently  withdrawn ;  but  the  Lord 
Prendent  intimated  that  he  had  consulted  the  Judges  on  the  point, 
ttd  that  they  were  of  opinion  that  the  prayer  of  the  petition  could 
not  be  gtanted. 

Act.  Sandford,         Alt.  Neaves, 

C.  R. 
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SECOND  DIVISION. 
No.  LXI.  2Ath  December  1836. 

BRITISH  LINEN  COMPANY 

against 
LORD  MAITLAND  and  Others,  (Breadalbane  Trustees,) 
AND  MARQUESS  OF  BREADALBANE. 

Process* — (Fund  in  medio.)  —  (Consignation.)  —  Lis  alibi 
PENDENS. — The  raisers  of  a  multiplepoinding  having  been  fmnd 
liable  in  once  and  single' payment^ — and  a  claimant  having,  efcosr 
sent  of  the  raisers  and  holders  of  the  fund,  got  an  interim  decree  fir 
apart  of  his  claim^ — a  party,  to  whom  said  claimant  had  previoutfy 
assigned  his  claim  in  security  of  a  loan,  lodged  a  riding  daim  vpm 
the  interest  of  said  claimant,  after  the  date  of  the  interim  deeni, 
and  upon  the  allegation,  tJiat  an  injuTiction  had  been  granted  by  the 
Court  of  Chancery  in  England  against  said  claimant  accepting  fim 
the  raisers  the  sum  decerned  for,  and  that  proceedings  were  Udtisg 

'  fir  removing  the  funds  from  the  jurisdiction  of  this  Court,'^pd&- 
tionedfor  consignation,  or  interdict  against  raisers  from  withdnoB' 
ing  tJie  fund  from  the  jurisdiction  of  the  Court ; — the  Court,  in  re^ 
spect  that  the  fund  was  in  manibus  curia,  and  that  the  raisers  and 
holders  were  sufficient  and  responsible,  refused  tlie  application* 

Sequel  of  cause  reported  ante,  vol.  xi.  p.  265,  and  p.  50.  of  this  vdL 

Namd?e.  The  British  Linen  Company,  upon  the  narrativei  that  they  bad 
advanced  L.20,000  to  Lord  and  Lady  Chandos,  on  5th  November 
1834,  and  had,  in  security,  obtained  an  assignation  to  the  Megidm 

<  or  bairns'  part  of  gear,  and  to  all  other  claims  of  every  kind  which' 
the  Marquis  and  Marchioness  <  are  entitled  to  receive  from  the  e»- 

<  tate  and  effects  oV  her  father,  *  John,  Marquess  of  Breadalbane;' 
and  which  assignation  had  been  duly  intimated  to  Lord  Breadal* 
bane's  trustees,  and  produced  in  the  process  of  multiplepoinding^ 
in  November  1834;  that  the  petitioners  had  now  lodged  (26tk 
November  1836)  a  riding  claim  and  interest  upon  the  interest 
Lord  and  Lady  Chandos ;  that  there  appeared  to  be  considerah 
hazard  that  the  fund  in  medio  may  be  placed  beyond  the  reach 
the  jurisdiction  of  this  Court,  as  proceedings  had  been  instituted  i 
the  Chancery  Court  in  England,  at  the  instance  of  the  presei 
Lord  Breadalbane,  with  a  view  to  obtain  an  injunction  against 
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Lord  and  Lafy  Chandos  appropriating  L.709000  decerned  to  be-  24  Dec  ISM 

loD^to  them  by  interlocutor  ol  19th  November  last^  (see  p.  50.  of    ^"^^v^^ 

tkiifoL);  and  that  they  believed  this  extraordinary  procedare  was  ^^^  ^e»Si 

tobefaUoired  op  by  the  still  more  extraordinary  attempt,  to  have  aibane  Tnit- 

tkc  fad  which  is  now  virtually  in  the  hands  of  this  Court,  and,  at  *"*»^^ 

alleieoti,  subject  to  their  jurisdiction,  as  the  fund  in  medio  in  the  Namti?e. 

midpiepomding,  thrown  into  Chancery;  and  that  the  raisers  (the 

Imtees)  had  condescended  upon  personal  funds  to  the  amount  of 

so  Im  tlun  L»325,666 :  17 :  10,  and  this,  too,  open  to  a  very  large 

iocrease,  on  certain  contingent  events;  and  on  11th  December* 

1834,  the  raisers  had  been  found  <  liable  in  once  and  single  pay- 

'rnent,'— petitioned  the  Court,  praying  for  a  decerniture  against 

'  the  tnatees  to  consiga  in  manibus  curise  the  fund  in  medio,  or 

*  neh  part  thereof,  and  in  such  form,  and  under  such  conditions  as  to  "^ 

^yonr  Lordships  may  seem  meet;  to  remain  henceforth  subject  to 

<  your  Lordships'  orders  and  decrees;  and  to  interdict  and  prohibit 

<  the  trustees  and  Lord  Breadalbane,  and  all  others,  from  removing 

<  the  fbiid  out  of  your  Lordships'  jurisdiction,  or  from  acting  in  any 
'  nanoer  whereby  your  jurisdiction  and  x^ontrol  over  the  same,  as 
'  the  admitted  fund,  may  be  in  any  respect  interfered  with.' 

The  petition  waa  appointed  to  be  seen  by  all  the  parties,  and 
iflsvered. 

The  Trustees  of  the  late  Marquess  of  Breadalbane  answered — The  pleas  for  the 
Court,  on  the  19th  November  last,  granted  interim  decree  for  ^"*^^^ 
L70,000  in  &vour  of  the  Marquis  and  Marchioness  of  Chandos,  with 
isuaediate  extract.  On  the  2l8t,  Lord  Chandos'  agents  presented 
the  extracted  decree,  with  a  commission  from  their  constituents  in 
their  bvour,  empowering  them  to  uplift  and  discharge  the  money, 
lad  demanded  payment*  At  thb  time,  the  only  tangible  funds  be- 
loDpng  to  the  respondents  consisted  of  a  sum  of  about  L.t25,000^ 
dqwrited  in  the  Bank  of  Scotland  in  the  joint  names  of  Viscount 
Maitland  and  Lord  John  Campbell,  two  of  their  number.  In  their 
oames,  also,  the  whole  of  the  Government  stock  belonging  to  the 
mpondents  was  vested.  It  was  requisite,  therefore,  that  their  joint 
tider  should  be  obtained  before  any  funds  could  be  uplifted  to  meet 
Lord  Chandos'  demand ;  and  the  respondents'  agents  immediately 
applied  to  them  f<Nr  this  purpose.  But  Lord  John  Campbell  felt  an 
ttxiety,  by  no  means  unnatural,  considering  the  magnitude  of  the 
ttmwction,  and  the  responsibilities  with  which  the  trustees  were 
direatened,  to  have  the  express  sanction  of  his  co-trustees  before 
he  aothorised  the  payment  of  so  large  a  sum.  He  accordingly  de- 
sired a  meeting  of  trustees  to  be  called  for  this  purpose  as  early  as 
was  practicable. 
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M  Dee.  1836.      Wheo  this  cause  of  delay  vas  intimated  to  Lord  Chandoa^  ageDti 

^^*V^*^    on  the  2dd  Nqvember,  they  immediately  expede  letters  of  homiog 

c^  ^.  against  the  respondents,  on  which  they  arrested  the  trost-fniKb  in 

albMie  Trut-   the  Bank  of  Scotland,  and  also  used  arrestments  in  the  hands  of 

^^^  ^^         Davidsons  and  Syme,  W«  &  the  respondents'  agents ;  and  inti- 

mated,  that  unless  Lord  John  Campbell  signed  the  order  upon  the 

bank  within  two  days,  they  would  give  him  a  personal  charge  of 

horning.     Before  this  step  was  taken,  however,  an  injuncdoo  6om 

Chancery  *  was  intimated  to  all  parties,  restraining  the  Marqois 

♦  VICE-CHANCELLOR'S  COURT. 

ViCB-CHANCELLoa,  Ffidajf,  95th  November  IBS6. 

Opinion  of  ^°  ^1^'*  ^>^>  i'  appears  upon  the  face  of  the  answer,  and  upon  the  docuoieDti 

Vice-Chan-      which  were  produced  in  Court,  that  the  late  Marquess  of  Breadalbane  lifed  and 
cellor.  (iied  a  domiciled  Scotchman,  and  that  he  had  three  children,  the  present  Marqueu 

of  Breadalbane,  the  present  Marchioness  of  Chandos,  and  Lady  Pringle. 

It  appears  that,  upon  the  marriage  of  Lady  Pringle,  an  express  clause  was  intro- 
duced into  the  settlement,  which  barred  her  of  her  iegitim ;  but  upon  the  death  of 
the  Marquess  of  Beadalbane,  a  question  arose,  which  was  agitated  between  the  pre- 
sent Marquess  of  Breadalbane  and  Lady  Chandos,  whether  Lady  Chandos  was  en- 
titled to  her  Iegitim. 

It  appears  that  she  was  married  in  the  year  1819 ;  and  upon  the  treaty  for  the 
marriage,  Lord  Lauderdale  was  considered  as  the  adviser  and  the  frieDd  of  die 
Marquess  of  Breadalbane,  and  Mr  Thomas  Grenville  was  the  adviser  and  the  friend 
of  the  Duke  of  Buckingham ;  and  the  framing  of  the  sketch  of  the  marriage-set- 
tlement was  left  to  those  two  personR,  and  they  did  prepare  what  in  the  answer 
is  called  a  sketch ;  and  the  general  scheme  which  was  approved  of  by  them  wai, 
that  the  Marquess  of  Breadalbane  should  pay  down  a  sum  of  L.  10,000  upon  the 
varriage,  a  further  sum  of  L.10,000  within  a  few  months  after  the  marriage,  and 
a  further  sum  of  L.10,000  within  six  months  after  his  death  ;  and  in  considera- 
tion of  that  portion  which  he  was  to  advance  for  his  daughter,  the  Duke  of  Buck- 
ingham was  to  settle  several  large  estates  in  England,  in  Ireland,  and  in  the  West 
Indies,  upon  the  Marquis  of  Chandos,  the  Marchioness  of  Chandos,  and  their 
children. 

It  appears  that  Mr  Vizard,  a  London  solicitor,  was  the  solicitor  employed  bj 
the  Marquess  of  Breadalbane,  and  Messrs  Robson  then  in  London.  I  believe  Mr 
Robson  then  alone  was  the  solicitor  of  the  Duke  of  Buckingham.  A  sketch,  con- 
taining the  general  outline  that  I  have  mentioned,  was  sent  to  Mr  Vizard  ;  and  from 
that  he  drew  proposals  which,  in  effect,  were  drawn  by  Mr  John  Hodgson,  an  Eng- 
lish lawyer,  deservedly  of  very  great  celebrity,  but  not,  I  apprehend,  said  to  be,  or 
supposed  to  be,  conversant  with  Scotch  law.  From  the  sketch  the  proposals  were 
made,  which,  after  stating  the  portion  which  was  to  be  given  by  the  Marquess  of 
Breadalbane,  and  the  general  form  of  the  settlement  which  was  to  be  made,  and 
the  estates  to  be  given  by  the  Duke  of  Buckingham,  the  proposal  ended  with  sta- 
ting, that  the  settlement  was  to  contain  *  the  usual  powers  of  appointing  new  crns- 
<  tees,  the  usual  clauses  of  indemnity  to  trustees,  and  all  other  usual  and  necesiafj 
*  clauses:*  And  that  proposal  having  been  sent  to  the  Duke  of  Buckingham  and 
the  Marquess  of  Breadalbane,  appears  to  have  been  approved  of,  and  was  acted 
upon  by  the  framing  of  the  settlement  that  was  actually  made- and  executed;  lo 
which  settlement  the  Marquess  of  Breadalbane  himself  was  made  a  pany,  and,  as  I 


No;  6L  COURT  OF  SESSION.  277 

nd  Mflrehionett  of  Chandos  from  receivuig,  and  tlie  respondents  24  Bee.  1836. 
tnm  gnmtiog  any  payment  under  the  final  judgment  in  the  molti-    ^-^t"^' 

I :«j«  ^  Bridali  Linen 

albaoe  Trut-  . 
tees,  &c*. 

■identiiul,  merely  for  the  purpose  of  coyeoantipg,  that  he  would  pay  that  sum  of 

woKf,  which  was  also  secured  hy  his  bond ;  and  the  present  Marquess  of  Bread* 

ibae  was  a  party  also,  merely  in  conjunction  with  Mr  Neville  Grenville,  as  tru8<- 

ten  of  che  JLlO^QOO  which  was  to  be  paid  six  months  after  the  death  of  the  Mar- 

qKU,   This  settlement,  the  deed  I  now  speak  of,  did  not  upon  the  face  of  it  con- 

tiio  any  oootract  whereby  Lady  Chandos  gave  up  her  legitim. 

la  tbe  year  1834  the  late  Marquess  died,  and  upon  his  death  a  process  of  multi- 

plcpoiodii^  was  instituted  in  Scotland,  whereby  all  persons  who  bad  claims  upon    . 

bis  pcnonal  estate  were  called  into  Court,  in  order  that  their  claims  might  be  ad- 

JQtfed.   Tbe  Marquis  and  Marchioness  of  Chandos,  and  the  present  Marquess  of 

IKraadaltnoe^  were  parties  to  that  suit;  and  it  was  insisted,  on  the  part  of  the  Mar* 

diioBesB  of  Chandos,  that  she  was  entitled  to  heriegitimj  and  it  was  insisted  by 

tlieHarqiiessof  Breadalbane  that  she  was  not;  insisting,  among  Other  things,  that 

die  ms  barred  by.  the  settlement,  and  insisting,  that  in  respect  of  particular  estates 

vlncfa  be  held,  he  was  not  bound  to  collate.   Tbe  Court,  of  Session,  having  these 

persoas  before  it,  did  decide  that  the  Marchioness  was  entitled  to  her  legitim.  An 

appeal  was  brought  to  the  House  of  Lords,  and  the  House  of  Lords,  in  the  course 

of  diis  jear,  affirmed  that  decision  of  the  Court  of  Session. 

But  it  appears  that  in  this  suit  of  multiplepoinding  no  notice  whatever  wis 

tikco  of  the  papers  upon  which  the  question  arises  which  is  to  be  determined  in 

tins  cause.    It  seems  that  the  present  Marquess  of  Breadalbane  had  not  the  power 

of  bringii^  forward  to  the  notice  of  the  Court  of  Session  the 'existence  of  the 

ptoposals  of  which  I  have  spoken,  because  it  seems  that  one  copy  of  them  was  in 

the  possession  of  Mr  Robsoo,  who  was  the  solicitor  for  the  Chandos  family,  and 

that  aaother  copy  was  in  the  possession  of  Mr  Vizard,  who  .was  the  solicitor  of. 

tbe  late  Marquess,  but.  is  not  the  solicitor  of  the  present  Marquess  ;-and  I  men-.   . 

tioa  that,  because  it  was  veiy  strongly  urged,  that  the  plaintiff  in  this  suit,  of  ne- 

caHtj,was  not  even  to  be  beard,  because  that  there  was- not  such  a  res  noviter 

vesieos  ad  notitiaua  as  would  justify  any  court  in  hearing  it,  after  what  ha4  taken 

pbceio  theXJourt  of  Session  and  in  tbe  House  of  Lords. 

It  if  a  circumstance  that  was  stated,  and  upon  which  some  stress  was  laid,  that, 

IB  the  course  of  this  year,  before  the  House  of  Lords  had  heard  the  appeal,  an 

sppficatioB  was  made  by  the  present  Marquess  of  Breadalbane  to  their  Lordships, 

to  itajr  the  hearing  of  the  appeal,  in  consequence  of  his  having  come  to  the 

biowledge  of  the  proposals  in  question.    All  that  was  done  by  the  House  of 

I^mby  aod  it  seems  to  me  all  that  could  with  any  propriety  be  done,  was  not  to 

>9  tbelieaffng  of  the  appeal;  but  some  day  was  fixe'd  for  hearing  it,  and  upon 

thtt  beariog  the  decision  of  the  Court  below  was  affirmed. 

Now,  the  question  which  is  now  raised  before  me  is,  whether,  inasmuch  as  the 

pnpoials  contained  that  final  clause,  that  there  should  be  in  the  settlement  *  all 

*  iBual  and  necessary  clauses,'  whether  it  was  a  proper  thing  and  a  right  thing, 

that  there  should  be  inserted  in  the  settlement  a  clause  barring  Lady  Chandos  of 

her  legitim?  Now  this  answer  very  properly  represents,  and  I  have  no  doubt  with 

the  most  perfect  honour,  that  if  a  proposal  had  been  nAacfe  to  the  Marquis  and 

Marchioness  of  Chandos,  that  she  should  give  up  ber4egitiixs  ^t  she  would  have 

^^hjected,— that  would  have  been,  exceedingly  likely;  but  it  is  quite  impossible  for 

u  to  tell  what,  if  the  proposal  had  been  made  to  her,  and  she  had  rejected  it, 

VQuld  bate  been  the  resolution  of  the  Marquess  of  Breadalbane  with  respect  to 

VOL.  xu.  T 
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■Jbnne  TriM-    ^y^^  portion  that  he  was  to  pay  hi§  daughter ;  but  it  appears  to  me  that  it  is  of  lea 

'      '  importance  to  consider  what  the  Marquis  and  Marchioness  of  Chandos  would 

have  done,  because  the  answer  in  terms  admits  that  the  fortune  that  she  was  to 

receive  was  left  to  the  decision  of  the  parents  of  the  couple ;  in  other  words,  the 

whole  scheme  and  fabrication  of  the  settlement  was  intended  to  be  left,  as  in  point 

of  fact  we  find  it  was  left,  to  the  decision  of  the  Duke  of  Buckingham  and  die 

iSfarquess  of  Breadalbane,  who  handed  over  the  negotiation,  as  between  their 

ownselves,  to  Mr  Thomas  Grenville  and  my  Lord  Lauderdale. 

Now,  before  I  venture  to  give  any  opinion  on  this  question,  I  thought  it  wss 
right  to  take  time,  in  order  that  I  might  myself  very  deliberately  read  over  all  the 
passages  which  were  quoted  from  numerous  Scotch  authors  upon  this  question, 
namely,  how  far,  where  a  person  of  rank  advances  a  considerable  fortune  to  bis 
ctaughter,  it  is  to  be  considered  as  an  usual  thing,  that  the  daughter,  under  such 
circumstances,  should  be  barred  of  her  legicim.  I  have  read  over  every  one  of 
the  passages  that  were  quoted,  and  I  see,  by  references  that  were  made  to  the 
books,  that  there  were  some  other  passages  perhaps  intended  for  quotation,  which 
were  not  quoted ;  those  I  have  also  read. 

It  cannot  be  eicpected  that  I  myself  should  give  any  positive  opinion  upon  the 
Scotch  law,  by  virtue  of  any  antecedent  knowledge  that  I  possessed  upon  the  sub- 
ject ;  and  I  would  not  wish  to  have  it  thought  for  a  moment  that  I  pretend  to 
any  such  knowledge ;  but  I  am  bound  to  state  what  appears  to  me  to  be  the  fair 
conclusion  from  all  the  passages  to  which  I  have  referred.  I  was  particularly 
struck  with  two  passages,  which  are  contained  in  that  book  of  Mr  Russell  *,  which 
was  quoted.    He  says,  in  page  66,  *  these  legal  claims  upon  the  husband's  estate 

*  would  be  unreasonable,'  speaking  of  such  claims  as  the  wife  would  have  by  mere 
operation  of  Scotch  law, '  where  proper  conventional  provisions  are  made  to  the 

*  wife  in  her  contract  of  marriage :  it  is  therefore  usual  to  engross  a  proper  dii- 
'  charge  of  all  of  them  in  the  contract  of  marriage.'  And  in  page  926,  Mr  Kus- 
sell  says,  '  It  may  be  proper  here  to  mention,  that  in  making  provisions  of  all 

*  sorts  to  children,  it  is  usual  to  declare,  that  the  provision  is  in  full  of  all  claim  to 

*  legitim,  portion-natural,  succession,  executry,  and  every  other  claim  competeot 

*  to  the  children,  out  of  their  father  or  mother's  estate  at  their  death,  excepting 

*  their  good  will  allenarly  ;*  and  if  I  had  not  found  these  passages  so  express  in 
their  terms,  I  must  say  that,  reasoning  by  analogy,  as  I  should  have  done  with 
rimilar  things  found  in  English  books,  I  should  have  came  to  the  conclusion,  thst 
it  would  have  been  an  usual  clause,  under  the  present  circumstances,  to  have  io* 
serted  in  the  settlement  a  bar  of  the  Marchioness  from  her  legitim* 

It  appears,  that  when,  upon  the  death  of  the  Marquess  of  3readalbane,  the  suit 
was  instituted,  a  correspondence  took  place,  among  which  we  find  that  beautiful 
letter  which  reflects  so  much  credit  upon  the  Marchioness  of  Chandos,  by  shew- 
ing the  pure  feelings  of  her  heart,  and  the  brightness  of  her  understanding;  but 
It  is  not  a  letter  which  appears  to  me  to  go  further  than  to  shew  that  she  really 
was  not  privy  to  any  express  contract  whereby  she  should  be  barred  of  her  legitim, 
and  she  therefore  naturally  believed  that  it  was  her  husband's  right  to  receive  it, 
and  that  it  was  her  duty  to  assist  him,  as  far  as  she  could,  in  obtaining  that  right. 

But,  amongst  the  letters,  there  is  that  letter  which  is  subjoined  to  the  answer 
of  the  defendants.  I  mean  the  letter  of  Lord  Lauderdale.  Now,  all  those  who 
|)QVQ  had  an  opportunity  of  practising  in  the  House  of  Lords,  during  the  time 

*  Russ^irs  Treatise  on  Conveyancing. 
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viiidi  were  going  forward  in  that  House,  must  be  perfectly  aware  of  the  acute- 
ra  ef  Jus  Lordship's  mind,  and  his  general  conversation  with  the  Scotch  law ; 
isdit  isa  reflmkable  thiag  that  that  letter  contains  this  postscript :  *  I  think  it 
'  ligfat  to  states  that  what  I  have  here  written  is  merely  an  ootline  of  the  reasons 
'tbat  ought  to  make  Lord  Chaodos  hesitate  .before  he  brings  forward  his  claim. 
'Ifl  tnith,  I  could  slate  a  number  of.  difficulties  that  will  occur  in  establishing  it. 
'  Anoog  these,  ooe  of  the  most  prominent  is^  that  it  was  an  English  nairiage- 
'  KUlemeot,  in  which  words  were  introduced,  according  to  the  form  of  the  law  of 
'  lint  country,  to  bar  any  farther  claim.* 

Now,  apply  that  observation  of  his  Lordship  to  the  facts.  In  the  deed  of  set- 
tlement itself  BO  such  clause  is  to  be  found,-»no  such  clause  is  to  be  found  in 
taj  paper  rebting  to  the  contract  of  marriage,  except  the  clause  which  is  in  the 
propofaii,  the  final  clause,  that  there  were  to  be  introduced  '  all  usual  and  necca* 
'  iBjy  clauses^'  coupled  with  what  first  appears  in  the  proposals,  namely,  the  con- 
tna  00  the  part  of  the  Marquess  of  Breadalbane  to  advance  the  portion  to  his 
dsnghter  in  the  manner  that  1  have  mentioned.  It  appears  to  me  that  this  letter 
fimusbes  distinct  evidence  that  the  proposals  which  my  Lord  Lauderdale  saw, 
conveyed  to  his  Lordship's  mind  the  fact  which  be  states  in  this  letter,  thiit  it 
m»  80  English  settlement,  into  which  words  were  introduced,  according  to  the 
ha  of  that  country,  to  bar  any  farther  claim,  because  there  were  no  such  words 
acoordiog  to  the  form  of  the  Scotch  law ;  but  there  was  the  fact,  that  the  povtioo 
ma  paid,  and  the  declaration  that  there  were  to  be  *  all  usual  and  necessary . 
'  cbnses ;'  and  with  the  conversation  of  Scotch  law  which  that  Noble  and  Learn- 
ed Loid  has,  he  could  not,  as  it  appears  to  me,  have  come  to  any  other  con- 
cloHoa  than  this^  that  the  assertion  that  there  should  be '  all  usual  and  necessary 
'daoses,'  was  an  English  method  of  declaring  that  such  clause  should  be  intro- 
duced as  would  virtually  bar  the  Marchioness  of  Cbandos  of  her  legitim./ 

It  appears  to  me  undeniable,  upon  this  letter,  that  that  must  have  been  the 
coodouon  upon  his  Lordship's  mind;  and  it  appears  to  me  not  to  be  of  any , 
pot  consequence  to  ascertmn  whether  the  late  Marquess  of  Breadalbane. dis-,  < 

tioctly  so  understood  it^  or  whether  any  of  the  parties  so  understood  it,  if,  in 
point  of  fact,  the  thing  expressed  in  the  paper  was  such,  that  if  parties  chose  to. 
coQfider  it,  they  were  bound  so  to  understand  it ;  and  I  cannot  but  myself  think, 
tbtt  whatever  may  be  the  decision  in  a  future  stage  of  this  cause,  either  in  this 
Court  or  in  the  House  of  Lords>  that  at  present  there  is  so  much  appearance  of 
vsiviog  the  proposition,  that,  by  that  clause  in  the  proposals,  the  parties  were 
bouad  to  introduce  into  the  settlement  a  clause,  which,  in  form,  should  bar  the » 
Ifsrcfaiooess  of  Cbandos  of  her  legitim,  that  J  must,  in  the  present  state  of  the 
csK,  take  such  steps  as  will  secure  the  fund  in  question,  until  that  most  iropor- 
dot  qoestion  shall  be  fully  argued  and  properly  determined.  And  without,  there- 
fore, sajiog  any  more  upon  the  point,  my  opinion  is,  that  so  much  of  weight  has 
been  shewn  to  be  due  to  the  proposition  thai  is  advanced  by  the  plaintifl^  that  I 
SBi  bound  to  grant  an  injunction  to  restrain  the  Marquis  and  Marchioness  at  pre^ 
Kfit  from  receiving  that  fund,  which  is  shortly  to  be  paid  out  of  the  Court  of 
SenioD,  and  to  re&train  the  other  parties,  who,  I  believe,  by  the  form  of  the  Court, 
*ould  have  to  receive  it,  from  paying  it  over  to  them.  Those  who  are  the  far- 
msl  hands  16  receive  it.  Lord  Maitland  and  others,  may  be  at  perfect  liberty  to 
r^eivt  it;  but  if  they  do,  it  must  be  paid  into  this  Court, 

t3 
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teOy  &C.  Mr  Jacob. — I  believe  jour  Honour  has  a  copy  of  our  notice  of  motioD,  and 

your  Honour's  order  would  be  perhaps  in  those  terms. 

Ficc'ChancMtr. — I  have  the  copy,  and  upon  the  first  part  you  do  not  want  an 
order.  I  do  not  see  an  objection  to  it;  but  it  seems* to  me  that  the  Marqois 
and  Marchioness  should  be  restrained  from  receiving,  and  the  other  parties  be 
restrained  from  paying  over  to  them. 

Mr  Jacob. — Yes,  Sir,  that  is  the  substance. 

Mr  Burge, — The  order.  Sir,  is  to  be  drawn  up  at  once :  there  wiU  be  no  delay 
about  it. 

Vice'Chancellor. — I  beg  Mr  Burge  to  understand  mo^' distinctly  thiitragree"^ 
with  him^  that  as  soon  as  thh  matter  can  be  finally  settled  by  the  highest 'autho- 
rity, the  better. 

ilfr  Jacob, — Part  of  this  notice  is  for  the  production  of >  books  and  papers.  I 
do  not  know  whether  your  Honour  will  make  an  order  upon  that, 

Mr  Burge. — There  can  be  no  difficulty  in  that ;  but  there  has  been  a  sort  of 

persecution  for  the  last  four  -or  five  days,  which  has  been  directed  against  the 

solicitor  of  the  Marquis  of  Chandos,  for  the  production  of  these  letters.    We 

were  threatened  with  an  application  to  the  Court  tp-day,  for  the  production  of  a 

certain  letter.    The  mischief  is,  that  under  a  profession  of  great  courtesy,  yoa 

are  doing  acts  which  occasionally  place  us  in  an  extremely  disadvantageous  posU 

tion.-    Tb^re  has  been  too  much  of  that;  and  perhaps  your  Honour  will  permit 

roe  to  Bay  one  word  more,  for  I  was  confined  to  my  he'd,  and  Was.  not  here  the 

other  day,  .when  an  application  of  a  more  extraordinary,  nature  was  made  to  the 

Court.   It  so  happeiis  that  1  was  present  when  Lord  Chandos  came  to  my  cham-. 

hers,  bringing  n^e  this  very  letter  that  he  had  recMved  from  bis  agent.    And  I 

owe  it,  as  an  act  of  justice  to  him,  to  say,  that  from  the  moment  that  he  knew 

that  your  Honour  entertained  jurisdiction  upon  this  subject,  no  man  fiving  conld 

have  made  greater  endeavours  strictly  to  conform  himself  to  it ;  and  t  beliere 

that  the  letter  which  was  written  by  my  dictation  to  thp' agent  in  Scotland,  was 

addressed  in  very  nearly  the  same  language  that  your  Honour  would  have  direct* 

ed  it.    But  with  re^rd  to  the  agent  in  Scotland,  the  assertion  is  not  correct.  It 

is  unjust  to  him  to  represent  him  as  taking  any  steps  adyerse  to  the  Court;  aod 

nothing  but  the  grossest  ignorance  of  the  forms  of  proceedings  which  have  taken 

place  in  Scotland,  relative  to  those  decrees,  n^hich  are  affirmed  by  the  House  of 

Xx>rds,  and  which  have  led  to  farther  proceedings,  could  have  induced  any  man 

to  bring  forward  such  a  motion  as  that.    I  only  wish  that  your  Honour  should 

be  alive  to  that,  that  Lord  Chandos  did  nothing  to  contravene  your  Honour's 

designs. 

Vice^ChaneeUoK'^Mi  Burge,  I  have  more  than  once  expressed,  and  Itk&a  repeat 
again,  my  most  thorough  conviction^  that  nay  Lprd{!!hi(n.dotjK.0uldhaxe.8ucbajeBie  - 
of  proprfety  and  delicacy,  that  he  would  never  for  a  moment  think  of  meddliog 
I  with  the  fund,  while  the  matter  was  pending  before  me ;  and  I  do  also  fortber 

state,  that  such  is  my  utter  ignorance  of  Scotch  law,  that  when  I  read  the  letter 
which  was  verified  the  other  day,  that  it  appeared  to  me,  that  what  I  would  call 
the  spbordinate  agents  of  my  Lord  Chandos  were -apparently  so  anxious  to  cany 
on  the  matter  with  respect  to  tbe.  brthet  proceedings  under  the  Scotch  law,  that 
i  thought  (and  it  might  have  been  an  error  in  my  mind)  that  I  was  bound  to 
make  the  order  that  I  did,  which,'  at  the  time  I  made  It,  I  intended  should  be 
made  under  feelings  of  the  greatest  respect  to  my  Lord  C^andos^  and  under  tbe 
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the  trost-fimde  lie  under  arrestments  at  his  instance,  and  he  holds  24t  Dec.  1836. 
an  extracted  decree  against  the  respondents  for  L.70,000,  on  which    ^"^V^ 

British  Linen 
Co.  17.  Bread- 

albane  Tms- 
Uktt  ooDTtcdon  that  hit  conduct  would  be  perfectly  right  and  proper ;  but  at  tees,  &c 

tbe  Moie  time,  I  do  say  that  it  does  frequently  happen,  that  where  the  afiairs  of 

ifte  Court  are  to  be  managed,  first  of  all  by  a  principal  manager,  who  must  em« 

ploy  a  subordinate  agents  and  so  on,  it  is  impossible  to  pass  through  daily  life 

mthoot  sedi^  that  acts  are  done  through  over-seal  and  want  of  judgment,  and 

so  oDb  by  the  agents  in  the  lowest  degree  in  the  management  of  the  matter, 

which  would  be  repudiated  by  their  principal  employers,  and  certainly  by  the 

posofls  themselT^  for  whose  interests  they  are  acting.    It  was  under  that  view 

tbat  I  made  the  order. 

Mr  Bmrge^^l  am  quite  satisfied  with  what  your  Honour  has  said.  I  only  wish 
fittt  yoer  Honour  could  see  the  extreme  anxiety  with  which  Sir  Gibson-Craig 
mote  npon  the  subject,  and  bow  Kttle  he  deserved  that  imputation ;  and  I  must 
teDpIain  of  the  imputation  in  that  letter,  because  unquestionably  those  state-> 
nents  are  not  true. 

Ifr  J«eo&.— Sir. 


Fip^-doROfifibr.— You  had  better  say  nothing  about  iu 
Jfr  SluttrL — ^We  had  rather  have  the  papers  inspected  at  my  Lord  Chandos' 
oDce. 
Mr  XnigAt.— Very  well 

JUDGMENT. 

Friday,  the  S5th  day  of  November,  in  the  Seventh  Year  of  the  Reign  of  his 

Majesty,  King  William  the  Fourth,  1856. 

Between  the  Most  Honourable  John,  Marquess  oF  Breadalbane,  Earl  of  Bread* 
albane  and  Holland, — Pla%nt\ff:  the  Honourable  Richard  Plantagenet  Grenville 
Nogent  Cbandos  Temple,  Marquis  of  Chandos,  and  Mary,  his  wife;  and  the 
Right  Honourable  James,  Viscount  Maitland ;  Charles  William  Campbell ;  the 
Rig^t  Honourable  Lord  John  Campbell ;  the  Right  Honourable  Lord  John 
Hay;  and  William  John  Lamb  Campbell, — DefendOnU. — Whereas  Mr  Knight, 
Mr  Jacob,  and  Mr  Richards,  of  counsel  for  the  plainti£^  this  day  moved  and 
ofoed  divers  reasons  unto  this  Court,  that  the  Marquis  and  Marchioness  of 
Chandos  might  be  restrained,  by  the  injunction  of  this  Court,  from  availing 
themselves  of  the  judgment  or  decision  which  they  have  obtained  in  the  Court 
of  Scotland  against  the  said  defendants,  the  said  James  ViscOunt  Maitland, 
Charles  William  Campbell,  Lord  John  Hay,  and  William  John  Lamb.Campbell, 
respecting  the  legitim,  portion*natural,  or  bairns'  part  of  personal  gear  in 
the  pleadings  of  this  cause  mentioned,  and  from  doing  any  act  to  compel  the 
said  trustees  to  pay  or  transfer  over  to  them,  the  said  Marquis  and  Mar* 
dnoneM  of  Chandos,  or  either  of  thfem,  the  said  legitim,  portion-natural,  or 
bairns'  part  of  personal  gear,  or  the  funds  in  which  the  same  is  now  invested, 
and  from  commencing  any  further  or  other  proceeding,  either  in  England  or 
Scotland,  against  the  said  defendants,  the  said  trustees,  respecting  the  same ;  and 
that  the  said  defendants,  the  smd  trustees,  might  be  restrained  by  paying  or  trans- 
ferring over  to  the  said  Marquis  and  Marchioness  of  Chandos,  or  ellher  of 
tbeai ;  and  that  they,  the  sud  Marquis  and  Marchioness  of  Chandos,  might  be 
rcstnined  from  receiving  the  said  legitim,  portion-natural  or  bairns'  part  of  per* 
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S4  Dec  1836.  he  may  do  diligence  the  instant  that  considerations,  resoltiog  froln 
^^"^"V**^    proceedings  in  a  foreign  court,  permit  him  to  avail  himself  of  \i% 
S?^1  right,  here. 

aibane  Trus^        The  petitioners  have  neither  title  nor  interest  to  ask  consigna- 
tec8,  &C,         ^.^^  ^^  ^  greater  extent  than  the  amount  of  their  claim.    But  it  is 
Pleas  for  the   further  Submitted,  whether  there  is  any  relevant  ground  assigned 
rustees.        £^^  craving  consignation  at  all*     Part  of  the  trust-funds  are  at  pre- 
sent vested  in  Scotland,  and  part  in  England.     By  the  interim  de^ 
•cree,  the  respondents  are  ordained  to  pay  Lord  Chandos  L.70,000. 
By  an  injunction  of  the  English  Court  of  Chancery,  they  have 
been  prohibited  from  making  him  any  payment  whatever.    Under 
decree  of  this  Court,  all  the  tangible  funds  belonging  to  the  re- 
spondents in  Scotland  have  been  arrested ;  and  uiider  the  English 
proceedings,  as  the  petitioners  allege,  the  whole  of  the  English 
funds  may  be  thrown  into  Chancery.     In  these  circumstances,  the 


ftonal  gear,  until  the  further  order  of  this  Court :  And  also  that  the  said  defendants^ 
the  said  Marquis  and  Marchioness  of  Chandos,  might  be  ordered,  within  seven 
days,  to  leave  with  their  clerk  in  Court,  in  this  cause,  the  several  deeds,  letters, 
drafts,  copies,  sketches,  proposals  and  writings,  admitted,  by  the  answer  of  the 
said  Marquis  and  Marchioness,  to  be  in  their  possession,  or  in  that  of  their  agents 
or  solicitors,  a  list  whereof  was  set  forth  in  the  schedule  to  their  answer,  with 
liberty  for  the  plaintiff*  to  inspect  and  peruse  the  same,  and  to  take  copies,  ab- 
stracts, or  extracts  therefrom,  and  of  any  or  either  of  them,  in  the  presence  of 
Mr  Burge,  Mr  VITigraro,  and  Mr  Stuart,  of  counsel  for  the  defendants,  the  Mai^ 
quis  and  Marchioness  of  Chandos,  and  of  Mr  Phillips,  of  counsel  for  the  defend- 
ant, the  said  Viscount  Maitland :  Whereupon,  and  upon  hearing  what  was  alleged 
by  the  counsel  on  both  sides,  this  Court  doth  order,  that  an  injunction  be  award- 
ed to  restrain  the  defendants,  the  Marquis  and  Marchioness  of  Chandos,  from 
availing  themselves  of  the  judgment  or  decision  they  have  obtained  in  the  Court 
of  Scotland  against  the  defendants,  James,  Viscount  Maitland,  Charles  William 
Campbell,  Lord  John  Hay,  and  William  John  Lamb  Campbell,  respecting  the 
legitim^  portion-natural,  or  bairns'  part  of  personal  gear  in  the  pleadings  in  this 
cause  mentioned,  and  from  doing  any  act  to  compel  the  trustees  to  pay  or  trans- 
fer over  to  them,  the  said  Marquis  and  Marchioness  of  Chandos^  or  either  of 
them,  the  said  legitim,  portion-natural,  or  bairns'  part  of  personal  gear,  or  the 
funds  in  which  the  same  is  now  invested ;  and  from  commencing  any  further  or 
other  proceedings,  either  in  England  or  Scotland^  against  the  said  defendants,  the 
said  trustees,  respecting  the  same ;  and  also  to  restrain  the  said  defendants,  the 
said  trustees,  from  paying  or  transferring  over  to  the  said  Marquis  and  Marchio- 
ness of  Chandos,  or  either  of  them,  and  the  said  Marquis  and  Marchioness  of 
Chandos  from  receiving,  the  said  legitim,  portion-natural,  or  bairns'  part  of  per- 
sonal gear,  until  the  further  order  of  this  Court.  And  it  is  ordered  that  the  plain- 
tiff*, his  solicitor  or  agent,  be  at  Jiberty,  at  all  seasonable  times,  and  upon  giving 
reasonable  notice,  to  inspect,  at  the  office  of  Messrs  Robson  and  Lightfoot,  the 
said  defendants',  the  Marquis  and  Marchioness,  solicitors,  the  several  deeds,  let- 
ters,  drafts,  copies,  sketches,  proposals  and  writings,  admitted,  by  the  answer  of 
the  said  defendants,  to  be  in  their  possession  or  power,  with  liberty  for  the  plaia- 
tiff*  to  take  copies  thereof,  or  abstracts  or  extracts  therefrom,  as  they  shall  be  ad- 
vised, at  the  plaintiff's  expense. 
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CoQft  would  easilf  perceive  how  maeh  an  order  for  consignation,  24,  Dec.  18M. 
cfoiof  a  limited  sum,  may  add  to  the  difficalties  which  there-    ^!T^>^T^ 
ipwdenti  already  hare  to  encounter ;  and  they  will  not,  it  is  pre-  co.  v.  Bread- 
smMd,  giant  radi  an  order,  unless  some  reason  appears  to  render  ^^^^^  '^>^"- 

itBeee8§ary  or  expedient.    The  respondents  will  throw  none  of  the      ' 1 

Andi  of  this  Scotch  trust  into  Chancery.    That  would  be  contrary  P^^^  ^^^  ^^ 
to  their  doty  and  to  the  interests  of  their  trust    They  will  oppose 
aii^  attempt  by  others  to  do  so,  if  it  should  ever  be  made.    But  stiil 
a  krge  pr<^ition  of  their  funds  are  in  England.    And  if  they  shall 
be  stopped  in  withdrawing  them,  and  consignation  at  the  same  time 
be  ordered  here,,  it  is  plain  that  the  interests  of  other  parties  in 
Ibese  funds  will  be  injured  materially.     The  arrestments  by  Lord 
Cbandos  make  him  and  those  in  his  right  quite  safe«     What  more 
cui  he  or  the  petitioners  require  ?  The  trustees  will  pay  as  soon  as 
tbey  can.    The  obstacles  are  not  caused  by  them.    The.  petitioners 
allege  nothings  occurring  or  existing  under  the  jurisdiction  of  the 
Court  to  justify  their  demand.    They  found  solely  upon  the  pror 
ceedings  in  Chancery. '  They  do  not  even  aver  that  any  thing  has 
yet  been  done-  in  Chancery,  in  consequence  of  which  the  fund  may 
he  affected.    -They  merely  express  a  fear  that  something  may  be 
done  in  Chanoery,  by  which  a  fund,  at  present  under  your  Lord- 
fUfsf  control^  may  be  removed  beyond  your  jurisdiction.     That, 
the  trustees  repeat,  will  not  be  done  by  them,  or  with  their  con- 
leot;  and  they  are  confident  that  the  Court  have  seen  nothing  to 
vamnt  the  suspicion  that  they  have  any  such  intention.     It  is  for 
the  Court  to  say  how  far  they  will  listen  to  any  report  of  the  pro- 
ceedings of  a  foreign  court,  or  how  far  they  will  allow  their  own 
deliberations  to  be  affected  by  the  anticipated  decrees  of  another 
tribunaL 

There  are  parties  besides  the  petitioners  who  hold  similar  assig- 
nations from  the  Marquis  of  Chandos  to  his  Lordship's  claim  of 
legitim.  Messrs  Gibson- Craigs,  Wardlaw  and  Dalziel,  W.  S.  his 
Lordship's  ag^ents,  hold  such  an  assignation  in  security  of  an  ad- 
noce  of  L.1 0,000,  and  abo  in  security  of  all  claims  that  they  have, 
or  may  have,  against  his  Lordship  on  any  account  There  may  be 
odier  parties  in  a  similar  situation,  of  whom  the  req>ondents  are  not 
aware  |  and  if  your  Lordships  grant  the  prayer  of  the  present  pe- 
tition to  any  exlent,  there  can  be  no  doubt  that  these  parties  will 
toccessively  make  a  simihir  demand^  If,  besides  the  decree  already 
granted  in  fisivour  of  Lord  Chandos,  consignations  be  ordered  to 
meet  the  views  of  all  these  parties,  it  is  very  obvious  that  a  large 
portion  of  the  fond  in  medio  Would  require  to  be  immediately  real- 
ised at  considerable  loss,' and  placed  beyond  the  control  of  the  re- 
spondents, who  might  thus  be  seriously  obstructed  in  the  discharge 
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H  Dec.  1838.  of  their  dades,  and  impeded  in  their  efforts  to  promote  the  interests 

^^"^V^^    of  the  fond,  as  well  as  to  fblfil  the  purposes  of  their  trust 
Co.  9.  BrMd-      '^^^  respondents  doubt  the  competency  of  the  petitioners'  pro- 
fl{bane  Tru8«   ceedings.   Their  claim  is  now  for  the  first  time  entered  in  the  mul- 

^^* ^        tiplepoinding.    That  ciaim^  as  already  mentioned,  proceeds  opon 

Pleas  for  the  no  direct  interest  in  the  fund  in  medio,  bat  is  based  upon  a  security 
granted  by  the  Marquis  of  Chandos  oyer  his  interest  in  the  fond 
to  the  extent  of  L.20,000.  Now,  the  Court  has  already  pren 
decree  in  favour  of  the  Marquis  of  Chandos  for  L.70,000;  and 
the  assignation  upon  whick  the  petitioners  found,  and  which  has 
been  duly  intimated  to  the  respondents,  secures  them  in  payment 
out  of  this  sum.  It  does  not  appear  that  now,  therefore,  they 
have  any  interest  whatever  in  the  fund  in  medio.  They  are  assig- 
nees of  the  sums  due  to  the  Marquis  of  Chandos  to  the  extent  of 
L.20,000 ;  and  decree  has  been  given  in  favour  of  the  Marquis, 
and  extracted,  for  L.70,000.  They  may  make  their  assignation 
aviulable  under  this  decree  in  any  competent  manner.  They  may 
use  arrestments  in  the  hands  of  the  respondents^  who  have  not  yet 
paid  under  the  decree,  and  bring  a  furthcoming;  but  it  seems 
strange  to  enter  a  claim  upon  the  Marquis's  claim  in  the  multiple^ 
poinding,  after  decree  has  been  pronounced  and  extracted,  in  his 
favour,  for  an  amount  more  than  three  times  the  amount  of  the  peti- 
tioners' interest  All  has  been  done  that  your  Lordships  can  do^ 
to  entitle  the  Marquis  to  L.70,000,  and  therefore  to  entitle  the  pe- 
titioners under  their  assignation  to  L.20,000.  If  they  cannot,  in 
these  circumstances,  make  their  right  effectual,  it  is  not  the  feult  of 
your  Lordships.  The  obstacle  lies  with  themselves,-  or  with  their 
principal,  and  certainly  does  not  appear  to  eVititle  them  to  enter  a 
claim  now  in  the  multiplepoinding.  Had  they  claimed  at  first,  their 
claim  would  not  have  been  objected  to.  Bat  although,  from  the 
first,  they  were  aware  of  the  proceedings  under  the  multiplepoind- 
ing) — although  their  assignation,  as  they  themselves  state,  was  pro- 
duced in  process  so  far  back  as  November  1834,  they  have  never 
claimed  till  now,  after  decree  has  been  pronounced  in  favour  of 
their  debtor,  to  an  extent  far  more  than  suflBcient  to  cover  their 
claim,  and  while  they  still  have  every  title  and  facility  which  the 
law  of  Scotland  can  give  them  to  operate  payment  under  that  de- 
cree. Their  assignation  was  to  the  first  L.20,000  payable  to  the 
Marquis  of  Chandos  as  legitim.  That  sum  is  now  out  of  Court  It 
forms  no  part  of  the  fund  in  medio,  on  which  the  petitioners  now 
claitn.  They  claim  a  preference,  (Claim,  p.  8,)  ^  upon  the  sums 
*  which  have  been,  or  may  be  found  due,  out  of  the  fund  in  medio^ 
<  to  the  said  Marquis  and  Marchioness*  of  Chandos.'    The  sums 
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ygUA  'bife  been '  foand  due  iar  exceed  the  amount  of  their  claims.  2i  Ded  \eS6. 
Ofer  thcBe  soma  they  have  a  preference  in  virtue  of  their  assigna*     v^v^^ 
tioD,  ttid  they  may  render  it  efiectual  in  a  competent  form.     But  c" ^u^^Brwid" 
these  sums  do  not  now  form  a  portion  of  the  fund  in  medio.     They  aibane  Tras- 
m  BO  longer  in  medio.     They  belong  to  the  Marquis  of  Chandos  *®*^^- 
nnifrtiie  interim  decree;  and  surely  the  multiplepoinding  is  not  Fleas.forthfi 
tk process  in  which  the  petitioners  can  render  their  preference  upon  '^"'*^®^* 
tkese  SDins  eflbctual. 

Bot  if  they  have  no  title  nor  interest  to  claim  in  the  multiple- 
poindSog,  they  can  have  no  title  nor  interest  to  move  in  the  ttniti- 
pkpofaiding*  Their  motion  for  consignation  cannot  in  this  view 
be  attended  to  at  alL 

The  present  Marquess  of  Breadalbane  answered — I.  Hiat  the  Marqoeuof 
petition  was  incompetent,  as  all  applications  for  interdict  ought  to  pl^^'**"*  ' 
be  cnved  throagh  the  Bill- Chamber.  2.  That  the  proceedings  by 
the  respondent  in  Chancery  were  competent,  and  did  not  encroach 
00  the  jurisdiction  of  this  Court;  and  were  not  viewed  in  that 
iigkt  by  the  Yice-^Chancellor.  The  proceedings  in  Chancery  have 
no  connection  with  this  case ;  the  question  there  being,  whether 
the  contract — an  English  contract — can  be  reformed  or  not. 

At  die  advising, — 

£.  BeU^  for  the  petitioners,  moved,  that  the  consideration  of  the  Advising, 
cause  might  be  superseded  till  January. 

DeoM  ofTaadty^  for  Trustees,  craved  the  judgment  of  the  CoOrt, 
so  as  to  relieve  them  from  the  attempted  embarrassment.  The 
Couit  could  not  order  consignation  of  L.70,000  already  decerned 
for.  The  petitioners  should  have  appeared  in  due  time.  They 
should  not  have  let  Lord  Chandos  get  decree ;  yet  this  riding 
chim  was  lodged  after  decree. 

hsri  Medwytu — It  is  impossible  to  make  the  British  Linen 
Company's  a  riding  claim  for  L.7O3OOO :  they  may  claim  quoad 
ultra. 

Dan  ofFaeuUy. — We  object  to  delay.  The  injunction  may  be 
finolved  by  the  Lord  Chancellor ;  and  we  are  under  diligence  for 
L70,0OO  at  Lord  Chandos'  instance. 

lard  Jugtice-Clerk* — I  am  not  for  acceding  to  the  proposal  of 
delay,  in  order  to  afford  time  for  explanation  of  what  has  occurred 
in  another  court.  On  the  merits,  I  am  for  refusing  the  petition  in 
toto.  As  to  tbe  sum  of  L.70,000  already  decerned  for,  the  petition 
is  out  of  die  question ;  but  if  the  British  Linen  Company  have  an 
hiterest  in.  the  fond  in  medio  still  undecemed  for,  and  undisposed 
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94  Dec.  1630.  of,  they  may  take  the  uBual  steps,  undoubtedly  competent  to  erery 

^«^V^    party  having  an  interest  in  a  fund  under  the  jurisdiction  and  dia- 

Co^l'.^Brl'Td"  ^Jl^ation  of  this  Court  in  a  iftultiplepoinding.     I  do  not  think, 

alb«ne  TruB-    after  what  we  have  heard,  that  the  trustees  will  interfere  to  with- 

^^^>^*^'  ^        draw  the  fund.     That  fund  is  in  process,  and  the  law  protects  them, 

Advitiiig.  M.  Bellf  for  the  petitioners,  resumed  the  argument  on  the  merits; 

and  in  support  of  the  right  of  a  party  at  any  time  to  ask  aetaal 

consignation  of  a  fund  in  medio,  founded  on  Darlings  PracHeef 

and  Wallace,  Hamilton  and  Copapany,  20th  June  1822,  I.  Slu 

609. 

Dean  of  Faculty. — This  motion  is  made  by  a  party  who  has  only 
now  lodged  a  riding  claim  on  Lord  Chandos'  interest,  which  haa 
not  been  seen  or  even  admitted  by  Lord  Chandos.  The  amoiint 
of  fund  in  trustees'  hands,  subject  to  the  order  of  this  Court,  has 
not  been  ascertained ;  but  unquestionably  it  is  under  the  jurisdio- 
tion  of  this  Court,  whose  orders  alone  the  trustees  will  obtemper. 
This  is  an  attempt  to  supersede  the  trust;  and  the  petitioners  would 
be  bound  to  shew  there  was  a  necessity  for  taking  the  funds  oat  of 
the  hands  of  the  trustees,  by  reason  of  insolvency,  injury  or  other* 
wise.     Consignation  cannot  be  asked  at  this  stage. 

Solicitor-General  here  consented,  on  the  part  of  Lord  and  Lady 
Chandos,  to  the  prayer  of  the  petition  being  granted ;  and  stated 
his  reasons  at  some  length  for  consenting  to  the  application. 

M*  Bell* — What  the  Dean  has  urged  goes  to  the  respectability 
and  responsibility  of  the  trustees.  .  This  might  be  said  of  all  tnur 
tees,  and  consignation  on  that  ground  always  opposed.  Bat  the 
power  is  out  of  their  hands  by  what  the  Court  of  Chancery  hat 
done. 
[_Lord  Meadowbank. — We  cannot  go  into  that] 
B*  BelL — We  cannot  go  to  Lord  Chandos ;  for  he  is  enjoined 
not  to  take  payment  But  we  have  an  independent  right  standing 
on  the  assignation  in  our  favour,-  and  I  am  not  to  be  aflPected  by 
what  Lord  Chandos  has  done. 


Opinion  of 
Court. 


Lord  Justice'CUrk.^^1  had  certainly  no  wish  to  give  an  opinion, 
without  bearing  every  thing  that  could  be  urged  in  favour  of  thif 
application ;  but  after  all  I  have  heard,  I  adhere  to  the  opmioo  I 
have  expressed. 

Lord  Glenlee. — I  quite  agree. 

Lord  Meadowbanh. — I  was  not  so  clear  about  refusing  in  toto^ 
being  rather  disposed  to  make  a  remit  to  the  Lord  Ordinary,  or  to 
delay.  There  can  be  nothing  more  inconvenient  than  thatpro^ 
ceedings  in  one  court  should  be  misrepresented  in  another;  and  it  if 
quite  indecorous  to  bring  proceedings  which  are  said  to  have  taken 
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phee  in  aaotlier  coort  before  as.     I  disbeliere  judicially  what  is  24  Dec.  1836. 
itated  in  these  notes  *•     We  are  bound  to  attend  to  decisions  of    ^"^V^^ 
faieip  ooorU  if  authenticated ;  but  I  am  not  bound  to  look  to  such  ^o  "v.^B^lad! 
presrediags  unless  authenticated  duly,  and  by  the  authority  of  the  albane  Tnis^ 
cosrtvliere  they  are  said  to  hare  taken  place*     I  am  not  entitled  ^*>^ 
to  Mere  that  any  thing  has  occurred  in  the  Court  of  Chancery.  Opinion  of 
Hike  parties  want  us  to  believe  that,  let  them  take  the  proper  mode  ^^^ 
«f  hying;  these  proceedings  judicially  before  us.     In  a  case  that  oc« 
cured  more  than  twenty  years  ago,  the  late  Lord  Meadowbank 
jcfiiKd  to  allow  a  Jamaica  decree,  not  properly  authenticated  by 
(he  Mil  of  court,  to  be  laid  before  him.     There  is  no  doubt  but 
Ike  Lord  Chancellor  and  Vice- Chancellor  will  do  their  duty ;  but 
liil  their  judgment  be  pronounced  and  duly  communicated  to  us,  we 
cm  pay  no  regard  to  it 

lie  right  way  to  consider  this  matter  is,  what  would  have  been 
your  courBe  if  there  had  been  no  other  proceedings  taken  than  the 
iaterioeator  of  the  Lord  Ordinary,  the  decree  of  the  Inner-House, 
and  judgment  of  affirmation  of  the  House  of  Lords,  followed  by 
decree  applying  that  judgment?  We  have  granted  a  decree  for 
L70,000.  .That  part  of  the  fund  in  medio  is  therefore  out  of  Court. 
It  is  said  by  the  trustees  this  is  all  they  can  allow  to  Lord  Chan- 
doB  at  present,  but  that  there  are  extensive  funds  which  may  belong 
to  Lord  Chandos ;  so  that  these  are  funds  in  their  hands,  as  the 
debton  of  the  party  who  has  got  his  claim  established.  This  is  not 
t  question  about  the  management  of  Lord  Breadalbane*s  trust,  but 


*  Extract. 

L»d  CSbncdZor.— Has  any  order  been  made  upon  that  ?  (The  Bank  petition.) 

Mr  SbuH4 — I  am  not  aware  that  there  has,  my  Lord. 

Ur  i^NpdL— There  is  an  order  to  answer. 

Mr  Thmey4 — This  is  a  petition  presented,  and  not  yet  answered.  It  was  actu- 
sllj  m  beaeficial  to  the  Marquess  of  Breadalbane^  and  all  cooceroed  io  the  cause> 
SI  dicf  would  have  asked  in  an  English  form. 

Mr  PawtOj"-''So  i  a  very  different  thing. 

LerdCHaneeilor. — I  cannot  help  thinking  that  that  very  grossly  misrepresents 
dw  proceedings  in  this  Court*  I  feel  satisfied  that  an  English  solicitor  would  not 
hsie  Bsade  that  statement.  - 

Mr  7i«Hfy."^Lord-Chandos'  agent  did  not  prepare  that  petition.  It  was  pre* 
psred  by  the  agent  of  the  Linen  Company. 

Mr  PowdL — It  was  signed  by  Lord  Chandos*  counsel. 

Mr  Tnmey. — It  might  happen  to  be  the  same  individual.  I  do  not  mention  it 
81  s  point  in  the  cause. 

Ltri  CkameeOory^l  think  it  my  duty  to  state,  that  nothing  can  be  so  unforto* 
Mteasto  see  that  the  proceedings  of  the  Courts  in  different  countries  are  misre* 
presented  s  and  that  most  grossly  misreprents  the  proceedings  in  this  Court.  I 
bsve  BO  doubt  it  was  through  ignorance. 


Court, 
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tiDec  18ao.  ai  to  the  right  of  Lord  Chandos,  the  full  extent  of  which  has  not 
^^^V^^  been  ascertained.  Had  the  party  libelled  on  a  statement  of  what 
Co.  V.  Breid-  ^"^^  Confessedly  due  to  Lord  Chandos,  then  it  would  have  been  a 
albane  Tnis-  question  of  judicial  discretion,  whether  you  would  have  ordered 
**"•  ^^  consignation  or  not  You  would  have  looked  to  the  responsibility  of 
OpiDion  of  .  the  trustees;  and  if  satisfied  in  point  of  security,  I  do  not  think  I 
would  have  been  for  ordering  consignation.  Although  I  am  willing 
that  the  petition  be  refused  hoc  statu,  I  would  rather  be  for  post- 
poning, or  remitting  to  the  Lord  Ordinary. 

Lord  Medwyn. — I  cannot  concur  with  the  Dean,  that  it  is  mi- 
usual  to  ask  for  consignation  at  a  late  stage  of  a  process.  If  funds 
to  a  specific  amount,  in  the  hands  of  the  trustees,  and  immediately 
available,  had  been  condescended  on,  I  would  have  ordered  cons^- 
nation. 

I  do  not  much  like  the  consent  now  given  by  Lord  Chandos  to 
this  application.  {Lord  Glenlee.^^^o.)  The  British  Linen  Com- 
pany 18  a  creditor  of  Lord  Chandos,  and  in  general  a  creditor  may 
ask  consignation  at  any  time.  It  has  been  said  the  British  Linen 
Company  wish  to  get  clear  of  Lprd  Chandos...  I  cannot  understand 
iiow  that  can  be  done ;  for  they  can  only  claim  aff  in  his  right,  and 
get  what  he  is  entitled  to.  It  is  impossible  to  sustain  the  riding 
claim  on  the  L.70,0'00,  for  that  is  out  of  the  field ;  but  they  may 
claim  quoad  ultra,  for  any  balance  still  due.  Their  condescendence 
has  just  been  given  in  :  there  has  not  even  been  an  order  for  an* 
swer,  or  to  see  the  claim.  Before  that  is  done  there  can  be  no  on 
der,  at  their  instance,  for  consignation. 

Indeed,  I  cannot  see  how  the  bank  is  interested.  It  is  said  the 
trustees  might  be  embarrassed  by  the  injunction  in  Chancery ;  bat 
the  funds  are  in  manibus  curiae,  and  clearly  cannot,  without  the  au- 
thority of  this  Court,  be  removed  from  its  jurisdiction.  It  is  unfor- 
tunate that  proceedings  here  should  be  misrepresented  elsewhere. 
.  There  can,  at  all  events,  be  no  doubt  that  the  funds  are  j  nst  as  much 
in  Court,  as  if  the  receipt  for  the  consigned  money  were  on  the 
table.  This  was  a  matter  of  some  importance,  in  former  times,  when 
money  was  paid  into  Court,  and  the  clerk  was  allowed  to  keep  the 
interest.  In  the  Outer-House,  consignation  is  ordered,  on  cause 
shewn ;  but  if  consignation  be  not  asked  for  by  the  primary  obli- 
gants,  I  cannot  see  why  a  creditor  should  ask  for  it,  there  being  no 
apprehension  in  regard  to  the  responsibility  of  the  parties  holding 
the  funds  subject  to  the  order  of  Court.  I  think  it  indecent  to  sap- 
pose  that  the  trustees  or  any  of  the  parties  want  to  take  the  foods 
out  of  Court. 

The  next  step  in  point  of  form  is  for  the  petitioners  to  ask  leave 
to  allow  their  condescendence  to  be  seen. 
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Tke  Lffrii  mianimoiialy  refuted  the  petition,  and  found  the  re-  24  Dec.  1636.' 
gpombiits  entitled  to  expenses. 

^  '^  British  Linen 

Co.  o*  Bread- 
F«  ^mamn,  So.  BeB,  and  /oory.  For  Jjord  and  Lady  Cbandos,  SuL'CtMm  albane.Trns- 

iCmasktm^J  and  MStmUiih.  For  .Thistees,  £>em  o^  Fac,  (Hope,)  and  tees,  &c. . 

OMm.  For  Lord  Breadalbane,  Buiherfurd  and  C.  J9at2lie.  J^witer 

O^Mt*  Oi.  W.  S.  Gibaon-Craigs,  Wardbvf  t  PaLaek  W.  S.  DavidsouM  Sf 
S^W.S.9BdW.B.  CampbeU,  W.  S.  Agents.         T,  Cleik. 

R. 


SECOND  DIVISION. 

Ma  LXII.  24^1  December  1836.  . 

as  MAJESTY^S  ADVOCATE  for  Scotland 

against 
LORD  DUNGLAS  and  Captain  CUNNINGHAM. 

Title  to.  pursue. — King. — Public  Officer. — (Lord  Advo- 
aw.) — (Commissioners  of  Woods  and  Forests.) — Stat. 
1.  Geo.  IV.  c.  1.— 1.  Will.  IV.  c.  25.-3.  and  4.  Will.  IV. 
G  69.— ^iln  action  of  reduction  of  a  Crown  grants  by  letters-patent^ 
rf  the  office  of  Chamberlain  of  Ettrick  Forest^  for  the  life  of  Hie 
grmUitj  was  raised  by  his  Majesttfs  Advocate^  f  tit  name  and  in 
^hAd^ofvSy  and  of  the  Commissioners  of  our  Woods  andForestSj 
'  jti,  jnorsuersj  to  whose  great  hurt  and  prejudice  *  ^  the  grant  was 
'  Mnfa|' — and  founding  upon  the  terms  of  the  fiatutes  above  recited; 
ad  in  tupport  of  the  title  to  pursue  there  was  produced^  during  the 
d^endence  of  the  action^  a  special  mandate  or  royal  warrant  under 
Ae  Sign-manual^  authorising  the  Lord  Advocate  to  follow  forth  the 
proteu ;—Jbundj  that  the  instance  libelled  was  insufficient;  and  the 
oeHon  was  dismissed^  in  respect  of  the  want  of  title  in  tlie  pursuer  to 
vuist  in  the  process* 

T&x  lordship  of  Ettrick  Forest  wa8».  by^l455,  a4U* annexed  to  NamtiTc. 
tke  Crown,  along  with  other  lordships  and  castles,  and  has  since 
fined  part  of  the  hereditary  revenaes  of  the  Crown. 

The  hinds  of  the  baronies  of  Dunbar  and  Colbrandspeth,  with 
tlie  castle  of  Danbar,  and  tower  and  fortalice  of  Colbrandspeth, 
vere,  m  the  reign  of  James  III.  of  Scotland,  annexed  in  like  man* 
ncr  to  the  Crown,  along  with  certain  other  proper^. .  The  estate 
ud  revenae  of  the'  Crown  in  the  tordship  of  Ettrick  Forest  has 
QHttisted,  for  a  long  period  back,  of  the  right  to  levy  certain  duties. 
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24  Dec.  1836.  casualties^  and  other  payments  from  the  forest  lands.    The  Crown 

""^^V^^    has  been  in  use  of  appointing  a  chamberlain  or  keeper  of  Ettrick 

r!*Lord  Dun!*  Forest,  to  coUect  the  revenues  of  the  Forest,  consisting  of  feu- 

gias,  &c.  duties  and  other  casualties  of  superiority  accruing  to  the  Crown  from 

Nuradfe.        ^^^  lands  annexed  to  it,  with  a  salary  attached  to  the  office.     The 

salary  was  originally  paid  from  the  sums  collected,  but  latterly  partly 

from  these,  and  partly  from  the  rents  payable  to  the  Crown  out  of 

the  lordship  of  Dunbar.     This  appointment  has  been  usually  during 

the  pleasure  of  the  Crown.     In  1786,  a  commission  was  granted 

by  King  George  III.  to  two  chamberlains  jointly,  and  the  surviyor 

of  them,  during  life,  with  this  addition,  <  Si  nos  in  vita  tamdia  re- 

*  manabimus,  et  donee  hsec  pisesens  commissio  per  nostros  regies 

<  successores  revocabitUr.'     In  1812,  a  commission  was  granted  by 

the  same  Sovereign  to  Mr  Pringle  of  Whytbank,  as  chamberlaia 

for  life. 

Upon  Mr  Pringle's  death  in  1827,  the  defender,  Lord  Dundas, 
was  appointed  chamberlain,  by  a  commission  under  the  Great  Seal 
of  Scotland,  granted  in  his  favour  by  King  George  IV,  1827. 
The  commission  confers  on  him  the  office  of  chamberlain,  and  eol* 
lector  of  the  rents  and  other  revenues  payable  to  the  Crown  oat  of. 
the  lands  and  lordship  of  Ettrick  Forest,  during  the  period  of  his 
natural  life,  with  power  to  him  to  constitute  one  or  more  depaties, 
for  whom  he  shall  be  answerable.  The  salaries  are  fixed  at  L«dOO 
per  annum  to  himself,  and  L.20  per  annum  to  his  deputy,  and  they 
are  directed  to  be  paid  out  of  the  rents  collected  by  them ;  and  in 
the  event  of  these  being  insufficient,  from  the  first  and  readiest  of 
the  rents  and  revenues  payable  to  the  Crown  out  of  the  lands  and 
lordship  of  Dunbar,  in  Scotland.  In  the  same  year  a  deputation 
or  factory  was  granted  by  Lord  Dunglas  in  favour  of  the  other  de- 
fender. Captain  Cunningham. 

In  virtue  of  this  commission  and  deputation,  the  defenders  en- 
tered upon  the  duties  of  their  offices,  and  the  defender.  Lord  Dun- 
glas, found  security  in  Exchequer  for  his  intromissions,  according 
to  the  usual  practice.  They  collected  the  rents  and  revenues  pay- 
able out  of  the  lands  and  lordship  of  Ettrick  Forest  during  the  life- 
time of  King  George  IV,  and  accounted  for  them  in  Exchequer* 
After  the  accession  of  his  Majesty,  William  IV.  to  the  throne,  they 
continued  to  make  their  collections,  and  account  for  them  as  for- 
merly. In  consideration  of  these  duties,  they  regularly  received 
their  salaries,  from  the  dates  of  their  appointments,  till  lately. 

At  the  accession  of  King  George  IV,  his  Majesty's  interest  in 
the  hereditary  revenues  of  the  Crown  in   England  and  Ireland. 
were,  by  1.  Geo.  IV,  c.  1,  sect.  2,  3,  and  8,  surrendered  to  the. 
use  of  Parliament.     In  consequence  of  this  surrender,  an  aunixal 


. 
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nmwasTOted  by  Parliament  to  his  Majesty,  as  a  civil  list,  for  24  Dec.  1836. 
Engfamd  and  Ireland  respectively,  while  the  hereditary  revenues  in     ^*^V^ 
Seotbfld  were  granted  to  his  said  late  Majesty,  during  the  life  of  ^^^J^rd^Dim!^ 
UiMqeity,  in  the  same  manner  only,  and  subject  to  the  same  or  gias,  &c. 
tk  like  charges  thereon,  as  the  same  were  liable,  or  subject  to,  du-  ^^i^^iH^    , 
lia;  die  life  of  his  Majesty,  George  IIL 

He  soirender  by  King  George  IV.  did  not  extend  to  Scotland ; 
OB  tie  ooDtrary,  the  hereditary  revenues  in  Scotland  were  expressly 
ereepted  from  it.  But  as  some  doubt  existed  as  to  the  extent  of 
tk  exception,  another  statute,  1.  and  2.  Geo.  IV.  c.  81,  was  pass- 
ed^ XDtitQied,  <  An  act  for  removing  doubts  as  to  the  continuance 
<  of  the  hereditary  revenues  in  Scotland,'  for  the  purpose  of  decla- 
ling^  that  these  revenues  continued  the  property  of  his  Majesty,  and 
tbt  they  had  never  been  surrendered  by  him. 

On  the  accession  of  his  present  Majesty,  William  IV,  the 
hereditary  revenues  of  the  Crown,  both  in  England  and  in  Scot- 
IiimI,  were,  by  the  statute  1.  William  IV,  a  25,  put  upon  the 
ttine  footmg,  and  the  income  derived  from  them  was  declared  to 
Ann  a  part  of  the  consolidated  fund.  It  was  declared  by  sect.  1 2. 
of  that  statute,  that  it  was  *  the  true  intent  and  meaning  of 

*  this  act,  that  the  said  rights  and  powers '  (of  tlie  Crown  to  ap- 
point collectors} '  shall  not  in  any  degree  be  abridged,  restrained, 
'aSected,  or  prejadiced,  in  any  manner  whatsoever,  but  only  that 
'iiooeys  accmiJig  to  the  Crown,  after  the  full  and  free  enjoyment 
'of  the  rights  and  powers,  subject  as  aforesaid,  shall,  during  his 

*  Majesty's  life,  be  carried  to,  and  made  part  of  the  consolidated 
'fand  of  the  United  Kingdom,  saving  always  to  all  and  every  per- 
'lonor  persoM,  bodies  politic  and  corporate,  their  heirs  and  suo- 
^enooro,  executors,  administrators  and  assigns,  all  such  grants,  gifts 
*iif  mortification,  rights,  titles,  estates,  customs,  interests,  claims ' 
'anddesoands  whatsoever,  of,  in  or  out  of  the  revenues,  heredita-' 

*  neDls,  and  others  belonging  to  his  late  Majesty,  King  George  IV, 
'  JB  Scotland,  as  they,  or  any  of  them,  hadj  or  ought  to  have  had, 
<  at  the  making  of  this  act,  as  fuUy  and  effectually,  to  all  intents 
'tad  porposesj^  as  if  this  act  had  never  been  made,  any  thing  con- 
'tibed  to  the  contrary  notwithstanding.'  By  statute  8.  and  4. ' 
WiOiam  IV,  c  69,  the  powers  of  the  Commissioners  of  Woods ' 
and  Forests  were  extended  to  the  management  and  disposition  of 
the  knd-revenue  of  the  Crown  in  Scotland.  By  the  2d  section  it 
is  enacted,  <  That  the  said  Commissioners,  for  the  time  being,  of  his 

*  Majesty's  Woods,  Forests,  Land- Revenues,  Works  and  Build- 
'  ings,  shall,  from  and  after  the  passing  of  this  act,  have  and  exer- 
'dae  all  and  every  the  powers  and  the  authorities  whatsoever,* 
vHh  regard  to  the  said  revenue  in  Scotland,  which  they  enjoy  with 
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Lord  A<lvocate 
V.  Lord  Dun- 
glas,  &c. 

Narrative. 


€4  Dec.  1836.  respect  to  the  land-revenne  in  England.    And  aftdr  nmiienmi  re- 
gulations for  the  management  of  the  property,  it  contains  the  bi- 
lowing  enactment,  as  to  the  application  of  the  annnal  income,  yiz. 
In  the  first  place,  in  payment  of  the  costs,  charges  and  ezpenses 
attending  the  management  of  the  said  lands,  and  other  property 
and  Subjects  of  the  Crown.     In  the  next  place,  in  payment  and  . 
discharge  of  any  annual  sum  or  sums  of  money,  or  any  pensions 
already  lawfully  charged,  or  to  be  charged  thereon  respeetirely, 
and  in  the  payment  of  any  other  principal  sum,  and  the  mterest 
of  any  other  principal  sum  or  sumsof  money  already,  or  which 
may  be  hereafter  lawfully  charged  upon  the  said  lands,  and  other 
property  and  subjects.'    By  section  18.  there  was  an  additional 
provision,  <  That  the  passing  of  this  act  shall  not  vacate  the  appoint- 
ment of  any  chamberlain,  or  collector  of  the  revenues  and  profits 
of*  bis  Majesty's  lands,  or  other  property  or  subjects  to  which  this 
act  relates,  or  vacate,  render  void  or  voidable,  any  security  gifen 
by  or  for  such  chamberlain  or  collector ;  but  every  such  chamber^ 
lain  or  collector,  who  shall  be  in  oflBce  at  the  time  of  the  passing  of 
this  act,  snail  continue  in  office  until  his  death  or  resignation,  or 
until  he  shall  be  removed  by  the  Commissioners,  for  Uie  time,  be- 
ing, of  his  Majesty's  Woods,  Forests,  Land-Revaoiues,  Worb 
and  Buildings,  or  until  his  appointment  shall  cease,  under  tbe 
provisions  herein  contained.' 

By  a  minute  or  warrant  of  the  Lords  Commissioners. of  the  Trea- 
sury, granted  under  authority,  and  proceeding  on  a  narration  of  the- 
2.  and  3.  William  IV.  c.  112,  and  dated  9th  February  1833,  the 
said  Lords  Commissioners  *  order  and  direct,  that  from  and  after 

<  the        day  of  Martinmas  1832,  all  and  every  the  revenues,  debts,  - 

<  duties  and  profits,  of  what  nature  and  kind  soever,  anywise  apper- 

<  taining,  or  whidi  hereafter  shall  appertain  to  the  King's  Majes- 

<  ty,  his  heirs  or  successors,  within  Scotland ;  and  all  honours,  castles^ 

*  manors,  lands,  tenements  and  hereditaments  in  Scotland,  which 

*  now  do,  or  hereafter,  shall  appertain  to  the  icing's  Majesty,  his 

<  heirs  or  successors,  by  force  or  virtue  of  any  attainder,  outlawry, 

<  seizure  for  any  crime,  or  cause  of  forfeiture,  debt  or  duty,  ornp- 

<  on  any  extent,,  Qommission,  or  oUierwJse,  or  by  force  and  vJrtae 

<  of  the  royal  prerogative,  or  by  any  other  right  or  title  whatsoever; 

<  and  all  and  every  the  rents,  issues  and  profits  thereof,  or  any  of 

<  them ;  and  also,  all  and  every  the  goods,  chattels,  debts,  credits, 

<  rights,  titles  and  personal  estates  within  Scotland,  any  wise  aocru- 

<  ing  and  belonging,  or  which  hereafter  shall  belong,  to  the  King's 

<  Majesty,  his  heirs  and  successors,  by  force  or  virtue  of  the  royal 

<  prerogative,  or  of  any  attainder,  outlawry,  extent,  inquisition)  debt, 

<  duty  or  forfeiture,  or  by  any  other  right,  title,  ways  or  means  what-. 
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imfetf  and  all  reoiedies  and  reaBons  for  recovfecing  the  same,  or  ^  D«c.  1636. 
'  the  poasessioo  thereof,  and  all  accounts  relating  thereto ;  also  all      j^*^''^^ 
Underery  forfeitures  and  penalties  which  have  been  incur  red,  or  ^.  x^^d  Ouo- 

*  lUl  and  may  incur,  or  become  anywise  due  and  payable  in  Scot*  e}^ 

*  hiid,  by  force  or  virtue  of  any  penal,  or  other  laws  or  statutes  Namufe. 
'vkatsoever ;  and  also^  all  fines,  issues,  forfeitures,  or  penalties  of 

'diat  aalure  or  kind  soever,  happening,  arising  or  accruing  to  the 
.*  Kiog'a  Majesty,  his  heirs  and  successors!  within  Scotland,  save 
f  and  except  auch  as  are  now  under  the  management  of  the  Com- 
^siaaioners  of  bis  Majesty's  Customs  and  Excise,  respectively, 
^sbali  be  under  the  management,   control  and  direction  of  the 

*  Coanussioners,  for  the  time  being,   of  his  Majesty's  Woods, 

*  Forests,  Land- Revenues,  Works  and  Buildings,  in  England  and 
^  Ireland,  and  their  successors,  acting  under,  or  by  virtue  of  the 
'acta  10.  Geo.  IV.  cap.  50,  and  2.  William  IV.  cap.  1,  herein-be- 

*  fere  recited.' 

In  pursuance  of  an  address  from  the  House  of  Commons  to  the 
Crown,  his  Majesty's  Advocate  for  Scotbind  raised  an  action,  in 
May  183i,  for  the  purpose  of  setting  aside  the  commission  by  King 
Geoige  IV.  in  favour  of  Lord  Douglas.  The  summons  proceeded 
'at  the  instance  of  the  Right  Honourable  Francis  Jeffrey,  our 
*  Advocate,  for  and  in  behalf  of  US,  and  of  the  Commissioners  pf  our 

<  Woods,  Forests,  Land- Revenues,  Works  and  Buildings,  in  terms 
'  of  an  act  passed  in  the  3d  and  4th  year  of  our  reign,  c.  69,  and  acts 
'  tiiereiD  recited,  Pursuers^ — to  whose  great  hurt  and  prejudice,  as 

<  acting  for  us  and  the  public,  in  virtue  of  the  said  acts,  the  warrant 

*  and  grant,  letters  patent,  or  warrant  and  commission  after  mention* 

*  ed,  were  made,  given  and  granted.'     This  summons  called,  as  de- 
fender. Lord  Dunglas,  *  pretended  chamberlain  and  collector,'  &c. 

Preliminary  defences  were  lodged ;  1.  That  there  was  no  proper 
title  to  pursue  set  forth ;  and,  2.  That  all  parties  were  not  called. 
The  Lord  Ordinary,  (Jeffrey,)  25th  June  18349  *  reserved  consi- 
'  deradoo  of  the  first  preliminary  defence  on  the  want  of  title  to 

*  paisoe  Ull  the  merits  of  the  case  came  to  be  disposed  of,  and  found 
'  that  all  parties  are  not  called.' 

A  supplementary  summons,  at  the  same  instance,  was  raised, 
calling  Qiptain  Cunningham  as  a  joint  defender. 

The  defenders  resbted  the  action  under  the  conjoined  summons 
•n  the  merits,  as  well  as  on  the  want  of  title  in  the  pursuer,  as  set 
ferth;  and  the  following  pleas  were  maintained  for  the  parties  re« 
qtcctively,  on  the  record  as  closed : 


The  pnmner  pleaded — 1.  The  pursuer  has  an  undoubted  title  to  PunuerV 
fniaecnte  the  present  action  in  nams  and  .on  behalf  oS  the  Crown,  |^^u^^^'* 
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04  Dec  1836.  and  under  the  statute  8d  and  4th  of  his  present  Majesty,  King  WiU 
^^^V^^    liam  IV.  and  the  acts  therein  recited,  on  behalf  of  the  Commission- 
p.  Lord  Ehm^^^^  ^^  Woods,  Forests,  Land- Revenues,  Works  and  Buildings,  in 
glw.  whom  the  sole  right  to  collect  and  dispose  of  the  whole  hereditary 

.  and  land  revenues  of  the  Crown,  in  Scotland,  is  vested  by  the  said 
statutes. 
Pursuer's  2.  His  late  Majesty,  King  George  IV.  had  no  power  or  aa- 

Merit^*^         thority  to  issue  the  warrant,  or  grant  the  letters-patent  and  com- 
mission in  favour  of  the  defender.  Lord  Dunglas,  now  sought  to 
be  reduced*    3.  The  warrant,  with  the  letters-patent,  and  commis- 
sion following  thereon,  in  favour  of  the  defender,  Lord  Duoglas, 
in  so  far  as  they  purport  to  give  and  grant  to  his  Lordship,  for  all 
the  days  of  his  natural  life,  an  annuity  or  yearly  salary  out  of  the 
rents,  revenues,  feu-duties  and  other  casualties  of  superiority  of  the 
lands  and  lordship  of  Ettrick  Forest  and  Dunbar,  forming  parts  and 
portions  of  the  hereditary  land-revenue  of  the  Crown  in  Scotland, 
were  ultra  vires  of  his  late  Majesty,  King  George  IV,  inasmuch 
as  the  said  hereditary  revenue  having  been  surrendered,  without 
reserve,  to  the  disposal  of  Parliament,  on  the  accession  of  bis  late 
Majesty,  was  afterwards  settled  upon  him,  by  statute,  for  his  life 
only,  whereby  it  was  incompetent  for  his  late  Majesty  to  alienatej 
burden  or  affect  the  same,  in  any  way,  by  grants,  to  have  effect, 
or  be  operative  beyond  the  period  of  his  demise.     4.  Assuming 
that,  in  respect  of  the  preceding  pleas,  the  warrant,  with  the  letten- 
patent,  and  commission  following  thereon,  in  favour  of  Lord  Dun- 
glas, are  to  be  set  aside  as  null  and  void,  it  follows,  by  necessary 
consequence,  that  the  deputation  and  factory  granted  by  his  Lord- 
ship to  the  defender.  Captain  Cunningham,  must  also  be  reduced, 
as  flowing  a  non  habente  potestatem.    5.  The  writs,  libelled  being 
reduced  and  set  aside,  the  pursuer  will  be  entitled  to  decree  against 
the  defenders,  discharging  them  from  continuing  to  act  as  cham- 
berlain and  collector,  or  deputy-chamberlain  and  sub-collector  of 
Ettrick  Forest,  and  from  collecting  or  intromitting  with,  or  receiving 
or  retaining  for  their  own  benefit,  any  part  or  portion  of  the  Crown- 
revenues,  payable  from  the  lands  and  lordship  of  Ettrick  Forest,  or 
from  tlie  lands  and  lordship  of  Dunbar.    6.  The  appointment  of 
the  defender.  Lord  Dunglas,  as  chamberlain  of  Ettrick  Forest,  and 
of  the  defender,  Captain  Cunningham,  as  sub-chamberlain  of  the 
same,  having  been,  ab  initio,  null  and  void,  these  parties  are  bound 
to  repeat  and  make  payment  to  the  pursuer  of  the  whole  sums  of 
money  hitherto  received  and  retained  by  them  for  their  own  bene* 
iit,  in  virtue  of  the  said  appointments.     (In  the  course  of  the  pro- 
cess, the  pursuer  restricted  his  claim  to  bygones  nnce  the  com- 
mencement of  the  present  reign.)     7.  There  are  qo  grounds  oH 
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a  plea  of  acqaieficenoe  and  homologation  can  be  maintained  24»  Pec  18S6* 
against  the  parauer,  in  respect  generally  of  the  circumstances  of    ^"^y^^ 
the  case,  and  that  the  interests  of  the  Crown  cannot  be  injured  by  l^^^jl^Jd^^!^ 
any  neglect  on  the  part  of  its  officers*  glw* 

The  defenders  j9fea€&<f — 1.  The  Commissioners  of  Woods  and  Defenders' 
FoRStSy  under  the  statutes  founded  on  by  them,  have  no  title  to  tid^to'pursueJ 
cUkiqre  or  redooe  the  appointments  in  favour  of  the  defenders. 
Any  such  challenge,  if  competent  at  all,  can  only  be  instituted  at 
the  instance  of  the  Officers  of  State.  2*  Under  any  circumstances, 
the  pursuers  have  no  title  to  prosecute  for,  or  recover  any  payments 
of  salary  made  prior  to  the  accession  of  his  present  Majesty,  seeing 
Ibat  the  salaries  previously  received  by  them  were  paid  from  tho 
hereditary  revenues  of  his  late  Majesty,,  over  which  the  pursuers 
have  no  control. 

3.  It  was  not  beyond  the  powers  of  his  late  Majesty  to  appoint  Defenders* 
tbe  defender  chamberlain  of  Ettrick  Forest  during  the  whole  period  M^ts!*^ 
rf  his  life,  for  the  purpose  of  collecting  the  revenues  of  tlie  forest, 
with  a  salary  for  the  performance,  of  that  duty.    4.  The  reasons  of 
ledoction,  in  so  far  as  rested  on  the  supposition  of  the  hereditary 
revenue  of  the  Crown  in  Scotland  having  been  surrendered  to  the 
disposal  of  Parliament  by  his  late  Majesty,  are  ill  founded,  inas- 
much as  no  surrender  was  ever  made,  his  late  Majesty  having 
njoyed  and  possessed  the  income  of  his  hereditary  revenue  in  Scot^ 
land  until  his  demise.     5.  The  defender's  appointments  are  effec-' 
tually  protected  by  the  provisions  of  the  statute  d.  and  4.  Wil- 
liam IV.  cap.  69,  in  respect  that  it  expressly  enacts,  Jst^  That  the 
hereditary  revenue  shall  only  be  transferred  to  the  consolidated  fund, 
onder  burden  of  the  annual  sums  or  pensions  charged  upon  it;  and, 
2^,  That  no  appointment  of  chamberlain  or  collector  shall  be  made 
void  by  the  passing  of  tlie  act,  but  that  every  such  chamberlain  or 
collector  shall  continue  in  office  until  his  death  or  resignation.     6, 
As  the  defender,  Lord  Dunglas's  appointment  has  been  recognised 
and  sanctioned  by  the  Crown  since  the  demise  of  his  late  Majesty, 
while  in  the  full  knowledge  of  the  provisions  contained  in  it,  the 
pursuers  are  barred  from  reducing  it  by  acquiescence  and  homolo- 
gation.    7.  The  conclusions  of  the  summons  for  repetition  are 
groundless,  the  defenders  having  discharged  the  duties  in  considera- 
tion of  which  their  salaries  were  granted.     8.  At  all  events,  as  the 
defenders'  salaries  were  paid  in  the  full  knowledge  of  the  teriyis  of 
their  appointments,  they  are  protected  from  all  claim  of  repetition, 
pB  the  plea  of  the  salaries  having  been  bona  fide  percepti  et  con- 
^iMBpti^ 
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Lord  Advocate 
V.  Lord  Dun- 
glas,  ice 

Namtifc 


£4  Dec.  18S6.  respect  to  the  lanctrevenne  in  England.    And  after  nnmeron  re- 
gulations for  die  management  of  the  property,  it  contaios  the  fol- 
lowing enactment,  as  to  the  application  of  the  annual  inoomei  vis. 
In  the  first  place,  in  payment  of  the  costs,  charges  and  ezpemes 
attending  the  management  of  the  said  lands,  and  other  property 
and  subjects  of  the  Crown.     In  the  next  place,  in  payment  and 
discharge  of  any  annual  sum  or  sums  of  money,  or  any  peosiens 
already  lawfully  charged,  or  to  be  charged  thereon  respectifely, 
and  in  the  payment  of  any  other  principal  sum,  and  the  iatereit 
of  any  other  principal  sum  or  sums- of  money  already,  or  which 
may  be  hereafter  lawfully  charged  upon  the  said  lands,  and  olher 
property  and  subjects.'    By  section  18.  there  was  an  additional 
provision,  <  That  the  passing  of  this  act  shall  not  vacate  the  appoint- 
ment of  any  chamberlain,  or  collector  of  the  revenues  nnd  profiti 
of  his  Majesty's  lands,  or  other  property  or  subjects  to  which  (hk 
act  relates,  or  vacate,  render  void  or  voidable,  any  security  giren 
by  or  for  such  chamberlain  or  collector;  but  every  such  chamber- 
lain or  collector,  who  shall  be  in  office  at  the  time  of  the  passing  of 
this  act,  snail  continue  in  office  until  his  death  or  resignatioe,  or 
until  he  shall  be  removed  by  the  Commissioners,  for  the  time,  be- 
ing, of  his  Majesty's  Woods,  Forests,  Land-Revenues,  Worb 
and  Buildings,  or  until  his  appointment  shall  cease,  under  the 
provisions  herein  contained.' 

By  a  minute  or  warrant  of  the  Lords  Commissi<Miers-of  the  Treir 
sury,  granted  under  authority,  and  proceeding  on  a  narration  of  the 
2.  and  3.  William  IV.  c  112,  and  dated  9th  February  1833,  the 
said  Lords  Commissioners  *  order  and  direct,  that  from  and  after 
the        day  of  Martinmas  1832,  all  and  every  the  revenues,  debti,' 
duties  and  profits,  of  what  nature  and  kind  soever,  anywise  appe^ 
taining,  or  whidi  hereafter  shall  appertain  to  the  Kiug^s  Maje»> 
ty,  his  heirs  or  successors,  within  Scotland ;  and  all  honours,  casdei, 
manors,  lands,  tenements  and  hereditaments  in  Scotland,  wUdi 
now  do,  or  hereafter,  shall  appertain  to  the  King's  Majesty,  his 
heirs  or  successors,  by  force  or  virtue  of  any  attainder,  outlawiyt 
seizure  for  any  crime,  or  cause  of  forfeiture,  debt  or  duty,  or  up- 
on any  extent,,  qomvnission,  or  otherwise,  or  by  force  and  virtofr 
of  the  royal  prerogative,  or  by  any  other  right  or  title  whatsoever; 
and  all  and  every  the  rents,  issues  and  profits  thereof,  or  any  of 
them  ;  and  also,  all  and  every  the  goods,  chattels,  debts,  creditSi 
rights,  titles  and  personal  estates  within  Scotland,  any  wise  aqera- 
ing  and  belonging,  or  which  hereafter  shall  belong,  to  the  King's 
Majesty,  his  heirs  and  successors,  by  force  or  virtue  of  the  roysi 
prerogative,  or  of  any  attainder,  outlawry,  extent,  inquisition,  debt, 
duty  or  forfeiture,  or  by  any  other  right,  title,  ways  or  means  what- 
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f  fOiT«,  and  all  reraediea  and  reasons  for  recovfecing  the  same,  or  ^  D«c.  isae. 

*  ibe  possession  thereof,  and  all  aceounts  relating  thereto ;  also  all     ^^^^'^"^ 
^and.erery  forfeitures  and  penalties  which  hare  been  incurred,  or  „.  ^ord  Dud- 
^ilnUsod  may  incur,  or  become  anyirise  due  and  payable  in  Scot-  6^^ 

*  ko^  by  force  or  virtue  of  any  penal,  or  other  laws  or  statutes  Karmivc 
^SFJatsoerer;  and  also,  all  fines,  issues,  forfeitures,  or  penalties  of 

'viiit  aature  or  kind  soever,  happening,  arising  or  accruing  to  the 

f  King's  Majesty,  his  heirs  and  successors,  within  Scotland,  save 

^aod  except  such  as  are  now  under  the  management  of  the  Com- 

'aisHoners  of  bis  Majesty's  Customs  and  Excise,  respectively, 

^aball  be  under  the  management,  control  and  direction  of  the 

'  CsBmissioners,  for  the  time  being,   of  his  Majesty's  Woods, 

'  Forests,  Land- Revenues,  Works  and  Buildings,  in  Enghind  and 

'  keUnd,  and  their  successors,  acting  under,  or  by  virtue  of  the 

*aeti  10.  Geo.  IV.  cap.  50,  and  2.  William  IV.  cap.  1,  herein-be- 

<  fore  recited.' 

la  poTBuance  of  an  address  from  the  House  of  Commons  to  the 
Cromi,  hb  Majesty's  Advocate  for  Scotland  raised  an  action,  in 
May  1834,  for  the  purpose  of  setting  aside  the  commission  by  King 
George  IV.  in  favour  of  Lord  Dunglas.  The  summons  proceeded 
<at  the  instance  of  the  Right  Honourable  Francis  Jeffrey,  our 
'  Adfocate,  for  and  in  behalf  of  US,  and  of  the  Commissioners  of  our 

*  Weeds,  Forests,  Land- Revenues,  Works  and  Buildings,  in  terms 

*  sf  ao  act  passed  in  the  3d  and  4th  year  of  our  reign,  c.  69,  and  acts 
'  tliereia  recited.  Pursuers^ — to  whose  great  hurt  and  prejudice,  as 
^actiogfor  us  and  the  public,  in  virtue  of  the  said  acts,  the  warrant 

*  aod  giant,  letters  patent,  or  warrant  and  commission  after  mention- 
'  ed,  were  made,  given  and  granted.'  This  summons  called,  as  de- 
feader.  Lord  DungUs,  <  pretended  chamberlain  and  collector,'  &c. 

Prelimisary  defences  were  lodged;  1.  That  there  was  no  proper 
title  to  pursue  set  forth ;  and,  2.  That  all  parties  were  not  called. 
The  Lord  Ordinary.  (Jeffrey,)  25th  June  18349  *  reserved  consi« 

*  deration  of  the  first  preliminary  defence  on  the  want  of  title  to 
'  paisoe  till  the  merits  of  the  case  came  to  be  disposed  of,  and  found 
'  tliat  all  parties  are  not  called.' 

A  supplementary  summons,  at  the  same  instance,  was  raised, 
olliog  Captain  Cunningham  as  a  joint  defender. 

The  defenders  resisted  the  action  under  the  conjoined  summons 
M  the  merits,  as  well  as  on  the  want  of  title  in  the  pursuer,  as  set 
fnrth;  and  the  following  pleas  were  maintained  for  the  parties  re« 
^pcctifdyi  on  the  record  as  dosed : 

The  pamuer  pbaded — I.  The  pursuer  has  an  undoubted  title  to  Punuer't 
Foaeeute  the  present  action  in  naai^r  and,oftbelialf  of  the  Crown,  |^'~„^^^' 
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H  Dec.  Id36.  and  under  the  statute  8d  and  4th  of  his  present  Majesty,  King  Wil- 

^^"^V*^    Ham  IV.  and  the  acts  therein  recited,  on  behalf  of  the  Commission- 

9.  Lord  r^jn**^"  ®^  Woods,  Forests,  Land-Revenues,  Works  and  Buildings,  in 

glw>.  whom  the  sole  right  to  collect  and  dispose  of  the  whole  hereditary 

and  land  revenues  of  the  Crown,  in  Scotland,  is  vested  by  the  said 

statutes* 
Parauer's  2.  His  late  Majesty,  King  George  IV.  had  no  power  or  au- 

Merit^'^  thority  to  issue  the  warrant,  or  grant  the  letters-patent  and  con- 
mission  in  favour  of  the  defender,  Lord  Dunglas,  now  sought  to 
be  reduced*  3.  The  warrant,  with  the  letters-patent,  and  commis- 
sion following  thereon,  in  fevour  of  the  defender.  Lord  Dunglas, 
in  so  far  as  they  purport  to  give  and  grant  to  his  Lordship,  for  all 
the  days  of  his  natural  life,  an  annuity  or  yearly  salary-  out  of  the 
rents,  revenues,  feu-dutieS  and  other  casualties  of  superiority  of  the 
lands  and  lordship  of  Ettrick  Forest  and  Dunbar,  forming  parts  aad 
portions  of  the  hereditary  land-revenue  of  the  Crown  in  Scotland, 
were  ultra  vires  of  his  late  Majesty,  King  George  IV,  inasmuch 
as  the  said  hereditary  revenue  having  been  surrendered,  without 
reserve,  to  the  disposal  of  Parliament,  on  the  accession  of  his  kite 
Majesty,  was  afterwards  settled  upon  him,  by  statute,  for  his  life 
only,  whereby  it  was  incompetent  for  his  late  Majesty  to  alienate^ 
burden  or  affect  the  same,  in  any  way,  by  grants,  to  have  effect, 
or  be  operative  beyond  the  period  of  his  demise.  4.  Assuming 
that,  in  respect  of  the  preceding  pleas,  the  warrant,  with  the  letters- 
patent,  and  commission  following  thereon,  in  favour  of  Lord  Dun- 
glas, are  to  be  set  aside  as  null  and  void,  it  follows,  by  necessary 
consequence,  that  the  deputation  and  factory  granted  by  his  Lord- 
ship to  the  defender.  Captain  Cunningham,  must  also  be  reduced, 
as  flowing  a  non  habente  potestatem.  5.  The  writs,  libelled  being 
reduced  and  set  aside,  the  pursuer  will  be  entitled  to  decree  against 
the  defenders,  discharging  them  from  continuing  to  act  as  cham- 
berlain and  collector,  or  deputy-chamberlain  and  sub-collector  of 
Ettrick  Forest,  and  from  collecting  or  intromitting  with,  or  receiving 
or  retaining  for  their  own  benefit,  any  part  or  portion  of  the  Crown- 
revenues,  payable  from  the  lands  and  lordship  of  Ettrick  Forest,  or 
from  tlie  lands  and  lordship  of  Dunbar.  6.  The  appointment  of 
the  defender.  Lord  Dunglas,  as  chamberlain  of  Ettrick  Forest,  and 
of  the  defender,  Captain  Cunningham,  as  sub-chamberlain  of  the 
same,  having  been,  ab  initio,  null  and  void,  these  parties  are  bound 
to  repeat  and  make  payment  to  the  pursuer  of  the  whole  sums  of 
money  hitherto  received  and  retained  by  them  for  their  own  bene* 
fit,  in  virtue  of  the  said  appointments.  (In  the  course  of  the  pro- 
cess, the  pursuer  restricted  his  claim  to  bygones  since  the  com- 
mencement  of  the  present  reign.)     7.  There  are  qo  g^unds  oil 
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wUeh  a  plea  of  acquiescence  and  homologation  can  be  maintained  S4r  pec  law. 
tpioBt  the  parauer,  in  respect  generally  of  the  circumstances  of    ^«^y^*^ 
tbecaie,  and  that  the  interests  of  the  Crown  cannot  be  injured  by  l^^jucA^Dw/ 
any  neglect  on  the  part  of  its  officers.  gias* 

He  defenden  pleaded — 1.  The  Commissioners  of  Woods  and  Defenders' 
Foreats,  under  the  statutes  founded  on  by  them,  have  no  title  to  tiuTuTpunueJ 
cUfeage  or  reduce  the  appointments  in  favour  of  the  defenders* 
Any  8aeh  challenge,  if  competent  at  all,  can  only  be  instituted  at 
the  iostance  of  the  Officers  of  State.     2.  Under  any  circumstances, 
tbe  parsuers  have  no  title  to  prosecute  for,  or  recover  any  payments 
af  salary  made  prior  to  the  accession  of  his  present  Majesty,  seeing 
tliat  the  salaries  previously  received  by  tliem  were  paid  from  the 
hereditary  revenues  of  his  late  Majesty,  over  which  the  pursuers 
iare  no  controL 

di  It  was  not  beyond  the  powers  of  his  late  Majesty  to  appoint  Defeoden* 
the  defender  cBamberlain  of  Ettrick  Forest  during  the  whole  period  M^tai^ 
pf  his  life,  for  the  purpose  of  collecting  the  revenues  of  the  forest, 
with  a  salary  for  the  performance,  of  that  duty.  4.  The  reasons  of 
ledoction,  in  so  far  as  rested  on  the  supposition  of  the  hereditary 
rerenae  of  the  Crown  in  Scotland  having  been  surrendered  to  the 
£q)08al  of  Parliament  by  his  late  Majesty,  are  ill  founded,  inas- 
maeh  as  no  surrender  was  ever  made,  his  late  Majesty  having 
ieajoyed  and  possessed  the  income  of  his  hereditary  revenue  in  Scot^ 
hmd  until  his  demise.  5.  The  defender's  appointments  are  effec-> 
toally  protected  by  the  provisions  of  the  statute  3.  and  4.  Wil- 
liam IV.  cap.  69,  in  respect  that  it  expressly  enacts,  Jstf  That  the 
Ittreditary  revenue  shall  only  be  transferred  to  the  consolidated  fund, 
ander  burden  of  the  annual  sums  or  pensions  charged  upon  it ;  and, 
2tf,  That  no  appointment  of  chamberlain  or  collector  shall  be  made 
Toid  by  the  passing  of  the  act,  but  that  every  such  chamberlain  or 
cdlector  shall  continue  in  office  until  his  death  or  resignation.  6, 
As  the  defender,  Lord  Dunglas's  appointment  has  been  recognised 
and  sanctioned  by  the  Crown  since  the  demise  of  his  late  Majesty, 
while  in  the  full  knowledge  of  the  provisions  contained  in  it,  the 
pursuers  are  barred  from  reducing  it  by  acquiescence  and  homolo- 
gation. 7.  The  conclusions  of  the  summons  for  repetition  are 
gronndless,  the  defenders  having  discharged  the  duties  in  considera- 
tion  of  which  their  salaries  were  granted.  8.  At  all  events,  as  the 
defenders'  salaries  were  paid  in  the  full  knowledge  of  the  terqis  of 
their  appointments,  they  are  protected  from  all  claim  of  repetition, 
OS  the  plea  of  the  salaries  having  been  bona  fide  percepti  et  con- 
pinpti^ 
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*tBmey;  and)  2J,  Because  the  enumeration  itself  is  not,  90  far  as  17  Jan.  18ST. 

<  it  goei^  in  the  full,  or  precise  terms  of  the  original  prohibitions,    ^«^v<«^ 

<  (ttis  the  case  here,)  but  is  to  a  certain  extent  in  the  nature  of  a  ^^nfc^'^e, 
*gMeni  reference,  though  containing  tlie  names  of  several  of  the       — — 
^aetitliat  had  been  prohibited;  leases,  however,. not  being. of  the  ^ 

'  Bomber.  The  authority  of  the  ease  of  Tillicoultry  was  held,  how- 
'erer,  very  clearly  to  extend  to  such  a  case/ 

Mr  Home  reclaimed.  The  acdons  of  suspension  and  declarator 
were  conjoined,  and  doubts  having  been  expressed  by  the  Bench 
kw  fv  the  case  of  Tillicoultry  applied,  cases  were  ordered. 

Pbcukd  for  the  respondent— :The  intention  of  the  entailer,  how«'  Respondent** 

ffer  strongly  evinced,  can  have  no  effect  given  to  it,  if  the  proper  ^^*^' 

fsees  signatse  are  not  used,  or  if  the  legal  technicalities  are  omitted ; 

Irgaty  of  Eastfield  ;  Stewart  r.  Hume,  July  8. 1789,  Morr.  15,535; 

ftovra  r.  Dalbouse,  May  25.  1808,  Morr,  A  pp.  No.  19 ;  Heirs  of 

iCbmpbell  v.  Wightman,  June    17.   1746,  Morr.  15,505;  Scott 

JRibeto.  Young,  Nov.  1763,  Morr.  15,516;  Sinclair  v.  Sinclairs, 

.Ibv.  81  1749,  Mcrr.  15,382.     Each  and  every  one  of  the  prohi- 

JhioDS  of  the  deed,  to  be  effectual,  must  be  brought  under  the  ope- 

Hfamand  effect  of  the  irritant  and  resolutive  clauses;  Reidhaogh 

Bruce,  March  11.  1707,  Morr.  15,489;  Craig  of  Riccarton's 

liters,  June  13.  1712,  Morr.  15,494;  Baillie  t?.  Carmichael, 

ly  11.  1834 ;  Gardner  v.  Heirs  of  Entail  of  Dunipace,  27th  Jan. 

Merr.  15,501.     Even  where  the  deed  of  entail  does  contain 

irritant  and  resolutive  clauses,  it  is  equally  requisite  that  both 

lid  apply  to  each  of  the  prohibitions,  or  to  every  act  against 

the  prohibition  is  levelled.     There  are  two  modes  in  which 

clauses  may  be  drawn  so  as  to  render  them  effective  :  Either 

Fgeoeral  terms  applying  to  all  the  prohibitions,  and  declaring  that 

the  acts  done  contrary  sliali  be  void  and  null,  and  applying  the 

itive  clause  in  equally  general  terms  to  the  right  of  the  heir 

^Mravening ;  or  they  may  be  drawn  upon  the  principle  of  dis* 

t]y  reciting  and  enumerating  every  prohibition,  and  applying 
irritant  and  resolutive  clauses  to  each  act  separately.  If  this 
mn  form  be  adopted,  and  the  eiitailer,  in  place  of  using  general 
jinprehensive  terms,  enters  into  a  specification,  and  enumerates 
4l  Afferent  acts,  and  leaves  out  or  omits  any  one,  the  entail  will  > 

jf  defective,  and  the  heir  in  possession  held  to  be  free ;  (Till)-  > 

4rilry  case,)  Bruce  o.  Bruce,  Jan.  15.  1799,  Morr.  15,539  ;  Scott 
)haerieff  9.  Cunningham  of  Bennington ;  Breadalbane  v.  Camp^ 
lA  (1812,)  P.  a  ;  Dick  v.  Drysdale,  14th  Jan.  1812.  It  um 
^«Mteiided  that  the  irritant  and  resolutive  clauses  being  ioclu- 
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17  Jam  1837.  ded  in  neither  the  procuratory  of  resignation  nor  precept  of  sa&ioe^ 
the  entail  was  ineffectuaL 


Home  V, 
Rennie,  &c* 

Suspeoder's 
Pleas. 


Opinion  of 
Court. 


The  suspender /^Jeacfed — Neither  the  act  1685,  nor  the  common 
law,  require,  in  order  to  the  completion  of  an  effectual  entail,  that 
the  irritant  and  resolutive  clauses  should  contain  a  specific  ^nume* 
ration  of  the  acts  which  are  declared  null,  and  by  the  doing  of  which 
the  heir's  right  is  to  be  forfeited.  A  general  reference  to  the  pre- 
vious prohibitory  clause  is  all  that  is  essential ;  and  if  the  entail 
contain  a  declaration  that  acts  done  in  contravention  of  the  prohibi- 
tions in  the  former  clause,  or  acts  done  in  contravention  of  the  pre» 
mises,  shall  be  null,  and  that  the  doing  of  them  shall  cause  a  forfeiture 
of  the  right  of  the  heir  in  possession,  or  any  similar  or  equivalent  ex- 
pression, then  the  entail  will  be  valid,  the  generality  of  the  re- 
ference being  no  objection.  Many  entails  contain  clauses  irritant 
and  resolutive,  merely  referring  in  general  terms  to  the  antecedent 
prohibitory  clause.  In  the  present  case  there  is  such  a  general 
reference  twice  made  in  gremio  of  the  irritant  and  resolutive  clauses. 
The  true  question  is,  not  what  the  entailer  intended,  but  what  he 
did.  But  if  the  intention  of  the  party  is  to  enter  into  the  calcula- 
tion, the  defenders  are  udable  to  conjecture  upon  what  hypothesis 
it  can  be  said  that  the  entailer  did  not  intend  to  prevent  a  sale  of 
the  property.  It  is  a  general  maxim  of  construction,  applicable  as 
well  to  deeds  of  entail  as  to  other  deeds,  that  words  and  expressions 
used  in  such  deeds,  capable  of  bearing  a  meaning,  shall  have  a 
meaning  attached  to  them.  Now,  the  general  clause  subjoined  to 
the  particular  enumeration  would,  if  the  pursuer's  interpretation 
were  correct,  be  absolutely  devoid  of  meaning.  If  there  were  no 
other  particular  acts  within  the  operation  of  the  clause  of  forfeiture^ 
except  those  already  specified,  of  what  use  was  it  to  subjoin  the 
words,  *  or  shall  contravene,  or  fail  in  any  part  of  the  premises.'  The 
difference  is  plain  between  the  present  case  and  that  of  Tillicoultry, 
where  the  entail  contained,  neither  explicitly  nor  by  inference,  any 
clauses,  resolutive  or  irritant,  applicable  to  sales  at  all. 

At  the  final  advising,  their  Lordships  (the  Lord  Juitice^Clerk 
dissenting)  thought  the. interlocutor  must  be  altered.  * 

The  Lord  Justm'Clerk  considered  it  difficult  in  principle  to  dia- 
tinguish  this  from  the  Tillicoultry  case,  although  not  identically  the 
same ;  and  did  not  feel  entitled  to  alter  the  interlocutor.  There  is 
a  plain  omission  in  the  specific  enumeration  in  the  resolutive  clause, 
in  so  far  as  regards  the  prohibition  to  sell. 

Lord  Glenke  thought  the  general  words,  ^  shall  contravene  an  j 
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<of  tbe  premises,'  gave  force  to  the  clause,  and  applied  to  the  enu-  17  Jan.  I83t. 
jaea&m  in  the  prohibitory  clause.  v^^*>^^-^^ 

Lsri  Meadov^ank  agreed  with  Lord  Glenlee.  RennU^c. 

LsriMtdwyn. — I  also  think  the  interlocutor  must  be  altered,       -; — 
and  in  doing  so  we  do  not  affect  the  principle  in  the  Tillicoultry  ^^^^  ^ 
a9&   There  is  a  material  difference  betwixt  the  present  and  that 
IiBiooiiItry  case.    In  that  case  the  irritant  clause  was  sufficient ;  but 
ffltlieresolatiye  clause,  instead  of  applying  it  generally  to  all  the  acts 
IRobibited,  the  entailer  inserted  an  enumeration  of  the  special 
sets  of  contravention  which  would  lead  to  a  forfeiture.     The  words 
were^  if  an  heir  shall  contravene  the  said  clauses  irritant,  or  any  of 
them,  either  by  not  assuming  the  name  and  arms,  or  doing  various 
eoameiated  acts,  but  omitting  sale.     The  general  words  at  the  com- 
meocement  of  the  clause  are  thus  restricted  by  the  special  enume* 
ntioo. 

Bat,  in  the  present  case,  the  general  expressions  are  not  limited 
or  icstricted  in  their  meaning,  but  only  particularised  and  enforced 
in  certain  cases ;  so  that  the  general  application  of  the  clause  to  all 
Ae  particulars  in  the  prohibition  still  remain  as  if  nothing  else  had 
been  added.  It  is  proper  to  give  the  fair  and  reasonable  construc- 
tion to  the  plain  import  of  the  clause,  although  the  consequence 
fliioald  be  to  support  the  entail. 
The  Lords  alier  the  interlocutor,  but  find  no  expenses.  -  j^^^a^^g^ 

I«d  Ordinary,  Jeffiny*        -    Act.  Rittherfiard  and  G,  BeU,  Alt  Dean  q/Fo^ 

(JSbpfy)  and  Patitm.  Horns  i  Bow,  W.  S.  and  SmUh  ^  Evmear,  W.  S. 

AgeoU.        JR.  Clerk. 

R. 


SECOND  DIVISION. 

N0.LXIV.  17tt  Jonttfliy  1887. 

JAMES  NEILSON 
against 

Mas  JEAN  DONALD  oe  COCHRANE,  and  Others. 

Peiscriptton,  (Vicennial.)  —  Statute  16l7,  c.  13. — Vicen" 
mal  preicriptwH  of  reioursy  under  1617,  c.  13,  sustained,  after 
iwaOp  yearsj  as  a  defence  in  a  question  with  heirs  against  a  chal* 
kitge  an  the  ground  of  nearer  propinquity^ 
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Keilson  p, 
Cocbraoe  and 
Others.    • 

Narrativt* 


17  Jan.  1887.  Ji(MES  Neilson  brought  a  reduction  of  a  disposition  and  deed  of 
settlement^  executed  by  the  deceased  John  Neilson  at  Linwood,  oq 
19th  March  1802,  The  pursuer  libelled  that  he  was  the  heir-at- 
law  of  John  Neilson,  and  that  he  had  expede  a  general  service  as 
such  on  2d  May  1833.  It  was  admitted,  however,  that  there  ex^ 
isted  a  prior  general  service.as  heir-at-law  to  John  Neilson,  expede 
by  the  deceased  James  Neilson  at  Newlandcraigs,  on  20th  May 
1809,  and  that  James  Neilson,  by  whom  this  service  was  expede, 
executed  a  deed  of  ratification  of  the  disposition  and  settlement  of 
John  Neilson,  to  whom  he  served  heir.  It  was  therefore  necessary, 
before  the  pursuer  could  raise  up  any  title  to  reduce  the  disposition 
and  settlement  by  John  Neilson,  that  he  should  set  aside  the  gene*- 
ral  service  of  James  Neilson  in  1809,  and  the  deed  of  ratification 
which  he  had  executed.  In  the  present  summons,  therefore,  the  pur- 
suer called  for  the  retour  of  James  Neilson,  and  the  deed  of  rati& 
cation,  with  the  view  of  having  these  set  aside.  It  was  not  admit- 
ted that  the  pursuer  stood  in  any  degree  of  propinquity  whatever 
to  the  deceased  John  Neilson ;  and  it  was,  inter  alia,  pleaded  in  ii- 
mine,  (see  third  defence,)  that  the  present  action  of  reduction,  in 
60  fiir  as  it  was  brought  for  the  purpose  of  reducing  the  retour  and 
service  of  James  Neilson  in  1809,  was  excluded  by  act  1617,  c.  19, 
which  declares,  that  *  if  the  summons  of  reduction  be  not  intented^ 
'  executed,  and  pursued  before  the  expiry  of  twenty  years,  thattbe 

*  said  action  of  reduction  of  the  said  retour  and  service  shall  prescribe 

*  in  the  selfe,  and  no  party  to  be  heard  thereafter  to  pursue  the 
<  same  reduction.' 

A  record  having  been  made  up,  cases  were  ordered  on  this  de- 
fence, and  the  cause  reported  to  the  Court. 


Defenders* 
Pleas. 


The  defenders  pleaded — By  the  statute  1617,  c.  18,  the  verdict 
of  a  jury,  in  a  question  of  propinquity,  is  unchallengeable  after 
twenty  years.  Mr  Erskine,  confirmed  by  a  series  of  decisions  since 
the  passing  of  the  statute,  is  of  this  opinion.  There  is  no  collision 
beXween  the  act  founded  on  and  that  of  1617,  c.  12;  tlie  objectof  the 
latter  being  to  protect  land  rights  against  all  objections  whatever, 
either  on  defects  as  against  claimants, — that  of  the  former  having  re- 
ference to  the  mere  matter  of  propinquity,  with  regard  to  which,  when 
proven  bytlie  verdict  of  a  jury,  no  impeachment  of  such  retour sliall 
be  competentafter  twenty  years,  but  it  shall  then  form  an  unchallenge- 
able verdict  of  propinquity.  The  case  of  Bargany  being  a  special  and 
circumstantial  case,  does  not  bear  any  resemblance  to  the  present; 
ErsL  iii.  7.  19 ;  Mackenzit^s  Observatisns^  p.  350 ;  Gray  v.  Fother- 
ingham,  27tli  May  1700,  D.  10 fiS7 ;  Stair,  ii.  12.  15;  iii.  5.45; 
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FnMs  ItutiMes,  M  66.  117 ;  Bankton,  iii.  5.  94;  Er$k.  Princ.  Hi.  17  Jan.  1837. 
7. 7;  BdPs  Princ.  3d  ed.  568.  V*^^*^ 

Neilson  9. 
Cochrane  ood 

T^^^nvter  pleaded — The  statute  1617,  c.  13,  is  merely  decla-  Others. 
ntorjof  that  of  1494,  e.  57,  which  was  intended  solely  to  govern  puJ^J^*, 
aetios«  of  error  against  the  inquest,  and  merely  extends  the  period.  Pleat. 
ts  to  reduction  on  the  ground  of  error,  from  three  to  twenty  years ; 
IniC  tliere  is  nothing  in  either  of  the  statutes  to  lead  to  the  supposi- 
tioo  ti»at  a  retour  could  not  be  reduced  after  twenty  years  on  other 
groamfab    The  object  of  the  vicennial  prescription  is  to  protect 
pirties  against  the  consequence  of  negligence  and  the  preservation 
rf  tbeir  vouchers,  and,  in  conformity  with  that  view,  there  is  a 
rieennial  prescription  of  grounds  and  warrants.     He  also  made 
copioos  reference  to  the  pleas  stated  for  Sir  H.  Dalrymple  in  the 
Bargany  case,  in  the  case  for  the  respondent  in  the  appeal,  drawn 
bj  Lord  Moncreiff.     The  challenge  of  the  present  erroneous  ser* 
vice  and  retour  is  not  barred  by  prescription,  in  respect  that  tk« 
rigbt  of  the  true  heir  by  blood  to  establish  his  own  rights,  and  to 
diaUenge  the  pretensions  of  intruders,  is  not  cut  off  by  any  pre- 
scription short  of  forty  years ;  Bargany  Case  in  House  of  Lords, 
•nd  aotborities  there  cited,  Wihcn  and  Shavfs  App.  CaseSy  pp.  410, 
495;  Katherfor<l  v.  Nisbett's  Trustees,  Nov.  12.  1830. 

The  cases  were  laid  before  the  other  Judges,  and  the  following 
spioions  were  returned : 

Lord  President^  Lords  Balgray^  GiUieSy  Mackenzie^  Corehomet  Opinions  of 
FuUerUm,  Jeffrey  and  Cochbum. — We  have  considered  the  cases  ji|[dra|**^ 
giren  in  by  the  parties,  and  the  interlocutor  of  the  Second  Divi* 
noD  of  the  Court,  of  date  14th  May  1835,  and  we  consider  that 
the  eonclusion  in  favour  of  the  defenders  is  unavoidable.  The 
•ct  1617,  c.  13,  ^  statutes  and  ordains  that  the  said  Act  of  Par« 
Miament,  (referring  to  the  act  1494,  c.  57,)  shall  noways  hurt  nor 

*  prejodge  the  nearest  of  kin  to  seek  reduction  of  the  saids  retours 
'and  service  to  be  past  and  expede  in  time  coming,  and  that  with* 
'  in  the  space  of  twenty  years  immediately  following  the  date  of 

*  tbe  saids  retours  and  services ;  and  if  the  saids  summons  of  re« 

*  dnction  be  not  intented,  executed  and  pursued  before  the  expiry 

*  of  the  said  twenty  years,  that  the  said  action  of  reduction  of  the 
*iaid  retour  and  service  shall  prescribe  in  the  selfe,  and  no  party 
'  to  be  heard  thereafter  to  pursue  the  same  redaction.'  Tbe  terms 
of  the  act  appear  to  be  clear  and  unambiguous,  particularly  when 
coimdered  in  reference  to  the  act  1494,  to  which  it  alludes.  It 
18  very  difficult  to  conceive  that  the  framers  of  the  act  1617,  c.  12, 
iatended  by  the  act,  c.  13,  both  passed,  it  may  be  said,  on  the 
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It  Jan.  1837.  Same  day,  to  alter,  vary,  or  to  do  any  thing  inconsistent  with  the 
^^^V^*^    object  of  the  other  statute.     The  act,  c.  12,  declares,  that  where 
Gocbraiie  and  ^  ^^''®  ^^'  produced,  followed  by  infeftment,  and  clad  with  posses- 
Others,  sion  for  forty  years,  the  same  shall  create  a  good,  valid  and  suffi- 
cient, right     The  title  referred  to  is  either  a  direct  conveyance, 
or  a  re  tour,  or  a  precept  of  dare.     The  act,  c.  13,  relates  solely 
to  one  of  the  titles  referred  to  in  the  act,  c.  12,  and  there  appears 
to  be  no  inconsistency  in  declaring  that  a  particular  title  shall  be 
held,  after  a  certain  period  of  time,  unobjectionable  and  unchal* 
lengeable.     This  forms  but  one  element  of  the  act,  c.  12;  and 
the  other  requisites  must  concur  before  the  benefit  of  the  act  can 
be  obtained.     When  the  difficulty  of  establishing  propinquity  is 
considered,  which,  in  most  cases,  depends  upon  human  testimony, 
it  does  seem  highly  expedient  and  just  to  limit  the  period  within 
which  a  service  can  be  set  aside,  and  the  party  of  new  called  upon 
to  undertake  a  probation.     And  we  are  persuaded  that  this  was 
the  view  of  the  Legislature.     We  are  the  more  confirmed  in  this 
view  of  the  statute,  from  considering  what  is  laid  down  by  our 
institutional  writers  from  an  early  period,  and  uniformly  adhered 
to.     These  are  distinctly  laid  down  in  Uie  case  for  the  defenderSi 
from  page  10  to  page  16.     These  cannot  be  disregarded.    The 
unfrequency  of  discussion  on  this  point,  and  the  paucity  of  deci- 
sions, seem  to  indicate  an  acquiescence  of  the  profession  and  of 
the  public,  in  the  opinion  given  out  by  the  professed  authors  on 
the  law  in  so  clear  and  in  so  decided  a  manner.     The  case  re* 
ferred  to  by  Mackenzie,  22d  Nov.  1665,  Younger  o.  Johnston, 
was  not  then  decided ;  but  it  was  finally  determined  28th  Nov. 
1665,  Stair^s  Decisions,  i.  315 ;  and  there  the  Court  were  of  opi- 
Dion,  and  found  *  the  reduction  of  retours  to  prescrive  sooner  than 
^  other  rights.'      We  consider  the  case  of  Bargany.to  be  in  no 
ways  applicable  to  the  present.     It  was  a  very  peculiar  and  cir- 
cumstantial case.     The  retour  in  that  case  was  of  so  singular  a 
nature  as  to  bear,  in  gremio,  a  complete  explanation.     Upon  the 
whole,  therefore,  we  are  of  opinion,  that,  in  a  question  with  heirs, 
the  act  1617,  c.  13,  applies,  and  that  the  defender  is  entitled  to 
plead  the  benefit  thereof.     We  may  add  in  conclusion,  that  as  to 
all  the  consequences  that  may  be  deducible  from  this  unavoidable 
interpretation  of  the  law,  we  cannot  prejudicate*    That  must  be 
left,  if  required,  to  legislative  interference. 

Lord  Moncreiff  returned  the  following  opinion :  Though  it  is 
not  without  considerable  difficultyt  I  concur  in  the  result  of  the 
above^written  opinion.  But  as  I  cannot  concur  in  the  view  taken 
in  it  of  the  statute  1617,  c.  13,  I  think  it  proper  to  explain  the 
ground  of  my  opinion.    The  institutional  writers  havg^  been  greatljr 
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It  a  loss  to  deter  mine  what  is  the  precise  meaning  and  effect  of  17  Jan.  lest, 
the  act  1617,  c.  ]3»  so  as  to  render  it  not  inconsistent  with  the    ^^^v^^ 
immediately  preceding  statute,  1617,  c.  12.     This  last  act  pro-  c^J^anrand 
Tides,  that  men  shall  not  be  disturbed  in  the  enjoyment  of  their  Others, 
estates,  who  hare  bruiked  or  possessed  them  by  virtue  of  in-  q^^^^ 
fefunents  made  to  them  by  the  King,  or  other  superior  or  author.  Consulted 

*  hr  the  space  of  forty  years,*  provided  they  can  produce  either  ^^^^^^ 
a  cbarter  preceding  the  entry  of  the  forty  years'  possession,  with 
SBsioe  on  it,  or,  where  there  is  no  charter,  instruments  of  sasine 

*  standing  together  for  the  space  of  forty  years,  either  proceeding 

*  opoa  retoors  or  upon  precepts  of  clare  constat  f  which  rights  are 
deehredto  be  '  valid  and  sufficient  rights,  being  clad  with  *  the  said 
^  peaceable  and  continual  possession  of  forty  years,  without  any 
^'lawfolinterraption,"  &c«     The  act  1617,  c.  13,  on  the  narrative 
ef  the  act  1494,  by  which  summonses  of  error  against  the  determi- 
natioiis  of  inquests  were  declared  to  prescribe,  if  not  pursued  within 
three  years,  provides  that  that  act  shall  not  prejudge  the  nearest  of 
kin  to  seek  reduction  of  such  retours  within  twenty  years,  and  that 
if  the  summons  *  be  not  intented,  executed  and  pursued  within  the 
'space  of  twenty  years,'  &Cr  the  action  of  redaction  shall  prescribe, 
and  no  one  be  heard  to  insist  in  it     I  cannot  think  that  the  second 
of  these  acts  has  an  indiscriminate  application  to  all  retours,  or  to 
all  grounds  of  challenge,  or  that  the  two  acts  can  be  reconciled, 
simply  on  the  ground  that  the  last  relates  only  to  one  of  the  titles 
mentioned  in  the  first;  for  to  say  that  two  or  more  infeftments, 
proceeding  on  a  retour  of  service,  and  clad  with  forty  years'  posses- 
sion, (as  equivalent  to  charter  and  sasine  with  forty  years'  posses- 
sion,) shall  secure  the  party  against  every  challenge  of  his  title ; 
and  to  say  that  a  retour  alone,  with  or  without  sasine,  by  the  mere 
hipse  of  twenty  years,  shall  in  every  case  secure  a  party  against 
any  challenge  of  that  title,  appears  to  me  to  involve  a  contradiction 
in  principle,  which  the  framers  of  the  first  act  cannot  be*  supposed 
Id  have  intended ;  and  it  farther  appears  to  me,  that  such  a  con- 
stniction  of  the  act  is  not  reconcileable  with  the  opinions  delivered 
in  the  case  of  Bargany.     In  general,  I  think  that  the  act,  in  the 
Kstraining  part  of  it,  wa»  intended  to  protect  the  parties  once  served 
against  the  necessity  of  again  producing,  after  twenty  years,  the 
proofii  of  their  propinquity  in  blood  to  the  deceased.     Taking  this 
to  be  the  effect  of  it,  though  it  may  also  protect  against  irregula- 
rities in  the  proceedings,  I  think,  though  with  difficulty,  that  it 
most  secure  the  re.tour  in  this  case  against  the  particular  ground  of 
challenge  brought  against  it.     My  cause  of  difficulty  is  this :    The 
pursuer  does  not  object  to  the  statement  of  James  Neilson's  propin- 
quity to  John  Neilson  in  Brownside,  from  whom  he  drew  his  de- 
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17  Jao.  1837.  0cent     He  only  saya  that  that  descent  was  through  the  second  son 
^^•^V^*'    of  Johns  while  tlie  pursuer  is  descended  of  Mathew,  an  elder  sod  ; 

Cocbnuie  and  *^°^  '^  ^^^  direct  case  be  put,  that  A  obtained  a  service  as  beir  of 
his  father,  and  that,  after  twenty  years,  B,  stating  hinoself  to  be  an 
elder  son,  absent  perhaps  at  the  time,  challenged  the  retour,  I  should 
have  hesitatipn  in  saying  that  the  door  was  shut  against  his  plain 
right  by  the  vicennial  prescription.  I  am  aware,  however,  of  the 
case  of  Younger  v.  Johnston,  22d  Nov.  1665,  and  what  Mackenzie 
has  said  on  it  in  his  supplemental  note,  and  only  mean  to  express 
a  doubt  on  the  principle.  But  I  am  of  opinion,  that,  in  this  case, 
the  retour  of  James  Neilson  is  of  such  a  nature,  according  to  the 
statement  in  the  record,  as  necessarily  to  bring  it  within  the  statu- 
tory prescription.  He  is  served  nearest  heir,  as  being  the  grandson 
of  John  Neilson.  In  this  it  is  implied  that  his  father  was  either 
the  eldest  son,  or  the  eldest  who  has  left  descendants ;  and  as  the 
name  of  his  father  does  not  appear,  the  ground  of  challenge  set 
forth  in  the  summons  and  record  is  truly  an  impeachment  of  the 
propinquity  on  which  he  has  been  served.  1  therefore  concur  with 
the  other  Judges  in  thinking,  that,  in  this  case,  the  action  is  barred 
by  the  statute. 


Opinion  of 
Court. 


Judgment 


At  the  final  advising. 

Lord  Medwyn, —  While  I  concur  in  the  result  of  the  opinion  of 
the  Consulted  Judges,  and  the  application  of  those  views  as  to  the 
vicennial  prescription,  therein  expressed,  to  the  eircumstances  of  this 
•particular  case,  I  would  wish  to  guard  my  opinion  to  this  extent,  viz. 
tliat  I  consider  the  two  acts,  1617,  as  parts  of  the  same  enactment; 
•and  that  it  is  only  where  a  retour  is  used  as  a  title,  and  possession 
has  followed  upon  it,  that  this  prescription  applies.  This  appears  to 
have  been  the  opinion  of  the  Court  in  the  Wrights  of  Elgin,  15th 
May  1794,  BelTs  Cases,  As  the  retour  here  was  to  confirm  a  prior 
title,  it  may  be  held  that  possession  has  followed  upon  it;  and  oa 
this  ground  the  circumstances  are  such  as  enable  me  to  view  the 
retour  here  as  a  title  with  possession. 

The  LordSf  in  respect  of  the  opinions  of  the  Consulted  Judges* 
sustained  tlie  third  defence,  and  dismissed  the  action^  and  found 
expenses. 


JJord  Ordinary,  Cockbum.  Act.  Ruihafurd  and  DonahUotu  AlL  SoL^Gol 

(  Cumnghame,)  and  Penn^,  Andrew  Scott,  W.  S.  and  John  Cmtrt^  S.  Sb  C. 

Agents.        R.  Clerk. 

R. 
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FIRST  DIVISION. 

No.  LXV.  19^  January  1837. 

ELIZABETH  CRAIGIE 
againtt 

EDWARD  HOGGAk 

Process.  —  Proof.-t-{Pabole*) — (Incompetency  from  Rela- 
tionship.) —  Husband  and  Wife. —  (1.)  In  a  declarator  of 
moariage^  where  a  penuria  tegtium  occurred  from  the  conduct  of  the 
defender^  inhuming  documents  of  importance^  and  in  enjoining  strict 
Mcrecy  on  the  pursuer  regarding  what  passed  between  themj  to  aU 
txcept  her  ownfamilyy — the  Court  found  thai  the  father  and  sister 
of  ike  pursuer  were  admissible  witnesses  in  her  favour.  ' 

(2.)  Where^  in  the  course  of  a  proof  of  a  series  of  transactions^  in  sup- 
port  of  a  declarator  of  marriage^  it  was  admitted  thai^  previous  to  tlie 
raising  of  the  action  f  various  important  documents  had  been  obtain-^ 
edbg  the  pursuer  from  her  law  agent,  (not  the  agent  in  the  cause^J 
and  delivered  to  the  defender j  wlio  was  waiting  in  the  street^  on 
certain  cottditions ;  and  where  the  terms  of  this  private  arrangement 
between  the  parties,  which  were  disputed,  could  not  otherwise  be 
proved,  in  consequence  of  the  alleged  destruction  by  the  defender  of 
the  writings  in  which  they  were  stated ;— found,  that  it  was  com-' 
petent  to  prove,  by  the  testimony  of  the  said  agent,  the  expression^ 
used  by  the  pursuer  on  ashing  for  the  documents,  in  respect  that 
these  were  held  part  of  the  res  gesta  in  the  cause* 

The  defender  occupied  lodgings  in  the  house  of  the  father  of  the  Narratire. 
pnrsner  for  about  four  or  fire  years  prior  to  December  1831.  In 
the  coarse  of  Uiat  month  an  illicit  intercourse  commenced  between 
lum  and  the  pursuer,  as  the  latter  alleged,  in  consequence  of  a  pro- 
Abe  of  marriage ;  but  this  was  denied  by  the  pursuer,  and  no  proof 
vas  offered  on  the  point 

In  September  1832,  the  pursuer  was  delivered  of  a  child,  which 
£ed  some  months  afterwards. 

The  defender,  on  returning  from  the  country  in  December  1833, 
occupied  his  former  lodgings,  and  the  connection  was  resumed ;  the 
defender  having,  about  this  time,  granted  an  obligation  to  the  pur- 
toer  for  an  annuity  of  L.10. 

On  the  8th  of  March  1834,  the  pursuer  being  again  pregnant, 
the  defender  wrote  her  the  following  letter,  which  bore  his  signature, 
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19  Jan.  1837.  but  had  not  then  any  date:  ^  Dear  Elizabeth,  Under  existing 

circumstances  I  feel  anxious  to  provide  for  you  after  my  decease, 
as  far  as  in  my  power;  and  with  that  view  I  shall,  at  my  decease, 
leave  a  declaration,  acknowledging  you  as  my  lawful  wife,  wliick 
will  secure  to  you  the  annuity  payable  from  the  widows'  fand  of 
writers  to  the  signet.     It  is  of  the  utmost  importance  that  this 
intention  should  not  be  made  known,  as  utter  ruin,  in  that  event, 
must  fall  on  me ;  and  were  I  to  shew,  or  give  you  possession  of 
the  declaration,  I  would  then  be  compelled  to  announce  the  &ct 
to  the  collector  of  the  widows'  fund  within  three  mbnths,  under 
forfeiture  of  the  aunuity.     The  declaration,  therefore,  riall  only 
be  delivered  at  my.decease,  in  the  event  of  the  mo»t  strict  secrecy 
being  adhered  to  regarding  this  communication ;  and  I  hereby 
declare,  that,  in  the  event  of  the  contents  of  this  letter  being 
made  known  to  any  other  person  or  persons  except  your  father 
and  mother,  the  letter  shall  be  of  no  avail,  and  shall,  in  no  man« 
ner  of  way,  be  held  as  binding,  or  used  as  a  document  ag^nst 
me.    I  am,'  &c. 

On  the  evening  of  that  day  the  pursuer,  who  bad  previously  re- 
ceived the  above  letter,  wrote,  and  delivered  into  the  bands  of  the 
defender  a  doeument,  stated  by  the  pursuer  to  have  been  in  the  fol- 
lowing terms,  and  the  import  of  which  the  defender,  in  his  minute 
of  debate,  but  not  in  the  record,  admitted  to  be  correctly  given : 

<  L834,  March  8. — Dear  Edward,  I  do  hereby  declare  to  take 

*  you  for  my  lawful  husband,  in  terms  of  the  documeint  which  yoa 

<  have  made  out;  and  that  I  will  not  make  it  known  to  any  but 

<  my  father,  mother,  and  those  friends  whom  I  wish  to  be  on  terms 

*  of  intimacy  with.     But  should  the  fact  become  known,  and  I  have 

*  no  hand  in  it,  I  will  not  hold  responsible,  nor  forfeit  my  claim*    I 

*  will  do  all  to  conceal  it     Yours,'  &c. 
This  letter  the  defender,  after  perusal,  threw  into  the  fire  in  the 

presence  of  the  pursuer.  On  the  9th  March  the  defender  pre- 
fixed to  the  letter  which  he  had  written  the  day  before,  the  date 
25th  January  1834,  as  the  pursuer  alleged  to  make  it  draw  back  to 
the  date  of  the  child's  conception.  The  pursuer's  father  returned 
about  this  time  to  town;  and  it  was  alleged  by  the  pursuer,  that, 
after  being  informed  of  the  situation  in  wbicb  she  was  placed,  and 
having  seen  the  letter  of  the  25th  January,  he  had  a  conversation 
with  the  defender,  who,  whilst  he  acknowledged  his  marriage,  stated 
various  reasons  for  not  giving  it  publicity. 

On  the  25th  March  the  pursuer,  by  advice  of  her  parents,  con- 
sulted Mr  Shank  More.  It  appeared  that,  on  28th  March,  the 
pursuer's  sister  had  a  conversation  with  the  defender. 

On  the  next  day,  the  29th,  the  defender  presented  the  following 
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letter  to  the  porsaer:  <  29^  March  1834.    Dear  Elizabeth,  It  is  19  Jan.  1837. 
nest  assuredly  my  intention  to  provide  for  you  to  the  utmost  ex-     '^T!Y^' 
tent  my  means  will  permit,  daring  the  remainder  of  your  life,  Hoggan! 
vkQe  we  are  separate  from  each  other.    If  I  made  any  statement     — 7 
hst  night  to  your  sister  to  the  contrary,  it  was  not  my  intention.     "^■**^** 
Whatever  allowance  is  made  is  g'ratoitous  on  my  part ;  and  any 
ibae,  or  attempt  to  compel  me  to  increase  these  payments,  will 
be  attended  with  a  contrary  effect.     I  propose  giving  you  L.50 
this  year,  in  fall  of  all  expenses  of  maintenance,  payable  at  two 
terns,  and  the  remaining  years  to  be  regulated  by  circumstances. 
Tbe  doctor  and  nurse  expenses  to  be  paid.     Yours  truly,'  &c. 
In  tbe  fint  paragraph  of  this  letter,  as  originally  written,  after 
the  words,  <  remainder  of  your  life,'  stood  the  words,  *  while  un- 
'  onrried.'     The  pursuer  alleged  that  this  was  altered,  in  conse- 
qneiiee  of  her-sister  observiog,  that,  as  it  stood,  it  was  inconsistent 
with  the  fact  of  their  actual  marriage.    The  defender  admitted  that 
fte  alteration  was  made  to  please  tbe  pursuer,  and  that  he  gave  her 
the  letter  to  shew  t6  her  parents. 

OjD  the  Ist  April  the  pursuer  obtained  an  opinion  from  Mr  More, 
whieb,  she  stated,  declared  that  any  concealment  of  the  marriage 
rnrid  ha  improper.  On  the  1st  of  April  the  defender  wrote  the 
ibDowifig  letter,  which  he  delivered  to  the  pursuer :  <  I  hereby  de- 
<  dare  most  solemnly,  before  Almighty  God,  that  I  never  granted 
*  a  letter  to  any  one,  such  as  I  have  given  to  you,  and  cannot  now 
'  grant  any  letter,  with  such  an  obligation,  to  any  other  person,  as 
'  I  consider  myself  bound  by  my  letter.' 

The  defender  alleged  that  this  letter  was  written  to  satisfy  the 
pvifsner  about  her  aniluity. 

The  pursuer,  at  the  desire  of  her  parents,  having  applied  to  Mr 
Whyte,  W.  S.  that  gentlemen,  as  her  law*agent,  wrote  a  letter  on 
the  2d  April  to  the  defender,  insisting  on  the  instant  solemnization 
of  the  marriage.  A  reply  was  made  by  the  defender,  stating  his 
ivrprise  at  the  demand,  and  his  wish  to  see  the  correspondence  and 
the  opinions  of  ooudsel.  In  the  meantime,  a  summons  of  declara- 
tfl»r  of  marriage  at  tbe  pursuer^s  instance  was  drawn  up,  and  a  medi* 
tatioiie  fugas  warrant  was  applied  for  against  the  defender. 

The  pursuer  averred,  t)|at,  on  the  21st  April  1834,  in  conse- 
qaenee  of  a  conversation  with  the  defender,  she  made  out  a  man- 
date, aathorising  Mr  Whyte  to  deliver  all  her  papers  to  the  bearer ; 
and  tbe  pursuer  alleged,  that,  at  the  same  time,  the  defender  drew 
eat  a  letter,  which  was  to  be  delivered  to  her  afterwards,  in  the  fol- 
Wing  terms:  <  I  shall  no  longer  dii^pute  your  status  as  my  wife, 
*  which  I  hereby  acknowledge.'  On  the  morning  of  the  t22d  April 
the  pursuer  went  to  Mr  Whyte's  Chambers  in  Drummond  Place. 
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19  Jan.  1837.  The  defender  remained  in  the  street  whilst  the  pursuer  calledon 
Mr  Whyte,  and  obtained  from  him  the  papers  and  letters  relatire 
to  her  business.  The  pursuer  averred,  that  at  this  time  she  inform- 
ed Mr  Whyte  that  the  declarator  was  not  to  go  on,  in  consequence 
of  the  defender  having  agreed  to  give  her  a  new  acknowledgment 
of  his  marriage  in  writing,  and  to  have  it  declared  without  delay. 

Having  rejoined  the  defender,  they  went  together  to  South 
Queensferry ;  and  the  defender,  after  looking  over  the  letters  and 
papers  obtained  from  Mr  Whyte,  having  stated  that  there  must  be 
some  scrolls,  &c.  still  remaining  in  Mr  Whyte's  hands,  prepared  a 
draft  of  a  letter  to  Mr  Whyte,  which  the  pursuer  transcribed,  in 
the  following  terms :  ^  As  Mr  Hoggan  and  I  have  now  arranged 

<  the  matter,  I  withdraw  all  proceedings,  and  request  you  to  deliver 

<  the  whole  papers — originals,  copies,  and  drafts — still  in  your  pos- 

<  session,  connected  with  this  business,  to  the  bearer,  who  will  settle 

*  your  account.     I  am,'  &c.   . 
The  pursuer  alleged  that  the  matter  to  which  this  letter  referred 

was  the  publication  of  the  marriage  of  the  parties.  .  The  defender 
also  addressed  the  following  letter  to  the  pursuer's  mother:    *  To 

<  prevent  the  unnecessary  and  very  unpleasant  exposure  which  must 

<  have  taken  place  had  the  intended  action  gone  on,  Elizabeth  and  I 

<  have  arranged  and  agreed  to  put  a  stop  to  all  proceedings  ;  and  I 
'  hope,  from  the  arrangements  which  I  have  made,  there  will  be  no 
^  cause  to  regret.     We  shall  return  to  Edinburgh  to-morrow  or 

*  next  day.'  (Signed)         *  Edward  Hoggan/ 
The  pursuer  and  defender  then  went  together  to  Mitchell's  Ino, 

at  North  Queensferry,  where  they  slept,  and  next  day  went  to 
Burntisland.  On  the  evening  of  that  day  the  pursuer  burnt  the 
letter  of  25th  January,  that  of  29th  March,  and  that  of  1st  April 
1834,  together  with  various  other  papers.  After  travelling  aboat 
for  some  time,  and  living  together  in  lodgings  at  Glasgow,  Edin- 
burgh and  Dumfries,  during  April  and  May,  the  defender  at  last 
took  a  house,  No.  4.  Warriston  Crescent,  in  reference  to  which  he 
wrote  the  pursuer's  mother  the  following  note :  <  Stk  Afoy  1834«— * 

<  Mrs  Craigie  will  receive  herewith  the  keys  of  a  flat  in  No.  4. 

<  Warriston  Crescent.     It  will  be  obliging  if  Mrs  C.  will  give  thQ 

<  inclosed  L.2  to  the  servant,  to  purchase  coals  and  other  materials 

<  requisite  for  cleaning  the  house,  and  to  pay  for  sweeping  the  kit- 

<  chen  and  parlour  chimneys,  if  requisite.  Thursday  morning.* 
To  this  house  the  pursuer  removed ;  but  on  the  next  day,  in  con- 
sequence of  the  defender  refusing  to  acknowledge  her  as  his  wife, 
the  pursuer  left  the  house.  Shortly  thereafter  she  was  delivered  of 
a  child,  and  in  these  circumstances  the  present  action  of  declarator 
was  raised. 
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'  In  tbe  course  of  the  proceedtngs,  the  Lord  Ordinary  having  or-  19  Jan.  1837. 
dered  a  proof,  in  the  course  of  which  the  father  and  sister  of  the     ^'^^V^^ 
pusoer,  George  and  Ann  Craigie,  being  tendered  as  witnesses  on  ^^^J^^J 
ber  behalf,  were  objected  to  by  the  defender.     The  Lord  Ordinary      — ^ 
praooanced  an  interlocutor,  remitting  the  case  to  the  Commissaries  ^^''^^^ 
toproeeed  with  their  examination ;  and  in  hoc  statu  to  seal  up  their 
dcposidoDS,  that  they  might  lie  in  retentis,  subject  to  the  future  or- 
ders of  the  Court,  adding  the  following  note :  . 
<  Had  the  form  of  procedure  been  so  peremptory  as  16  oblige  tlie  Lord  Ordi- 

*  Lord  Ordinary  instantly  to  decide  the  point  in  dispute,  he  would  ^^  *  ^^*** 

<  hare  been  disposed  to  find,  that,  iti  the  special  circumstances  of 

*  this  case,  these  witnesses  were  not  inadmissible.     The  rule  against 
'  the  admission  of  near  relations  is  not'  absolute.     It  confessedly 

<  snffen  one  exception,  that  arising  from  penuria  testium  ;  and  in 
^  the  latest  case  which  occurred,  that  of  Stewart  t;.  Menzies,  and  in 

*  which  the  objection  was  sustained,  it  seems  to  have  been  admitted 

*  by  the  Court,  that  even  there  circumstances  might  emerge,  in  the 

*  coarse  of  the  proof,  which  would  ultimately  warrant  a  recourse  to 

*  tbe  testimony  of  the  rejected  witnesses.  Now  here,  and  even 
^  with  the  information  at  present  afforded  by  the  admissions  of  the 

*  defender,  there  are  very  strong  grounds  for  holding  that  there  is  a 
'  penuria,  and  that,  too,  imputable  to  the  defender  himself.  It  is 
'admitted  by  bim,  that  between  8th  March  and  1st  April  1834  in- 
'  dosive,  certain  letters,  of  which  the  contents  are  also  admitted, 

*  were  addressed  by  the  defender  to  the  pursuer.     The  true  import 

*  aod  object  of  those  lettets  form  one  of  the  principal  subjects  of 

*  averment  and  denial  on  the  record.  The  first  of  these  letters  ex- 
'  pressly  cautions  the  pursuer  to  keep  the  contents  strictly  secret, 

*  except  from  her  fieith^r  and  mother.  It  is  not  denied  that  the 
'  parties  were  living  in  the  same  family,  and  that  negotiations  or 

*  conversations  Were  taking  place  in  regard  to  the  subject  of  the 

*  letters ;  and  indeed,  in  the  defender's  letter  of  the  9th  March,  of 
'  which  tbe  copy  is  admitted,  lie  refers  to  a ^  statement  made,  last 
^  to  your  sister.'  In  addition,  it  must  be  considered  that  he 
'admits  that  one  very  important  letter,  that  of  8th  March  1834, 
'  from  the  pursuer  to  him,  was  by  him  thrown  into  the  fire ;  though, 

*  be  adds,  this  was  down  in  her  presence.     Whatever  may  be  the 

*  tnk\h  of  that  statement,  the  fiict  is,  the  letter  was  destroyed  by 

*  bim ;  and  he  does  not  admit  the  accuracy  of  the  copy  kept,  and 

*  produced  by  the  pursuer.     And  again,  he  admits,  that  at  a  later 

*  period  he  got  possession  of  and  destroyed  a  number  of  papers,  of 

*  which  neither  the  description  nor  the  contents  can  now  easily  be 
f  identified.  In  these  circumstances  there,  does  seem  to  be  a  strong 
^case  on  the.  part  of  the  pursuer  for  dispensing  with  the  general 
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Id  Jan,  1837.  *  rule,  and  for  allowing  the  examination  of  the  proposed  witneises 
f  on  these  points,  (siich-  as  the  negotiations  and  communicatioaa 
^connected  with  the  above-mentioned  correspondence/  &c.)  -on 

<  which  they  alone  can  possess  any  information. 
<  The  Lord  Ordinary,  however,  is  perfectly  sensible,  as  the 

*  Court  seem  to  have  been  in  the  case  Stewart  v*  Menzies,  that  in 
^  the  course  of  the  proof  circumstances  may  arise  capable  of  affectr 

<  ing  very  materially  the  question  of  the  admissibility  of  these  wit- 

<  nessed ;  and  as  the  forms  of  Court  afford  the  means  of  obtaining 

<  all  the  additional  light  on  the  subject,  without  any  risk  of  the  loss 

<  of  evidence  to  the  pursuer,  he  has  thought  it  his  duty,  in  a  ques^ 

<  tion  of  such  delicacy  and  difficulty,  to  avail  himself  of  these  forms 

<  on  the  present  occasion.' 
In  the  course  of  the  proof,  Mr  Robert  Whyte  being  called  as  a 

witness  for  the  pursuer,  an  objection  was  taken  to  his  statement  of 
what  the  pursuer  said  to  him  on  the  occasion  of  bis  delivering  up 
her  documents,  being  admitted  as  evidence. 

The  case  having  again  come  before  the  Lord  Ordinary,  mioates 
of  debate  were  ordered  by  him  on  the  competency  of  admitting  tbe 
evidence  of  the  father  and  sister  of  the  pursuer,  and  of  the  parti* 
cular  interrogatories  to  Mr  Whyte. 


Pursuer*s 
Fleas. 


The  pursuer  pleaded — Admitting  that,  according  to  the  general 
doctrine  of  the  law  of  Scotland,  witnesses  of  so  near  a  relation* 
ship  are  inadmissible,  the  present  case  falls  under  one  of  its  best 
established  exceptions,  being  a  case,  the  facts  of  which  are  of  an 
occult  nature,  in  re  domesti'ca,  and  attended  with  an  uoavoidablo 
penuria  testium.  It  was  at  first  laid  down  that  near  relations  were^ 
in  the  abstract,  competent  witnesses  to  prove  an  irregular  marriage^ 
See  the  cases,  Barber  v.  Stewart,  July  1732,  Mor.  16,742,  and 
Young  V.  Arret,  8th  Dec.  17dd»  Mor.  J6,743.  But  in  the  late 
cases  of  Dalzid  v*  Richmond,  10th  June  1790,  Bell  v.  King,  2l8t 
Jan.  1797,  and  Stewart  v.  Menzies,  5th  Feb.  1835)  theidmissibility 
or  non-admissibility  of  relations  was  made  to  turn  upon  the  speciee 
facti  of  each  given  case.  Although,  no  doubt^  the  Court  have  fonnd» 
with  reference  to  the  entire  probation  of  a  contract,  that,  in  Mn« 
tracting,  parties  should  have  neutral  witnesses,  yet  it  is  laid  down 
by  all  the  institutional  writers,  and  settled  by  various  decbioiis> 
that  in  relation  to  the  proof  of  facts  and  circumstances  in  transno 
tions  where  none  but  relations  could  witness,  the  ordinary  rule  is  to 
be  relaxed,  and  more  especially  where  a  penuria  is  created  by  the 
party  against  whom  the  evidence  is  to  be  adduced.  See  Aatr,  iv^ 
43.  8;  Banktouj  iv.  30.  15;  Erskine^  iv.  2.  26;  and  the  casea^ 
Stirling  v.  Hamilton,  11th  July  1704,  MorVn  16,708;  Cununiog  vw 
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CuiDiBtiig,  5th  March  1748,  Mar.  16,766;  Boyd  v.  Gibb,  20th  19  Un,  18^. 
June  1770;  Nieolson  v.  Micolson,  6th  Dec.  1670,  Haile$'  Deci-     ^*<^s/^^ 
mm,  371  and  418;  Bell,  2l8t  Jan.  1797;  Martin  v.  Mackiaaan,  ^^'l^ 
8lb  Feb.  1816 ;  Bell  v.  Bell,  14th  April  1819,  2.  Murray,  130 ;     ^—' 
Sfoee  V.  Howden,  12th  July  1819, 2.  Murray,  167;  Stewart  v.  p"J^^''*' 
Meoiies,  5th  Feb.  1835.     In  the  latter  case,  the  Court  b^ng  of 
§fimn  that  the  circumstances  did  not  a  priori  import  a  penuria, 
detenained  against  the  admissibility  generally ;  but  on  there  appear* 
iog*,  in  the  coarse  of  the  proof,  to  be  a  penuria  in  reference  to  a  par- 
ticdar  point,  the  objection  of  rehitionship  was  disregarded,  and 
tke  eTidence^admitted. 

Sach  being  the  state  of  the  law,  there  ctonot  be  a  stronger  casa 
dian  the  present  of  decided  pennria.     The  transactions  which  oo* 
corred  in  the  coarse  of  the  correspoedence  between  the  defender 
and  the  parsaer  were  neeessarily  known  only  to  the  relations  of  the 
Istter,  because  all  ethers  were  specially  excluded  from  any  know-* 
ledge  ef  tlie  aifair  by  the  defender  himself.     These  relations  ard 
brought  forwM'd  to  prove  a  course  of  conduct,  and  a -series  of  inter- 
views, having  reference'  to  the  meaning  and  import  of  documents, 
by  the  terms  of  which  the  defender  created  a  penuria,  which  was 
still  more  increased  by  his  subsequent  destrucdon  of  them.     The 
defender  himself,  by  his  letter,  29th  March,  refers  to  an  interview 
he  had  had  with  the  pursuer's  sister,  one  of  the  proposed  witnesses^ 
bat  denied  on  record  that  the  statement  given  by  the  pursuer  of  the 
inport  of  the  conversation  they  had  was  correct.     Now  if,  in  the 
cMe  of  Stewart  v.  Menzies,  a  brother  was  allowed  to  be  examined 
as  a  witness  for  his  sister,  because,  in  a  letter,  he  was  said  to  have 
been  present  at  an  alleged  meeting  between  the  sister  and  a  third 
party,  a  reference  in  the  defender's  own  letter  to  a  meeting  with 
her  most  surely  be  sufficient  to  admit  the  evidence  of  the  sister. 
It  being  objected  that  parole  evidence  is  not  competent  to  affect 
the  construction  of  a  written  document  has  no  application  here,  at 
the  parsaer  does  not  seek  to  give  a  different  meaning  to  the  letters 
from  What  their  words. will  bear.     The  evidence  objected  to  relates^ 
besides^  to  the  conduct  and  declarations  of  the  defender  subsequent 
to  these  letters ;  and  the  circumstance,,  that  the  parties  are  at  issue 
ID  regard  to  tho  construqtion  of  these  letters,  requires  that  the  evi** 
deace  should  be  admitted,  in  order  to  discover  the  meaning  assigned 
to  their  contents  by  the  defender,  and  in  which  they  were  under* 
stood  by  the  pursuer, — on  all  which  the  evidence  both  of  the 
father  and  eister  are  of  vital  importance.      Besides  the  penuria 
arising  from  the  terms  of  the  letters,  there  is  a  farther  penuria^ 
created  by  the  destruction,  by  the  defender  himself,  of  these  let^ 
teis,  the  terms  of  some  of  which  he  now  denies.    For  instance) 
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19  Jan.  1837.  whilst  the  defender  does  not  deny  that  the  pbrsaer  wrote,  subscrib- 
ed, and  delivered  to  him  the  letter  of  the  8th  March,  and  that  be 
burned  it,  he  pretends  he  does  not  precisely  recollect  its  terms. 
Nov,  here  the  evidence  of  the  sister  is  indispensable,  she  being  tlie 
only  third  party  who  saw  that  letter.     Again,  the  defender  admits 
that  he  wrote  a  few  lines  on  the  day  of  their  leaving  Edinburgh. 
He  denies  that  it  was  in  the  terms  which  the  pursuer  alleges,  and 
states  it  was  merely  making  her  a  provision  as  a  single  woman. 
.To  arrive  at  the  terms  of  this  letter,  therefore,  which  was  evidently 
the  result  of  the  communings  with  the  pursuer's  fether  and  sister, 
their  evidence  is  indispensable,  they  alone   being  able  to  throw 
light  upon  a  subject  which  has  been  purposely  obscured  by  the 
act  of  the  defender  himself.     TLat  such  was  his  intention  in  d^ 
stroying  them  is  the  necessary  deduction  from  the  act;   for,    as 
well  laid  down  by  Lord  Ellenborough  in  the  King  v.  Dickson, 
8.  M.  5.  15,  *  it  is  a  universal  principle,   that  when  a  man  is 
<  charged  with  doing  an  act,  of  which  the  probable  consequence 
f  may  be  highly  injurious,  the  intention  is  an  inference  of  law 
^  resulting  from  the  doing  of  the  act ' 

In  regard  to  the  second  point,  as  it  is  impossible  to  have  evidence 
of  what  took  plaee  between  the  pursuer  and  defender  before  she 
went  into  Mr  Whyte's,  or  as  to  what  were  the  terms  of  the  mes- 
sage with  which  she  was  charged,  it  is  surely  a  circumstance  not  to 
be  entirely  excluded,  that  the  pursuer,  immediately  on  going*  in^ 
assigns  a  reason  and  a  purpose  for  requesting  the  documents  from 
;  Mr  Why  te.  It  is  part  of  the  res  gesta,  and,  valeat  quantum,  should 
form  a  part  of  the  recorded  proof. 


Defender's 
Fleas. 


The  defender  pleaded — Although  at  one  time  undoubtedly  there 
was  a  certain  degree  of  vacillation  in  receiving,  in  cases  of  penuria 
testium,  or  rejecting,  in  accordance  with  the  general  rule  of  exclu- 
sion, the  testimony  of  such  near  relations  as  the  father  and  sister  in 
questions  of  marriage,  the  latter  and  more  deliberate  decisions  of 
the  Court  appear  to  have  settled  the  inadmissibility  of  such  wit- 
nesses, as  a  principle  in  the  law  of  evidence  universally  applicable, 
having  found  that  the  natural  tendency  to  partiality  rendered  their 
testimony  incredible.  The  only  exception  exists  in  questions  of  age 
and  propinquity ;  and  this  is  founded  upon  the  supposed  penury  of 
other  witnesses,  and  from  the  fact  that  relations  have  the  best  and 
often  the  only  means  of  knowledge  in  such  questions.  This  gene- 
ral rule,  which  is  stated  by  Mr  lait,  p.  375,  to  apply  without  any 
(limitation  in  all  cases  of  ordinary  contract,  has  been  by  the  later 
decisions  applied  in  particular  to  cases  of  irregular  marriages.  See 
the  cases  Dalziel  v.  Richmond,   10th  July  1790,  Mor.  16,780; 


No.  85.  COURT  OF  SESSION.  317 

Junes BeO  V.  bobel  King,  SIst  Jan.  1797,  Mot,  16,786  ;  Dodson's  19  Jan.  1887. 
Report  of  the  Dalrymple  Caases,  pp.  179,  198  and  214:  Stewart    ^""^V"^^ 
V.  Meozies,  5tb  Feb.  1835.     In  the  latter  case  the  proof  allowed  ^g^^' 

vasitrietly  limited  to  the  subject-matter  of  a  special  defence,  found-       ^ 

cd  OD  an  alleged  occult  conspiracy  and  fraud,  which  the  defender  pi*^"  ^ ' 
bd  Dodertaken  to  establish,  and  in  regard  to  which  the  defender's 
•vii  erideoce  referred  particularly  to  the  pursuer's  brother  as  hav<- 
iBg;  means  of  knowledge. 

*  In  the  present  case  there  is  here  no  such  penuria  testium  as  was 
ever  considered  sufficient  to  avoid  the  application  of  the  general 
rale  of  inadnussibility.  The  destruction  of  documents  on  which 
the  pursuer  bas  founded,  in  support  of  her-  demand  that  these  wit- 
nesses should  be  admitted,  is  irrelevant  to  the  question ;  because, 
while  these  documents  were  plainly  destroyed  by  the  pursuer's  con- 
sent^ there  is  no  dispute  between  the  parties  respecting  the  tenor 
of  any  one  of  them,  unless  it  be  the  alleged  letter  of  8th  March 
1834,  of  which  the  defender  does  not  precisely  recollect  the  tenor, 
hot  which  he  has  no  interest  to  dispute,  in  respect  that  it  was  the 
ex  parte  document  of  the  pursuer,  in  which  it  is  not  pretended  that 
there  is  any  evidence  of  his  having  for  a  moment  acquiesced.  On 
looking  at  the  record,  it  will  appear  that  the  witnesses  in  question 
are  offered  for  the  exclusive  purpose  of  proving  conversations  al- 
leged to  have  taken  place  subequently  to  the  letters  of  25th  Ja- 
nuary, and  previously  to  the  letters  29th  March  and  1st  April  1834, 
m  aid  of  the  pursuer's  construction  of  those  documents,  as  import- 
ing a  declaration  or  a  promise  of  marriage.  Now,  the  defender 
is  not  aware^  that  in  any  case  it  is  competent  to  affect  a  construction 
ofawritteii  obligation  by  parole  proof  of  the  preceding  negocia- 
tioBs  from  which  such  obligations  arose,  or  subsequent  conversations 
r^arding  its  import ;  and  this  is  most  unquestionably  incompetent 
for  the  purpose  of  controlling  or  altering  the  import  of  any  writing, 
which,  upon  the  face  of  it,  admits  of  a  consistent  construction,  as 
k  the  case  with  the  writing  in  the  present  action. 

In  regard  to  the  second  point,  the  proposition,  that  Whyte's 
hearsay  evidence  of  the  pursuer's  representations  can  avail  her  in 
this  quettioD  with  the  defender,  does  not  require  a  serious  refuta- 
tion. 

f 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

'  The  Lord  Ordinary  having  considered  the  minutes  of  debate,  Lord  OrdU 

*  In  respect  of  the  special  circumstances  of  this  case,  as  established  "000^/°**'" 

*  by  the  documents  in  process,  and  the  proof  already  taken,  repels 

*  the  objections  offered  by  the  defender  to  the  admissibility  of  the 

*  pursnex^s  father  and  sister,  as  witnesses ;  and  also  repels  the  ob- 
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19  Jan.  1637.  ejection  to  the  question  put  to  the  witness  Robert  Whytei  and  ap- 
^"^y^    *  points  the  sealed  packets  referred  to  in  the  minutes  to  be  opened, 

HoR^n.         *  and  to  form  part  of  the  process/ 

Note, — <  The  Lord  Ordinary,  upon  again  considering  the  objeo- 

^^'  <  tion  to  the  examination  of  the  pursuer's  father  and  sister,  is  rather 

*  confirmed  than  otherwise  in  the  opinion  expressed  in  his  former 
^  note.  The  general  rule  unquestionably  is,  that  witnesses  so  eircum- 

*  stanced  must  be  rejected ;  and  the  Lord  Ordinary  fully  ooneurs 
^  in  the  opinion,  that  actions  like  the  present  do  not  necessanly  de- 

*  mand  any  relaxation  of  that  rule.     When  a  pursuer  founds  upon 
^  an  alleged  private  and  irregular  marriage,  it  would  be  most  dan- 

*  gerous  to  permit  her  to  urge,  as  a  matter  of  right,  the  seerecy  of 
'  the  transaction,  as  in  itself  a  sufficient  ground  for  obtaining  the 

*  testimony  of  her  near  relations,  the  very  persons  who  have  the 
^  strongest  motives  for  colouring  or  perverting  the  truth ;  and  who^ 

<  on  the  supposition  of  her  averments  being  unfounded,  are  pre- 

*  sumably  the  very  persons  with  whose  assistance  the  measures  of 

<  the  pursuer  have  been  contrived.     But  the  rule  is  not  without 

*  exception.     Even  in  the  latest  case,  mainly  fowided  oa  by  tbe 

<  defender,  that  of  Stewart  v.  Menzies,  the  Court,  in  expressing 

*  their  opinions,  took  for  granted  that  circumstances  might  emerge, 

*  in  the  course  of  the  proof,  warranting  the  examination  of  the  wit- 

<  nesses  objected  to  on  the  ground  of  relationship ;  and  accordingly, 

<  on  the  strength  of  such  circumstances,  a  brother  of  the  pursuer 

<  was  afterwards  examined. 

<  Now,  it  does  appear  to  the  Lord  Ordinary  that  the  present 

*  case  falls  within  the  exception. 

'  It  is  established  by  the  documents  in  process,  at  least  by  copiea 
^  of  which  the  accuracy  is  admitted,  that  the  defender  did  address  se- 

<  veral  letters  to  the  pursuer,  which,  to  say  the  least  of  them,  are  of  a 

<  very  equivocal  character.     Independently  of  the  sense  attaehfid  to 

<  them  by  the  defender,  by  profession  a  man  of  business,  the  construo" 
^  tion  put  upon  them  by  the  pursuer,  the  compamtively  inexperienced 

<  individual  to  whom  they  were  addressed,  especially  if  thi^t  coii->> 
-*  struction  was  known  to  the  defender,  is  a  point  which  may  be  of 

<  very  great  importance.    In  this  view,  it  is  essential  to  ascertain 

<  the  whole  circumstances  relative  to  the  acceptance  by  the  defender 

<  of  the  pursuer's  letter  of  the  8th  of  March,  the  terms  of  which  are, 

<  for  the  first  time,  admitted  in  the  minute.     The  defender,  in  his 

<  deposition  as  a  haver,  admits  that  he  received  that  letter  and  burnt 

*  it ;   but  the  addition  to  that  testimony  that  it  was  so  burned  in 

<  the  presence  of,  and  with  the  consent  of  the  pursuer,  is  clearly 

<  not  conclusive  evidence.     The  only  information  attainable  upon 

<  all  those  matters,  is  to  be  sought  for  in  the  eiuunination  of  the 
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<  punaer's  oear  rektfionp,  to  whom,  by  the  mort  poBitive  injunetions  19  Jan.  1837. 

*  9t  the  defender  himself  the  pursuer's  confidence  was  to  be  cod-    ^^^V^^ 

*  fineiL    In  these  circamstances,  it  does  appear  to  the  Lord  Ordi-  ^^^l^.' 
'  Qsry  that  their  testimony  cannot  be  rejected^  without  the  great-     

*  estiojory  to  tlie  pursuer ;  while,  on  the  other  hand,  the  defender        ^^ 
'  bsy  by  his  own  acts,  placed  himself  in  a  situation,  most  justly 

*  bumg  all  attempts  on  his  part  to  shut  oat  the  only  light  which 
^cso  be  obtained  on  the  subject.  In  eanvassing  the  weight  due 
'  to  the  lestimony  of  those  witnesses,  regard  will  of  course  be  had 

*  to  the  peculiarity  of  their  situation,  but  in  the  meantime  the  Lord 

*  (Minary  cannot  refuse  their  testimony* 

'  The  second  point  relates  to  the  question  put  to  Mr  Whyte,  as 

*  to  the  puisoer's  reasons  for  addng  from  him  the  letters  and  docn- 
'  meats ;  or,  as  the  question  is  put  in  another  form,  his  reasons  for 

<  re-delivering  them.  In  general,  a  statement  made  by  a  party 
'  vouid  be  inadmissible ;  but  this  is  not  exactly  a  fair  mode  of  star 
^  dog  the  point.     It  is  admitted,  that  those  papers  and  documents 

<  were  got  up  from  Mr  Whyte  by  the  pursuer,  for  the  purpose  of 

<  being  delivered  to  the  defender,  who  was  waiting  in  the  neigh* 

*  boorhood  of  Mr  Whyte's  office.     It  is  admitted  by  the  defender, 

*  tbat  the  delivery  of  those  documents  to  him  was  not  gratuitous 

*  m  unconditional.     He  avers,  that  the  condition  was,  the  convey*- 

*  aaee  to  her  of  a  provi»on  for  life ;  while  the  pursuer  avers  it  to 

*  have  been  the  granting  of  a  letter  explicitly  declaring  her  to  be 
'  bis  wife,  and  thus  superseding  the  necessity  of  the  first  action  of 
'declarator,  and  of  the  various  documents  on  which  it  was  founded. 

'Both  parties  aver  that  a  letter  was  written,  binding  the  de- 
'  fender  to  the  condition,  such  as  it  was.     That  letter  is  not  forth- 

*  eoodng.     The  defender  has  not  examined  the  pursuer  as  a  haver, 

*  and,  on  the  other  hand,  she  states  that  it  was  burnt  along  with 

*  the  other  documents,  which  the  defender  admits  he  put  into  the 
'  iire  at  Burntisland ;  and  in  the  absence  of  any  proof  of  its  exis- 
'tence,  there  does  seem  to  be  some  probability  in  this  statement. 
'The  parties  then  being  at  issue  in  regard  to  the  condition  on 
'  which  these  papers  and  documents  were  to  be  delivered  up,  it  ra- 
'  iher  appears  to  the  Lord  Ordinary  that  the  expressions  used  by 
'  tbe  pursuer  to  her  agent,  on  asking  for  the  papers,  while  the  de- 

*  fender  was  waiting  in  the  street  to  receive  them,  fall  to  be  consi- 
'  dered  as  part  of  the  res  gesta,-^as  a  circumstance  taking  place  in 

*  the  course  of  the  transaction,  which  may  be  competently  received.' 

Ijord  GiUies. — I  have  nothing  to  say  in  this  case,  as  I  concur  Opinion  of 
entirely  in  the  interlocutor  and  note  of  the  Lord  Ordinary.  ^^"^^ 

Lord  PretidenL — I  am  entirely  of  the  same  opinion.     The  ge- 
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19  Jan.  I83t.  neral  rale  is  dertainly  against  the  admission  of  evidence  of  near  re- 
lations ;  but  this  party  has  let  them  in  by  his  own  conduct. 

Lord  Mackenzie, — I  concur.  The  general  rule  is  against  the 
admissibility  of  such  near  relations,  as  the  law  is  inclined  to  look 
with  jealousy  upon  such  evidence ;  and  I  think  it  might  be  dange- 
rous, in  many  cases,  for  families  to  have  it  in  their  power  to  futen 
a  marriage  upon  a  party  in  favour  of  one  of  themselves.  But  this 
ease  is  one  most  peculiar  in  its  circumstances.  It  is  admitted  that 
there  was  a  secret  treaty  going  on  between  the  parties,  which  the 
defender  stipulated  should  only  be  revealed  to  the  family  of  the 
pursuer;  and  this  treaty  related  to  the  marriage  of  the  pursuer  to 
the  defender.  The  account  given  by  the  defender  of  this  transac- 
tion is  curious.  He  says,  that  the  pursuer  was  to  be  his  widow 
after  his  decease.  I  must  therefore  infer  that  she  was  to  be  his  wife 
during  his  life ;  because,  although  instances  have  occurred  of  dead 
men's  bones  being  raised  from  the  grave  and  brought  to  trial,  I 
never  yet  heard  of  any  instance  of  the  marriage  of  a  dead  body. 
JBut,  says  he,  the  marriage  is  to  be  suspensive,  and  is  not  to  have 
effect  till  I  am  on  the  point  of  death.  Thus,  he  is  to  live  unfettered 
to  the  last  momient  of  his  life,  and  then  slip  out  of  it,  leaving  a  wi- 
dow. All  this  has  a  very  strange  appearance.  Whether  what  was 
done  was  sufficient  to  make  a  marriage  I  will  not  say,  but  it  does 
appear  to  me  very  like  a  marriage.  This  treaty  was  carried  on  by 
letters,  all  of  which  the  pursuer  admits  that  he  burnt.  His  moti^ 
for  doing  this  we  know  not;  but,  in  all  probability,  it  was  to  sap- 
press  evidence.  In  these  circumstances,  I  cannot  think  that  we 
are  to  exclude  the  evidence  of  the  father  and  sister,  who  were  en- 
gaged in  the  transaction,  and  in  writing  the  letters.  I  am  there- 
fore inclined,  on  this  and  the  other  point,  to  adhere  to  the  interlo- 
cutor of  the  Lord  Ordinary. 
•     Lord  Balgray  absent. 

The  Court  accordingly  adhered^  giving  the  expenses  of  this  ap- 
pearance. 


Judgment 


Act  Rohertaon,  J.  Anderson.  Alt  Rutherfurd,  Pyper. 

W.  S.  and  Davidsons  j-  SymSf  W«  S.  Agents.        D,  Clerk. 


Andrew  Dmk^, 

C.  R. 
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FIRST  DIVISION. 
Na  LXV I.  1 9/A  January  1 837. 

JAMES  FORBES 

against 

LORD  DUFFUS  and  Others. 

Reference,  (Judicial.) — Advocate. — Founds  that  counsel  have 
Uu  power  to  make  judicial  reference  of  actions. 

The  eoonsd  for  the  parsuer  in  this  case  having,  with  the  consent 
of  the  coansel  for  the  defenders,  made  a  judicial  reference  of  the 
adioDy  to  which  the  Lord  Ordinary  had  interponed  his  authority, 
amotion  was  made  to  have  the  processes  transmitted  to  the  referee. 

This  was  objected  to  on  the  part  of  the  pursuer,  on  the  ground^ 
that  as  he  did  not  consent  to  the  reference,  and  had  not  given  his 
ooonsel  any  authority  to  refer  the  case,  the  reference  was  not  bind* 
log  opon  him,  and  he  therefore  objected  to  its  proceeding. 

The  Lord  Ordinary  pronounced  an  interlocutor,  appointing  the 
processes  to  be  transmitted  to  the  referee. 

Against  this  interlocutor  the  pursuer  reclaimed*     But  the  Caurt^  Judgment, 
bemg  of  opinion  that  counsel  had  power  to  refer  actions,  adhered.  • 

Art.  AhtaU  Alt.  Maiiiand,  David  Manson,  S.  S.  C.  and  G,  L,  Smdair, 

W.  &  AECDti.         iS.  Clerk. 

R. 


FIRST  DIVISION. 
No.  LXVII.  19^A  January  1837. 

Sib  NORMAN  MACDONALD  LOCKHART 

against 

Misses  MARY,  JANE  and  AMELIA  OLIVIA 
LOCKHART  MACDONALD. 

Tailzie. — Clause. — Heir. — The  destination  of  an  estate  under  a 
strict  entail,  being  to  a  party ,  *  and  the  heirs-male  of  her  body '  by 
a  particular  marriage,  <  and  the  heirs  whatsomever  of  the  body  of 


,122 


DECISIONS  OF  THE 


No.  67. 


19  Jan.  1837. 


Lockbart  v, 
Macdonalds. 


Narrative. 


*  the  saids  heirs'tnale  ;*  and  an  heir-male  of  the  body  of  the  said 
party  having  diedy  in  possession  of  the  estate^  leaving  two  daughters^ 
but  no  son  ;— founds  that  his  daughters  took  the  estate^  as  his  <  hehrt 
..  *  whatsomever-  of  the  tody^*  in  .preference  to  his  brother^  the  next 
heir-male  of  the  body  of  the  said  party  by  the  said  marriage* 

JoHK  Macdonald,  the  proprietor  of  the  estate  of  Largie,  had  an 
only  daughter,  Elizab^,  who  was  married  to  Mr  Charles  Lock- 
hart,  second  son  of  George  Lockhart  of  Carnwath.  On  the  occasion 
of  the  marriage  of  this  daughter,  (which  took  place  during  the  life 
of  her  mother,  Mrs  Elizabeth  Macleod,)  Mr  Macdonald  of  Largie 
became  bound  in  ther  contract  of  marriage,  to  which  John  Macdo- 
nald was  himself  also  a  party,  in  the  following  terms:  *  For  the 

<  which  catises,  and  on  the  other  part,  the  said  John  Macdonald 

*  binds  and  obliges  himself  to  make,  grant  and  sabscribe  a  dispoei- 

<  tion,  containing  procoratoty  of  resignation,  precept  of  sdsine  and 

*  other  usual  clauses,  of  his  hinds  and  estate  of  Largie,  lying  in  (be 
^  lordibip  of  Caittyre  and  shire  of  Argyle,  in  favour  of  himself  and 

*  the  heirB^tnale  to  be  procreate  of  bis  body  of  bis  preaeiit  marriage, 

<  and  the  heirs  whatsomever  of  the  body  of  the  said  heirs-male; 

<  whom  failing,  to  the  heirs-male  to  be  procreated  of  his  body  in 

<  any  subsequent  marriage,  and  the  heirs  whatsomever  of  the  body 

<  of  the  said  heirs-male ;  whom  failing,  to  the  said  Mrs  Elizabetk 

*  Macdonald  and  the  heirs-male  of  her  body  of  this  present  raar- 

<  riage,  and  the  heirs  whatsomever  of  the  body  of  the  said  beirs- 

<  male ;  whom  failing,  to  the  heirs-male  of  the  body  of  the  said 

*  Elizabeth  Macdonald  in  any  subsequent  marriage,  and  the  heirs 

<  whatsomever  of  the  body  of  the  said  heirs-male ;  whom  failing, 

<  to  the  heirs-female  of  the  said  Mrs  Elizabeth  Macdonald  of  this 

<  present  marriage ;  whom  failing,  to  such  other  heirs  as  he,  the 

<  said  John  Macdonald,  shall  think  proper  to  nominate  and  appoint 

<  in  the  said  disposition,  or  in  any  other  writing  to  be  made  and 

*  subscribed  by  him  at  any  time  in  his  lifetime,  under  the  following 

<  provisions,  that  the  eldest  heir-female  or  heir  whatsomever  shall 

*  always  succeed  to  the  estate  of  Largie,  without  division,  through- 
(  out  the  whole  course  of  succession.' 

Accordingly,  in  implement  of  this  contract  of  marriage,  John 
Macdonald  executed  a  deed  of  entail,  which  bears  date  5th  April 
1763,  The  procuratory  of  resignation  contains  power  for  resign- 
ing the  lands  *  in  favours,  and  for  new  infeftment  of  the  same,  to 

<  be  made,  given  and  granted  to  and  in  favours  of  myself  and  the 

*  heirs- male  to  be  procreate  of  my  body  of  my  present  marriage 

<  with  Mrs  Elizabeth  Macleod,  lawful  daughter  of  Mr  John  Mac- 

<  ieod  of  Muiravonaide,  advocate,  and  the  heirs  whatsomever  of  the 
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*  bodies  of  tbe  odd  heirs-male;  whom  fiiiling,  to  the  heirs-male  to  19  Jan.  1837. 

*  be  procreated  of  my  body  in  any  subsequent  marriage,  and  the    "^"^V^^ 

*  beixs  whatsomever  of  the  bodies  of  the  said  heirs-male ;  whom  jviMdonaiai. 
^iaifiag,  to  Mrs  Elizabeth  Macdonald,  my  only  daughter,  and  the     — 7 
^beKMDale  of  her  body  of  her  present  marriage  with  Mr  Charles    ^^*  '^^* 

<  Lotkkutj  second  son  to  George  Lockhart  of  Carnwath,  Esq.  and 

<  tk  beifs  whatsomever  of  the  body  of  the  saids  heirs-male ;  whom 

<  Uliog,  to  the  heirs-male  of  the  said  Mrs  Elizabeth  Macdonald 
'10  aay  sobsequent  marriage,  and  the  heirs  whatsomever  of  the 

<  bodies  of  the  said  heirs-male ;  whom  failing,  to  the  heirs-female  of 

*  tbe  said  Mrs  Elizabeth  Macdonald  of  her  present  marriage ; 
*vbom  &iling,  to  Mich  other  heirs  as  I  have  nominate,  or  shall 
'tbiak  proper  to  nominate  and  appoint,  by  any  writing  already 

<  made  and  subscribed,  or  to  be  hereafter  made  and  subscribed  by 
'  me  at  any  time  in  my  lifetime ;  and  which  nomination  is  to  be 
'  beld  as  a  part  of  this  deed,  and  is  to  be  insert  and  engrossed  in 

*  say  charter  or  infeftment  to  follow  hereupon ;  and  foiling  of  such 

*  oeminatioo,  to  my  nearest  and  lawful  heirs-male  whatsomever ; 
'  which  failing,  to  my  heirs  and  aasigiiecs  whatsomever/ 

lo  virtue  of  the  power  reserved  to  nominate  adcUtional  substi- 
tites  by  a  separate  deed,  Mr  Macdonald  executed  a  deed  of  nomi- 
■stioo,  whereby  be  called  seventeen  additional  branches.  The  des- 
tiattion  in  all  of  them  is  limited  to  heirs-male,  and  terminates  with 
bis  own  lawful  heirs-male  whatsomever. 

Mrs  Elizabeth  Macdonald  took  the  estate  upon  the  death  of  her 
falber.  She  had  several  sons  by  her  marriage  with  Charles  Lock- 
btrt;  and  was  sncceeded  by  James,  the  eldest  of  them,  as  heir-male 
of  bcr  body  of  that  marrii^e. 

On  the  death  of  James  without  issue,  his  brother,  Alexander, 
took  the  estate,  as  next  heir-male  of  the  body  of  Elizabeth  Mac- 
doaald  by  her  said  marriage. 

This  Alexander,  who  was  the  late  Sir  Alexander  Macdonald 
Lod^hart,  died,  leaving  several  sons.  Sir  Charles  Macdonald 
Ls^hart,  who  was  the  eldest  of  them^  took  the  estate  of  Largie, 
18  the  character  of  heir-male  of  the  body  of  Mrs  Elizabeth  Mac- 
imeM  of  her  said  marriage,  and  died,  leaving  two  daughters,  but 
aosan* 

On  his  deaths  bis  next  brother,  Sir  Norman  Macdonald  Lockhart, 
broi^ht  one  of  tbe  present  actions  of  declarator,  in  which  he  claimed 
the  estate  as  next  heir-male  of  the  body  of  Mrs  Elizabeth  Macdo- 
aakl  by  tbe  said  marriage.  Defences  to  this  action  were  lodged  on 
the  part  of  the  two  daughters  of  Sir  Charles,  who  at  the  same  time 
brought  an  action  of  declarator,  in  which  they  maintained  that  they 
were  entitled  to  succeed  as  heirs  whatsomever  of  their  £ftther. 
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19  Jan.  1837.      An  action  was  also  raised  at  the  instance  of  the  eldest  daughter, 
to  have  it  found  that  she  succeeded  without  division. 

These  actions  having  been  conjoined,  the  Lord  Ordinary  ordered 
cases,  in  which  the  question,  as  between  Sir  Norman  Lockhart  and 
his  nieceSf  was  discussed,  and  reported  the  cause  to  the  Court. 
Sir  Norman  Lockhart  is  therefore  called  pursuer,  and  his  neices  de« 
fenders. 


Pursuer's 
Fleas. 


Sir  Normaa  Macdoiiald  Lockhart,  the  pursuer,  pleaded — The 
whole  structure  of  the  entail  evinces,  1st,  A  marked  predeliction  for 
heirs-male ;  2d,  A  still  stronger  predeliction  for  the  descendants  of 
Elizabeth  Macdonald ;  and,  3^,  Most  of  all,  a  predeliction  for  her 
descendants  by  that  particular  marriage.    The  entail  is  framed  so  9i 
to  give  effect  as  far  as  possible  to  these  several  objects, — the  natural 
way  to  do  which  was  to  call,  Ist,  Elizabeth  Macdonald  herself;  QJ^ 
The  heirs-male  of  Elizabeth  Macdonald  by  that  marriage  ;  and,  ddi 
After  they  were  exhausted,  and  before  allowing  the  estate  togoawa]^ 
to  her  descendants  by  any  other  marriage,  to  call  in  the  heirs  whom- 
soever of  the  body  of  those  heirs-male.    Accordingly,  this  is  what  had 
been  done.     The  competition  here  is  between  the  heir-male  of  the 
body  of  Elizabeth  Macdonald  by  that  marriage,  and  the  heirs  whom- 
soever,  being  females  of  the  body  of  an  heir-male ;  and  the  question 
ia,  at  what  point  the  heirs  whomsoever  came  in ;  particularly,  whe- 
ther they  came  in  while  there  are  heirs-male  of  the  body  of  Eliza- 
beth Macdonald^   by  that  marriage,  in  existence?  The  pursuer 
contends,  that  the  destination  is  taken,  in  substance,  after  Elizabeth 
Macdonald  herself,  to  the  heirs-male  of  the  marriage,  whom  failing, 
to  the  heirs-female  of  these  heirs-male ;  therefore,  that  upon  the 
failure  of  Elizabeth  Macdonald,  each  of  the  branches  must  be  ex- 
hausted in  its  order  before  the  next  can  take ;  so  that  after  Eliza- 
beth Macdonald,  the  heirs-male  of  her  body  of  that  marriage  take, 
and  upon  the  failure  of  them,  but  not  till  then,  the  heirs  whomso- 
ever of  the  body  of  these  heirs-male  succeed ;  seeing  that  the  des- 
tination after  Elizabeth  Macdonald  is  not  merely  to  the  heirs-male 
of  her  body,  but  to  the  heirs-male  of  her  body  of  her  present  mar- 
riage.    If  it  had  stopped  there,  as  it  clearly  comprehends  in  one 
class  the  whole  heirs-male  of  her  body  of  her  present  marriage, 
there  could  have  been  no  doubt  that  Sir  Norman  would  have  taken 
in  preference  to  the  heir  whomsoever  of  the  body  of  Sir  Charles 
Lockhart,   not  being  an  heir-male.      The  question   then   arises,' 
whether  the  words  which  immediately  follow,  *  and  the  heirs  what- 
<  somever  of  the  body  of  thesaids  heirs-male,'  alter  the  position  and 
right  of  the  preceding  class,  or  merely  add  another  class  as  the 
next  substitutes.    It  is  conceived  there  can  be  little  doubt  that  there 
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Hfii  he  no  intention  to  scatter  the  heirs  wbatsomeyer  among  the  pre-  JO  J>n.  idstl 
viotis  class,  8o  as  to  carry  away  the  estate  of  the  heirs^male,  whilst    ^""^V^^ 
Uf  of  the  lieirs  of  that  class  first  called  were  in  existence.     But  ^jonaids. 
die  point  appears  clear,  by  giving  to  the  word  ^  and '  the  construcr      «-^ 
tioD  of  *  whom  failing/  and  reading  the  clause  as  follows  2  To  Mrs  p"J]^".* 
Siaibeih  Macdonald,  my  only  lawful  daughter;  whom  failing,  to 
tk  heirs-male  of  her  present  marriage,  &c. ;  whom  failing,,  the 
kin  whatsomeyer  of  the  said  heirs-male.     The  right  of  the  pursuer 
tould  in  snch'case  be  indi8pu.tabl^ ;  because  it  could  not  be  doubted 
that  the  succession  would  in  that  case  open  to  the  heirs  whatsoeveri 
Mly,  on  the  failure  of  the  preceding  class.    But  it  has  been  foundj 
Aat  *  and '  is  synonymous  with  ^  whom  failing  ;*  and  the  latest 
lutbority  upon  this  point  is  the  case  of  the  Polwarth  peeri^e,  (June 
i635,)  where  the  patent  was  granted  to  the  patentee,   and  the 
Leirs-male  of  his  body,  and  to  their  heirs.     It  was  there  laid  down 
by  Lord  Brougham,   that  the  word  <  and '  is  synonymous  with 
*  whom  foiling,'  and  implies  a  proper  substitution ;  and  that  it  was 
ineombent  on  the  claimant  to  extinguish  the  heirs««male  of  the  pa* 
lentee,  before  he  could  take  under  the  last  branch  of  the  destinatioob 
The  only  difference  in  this  case  is,  that  the  heirs  of  the  body  of 
the  said  heirs-male  are  called,  instead  of  the  heirs  whatsomever  of 
the  said  heirs-male ;  Jbut  the  question,  as  to  when  the  heirs  whatt 
•omever  are  to  take  must  be  settled,  in  accordance  with  the  decision 
10  that  case ;  and  therefore,  as  the  whole  heirs-male  of  her  body  are 
called  as  a  class,  the  pursuer,  being  one  of  that  class,  is  entitled  to     ' 
ioceeed  in  preference  to  the  defenders. 

The  cases  of  <  Stewart  v.  Stewart,'  relative  to  the  estate  of  Un- 
lard^  as  well  as  the  ^  Stair  Peerage,'  and  also  the  *  Roxburgh  case  */ 
are  authorities  on  the  point. 

Tbe  attempt  made  by  the  defenders  to  read  the  term,  heirs-male^ 
as  equivalent  to  sons  of  the  marriage  only,  is  similar  to  that  made 
b  the  Bargany  case,  to  read  the  term,  heirs-female  of  the  marriage, 
fts  equivalent  to  daughters,  which  was  not  allowed.  If  that  con- 
stmciion  was  adopted,  it  would  have  brought  in  a  daughter  of 
James,  the  eldest  son  of  the  marriage,  in  preference  to  Sir  Alej^- 
•nder,  the  second  son  of  the  marriage ;  and  thus  the  manifest  pre*- 
^liction  for  heirs-male  would  have  been  of  no  effect.  If,  as  it  is 
^vgued,  no  such  predeliction  was  intended,  the  usual  mode  would 
hare  been  taken  of  preserving  the  ordinary  legal  succession,  by 
making  the  destination  to  Elizabeth  Macdonald,  and  the  heirs  of 
Wr  body.  But  then,  it  is  said,  that  the  object  of  the  particular 
lioode  of  expression  adopted  was  to  bring  in  brothers  of  the  half 
■"- ^ . ■  ■     ■  .  ■  ■* 
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)9  Jtn.  18^.  blood)  in  preference  to  sisters  of  the  full  blood.  But,  in  the  fini 
place,  that  destination  imports  an  intention  to  go  out  of  the  legal 
course  of  succession,  in  order  to  give  a  preference  to  heirs-male. 
In  the  next  place,  the  words  were  unnecessary,  as,  in  a  case  like  the 
present,  of  entailed  succession,  a  sister  by  the  full  blood  would  not 
cut  out  a  brother  by  the  half  blood,  the  right  coming  through  the  com- 
mon parent;  for  the  son  of  Elizabeth  Macdonald,  by  her  second  mar- 
riage, is  the  heir  of  the  body  of  his  mother,  and  would.have  been  the 
heir  of  provision  under  the  deed,  and  would  be  preferred  to  the 
daughter  by  the  first  marriage.  As,  therefore,  the  alleged  purpose 
was  not  the  true  one,  this  clause  must  have  been  introduced  for  some 
other  reason ;  because,  according  to  the  recognised  rule  of  construc- 
tion in  such  cases,  every  word  must  be  held  to  be  introduced  for 
some  purpose,  and  must  receive  its  fair  meaning,  the  term  heirs- 
male,  then,  must  be  received  in  its  full  meaning. 

Giving,  then,  to  every  word  in  the  destination  its  full  legal  effect, 
and  looking  to  the  preference  clearly  given  to  heirs-male,  it  is  evi- 
dent  that  the  pursuer,  the  heir-male  of  the  body  of  Elizabeth  Mac- 
donald of  her  marriage  with  Mr  Lockhart,  is  the  party  entitled  to 
take  the  estate.  It  may  in  conclusion  be  observed,  that  almost  all 
the  clauses  taken  from  the  various  entails  quoted  by  the  defenders 
are  totally  dissimilar  to  the  present,  particularly  those  in  the  Rocheid 
case. 


Defenden* 
Fleas. 


It  WBB  pleaded  (or  the  defenders,  the  Miss  Lockharts — The  heirs- 
male  of  the  body  of  Elizabeth  Macdonald  by  her  first  marriage  are 
not  called  as  a  class  in  preference  to  the  heirs  whatsomever  of  the 
body  of  these  heirs-male,  but  as  soon  as  any  heir-niale  has  taken, 
the  estate  passes  to  his  heirs  whatsomever,  though  females,  in  pre: 
ference  to  existing  heirs-male  of  the  body  of  that  marriage*  From 
calling  his  own  heirs-male  by  whatever  marriage  in  preference  to 
liis  daughter  Mrs  Lockhart,  as  well  as  from  calling  in  their  order 
the  heirs-male  and  the  heirs-female  of  Mrs  Lockhart  herself,  it  is 
evident  that  Mr  Macdonald  restricted  the  words  heirs-male  and 
heirs-female  to  his  own  sons  in  the  one  case,  and  the  sons  and 
daughters  of  Mrs  Lockhart  on  the  other.  It  is  also  evident  that 
the  destination  was  intended,  in  so  far  as  the  immediate  descendants 
either  of  himself  or  of  Mrs  Lockhart  were  concerned,  to  maintaiii 
the  legal  order  of  succession  to  himself  and  to  his  daughter,  but  to 
prevent  those  anomalies  which  might  arise  from  allowing  the  legal 
order  of  collateral  succession  amongst  the  immediate  descendants 
themselves  to  obtain ;  for  example,  to  prevent  the  full  sister  of  a  son 
of  the  first  marriage  succeeding,  from  excluding,  according  to  the 
legal  course  of  succession,  a  brother  of  a  subsequent  marriage, — 
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tbtisy  a  brother  by  the  half  blood.     According,  therefore,  to  his  19  Jan.  1837. 

inteotioo  of  preserving  the  legal  order  of  succession  to  himself  and    ^"^V^^ 

Us  daughter,  it  was  evidently  the  purpose  of  Mr  Macdonald  to  call  J^J^aon^^ 

WHtlie  whole  heirs-male  successively  as  a  class,  but  the  heirs- male       

of  lis  and  of  her  body,  and  the  heirs  whatsomever  of  the  bodies  of  p^^^  ^^ 

dnse  heirs-male,  respectively  and  successively ;  the  heirs-male  of 

Mrs  Macdonald  being  called,  <  and  the  heirs'  whatsomever  of  their 

hodies,  in  general  and  comprehensive  terms,  as  one  class  of  heirs« 

This  destination  is  in  fact  merely  an  abbreviated  expression  of  one 

to  the  following  effect :  To  the  eldest  son  of  A.  B,  and  the  heirs 

vbUsomever  of  his  body ;  whom  failing,  to  the  second  son  of  A.  B^ 

and  the  heirs  whatsomever  of  his  body ;  whom  failing,  to  the  third 

nn  of  A.  B,  and  the  heirs  whatsomever  of  his  body,  &c.     In  other 

woriSf  when  the  succession  once  opens  to  an  heir-male  of  the  body 

of  Mrs  Lockhart,  the  persons  next  called  in  the  succession  are  the 

heirs  whatsomever  of  the  body  of  the  heir-male  so  succeeding. 

This  is  the  legal  order  of  succession ;  and  unless  the  destination  is 

expressed  in  terms  by  which  it  must  clearly  and  necessarily  be  ex* 

duded,  it  is  that  order  which  a  court  of  law  is  bound  to  adopt,  ac<» 

^ing  to  the  maxim,  pro  haerede  in  dnbio  respondendum  est.   The 

oljection  founded   on  the  predeliction  for  heirs-male  is  without 

ground ;  because,  if  the  words  heirs  whatsomever  of  the  bodies  of 

aid  heirs-male  have  any  meaning,  and  are  not  mere  surplusage, 

thejrinast  mean  beirs  of  line,  whether  male- or  female.    But  even 

idmitting  that  the  pursuer's  construction  of  the  destination  is  rights 

it  is  clear,  even  according  to  that  construction,  that  before  the  se« 

cond  chss  of  heirs-male,   for  instance,   those  by  the  subsequent 

ttffriage  of  Mrs  Lockhart,  could  succeed,  not  only  the  whole  of 

the  first  class  of  heirs-male,  but  also  the  heirs  whatsomever  of  the 

bodies  of  those  heirs-male,  must  have  failed ;  and  thus  the  daughter 

of  a  son  of  Mrs  Lockhart  by  her  first  marriage  would  exclude  a 

son  by  any  subsequent  marriage.    Now,  there  seems  no  good  rea^ 

*on  for  excluding  him,  which  would  not  equally  apply  to  a  daughter 

of  the  eldest  son  of  the  first  or  of  a  second  marriage,  in  competitioa 

with  the  second  son  of  that  same  marriage.     But,  on  the  other  hand, 

nothing  was  more  properly  expressed,  if  the  object  was  to  adopt 

the  1^1  order  of  succession  among  the  descendants  of  Mr  Mac- 

'onaU  and  his  daughter.   It  is  argued,  however,  that  the  word  <  and ' 

ttalways  synonymous  to  ^  whom  failing.'     This  cannot  be  the  case^ 

otherwise  the  destination  in  the  Roxburgh  entail,  <  to  the  eldest 

^  danghter  of  Harry  Lord  Ker,  and  their  heirs-mal^,'  must  have  been- 

held  to  mean,  that  all  the  three  ladies  most  be  extinct  before  ther 

heir-male  of  any  one  of  them  could  succeed ;  whereas  the  Court  de^ 

€<de4  that  under  that  destination  all  the  daughters  of  Harry  Lord 
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19  Jan,  1837.  Ker  were  m6ant  to  be  called  in  succession ;  or,  in  oAer  words,  that 
the  destination  was  tantamount  to  one  in  favour  of  all  the  three 
daughters  of  Harry  Lord  Kerr,  and  their  heirs-male* 

It  maybe  true^  that,  under  a  grant  to  A.  B.  and  his  heirs,  no  one 
can  succeed  until  after  tlie  failure  of  A.  B;  but  it  by  no  means  fol« 
lows,  that,  by  destination  to  the  granter's  sons  and  their  heirs,  all 
the  sons  must  be  exhausted  before  the  heirs-female  of  the  eldest  son 
are  understood  to  be  called ;  because  the  word  ^  and '  serves  to 
connect  the  different  members  of  one  class  of  heirs, — it  being  the  re- 
jceived'teeaning,  that  all  the  individuals  included  therein  must  suc- 
ceed to  one  another,  according  to  the  legal  order  of  succession,  un^ 
less  the  contrary  intention  is  clearly  expressed  by  the  entailer;  where-i 
as  the  words,  *  whom  falling,'  are  used  to  introduce  a  different  class 
of  heirs,  who  are  to  succeed,  failing  all  the  individuals  of  the  former 
class*  The  expression  of  the  entails,  in  the  following  cases,  serve 
to  demonstrate  tliat  destinations,  to  heirs- male  and  the  heirs  what- 
soever of  the  bodies  of  such  heirs-male,  are  meant  to  call  the  heirs 
whatsoever  of  the  body  of  each  heir-male  respectively  and  succes- 
sively. The  entails  of  Wishart  of  Cliftonhill,  1718;  Stewart  of 
Grandtully,  1717;  Gartshore  of  Gartshore,  1694;  Mercer  of  Al- 
die,  1722 ;  Cathcart  of  Pitcarlie,  1749 ;  Dewar  of  Vogrie,  Miller 
of  Glenlee,  Young  of  Warroch,  in  1779 ;  Wightman  of  Mauldslie, 
1730,  and  Rocheid  of  Inverleith,.  As  the  pursuer  does  not  dispute 
th^t  the  heirs  whatsomever  of  the  heirs-male  have  a  place  in  the 
destination,  he  is  bound  to  explain  in  what  order  they  are.  to  be 
called ;  for,  supposing  three  brothers  to  hold  the  estate  successively, 
will  it  devolve  upon  the  daughter  of  the  eldest  of  the  three  brothers, 
or  upon  the  daughter  of  one  of  the  two  younger  ones  ?  Perhaps 
the  pursuer  will  be  of  opinion,  in  accordance  with  some  of  the  ob- 
servations made  by  noble  Lords  in  deciding  the  claim  of  Mr  Scott 
of  Harden  to  the  barony  of  Polwarth,  th^t  the  daughter  of  the- 
youngest  of  the  three  must  succeed.  This  leads  the  defenders  to 
remark,  that  the  decision  in  the  Polwarth  case  does  not  bear  at  all 
on  the  present  case ;  because  there  it  was  proved,  beyond  dispute, 
that  all  the  heirs-male  of  the  patentee  had  failed,  and  that  the 
claimant  was  the  heir  whatsomever  of  the  patentee,  of  the  last 
baron,  and  of  all  the  intermediate  ones.  There  was  therefore  no 
occasion  for  a  question,  whether  all  the  heirs-male  of  the  patentee 
must  be  exhausted  before  any  heir  whatsomever  of  the  body  should 
succeed,  or  as  to  the  order  as  to  which  they  were  to  take  amongst 
themselves.  The  argument  of  Mr  Scott  was,  that '  and  *  was  equi- 
valent to  <  whom  failing,'  to  this  extent  merely,  that  after  heirs- 
male  of  the  body,  heirs  whatsomever  of  those  heirs-male  were  in- 
^nded  in  truth  to  be  let  in,  and  that  the  patent  was  not  limited  ex* 
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oTusiyely  to  beirs-male  of  tbe  body.   Sucb  was  tbe  point  in  that  case ;  19  Jan.  1837 
and  any  remarks  made  by  a  judge,  wbicb  are  not  essential  to  the    '^•^v^^ 
decision  of  the  question  at  issue,  must  be  looked  upon  as  obiter  i^i^edonalds. 
dicta,  and  of  no  great  importance.     All  that  Lord  Brougham  said      - — 
in  deciding  that  case  must  be  taken  in  reference  to  the  pleas  of  the  pj^  ' 
claimant;  and  his  words  are,  <  No  man  ever  denied  that  the  word 

<  and'  was  as  good  as  the  words  *  whom  failing'  in  such  a  case.' 
He  therefore  by  no  means  alleges,  that,  in  all  circumstances,  these 
terms  are  synonymous.  Indeed  be  afterwards  adds,  in  reference 
to  a  destination  to  a  man  and  the  heirs-male  of  his  body,  that  he 
does  not  know  any  one  case  in  which  the  expression  of  whom  fail-* 
ing  was  used  in  a  limitation  of  that  kind.  This  is  exactly  what  tha 
defenders  have  been  endeavouring  to  explain,  viz.  that  when  a  man 
and  his  heirs,  or  a  certain  number  of  men,  standing  in  the  same  re- 
lation, and  their  heirs,  are  called  in  a  destination,  the  words,  ^  whom 
^  felling,'  are  never  used, — all  the  heirs  being  understood  to  be 
called  in  succession,  according  to  the  established  order,  and  the  term^ 

<  whom  failing,'  being  employed  to  introduce  another  branch  of  Sub* 
stitution. 

Lord  Gillies. — This  is  a  case  of  considerable  importance,  and  of -Optoion  of 
some  diflSculty;  but  I  am  clearly  of  opinion  that  the  daughters '^^"'''' 
must  be  let  in.  If  the  succession  was  to  be  restricted  to  the  heirs- 
male  of  the  body,  how  long  is  that  restriction  to  last?  I  think  the 
reasonable  view  is  carried  into  effect,  by  calling  in  the  daughters  as 
heirs  whatsomever  of  the  body  of  the  heir-male  of  the  body  last  in 
possession. 

Lord  President — I  am  exactly  of  the  same  opinion.  The  point 
which  arises  in  this  case  is  precisely  similar  to  that  which  was  de-« 
cided  in  the  case  of  Lord  Rothes,  where  a  daughter  was  preferred 
to  her  uncle.  What  appears  extraordinary  in  the  present  case  is,' 
that  at  the  end  of  the  destination  heirs-female  are  called;  but  that 
may  have  arisen  from  some  mistake  in  the  drawer  of  the  deed.  I 
may  mention,  that  Lord  Balgray's  opinion  concurs  with  that  which 
has  now  been  given  *• 

Lord  Mackenzie. — I  ag^ee  in  the  opinions  expressed.     I  con- 


*  When  this  cause  came  afterwards  before  the  Court,  on  a  motion  for  leave  to 
appeal, 

I^rd  Bafgray  stated.  That  he  entirely  concurred  in  this  judgment;  that  he 
conceived  it  was  a  point  on  winch  no  two  judges  could  differ;  and  that  his  im- 
pression wa«,  that  there  was  a  decision  expressly  in  point. 

Lord  Gillies  at  the  same  time  remarked,  Tiiat  the  opinions  from  the  Bench 
would  have  been  delivered  at  greater  length,  had  it  not  been  the  impression  of 
their  Lordships  at  the  time  that  this  was  an  amicable  suit. 
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Opinion  of 
Court,     . 


llT  Jan.  1837.  ceire  tliat  certain  heirs  whatsomerer  are  to  be  taken  in  after  eack* 
heir-male  of  the  body ;  not  that  the  whole  heirs-male  of  the  body 
are  to  be  exhausted  before  any  heirs  whatsomever  are  taken.  I 
think  the  natural  interpretation  of  the  words,  <  and  the  heirs  what- 
<  somever  of  the  bodies  of  the  saids  heirs-male/  is,  that  the  heirs 
whatsomerer  of  the  body  of  each  heir-male  should  follow  the  per- 
son of  whom  they  are  heirs.  The  opposite  construction  would 
make  four  lots  of  heirs :  Ist,  All  the  heirs-male  of  the  first  marriage ; 
2(2,  All  the  heirs  whatsomever  of  their  bodies;  Si,  All  the  heirs- 
male  of  any  other  marriage ;  and,  Athj  All  the  heirs  whatsomever 
of  their  bodies.  I  never  beard  of  a  destination  so  interpreted* 
Under  such  interpretation,  I  do  not  see  in  what  order  the  heirs 
whatsoever  would  succeed.  But  to  the  proposed  interpretation  I 
see  no  objection.  I  see  nothing  in  our  decisions  or  styles  in  any 
way  contrary  to  it  *. 


,  •  Lord  Mackenzie  has  favoured  the  Faculty  Collectors  with  the  following 

notes,  from  which  the  above  opinion  was  delivered,  containing  the  reasons  on. 

which  that  opinion  was  founded,  rather  more  in  detail  than  his  Lordship,  from 

peculiar  circumstancex,  thought  it  necessary  to  state  them  at  the  time. 

*  I  think  that  the  heirs  whatsoever  of  the  body  of  each  heir- male  must  be  ta- 

*  ken  after  each  heir-male  successively.    I  add  no  words  to  the  deed.    I  only  in- 

*  terpret  the  word  '  and '  according  to  its  natural  meaning,  as  adding  their  heirs. 

*  whatsoever  of  the  body  to  the  heirs-male,  in  the  ordinary  way  in  which  heirs 

*  are  added  to  persons  previously  called ;  i.  e.  after  each  person,  the  heirs  of  that 
'  person ;  as  if  the  destination  had  been  '  to  A;  whom  failing,  to  B;  whom  failing, 
**  to  C,  and  the  heirs  of  their  bodies  ;*  or,  as  in  the  Roxburgh  entail,  the  destina- 
'  tion  was  to '  the  eldest  daughter  of  Harry  Lord  Ker/  [held  to  mean  the  daughters 

*  in  order  of  seniority,]  '  and  their  heirs-male,'  [held  to  mean  of  the  body,]  under 

*  which  destination  the  heirs-male  of  the  body  of  each  daughter  after  herself  have 
'  been  held  to  be  called.    Neither  do  I  deprive  any  words  of  meaning.    The  desti- 

*  nation  is  every  where  significant.    It  is  not  sufiBcient  to  say,  that  it  might  have 

*  been  expressed  more  briefly ;  nor  could  it  have  been  so,  in  the  way  suggested  by 

*  the  pursuer,  with  absolute  precision.  On  the  other  hand,  I  think  it  would  be  a 
«  strange  destination  to  make  four  lots ;  calling,  Iti,  All  the  heirs-male  of  one 

*  marriage;  2dfy,  All  the  heirs  whatsoever  descended  of  them;  3dly,  All  the 

*  heirs-male  of  any  other  marriage;  4thly,  All  the  heirs  whatsoever  descended 
f  of  them.    I  never  heard  of  such  a  settlement.    I  should  ask,  in  this  view,  which 

*  heir  whatsoever  would  take  first?  The  heir  whatsoever  of  the  last  or  of  tbe^r«i 

*  heir-male?  If  you  say  of  the  last,  how  can  you  bring  in  the  heirs  whatsoever 

*  descended  of  the  preceding  heirs-male?  If  you  say  of  the  first,  and  so  on  in  or* 

*  der,  that  requires  interpolation.  You  roust  then  read,  *  whom  failing,  the  heirs 
**  whatsoever  of  each  heir-male  respectively,  in  his  order.'    Now,  I  think  it  more 

*  easy  to  read  the  word,  *  and,'  as  I  have  said.    The  only  decided  case  founded 

*  on  is  that  of  Scott.  But  the  words  in  that  case  were  not  *  heirs  whatsoever  of 
**  Mtf  body  of  the  heirs-male,'  but  heirs  generally ;  the  admis&ion  of  which  at  once 

*  puts  an  end  to  any  possibility  of  further  succession  of  heirs-male  descended  of 

*  the  body.    But  a  similar  observation  is  not  applicable  to  the  destination  in  this 

*  case,  as  I  read  it.  After  the  heirs  whatsoever  descended  of  one  heir-male  had 
9  failed^  another  heir-male,  and  the  heirs  of  his  body,  might  still  succeed.' 


Ho.  68.  COURT  OF  SESSION.  831 

Thte  Onari  accordingly  pronoanced   the  following  judgment:  19Jmi.  1837. 
^  Find  that  the  succession  to  the  estate  of  Largie,  under  the  deed    ^""^y^^ 
of  entail  thereof,  descends  to  the  heirs  whatsoever  of  the  late  Sir  ]ij[aalonaidb 

Charles  Macdonald  Lockhart,  in  preference  to  Sir  Norman  Mac-      

donald  Lockhart,  claiming  as  heir*male ;  and  therefore  sustain  the  "  ^"^^ 
defences  to  the  action  of  declarator  at  his  instance ;  assoilzie  the 
defenders  from  the  whole  conclusions  thereof,  and  decern ;  but 
reserve  all  questions  between  the  daughters  of  the  said  Sir  Charles 
Macdonald  Lockhart  relative  to  the  said  succession;  and  remit 
the  processes  of  declarator  at  their  instance  to  the  Lord  Ordinary^ 
to  proceed  therein  as  shall  be  just.' 

J^rd  Ordinmry,  Corthouae,  For  Misses  Macdonmld,  Keay,  SoL-Gen,  (Cimuig* 

AosM,)  aod  Adam  Andenon,  For  Sir  Norman,  Dvncan  McNeill  tind  Ruther^ 

fiord.        For  Ladj  Lockhart,  Andrew  Stone,  W.  S.  Agent.  For  Miss  Mac- 

domdd  Lockhart,  WaUer  Cook,  W.  S.  Agent.         For  Sir  Nomuui,  Cunitighamg 
4f  JM,  W.  SL  Agents.        B.  Clerk. 

C«  R* 


SECOND  DIVISION. 
No.  LXVIIL  19tt  January  1837. 

WILLIAM  LECfclE  EWING,  &c.  Suspenders  and 

Pursuers, 
against 

JAMES  INGLIS  and  Others,  (General  Commissioners  of 
Police,)  Respondents  and  Defenders.  • 

Title  to  pursue. — Statute,  2.  Geo.  IV.  (Glasgow  Police 
Act,  1821.) — Action  by  certain  rate-payers  under  the  above  statute 
'   iiisinissed  as  incompetent^  in  respect  of  defect  of  title  to  pursue. 

The  pursuers,  consisting  of  seventeen  individuals,  raised  an  action  NamuVe, 
of  reduction  and  repetition  against  the  Commissioners  under  the 
Glasgow  Police  Act,  in  which  they  designed  themselves  <  all  re- 
^  sidenters  in  Glasgow,  or  occupiers  of  property  there,  and  rated  in 

*  the  police  books  as  liable  in  payment  of  police  assessments  under 

<  the  police  act  after  mentioned,  and  wha  have  hitherto  been  assess- 

<  ed  accordingly,  for  themselves,  and  for  all  those  who  adhere  to 
'  them,  and  whose  hames^and  designations  will  be  inserted  in  a 

*  minute  in  the  course  of  the  process  to  follow  hereon.'     They  libel- 
M  on  the  statute^  and  subsumed  that  the  Commissioners  had,  by 
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1%  Jan.  Idd7«  certain  resolution^t  resolved  to  apply  part  of  the  fuods  levied  for  the 
purposes  of  the  statute  in  opposing  certain  bills  passing  through 
Parliament,  and  that  they  had  accordingly  so  applied  the  said  fundsi 
They  therefore  concluded  for  reduction  of  the  said  resolutions,  and 
that  the  said  Commissioners  should  be  decerned  and  ordained,  *  as 
individuals,  conjunctly  and  severally,  to  repeat  and  pay  back,  or 
to  procure  repeated  and  paid  back  into  the  funds  of  the  said  police 
establishment '  certain  specified  sums,  *  which  they  illegally  and 
wrongfully  authorised,  sanctioned  and  ordered  to  be  paid  away 
put  of  the  said  funds/     The  defenders  objected  to  the  title;  and 
they  farther  pleaded,  that  the  pursuers  had  a  remedy  by  the  statute 
tself,  from  which  they  were  now  barred  by  the  elapse  of  the  pre- 
scribed period.     The  133d  clause  of  the  statute  is  as  follows  i 
And  be  it  farther  enacted.  That  no  action  shall  be  commenced 
against  the  said  Magistrates  and  other  Commissioners,  or  'any 
other  person  or  persons^  for  any  thing  done  in  the  execution  of 
this  act,  after  three  calendar  months  from  the  time  the  act  is  com- 
mitted ;  and  the  defender  or  defenders  in  such  action  or  process 
may  produce  this  act,  and  plead  that  the  said  things  were  done 
by  authority,  and  in  virtue  thereof;  and  if  they  shall  appear  so  to 
be  done,  then  and  in  that  case  the  said  defender  or  defenders  shall 
be  assoilzied  from  such  action  or  process,  and  the  pursuer  or  pur- 
suers in  such  action  shall  be  found  liable  to  pay  the  said  defender 
or  defenders  the  whole  expenses  of  process  incurred  by  the  said 
defender  or  defenders :  Provided  always,  that  it  shall  be  compe- 
tent to  the  Town-Council,  Merchants'  House,  and  Trades'  House 
of  the  said  city,  or  any  one  of  them,  to  bring  actions  against  the 
said  Board  of  Commissioners,  or  to  the  Board  of  Commissioners 
for  the  time  being  to  bring  actions  against  their  predecessors  in 
office,  before  the  Courts  of  Session  or  Exchequer  in  Scotland,  for 
embezzling,  squandering,  or  misapplying  the  funds  vested  in  theuf 
by  this  act ;  and  that  at  any  time  within  twelve  calendar  months 
after  the  offence  for  which  such  action  may  be  raised  shall  be 
alleged  to  have  been  committed/ 


JjOrd  Ordi- 
nary *8  Inter- 
locutor. 


The  Lord  Ordinary,  2d  February  1836,  pronounced  this  interlo- 
cutor, adding  a  note : 

^  The  Lord  Ordinary  having  considered  this  conjoined  process 
of  suspension  and  reduction,  and  heard  the  parties  thereon,  sus-* 
tains  the  title  of  the  pursuers;  repels  the  objection  to  the  juris-* 
diction  of  the  Court  of  Session ;  finds,  that  the  action  is  not  cut 
off  by  the  statutory  limitation  of  three  months ;  finds,  that  the 
defenders  had  no  right  to  levy  or  apply  the  sums  in  question,  or 
any  part  thereof,  in  defraying  the  expense  of  opposing  the  bill  in 
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Parliament,  specified  in  the  summons ;  tberefbre  reduces,  de*  19  J«ii.  IBS9^ 
eerns  and  declares,  lo  terms  of  the  first  conclusion  of  the  summons;     ^^^V^^ 
finds  the  defenders  liable  in  the  expenses  of  this  branch  of  the  dis*  f  ^'"^i-^^q'^ 
cussion ;  appoints  an  account  thereof  to  be  given  in,  and  when  others. 
lodged,  remits  to  the  Auditor  to  tax  the  Same,  and  to  report ;  and, 
quoad  ultra,  appoints  the  case  to  Jl>e  enrolled/ 

Note. — *  None  of  the  principles  or  authorities  about  popular  ac«  Note. 
tions  apply  to  this  case.  There  can  scarcely  be  conceived  to  be  a 
better  title  and  interest  than  that  which  a  person  who  is  taxed  ille« 
gaily  has  to  resist  that  tax,  at  least  in  so  far  as  relates  to  his  portion 
of  it.  The  133d  section  of  the  statute  confers  a  right  of  action  on 
certain  public  bodies  ;  but  giving  these  a  statutory  title  does  nol 
take  away  any  title  belonging  by  law  to  individuals.  And  even 
as  to  these  bodies,  their  right  is  confined  to  eases  afiecting  the 
misapplication  oi/unds  vested  in  the  Commissioners,  whereas  pari 
of  the  objection  here  is,  that  the  defenders  went  beyond  their 
powers,  and  assessed  for  sums,  which,  for  this  reason,  could  not 
be  legally  rested  in  them. 

*  Section  124.  makes  an  appeal  to  the  Circuit  Court  latqful;  bul 
the  clause  plainly  does  not  apply  to  questions  like  this ;  iand,  at 
any  rate,  the  ordinary  jurisdiction  of  the  Court  of  Session  to  pro« 
tect  against  excess  of  power  is  not  taken  away.  The  two  sec« 
tions  which  precede  and  which  follow  this  one  make  it  clear  that 
the  124th  only  applies  to  proceedings  in  which  the  person  ag* 
grieved  was  Judicially  a  party. 

<  Section  133.  limits  actions  for  things  done  *  in  execution  of  ihi$ 
*  oc^'  to  three  months ;  but  this  does  not  apply  to  cases  where  the 

complaint  is  that  the  defenders  went  out  of  the  act ;  and  besides^ 
the  act  specially  challenged  took  place  on  the  17th  and  on  the 
24th  of  July,  and  the  action  was  raised  on  the  13th  Octobers 
There  were  resolutions,  no  doubt,  of , February  before,  to  do  these 
acts,  which  prospective  resolutions  are  not  brought  under  redac<« 
tion.  But  it  was  unnecessary  for  the  pursuers  to  challenge,  not 
merely  the  act  which  injured  them,  but  all  the  votes  by  which  it 
may  hare  been  preceded.  If  it  were,  every  act  might  be  saved 
from  objection,  by  being  preceded  by  a  resolution  above  three 
months  before,  which,  in  itsd/f  may  do  no  harm,  and  of  which  the 
party  hurt  may  never  hear.  In  this  very  case  it  does  not  appear 
how  there  was  any  personal  interest  in  any  body  to  interfere,  for . 
nothing  actually  touching  any  individual  was  done.  There  was 
merely  a  barren,  general  and  revocable  resolution,  that  at  some 
future  time  an  unnamed  proportion  of  the  expense  tvould  be  paid. 

<  On  the  merits,  the  Lord  Ordinary  has  abstained  from  deciding 
!  any  thing  at  present  except  the  first  conelosion  of  the  reductioni 
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because  the  other  matters  cannot  very  well  be  extricated  till  thd 
general  principle  be  fixed ;  and  if  his  view  of  this  principle  be 
wrong,  it  is  needless  to  compel  the  parties  to  go  minutely  intd 
the  rest  of  the  case. 

<  He  is  not  moved  in  deciding  the  reductive  conclusion  by  any 
considerations  of  expediency.  He  goes  upon  the  statute  alone  J 
and  his  general  opinion  is,  that  the  defenders,  as  Police  Commis- 
sioners, have  no  particle  of  power,  except  what  they  can  shew  thaC 
they  possess  in  virtue  of  the  Act  of  Parliament  which  created 
them,  and  that  he  cannot  discover,  by  any  legal  reading  or  con- 
struction of  that  act,  that  they  are  authorised  to  assess,  for  the  pur- 
pose of  opposing  or  of  advancing  any  parliamentary  bill  what- 
ever. 

<  The  case  of  the  defenders  rests  on  the  averments,  that  the  bill 
in  question  was  hurtful  to  the  inhabitants,  and  interfered  with  th^ 
existing  police  act,  and,  without  their  official  co-operation,  it 
could  not  have  been  defeated.  It  is,  and  always  must  be,  one  of 
the  misfortunes  of  permitting  such  applications  of  the  funds,  that 
any  court,  in  judging  of  their  propriety,  must  consider  the  truth 
of  such  averments,  and  that  these  are  scarcely  capable  of  being 
judicially  ascertained.  It  appears  from  this  process  that  there 
are  persons  in  Glasgow  who  hold  that  the  bill  was  of  a  beneficial 
tendency  for  the  people, — that  any  obnoxbus  clauses  might  have 
been  given  up  or  arranged, — that  it  could  have  been  thrown  out 
without  the  defenders'  help, — and  that,  at  any  rate,  their  expendi- 
ture in  obstructing  it  was  extravagant  If  the  defenders  are  not 
to  get  unlimited  credit,  these  points  must  be  fixed  before  the  pro- 
priety of  what  they  did  can  be  determined  by  this  Court ;  and 
how  they  are  to  be  determined  the  Lord  Ordinary  does  not  know. 
They  are,  to  a  great  extent,  matters  of  mere  opinion.  However, 
he  assumeSf  in  argument,  that  they  are  all  clear  in  the  defenders* 
favour.  Still,  he  cannot  discover  that  legislation  was  any  part  of 
the  Commissioners'  business ;  at  least  at  the  expense  of  the  police 
funds. 

<  The  general  import  of  the  statute  is,  that  the  Commissioners 
are  to  keep  up  a  proper  establishment  of  officers,  and  are  to  see 
that  the  city  be  watched^  cleaned  and  liglited^  and  that  they  may 
levy  funds yor  the  purposes  herein  directed^  <  and  for  the  other  neces^ 

sary  purposes  of  this  act^  and  for  no  other  purposes  whatever.'  This 
gives  them  ample  authority  to  do  any  thing,  such  as  even  raising 
or  defending  actions  necessary  for  the  fulfilment  of  these  objects. 
But,  is  opposing  bills  in  Parliament  one  of  them  ?  If  the  new  bill 
contained  clauses  injurious  to  the  public,  and  repugnant  to  the 
existing  police  act,  this  may  have  excited  the  public  to  resist]^  but 
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*  what  part  of  the  act  says  or  implies  that  the  Commissioners  may  19  J&<^*  1^7» 

*  DOC  only  assess  for  adminuttring  the  statute,  but  for  perpetuating    ^^^V"^^ 
'  aU its  parts  by  obstructing  parliamentary  change ?  If  a  bill  were  i^^ogiia aod 

<  to  be  introduced  for  repealing  the  police  act,  or  for  altogether  Others, 

*  abolishing  the  police,  the  Lord  Ordiniary  has  no  idea  that  even     ^J^ 
^  8uch  an  extreme  proposal  could  be  lawfully  opposed  at  the  expense 

*  of  the  ordinary  funds.    The  Commissioners  had  no  property  in  the 
^  police  funds  or  privileges,  so  as  to  be  entitled,  like  many  other 

<  public  trustees,  to  take  all  measures  calculated  to  maintain  or 

<  to  extend  their  interests*    They  were  the  mere  official  servants 

<  of  the  public,  under  this  single  and  temporary  act,  so  that  their 
^  preventing  a  change  of  the  statute  conld  never  be  part  of  their 

<  implied  duty  of  putting  the  statute  as  it  stood  into  execution.     If 

<  such  a  power  was  meant  to  be  conferred,  it  is  odd  how  it  was 

<  not  mentioned,  especially  as  minuteness  is  the  principle  pn  which 

<  the  statute  is  constructed.     There  are  about  fifty  or  sixty  sections 

<  specifying  what  the  Commissioners  may  do.     They  are  not  even 

<  allowed  to  fill  up  dangerous  holes  in  the  street  without  a  clause. 
'  It  is  difficult  to  believe  that,  amidst  such  jealous  precision,  it  was 

<  intended  that  so  peculiar  and  irresponsible  a  power  as  that  of  agi- 

*  tating  local  bills  at  the  expense  of  the  people,  nay,  at  the  expense 

<  partly  of  the  very  persons  opposed  to  the-  Commissioners  in  that 

<  proceeding,  should  be  conferred,  without  any  special  words  at  all. 

<  If  it  had  been  proposed,  in  direct  terms,  to  insert  a  clause  in  the 

*  police  act  for  authorising  the  Commissioners  ,to  assess  the  people 

<  for  the  expense  of  opposing  bills  which  they  thought  hurtful  to 

<  their  police  system,  its  probable  fate  may  be  conjectured  from 

<  the  fact,  that  no  such  clause  can  be  produced  in  any  statute, 

*  Even  when  Parliament  means  to  permit  the  individual  bill  which 

<  it  passes  to  be  assessed  for,  this  is  always  specially  enacted,  as  it 

<  was  in  this  very  Glasgow  act. 

<  It  is  not  necessary  to  notice  the  defenders'  plea  under  the  se- 

<  cond  section,  except  for  the  purpose  of  shewing  the  length  to 
^  which  their  argument  leads,  and  the  applications  of  which  it  ad* 
'  mits  in  other  cases.     These  sections  declare  it  to  be  the  duty  of 

<  the  Commissioners  ^  to  have  a  general  superintendence  of  their  re- 
<^  spective  districtsy  <  and  take  all  measures  for  preserving  the  ge- 
**  neral  peace,  order  and  comfort  of  the  inhabitants  thereof;'  from 

*  which  it  is  inferred,  that  wherever  comfort  is  concerned,  which  it 

*  was  here,  as  water  and  pavement  were  concerned,  assessments 
'  may  be  imposed.    For  the  same  reason,  churches,  and  prisons,  and 

<  hospitals,  and  theatres,  and  public  baths,  and  other  such  things, 

<  all  most  essential,  not  only  to  the  comfort,  but  to  order  and  peace^ 
1  may  be  greeted. 
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td  Jan.  1^7.      <  This  18  an  individual  case ;  but  the  similarity  of  all  police  bills 

*  makes  it  one  which  may  be  acted  tipon  almost  wherever  these 

<  statutes  exist;  and,  if  once  the  power  be  recognised,  as  conferred' 

<  by  implication,  it  is  not  difficult  to  see  what  use  may  be  ftnade  of 
^  it     The  general  burgh  police  act  may  be  supposed  to  contain  the 
^  essence  of  all  the  power  which  Parliament  thought  it  necessary' 

<  for  Police  Commissioners  to  have.     It  contains  no  clause  em*' 

*  powering  them  to  assess  for  bills.  But  if  such  a  power  be  implied 
^  in  their  mere  position,  then  it  may  be  exercised  in  every  burgh 
^  in  Scotland.  Something  may  be  said  in  favour  of  the  system  of 
^  establishing  boards  all  over  the  country  to  exercise,  at  the  ex- 
'  pense  of  the  public,  a  discretionary  power  of  promoting  or  of 

<  thwarting  local  parliamentary  projects;  but  something  may  surely 
*'  be  said  against  it.  The  defence,  that  they  only  interfere  to  resist 
*■  schemes  touching  their  existing  powers^  affords  no  protection  to  the' 
^  lieges,  for  there  is  scarcely  any  local  bill  which  may  not  be  truly' 

<  said  to  do  so.' 


Opinion  of 
Court. 


'  The  Commissioners  reclaimed.     The  Court  (I2th  May  1836)' 
ordered  cases ;  upon  advising  which,  and  the  whole  cause, 

Lord  Jusiice-Clerk, — Independent  of  the  merits,  the  question  of 
title  appears  deserving  of  grave  and  serious  consideration.  We' 
must  keep  in  view  the  description  these  gentlemen  give  of  them- 
selves. They  described  themselves  as  residenters  and  occupiers  of 
houses  liable  in  assessment,  and  hitherto  assessed ;  and  in  the  sum* 
mens  thoy  add,  that  they  appear  for  themselves  and  all  those  who 
adhere  to  them,  and  whose  names  and  designations  will  be  specified 
in  a  minute  in  the  proceedings.  Such  is  the  designation.  Then,  it 
is  important  to  look  to  the  conclusions  of  the  summons,  and  also  in 
the  corresponding  application  for  interdict.  In  the  first  place,  aftef 
the  ordinary  reasons  of  reduction,  the  summons  concludes,  that 
these  Commissioners,  as  individuals  who  attended  the  respective 
meetings  of  the  board,  shall  be  ordained,  conjunctly  and  severally, 
to  repeat  and  pay  back  the  sum  of  L.47,  7s.  which  they  illegally, 
&c.  and  they  use  the  same  phraseology  with  regard  to  the  other  and 
more  important  sum  of  L.600.  Then  they  add  these  words,  that 
the  said  funds  may  be  in  the  same  state  as  if  the  resolutions  had 
not  been  passed,  and  the  sums  not  paid  away.  Such  are  the  con- 
elusions,  and  such  the  demand  made  as  to  interdict.  It  is  perfectly 
plain  there  is  here  no  direct  or  indirect  conclusion  for  payment  to 
all  or  any  one  of  these  pursuers.  It  may  be  said  there  is  indirectly 
a  sort  of  benefit,  by  alleging  they  are  interested.  There  may  be  an 
interest  very  indirectly  and  very  remotely ;  but  there  is  no  concla- 
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Mon  that  one  farthing  should  be  paid  into  the  pockets  of  any  one  19  Jan«  I837« 
of  these  individual  pursuers.  It  is  not  even  said  that  the  proceed-  ^^^v^»^ 
ings  complained  of  rendered  necessary  a  certain  increased  assess-  ffin%tMd 
inent.  There  is  no  such  statement,  no  such  conclusion,  in  any  part  Otherq. 
of  their  allegations ;  so  that  patrimonial  interest  is  not  brought  into  opuiii^  of 
^ew  at  all.  I  therefore  put  this  question  to  myself,  Is  there  here  Court. 
any  interest  which  can  warrant  us  to  sustain  the  title  to  insist  in 
fiuch  conclusion  ?  It  certainly  might  have  been  matter  of  grave 
consideration,  if  it  could  have  been  shewn,  that,  but  for  such  an 
action  as  this,  there  was  no  possibility  of  obtaining  any  redress; 
that  this  board  might  have  gone  on  to  take  part  in  this  bill,  and 
were  determined  to  take  part  in  another ;  that  they  were  making 
opposition  in  Parliament,  and  would  continue  making  it;  and  that 
they  would  make  up  the  deficiency  in  the  funds  by  high  assess^ 
ments.  I  can  conceive  such  a  case  as  this ;  but  must  we  not  look  to 
the  act?  I  have  not  the  slightest  doubt  that  the  broad  words  in  the 
ISSd  sect  comprehend  the  present  subject  of  complaint.  They  are 
expressly  authorised  to  levy  funds  fer  the  purposes  of  the  act ;  and 
if  they  misapply  these  funds,  there  is,  under  this  section,  a  complete 
remedy.  I  lay  no  stress  on  giving  a  right  of  action  within  three 
months,  nor  upon  the  words,  that  for  any  wrong  done  in. execution 
of  the  act,  the  act  may  be  pleaded  in  defence,  because  they  apply 
to  a  different  matter  altogether.  Under  the  latter  clause  of  the 
act  I  have  no  doubt  that  there  is  a  complete  remiedy  for  any  mis« 
application  of  the.  assessment.  We  are  therefore  brought  back  to 
this.  Is  there  airy  such  individual  interest  that  authorises  these  par- 
ties to  sue?  It  is  quite  clear,  when  they  say  they  sue,  not  only  for 
themselves,  but  for  others,  as  a  sort  of  body,  the  law  cannot  sanc- 
tion any  such  thing.  That  was  decided  in  the  case  of  Lauder  *.  If 
we  act  as  in  the  case  of  Inverury  f,  I  can  find  no  ground  for  doubt 
The  principle  is  there  laid  down  clearly  and  distinctly,  that  indirect 
interests  of  this  description  will  not  be  tolerated  by  this  Court 

Lard  Glenlee. — I  think  this  indirect  interest  is  not  that  sort  of 
interest  which  gives  a  title.  \  agree  in  sustaining  the  objection, 
and  think  we  ought  to  find  there  is  no  title  to  insist  in  the  action. 

iMrd  Meadowbank  absent. 

tA)rd  Medwyn. — This  case  strikes  me  nearly  as  it  has  done  both 
your  Lordships.  I  am  not  inclined  to  go  into  the  merits.  I  think 
the  title  is  not  sufficient  to  warrant  our  saying  any  thing  of  the 
merits.  The  summons  is  at  the  instance  of  seventeen  private  indi* 
viduals,  residenters  in  Glasgow,  who  are  rated  in  the  police  books : 
that  is  the.  title.     Then  they  call  for  reduction  of  two  resolutions. 


•  17ih  May  1821,  1.  5.  andB.  No.  15.  f  Uih  Dec.  1820,  F.  C. 
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19  Jan.  ]837«  Tbey  ask  them  to  be  set  aside ;  and  here  we  would  expect  an  inte-* 
^•^V^^    rest  to  be  set  forth.    But  what  is  it  they  ask  for  ?  To  repeat  and  pay 

vTineXh  and  ^*^^  ^^^®  money,  not  to  these  pursuers,  but  into  the  general  police 
funds.  You  see,  in  this  way,  there  is  no  individual  interest.  Va* 
rious  clauses  of  this  statute  have  been  appealed  to  as  justifying  or 
excluding  the  right  of  action.  I  donH  think  the  24th  section  either 
applies  to  or  excludes  such  a  case  as  thisi  because,  on  looking  to 
the  one  immediately  following,  it  applies  only  to  those  under  the 
preceding  clause.  Clause  31.  is  not  applicable.  Having  got  rid 
of  these  minor  objections,  the  question  is,  Have  they  still  a  title? 
No  one  of  these  seventeen  individuals  have  any  interest  beyond  his 
own  share.  They  have  it  only  in  connexion  with  each  other  or  the 
public.  They  have  no  right  to  demand  that  the  shares  of  others 
should  be  paid  back  into  the  fund.  By  this,  no  doubt,  they  might 
get  a  benefit,  in  so  far  as  the  assessment  for  the  next  year  might  be 
lessened ;  but  this  is  a  mere  remote,  indirect  interest,  which  gives  no 
title.  The  act  complained  of  falls  under  the  description  of  a  mis- 
application of  the  funds :  I  therefore  think  it  directly  falls  under  the 
Iddd  section.  No  doubt  that  there  must  be  somewhere  a  title  to 
pursue  in  such  a  case,  and  that  those  who  are  taxed  should  have  this 
right  This  might  be  strong  if  there  were  no  such  clause ;  but  thift 
clause  appears  to  be  put  in  expressly  to  meet  the  difiBculty. 

The  Court  unanimously  altered  the  interlocutor^  and  dismissed 
the  action,  with  expenses. 

Lord  Ordinary,  Cockbum,  Act.  Dean  ofFae.  {Hope,)  H,  J,  Robertson.         Alt, 

Rviherfurdy  G,  Napier.  Mowbray  j*  Howden,  Pursuer's  Agents,  and  Campm 

bdl  4*  MacdowaU,  Defender's  Agents.         R,  Clerk. 

R. 


Judgment 


SECOND  DIVISION. 


No.  LXIX. 


^Oth  January  1837. 


CHARLES  MORLAND 
against 

WILLIAM  COWAN,  Mas  JANE  RONALD  ANGUS  or 
CRAWFORD,  AND  \yiLLIAM  R.  CRAWFORD. 

p 

Trust. — Construction. — A  party  diedy  leaving  a  r/fneral  trust-dis^ 
position  and  settlement^  by  which  he  destined  a  certain  share  of  the 
residue  of  his  estate  to  his  son  in  liferent j  and  the  children  of  the  son 
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in  fet^  with  a  proviso  that  the  trustees  should  have  a  discretionary  20  Jan.  183T* 
power  of  settling  the  conditions  on  which  the  residue  should  be  tranS"    ^"^V^^ 
ferred  to  said  children^  on  their  majority  or  marriage^  with  the  ap-  cowan  and 
probation  of  the  trustees :   The  liferenter  predeceased  the  testator : —  Others, 
Foundf  ( 1 . )  That  notwithstanding  the  marriage  of  one  of  the  liferent^ 
er*s  ddldren  during  the  lifetime  of  the  testator ,  with  his  approbation^ 
the  discretionary  power  still  remained  in  the  trustees :  (2.)   That  the 
trust  had  not  become  inoperative^  in  respect  of  the  bankruptcy  of  one 
trustee f  and  tlie  appointment  of  a  curator  bonis  to  manage  the  trust 
affairs f  in  consequence  of  the  absence  abroad  of  another  trustee, 

William  Angus,  hairdresser  in  Stranraer,  executed  a  trust-deed  Narratircb 
and  settlement  mortis  causa,  containing  a  general  conveyance  of  his 
heritable  and  moveable  property  to  certain  parties,  ^  and  the  sur- 
f  vivors  or  survivor  of  them  acting  and  accepting,'  with  powers  to 

*  sell  and  dispose  of  my  whole  subjects,  either  by  public  roup  or  pri- 
'  vate  sale,'  subject  to  certain  exceptions, — ^  to  do  all  necessary  dili- 
^  gence  for  the  recovery  of  the  whole  premises,  and  converting  the 

<  same  into  money,' — ^  to  assume  any  person  or  persons  they  think 

<  proper,  to  join  with  themselves  as  trustees  in  the  management  of 
'  the  affairs  committed  to  their  care  by  this  deed,'  and  generally 

<  to  do  and  execute  all  other  things  necessary  for  settling,  transact- 

*  ihg,  disposing  of,  or  rendering  effectual,  and  converting  into  cash 

*  my  said  subjects,  in  the  same  way  and  manner  as  I  could  do  my- 
« self,  if  in  life.' 

The  trustees  were  directed,  after  payment  of  debts,  to  secure  an 
annuity  of  L.40  to  the  truster's  widow,  and  also  to  invest  for  her 
behoof,  in  liferent,. the  sum  of  L.200,  the  fee  being  provided  to  his 
grandchildren.  Besides  these*  provisions,  the  truster  farther  con- 
veyed certain  subjects  in  Stranraer  in  favour  of  his  widow  in  life-* 
rent,  and  in  fee  to  his  eldest  son,  Charles,  his  heirs  and  assignees. 
By  the  fifth  purpose  joi  the  trust,  the  residue  of  the  estate  and 
effects  was  disposed  of  in  the  following  manner :  '  I  hereby  ordain 
and  appoint  the  whole  free  residue  or  remainder  of  my  estate,  real 
and  personal,  after  satisfying  the  before-mentioned  burdens  and 
provisions,  to  be  divided  into  four  just  and  equal  shares,  as  soon  after 
my  decease  as  circumstances  will  permit ;  and  that  being  done,  I 
authorise,  ordain,  and  appoint  my  said  trustees  x>t  trustee  to  lay 
out  and  invest,  on  undoubted  security,  one  of  the  said  four  shares^ 
for  the  use  and  behoof  of  my  son,  the  said  Charles  Angus,  in  life- 
rent, for  his  liferent  use  only,  and  to  his  children  lawfully  pro« 
created  or  to  be  procreated,  and  in  life  at  his  death,  in  fee,  equally 
amongst  them,  share  and  share  alijce ;  declaring  always,  and  here- 
f  4>y  providing,  that  the  part  or  share  falling  to  each  of  the  childreq 
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of  the  said  Charles  Angus  shall  remain  under  the  care  ai^d  ma* 
nagement  of  my  said  trustees  or  trustee,  until  said  children  sl^all 
respectively  attain  the  age  of  twenty-one  years  complete,  or  be 
married  with  the  approbation  of  the  majority  of  my  said  trustees 
then  acting;  and  to  whom  I  hereby  grant  and  commit  ample 
powers  to  settle  and  establish  the  share  of  each  of  the  said  children, 
in  such  manner,  and  with  and  under  such  conditions  and  stipula- 
tions as  may  then  be  judged  expedient  to  render  the  same  most 
useful  and  beneficial  to- each  of  the  said  children,  and  their  re- 
spective representatives*' 
Of  the  other  three  shares  of  the  residue  provided,  one  was  to 
the  truster's  son,  William  Angus,  his  heirs,  executors  and  assig- 
nees, absolutely  and  unconditionally ;  another  to  the  truster's  grand- 
children by  his  deceased  daughter,  Mary  Angus  or  Hornell ;  and 
the  remaining  fourth  share  to  the  truster's  daughter,  Elizabeth 
Angus  or  Biggaro,  and  her  children. 

'  The  following  condition  was  annexed  to  the  bequest  in  favour 
of  the  truster's  granddaughter,  Janet  Hornell :  *  But  always  with 
and  Under  the  express  condition  and  declaration,  that  in  the  event 
of  the  said  Janet  Hornell,  who  is  spouse  of  John  Nish  in  Edin- 
burgh, shall  survive  me  and  be  then  in  life,  that  her  share,  in  vir- 
tue thereof,  shall  be  laid  out  and  invested  on  undoubted  security, 
by  my  said  trustees  or  trustee,  £ar  her  use  and  behoof,  in  liferent, 
for  her  liferent  use  only,  during  all  the  days  of  her  lifetime,  and 
for  that  of  her  children,  lawfully  procreated  or  to  be  procreated; 
in  life  at  the  time  of  her  death,  and  their  executors,  in  fee,  under 
the  express  stipulation,  that  the  said  John  Nish,  her  husband,  shall 
have  no  interest  or  concern  in  her  said  liferent,  hereby  expressly 
excluding  his  jus  mariti  and  power  of  administration,  and  declaring 
that  no  debts  or  deeds  of  the. said  John  Nish,  her  husband,  shall 
any  ways  affect  or  burden  her  said  liferent,  but  that  the  same  shall 
remain  to  her  an  alimentary  fund,  free  of  all  incumbrances,  and 
that  the  receipts  and  discharges  to  be  granted  by  her  alone,  as 
liferenter  aforesaid,  without  the  consent  of  her  said  husband,  shall 
be  held  as  valid  and  sufficient  to  the  receivers,  as  if  she  were  an 
unmarried  woman ;  declaring,  that  in  the  event  the  said  Janet 
Hornell  shall  predecease  me,  then  and  in  that  case  her  share  shall, 
in  terms  of  the  clause  before  written,  pertain  and  belong  to  her 
children  then  in  life,  equally  amongst  them,  as  effectually  as  if 
she  had  survived  me ;  farther  declaring,  that  my  said  trustees  or 
trustee  shall  take  charge  of  the  interest  of  the  children  of  the  said 
Janet  Hornell,  whether  she  survives  or  predeceases  me,  in  the 
same  manner  as  I  have  appointed  them  to  take  charge  of  that  of 
ihe  children  of  the  said  Charles  Angus ;.  and  I  hereby  commit  to 
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ihem  siinilar  powers  to  Becure  and  establish  the  ihtereits  of  the  20  Jin.  lasT. 
children  of  the  said  Jatiet  Hornell,  that  their  shares  may  be  equally    ^"^V^^ 
useful  and  beneficial  to  each  of  them.'  Col^an  and 

And  there  was  this  declaration :  ^  Declaring  and  hereby  expressly  Others. 
ph>viding,  that  all  and  every  sum  or  sums  which  shall,  in  virtue  j^^miave, 
hereofi  lapse  and  retufn  to  my  said  trustees  or  trustee,  during  the 
continuance  of  this  trust,  shall  pertain  and  belong  to  my  lawful 
grandchildren  then,  in  life,  share  and  share  alike;  and  to  that 
effect  I  hereby  convey  and  make  over  the  same  to  them  and  theiir 
executors  accordingly,  op  the  satoe-cooditiohs  and  stipulations 'aii<- 
nexed  to  the  other  provisions  before  Written,  conceived  in  their 
favour;  and  generally,  I  provide  and  declare  thait  my  said  acting 
trustees  or  trustee  shall  have  the  full  power  and  option,  in  all 
cases  which  may  occur  respecting  my  said  grandchildren,  either 
to  make  to  them  respectively  uticdnditional  payments  of  what  shafl 
arise  to  them  in  virtue  hereof,  on  their  respectively  attaining  the 
age  of  twenty-one  years  compkte^  or  Wing  inarried  with  appro- 
bation foresaid,  or  then  to  settfe  and  establish  the  same  upon  each 
of  them,  and  their  heirs  and  executors,  ^ith  and  under  such  con*- 
ditions  and  stipulations  as  my  said  trustees  or  trustee  shall  tbeni 
in  existing  circumstances,  deem  expedient  to  render  the  same 
most  useful  and  beneficial ;  #Uh  power  also  to  my  said  trustees 
or  trustee  to  make  such  advances  to  each  of  thentf  while  minors^ 
as  may  be  deemed  expedient  to  accomplish  their  education,  And 
bring  them  forward  with  advantage.' 
The  truster  died  in  February  1822,  after  haviiiig,  by  successive 
deeds  of  codicil  and  of  ratification,  executed  in  the  years  1814| 
1816  and  1817,  confirmed  and  ratified  his  trust-setdetnent  of  181  If 
under  certain  variations  and  alterations.  On  his  death  it  eame  into 
operation,  all  the  trustees  having  accepted,  with  ote  exception. 

In  April  1820,  the  claimant,  Mrs  Crawford,  the  eldest  daughter 
of  Charles  Angus,  married  Dr  William  Crawford  of  Littleton,  ^th 
the  apparent  approbation  of  her  father  and  grandfather.  By  her 
contract  of  marriage,  certain  ptovisions  were  secured  to  her^  both 
by  her  father  and  her  husband;  but  it  was  expressly  declared,  that 
these  provisions  would  not  preclude  her  from  whdt  she  ntfight  re- 
ceive at  the  death  of  her  father  and  grandfather. 

Charles  Angus  died  in  1820,  having  predeceased  his  fsttber.  His 
mother,  the  widow  of  the  truster,  survived  till  1830. 

Mrs  Crawford's  nmrriage  #a8  dissolved  in  1826,  by  her  husband's 
death.  The  only  issue  of  it  was  the  claimant,  William  R.  Craw- 
ford, who  was  a  posthumous  child.  Dr  Crawford  had  executed  a 
conveyance  of  his  estates  in  favour  of  his  wife,  upon  which  she  was 
iftfeft  after  bis  d^tb.     Biit  this  conveyance  and  infeftment  w^re 
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SO  Jan.  ]B3%  afterwards  reduced  Jht  the  instance  of  her  son  and  his  factor  loc6 
tutoris,  as  in  contravention  of  his  rights  as  heir  of  the  marriage,  in 
so  far  as  it  carried  to  Mrs  Crawford  any  thing  beyond  the  provi^ 
sions  contained  in  the  marriage-contract. 

The  trust^management  continued  for  some  time  in  operation; 
but  was  interrupted  by  the  death  of  one  of  the  accepting  trustees; 
by  another  having  gone  to  Jamaica  animo  remanendi;  and  by  the 
bankruptcy  and  sequestration  of  the  third,  and  his  subsequently 
leaving  the  country.  In  1827,  the  parties  beneficialiy  interested 
in  the  trust-deed  applied  to  the  Court,  who  appointed  the  raiser, 
Mr  Morland,  as  curator  bonis,  for  the  purpose  of  administering 
it.  Morland  acted  in  this  capacity  till  1882,  when  he  was  exo- 
nered  in  the  course  of  the  present  action  of  multiplepoinding.  He 
made  various  payments  to  Mrs  Crawford  in  1827  and  1828,  ad 
in  part  of  her  share  of  the  trust-funds,  which  share  amounted  to 
L.2410 :  18 :  7^.  Of  the  balance  unpaid,  L.1500  was  deposited  ill 
the  British  Linen  Company  Bank,  and  the  rest,  being  L.322,  16c^« 
7^d.,  was  in  Mr  Morland's  own  hands.  The  claimant.  Cowan,  hav^ 
ing  raised  an  action  against  Mrs  Crawford  and  her  son,  as  reprc" 
senting  the  late  Dr  Crawford,  in  order  to  constitute  a  debt  of 
L.3000,  alleged  to  have  been  due  by  him,  executed  arrestments 
upon  the  dependence  in  the  hands  of  the  British  Linen  Company 
and  of  Mr  Morland,  for  attaching  the  foresaid  sums  of  L.ldOO  and 
L.322: 16:7^.  About  the  same  time,  Messrs  Angus  and  Boyd, 
the  surviving  trustees,  by  letters  from  them,  dated  respectively  at 
St  Ann's,  Jamaica,  and  Boulogne,  in  exercise  of  the  powers  con- 
ferred by  the  trust-deed  in  the  above-quoted  provisions  and  decia* 
rations,  called  upon  and  directed  Mr  Morland,  who  was  in  posses- 
sion of  the  trust-estate,  to  invest  Mrs  Crawford's  share  of  the  trust* 
funds  on  undoubted  heritable  security,  for  her  behoof,  in  liferent^ 
and  her  child  or  children  in  fee.  Mr  Morland  thereupon  raised  this 
action  of  multiplepoinding,  in  which  claims  were  given  in  with  regard 
to  the  above  sums  of  L.1500  and  L.322 :  16  :  7^,  on  the  one  hand, 
by  Cowan,  who  claimed  them  as  having  fallen  to  his  debtor,  Dr 
Crawford,  jure  mariti,'on  the  death  of  the  truster;  and,  on  thd 
other,  by  Mrs  Crawford  and  her  son,  founding  on  the  letters  of 
the  trustees,  add  claiming  that  these  sums  should  be  set  apart  for 
their  sever&l  interests,  in  terms  thereof. 


Lord  Ordi- 
nary's Inter- 
locutor, 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  having  considered  the  closed  record  in  this 
<  competition,  and  heard  parties'  procurators,  and  made  avisandum, 
^  Finds,  that  the  power  of  regulating  the  investment  and  destina- 
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tioD  of  the  8hare  of  the  residae  of  the  funds  of  the  late  William  20  Jan.  id37. 
Angus,  falling  to  the  claimant,  Mrs  Crawford,  as  a  daughter  of    V^^y^h^ 
Charles  Angus,  which  was  conferred  on  the  trustees  named  by  ^^jl^l'^nd 
the  said  William  Angus  in  his  deed  of  settlement,  and  on  the  Others.        ' 
acceptor  and  survivor  of  them,  did  not  become  inoperative  in  con-       TTT^- 
sequence  of  the  marriage  of  the  said  Mrs  Crawford  in  the  lifetime  nary'i  inter- 
of  the  testater :  Finds,  that  the  trust,  and  the  power  of  appoint-  lo<^utor. 
ment  vested  by  it,  were  not  evacuated  by  the  death  of  one  tras" 
tee,  the  departure  of  another  from  this  country,  and  the  bankruptcy 
of  the  third,  nor  by  the  appointment  of  the  pursuer  as  curator  bonis  r 
Finds,  that  notwithstanding  the  arrangement  so  made  for  the  cus-* 
tody  and  management  of  the  property,  the  trust  still  subsisted, 
for  the  protection  of  all  the  interests  involved  in  it :  Finds,  that 
it  was  sUU  competent  for  the  surviving  trustees  to  exercise  any 
power  vested  in  them  by  the  trust-deed,  in  so  far  as  their  situa« 
don  enabled  them  to  do  so,  and  the  interest  of  those  for  whose 
benefit  it  was  given  required  it :  Finds,  that,  in  the  circumstances 
of  the  case,  and  the  fund  ascertained  as  the  share  due  to  the 
claimant  still  remaining  under  the  trust,  though  in  the  hands  of 
the  curator  bonis,  by  authority  of  the  Court,  the  surviving  trus^ 
tees  were  warranted  and  justified,  by  the  evident  intention  of  the 
testator,  in  requiring  that  the  money  should  be  invested  in  the 
terms  expressed  in  their  letters  produced,  so  as  to  secure  it  for 
the  exclusive  benefit  of  the  two  claimants,  Mrs  Crawford  and  her 
son,  according  to  their  respective  interests :  Finds,  that  the  prin** 
cipal  of  the  said  fund  being  so  held  under  trust,  subject  to  the 
exercise  of  the  power  of  investment,  and  under  the  burden  of  the 
widow's  annuity,  which  subsisted  till  long  after  Dr  Crawford's 
death,  never  was  vested  in  Dr  Crawford,  or  payable  to  him,  as 
personal  estate  falling  under  his  jus  mariti ;  and  that  it  was  not 
canied  by  his  deeds  of  settlement ;  but  finds,  that  in  so  far  as 
any  interests  became  due  to  Mrs  Crawford,  after  satisfying  the 
widow's  annuity,  and  the  other  primary  purposes  of  the  trust,  du-* 
ring  the  subsistence  of  her  marriage  with  Dr  Crawford,  if  any  such 
there  were,  such  interest  must  be  considered  as  in  bonis  of  the 
said  Dr  Crawford,  and  as  carried  by  his  settlements :  Finds,  that 
the  rights  of  the  claimants,  Mrs  Crawford  and  William  Crawford, 
could  not  be  prejudiced  by  any  act  of  the  curator  bonis,  in  lending 
out  the  funds  in  any  particular  terms ;  and  that  the  arrestments 
used  by  the  other  claimants,  as  creditors  of  Dr  Crawford,  were 
not  eflectual  to  attach  the  said  funds  as  part  of  his  estate  :  Finds^ 
that  the  letters  of  Mr  William  Angus  and  Mr  Edward  Boyd, 
produced,  contain  a  sufficient  expression  of  their  will  as  trustees, 
at  least  to.  the  effect  of  rendering  it  competent  and  necessary  for 
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in)  J^n.  I837«  c  the  Conrt,  eithef  to  direct  the  fund  to  be  iminediately.iaveftMy 

*  in  terms  of  the '  rnstraetions  so  given  to  the  judicial  factor,  or  to 

<  remain  in  publica  custodia,  till  any  more  formal  appointnient  that 
^.may  be  thopght  necessary. shall  be  iqade :  Therefore,  repels  the 

<  claim  of  William  Cgw^n,  except  to  ^be  limited  extent  above  ex- 
^  pressed ;  and  snbject  tcr  tfa.alexoeption,  prefers  the  ^tbet^^laimqnts, 

<  Mrs  Crawford  ai)dV\Villiai|i  Crawford^  ai^cordiag  to  theiir  respec- 

*  tive  claims;  but,  before  granting  aiiydecerniture  or  irarrant^  ap« 
^points  the oaase  to  bevenrolled/ in  brd^  that* the; slbpve  findings 

*  may  be  correctly  carried  into  eifect;  reserves  any  question  as  ta 

<  the  liability  of  Mrs  Crawford  to  the  claimant,  Mr  Cowan,  as  re-^ 
<.  presenting  her.  husband^  DrCrawfdrd:  Finds  no  expenses  due, 
$  so.  far  as  hitherto  incurred.' 

Note.-^^  1.  It  is  very,  clear  to  the  Lord  Ordinary,|  thatihe  power 
and  duty  of  the  trnstees  to  attend  to  the  interest  of -Mrs  Crawford, 
as  a  daughter  of  Charles  Angus,  and  of  anjrchild-^he  might  have, 
as  opposed  to- the  interest  of  her  huliband,  were  not  at  all  super- 
seded by  the  circumstance  .ef  her  having  been  married,  before  the 
testator's  death*  On  the  contrary,  according  to  the  evident  in- 
tention of  the  testator,  it  rendered  the  call  on  them  to  do  so.  more 
imperative.  Such  a  question  cannot  be  determined  by  a  rigid 
construction  of  the.  word  ^  then,'  lised  demonstratively  only,"with 
a  reference  to  evetits,  which,  at  the  date. of  the  deed,  were  pro- 
spective^ anrd "might  be  after  the. testator's  death*  He  lAade  jid 
deed  subsequent  to  Mrs  Crawford's  marriage,  and  therefore  no- 
thing can  be  inferred  as  to  the  construction  of  the  words,  from 
his  surviving  that  event  '  But  his  real  meaning  is  to  be  found 
in  the  whole  elauses  of  the  deed,  and  is  piade  manifest  by -the 
provision  in  the  case  of  Janet  Hornell,  compared  with  the  clauses, 
special  and  general,  affecting  the  slmres  of  the  children  of  Charles 
Angus*  Janet  Hornell  was  married  at  the  date  of  the  .deed; 
and  the  testatoif  firit  provides  expressly,  tlrat  if  she  survives  him, 
her  share  shall  be  invested  by  the' trustees  toiler,  in  liferent  only, 
and  her  children  in  fee,  excluding  fhe  jus 'mariti>  al|d  theiq  he 
declares,  that  if  she  predeceases  him,  her  share  shall  belong  to 
her  children  ;-but  that,  whether  she' survives  or  predecease^,  the 
trustees  shall  take  charge  of  the  interest  of  her  children,  *  in. the 
same  manner  as  I  have  appointed  them  to  take  care  of  that  of 
'  the  children  of  Charles  Angus,'  and  gives  power  accordingly  td 
secure  and  establish  such  interests  in  both  cases.  It  is  after  this 
that  the  general  clause  on  page  7.  occurs ;  and  the  Lord  Ordi- 
nary can  have  no  doubt  of  the.  true  meaning  of  it.  In  the  event 
which  occurred,  the  powers  of  the  trustees  came  into  operation 
at  the  testator's  death  ;  -  and  the  Lord  Ordinary  has  no  idea  that 
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SQoh  ft  powet  aa  thU  was  evacuated,  because  it  was  not  inMantly  20  Jan.  ]83T« 
exercised,  or  that  it  could  be  «o,  as  long  as  the  money  was  not  ^^^^V*^ 
either  paid,  ^r  expressly  demanded.  .  Neither  of  these  things  Cowa^n  and 
did,  -or  could  take  place  here ;  because  the  money  was  necessarily  Others, 
lotted. up  till. long  ^ter  Dr  Crawford's  <leath,  in  1826.  But  if  ^^ 
it  bpid-be^notherwnl^,Dr- Crawford  could  have.inade.no  demand 
ptk  the  ti^eeii;  bu't.'aither'.top^y  the  money,  or  to  4nr«9t  it*  under ' 
the.  power. given  to  them.  The  provision  as  tO[  the  Ir.^OOieft 
to  the  mdow  also  shdws*  that,  the  real  meaning,  could  nqt  bcj 
tbaf  the  trust  Was  to.  eease"  in  tjbe  manner  cooten'ded  for.  2/ 
The  Lord  Ordinary  isf  of  opinion  that  the  trust  wa»:  not  extin* 
g^isbe3  or  evacuated  by.  the  appointment  of  ]\Sr  M^rland  as  fac*. 
tor  loeo  tutorisii . or  by  the.  oircumstance  which. rendered  thatap- 
pQintmenC  necessary.  A  -question  was  mnch  discussed  before  - 
him,  how  fal  the  Court  could  •  iflterpose .  to  support,  the  objigcts  of 
sueb  a  trust)  where  all  the  trustees  had  failed^  by  death,  or  othisr-* 
wise,  so'aa  ta  be  iqcapftble  of  exercising.a  discretionary  pbwes 
given  to  themt  The  Lord  Ordinary  thinks  that.he  is  6ot  called 
upon  to  decide  any  such  question  in  the  present  case ;  though  he 
is  not  prepared  to  hold,  that  in  qo  case  the  Court  would  inter« 
fere  to  preserve  the  ultimate  interests  of  a  trust,  notwithstanding 
.that. the  later  practice  haB  been  adverse  tQ  their  doing  so,  with-* 
.  out  necessity ;  s^e  Belly  i.  85.  But  -here  there  Were  tWo  siirvr* 
ving  trustees.  •  One  of  them,  Mr  Boyd,  had  become  bankrupt) 
and  if  the  naatter  rested  upon  him,  it  would  'befieciessary  for  the 
Court  to  decide  whether  bankruptcy  extinguished  trust,  in. i^  case 
where  the  interest  of  the  parties  concerned  required  its  conti- 
nuance. In  the  case  of  M^Dowall,  Nov.  20.  1789,  the  Court  did 
find  that.a  trust  had  &Uen  by  the  bankruptcy  of  the  trustee^  Bu6 
it  is  evident,-from  the  report,  that  the  Court  did  not  intend  to  lay 
down  a  rule,  that  iiv  all  cases  bankruptcy  would  produce  an  abso- 
lute incapacity  in  the  trustee  to,  do  any  thing,  even  where  it  was 
necessary,  for  the  objects  of  the  trust,  that  the  powers- should  not 
perish.  Accordingly,  Mr  Bell,  in  referring  to  that  case  of 
M^Dowall,  (Bill,  1.  32,  note,)  distii^ctly  explains  it  as  not  import- 
ing any  such  rule.  And  in  such  a  case  as  the  present,  though  it 
might  be  necessary  for  the  Court  to  ^ke  the  funds  out  of  the 
hands  of  the  bankrupt  trustee,  it  does  not  follow  that  he  might 
not  still  be  in  full  capacity  to  attend  to  the  interest  of  children, 
in  the  ultimate  investment  of  the  money  as  authorised  by  the  deed. 
But  even  this  question  does  not  properly  occur ;  for  Mr  William 
Angus,  the  other  trustee,  was  and  is  still  alive.  He  went  to  the 
West  Indies  no  doubt,  and  thereby  became  unable  to  take  the 
actual  charge  of  the  funds ;  and  the  legal  remedy  for  his  absence 
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was  obtained  by  the^ippointment  of  Mr  Morland  as  curator  bonis. 
But  Mr  Angus  was  in  no  way  divested,  and  was  under  no  other 
incapacity.  If  he  had  returned  to  this  country,  he  might  have 
resumed  the  whole  management,  and  called  on  the  Court  to  su- 
persede the  temporary  appointment  of  the  curator  bonis  as  no 
longer  necessary.  But  a  curator  bonis  could  not  exercise  the  dis- 
cretionary powers  of  a  trust;  and  Mr  Angus,  though  residing 
abroad  for  a  time,  was  not  thereby  disabled  from  exercising  any 
such  power,  consistently  with  the  objects  of  the  truster,  and  foif 
the  benefit  of  parties  interested  in  the  settlement.  The  Lord 
Ordinary  thinks,  therefore,  that  he  at  least  had  full  power  to  give 
the  instruction  which  he  has  given.  The  letter  of  Mr  Boyd  was 
necessary  even  in  this  view,  because  he  is  a  surviving  trustee^ 
and  there  is  more  than  reasonable  doubt  whether  he  has  not  also 
power  to  act  It  cannot  hurt  the  instruction  by  Mr  Angus,  but 
it  may  be  necessary  to  it,  and  at  any  rate  corroborates  it  The 
other  points  in  the  interlocutor  do  not  require  any  particular  ex- 
planation. There  may  be  doubt  whether  the  letters  are  sufficient 
in  point  of  form,  the  curator  bonis  having  no  power  to  act  by  his 
own  title.  But  they  are  at  least  sufficient  to  warrant  the  Court 
to  authorise  the  investment,  or  otherwise  to  hold  the  fund  till  a 
more  formal  document,  if  thought  necessary,  shall  be  produced. 
Though  the  Lord  Ordinary  decides  against  the  claim  of  Dr  Craw- 
ford's creditors,  he  thinks  that  there  is  such  reasonable  doubt  iil 
the  case  as  to  justify  the  trial  of  it,  and  therefore  he  finds  no  ex- 
penses due.' 

Cowan  having  reclaimed  on  the  merits,  and  the  other  claimants 
on  the  point  of  expenses,  cases  were  ordered  by  the  Court 

lAnrd  Glenlee. — The  powers  of  the  trustees  were  not  evacuated. 
No  doubt  the  fee  of  the  subjects  was  in  the  grandchildren,  but 
there  might  have  been  limitations  imposed  on  it  by  the  trustees. 

Lord  Medwyn. — I  am  inclined  to  concur  in  the  interlocutor. 
The  whole  question  is  on  the  fifth  clause  of  the  deed.  The  plain 
object  of  the  old  gentleman  was  to  vest  the  residue  in  his  grand- 
children, but  giving  most  ample  powers  to  the  trustees  to  settle  it 
in  the  most  beneficial  way  for  them.  Unquestionably  the  fee  is 
in  Mrs  Crawford,  but  subject  to  being  settled  in  the  way  most  bene- 
ficial to  her.  I  think  the  appointment  of  a  curator  did  not  interrupt 
the  subsistence  of  the  trust  The  Court  only  supplied  the  abey- 
ance of  the  trust  by  that  appointment  I  quite  agree  in  the  ge*' 
neral  principles  of  the  interlocutor,  and  am,  on  the  whole,  for  ad- 
hering. 
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Lord  Justui'Cterh — Looking  to  the  whole  deed,  I  agree  with  ISO  Jan.  iei4l 
your  Lordships  on  the  general  question^  and  on  the  principles  of    "^^^V^^ 
the  interlocutor.     The  fifth  clause  gives  most  ample  powers  to  the  ^°^|fn  and 
-trustees,  and  I  do  not  think  that  the  trust  can  be  considered  as  Others, 
evacuated  by  any  thing  that  has  happened.     As  to  the  mode  of  ex-  opi^Ji^of 
ercising  the  discretionary  power,  the  proper  way  is  by  a  formal  Court. 
deed.     I  have  no  difficulty  in  acceding  to  the  principles  laid  dowh 
by  the  Lord  Ordinary.  ' 

Lord  Meadowbank  absent. 
•    The  Lords  unanimously  adhered^  and  remitted  to  the  Lord  Or-  Judgment. 
dinary,  refusing  all  the  notes,  and  finding  no  expenses  due. 

Lord  Ordinary,  Monereiffi  Act.  Keay,  Cowan.  Alt.  JkPNeiU,  Whigham, 

George  M'CkUand,  W.  S.  John  JiPCrachm,  W.  S.  and  David  Whigham,  W.  S. 
Agents.        F,  Clerk. 

R. 


SECOND  DIVISION. 

No.  LXX.  2l8C  January  1837. 

Mas  MARION  JAMESON  or  CARGILL^  and  Others^ 

against  ' 

WILLIAM  MUIR,  (Trustee  for  Smith's  Creditors.) 

« 

Superior  and  Vassal. — Founds  thai  a  pro  indiviso  conveyance  to 
a  superiority  was  not  liable  to  obJectioUf  as  creaHng  tntdtipUcatiofi 
of  superiors. 

This  was  an  action  by  two  parties  holding  a  pro  indiviso  right  to 
the  superiority  of  certain  subjects,  against  the  defender,  as  their 
vassal,  concluding  for  payment  of  feu*duties,  &c.  It  was  objected 
to  their  title,  inter  alia,  that  the  pro  indiviso  right  held  by  them 
cnreated  a  multiplication  of  superiors. 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  addl- 
ing a  note : 

^  Finds,  that  as  the  pursuers,  Robert  Cargill  and  James  Cargill',  Lord  Ordl- 
«  now  standing,  by  the  death  of  Mrs  Cargill,  the  liferentrix,  in  the  fJJT^torJ"*'*' 
^  full  fee  of  the  superiority  in  question,  hold  the  said  right  of  supe- 
<  riority  jointly,  by  one  title  pro  indiviso,  and  must  concur  in  any 
^  entry  to  be  granted  to  the  defender  as  vassal,  if  he  shall  be  found 
^  liable  ta  take  such  entry,  there  is  jio  splitting  of  the  superiority 
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or  multipllcalion  of  superiors,  to  entitle  the  defender  to  object  to 
tbe  title  of  the  pursuers  to  maintain  the  conclusions  of  the  sum* 
moos  in  this  action :  Therefore  repels  tbe  said  objection  and  d^ 
fence ;  appoints  the  cause  to  be  enrolled,  in  order  that  the  parties 
may  be  heard,  so  far  as  it  may  be  necessary,  on  the  other  pleas 
stated  in  the  defence^  and  on  the  mode  of  disposing^  of  such  of 
them,  as  inrolve  disputed  matters  of  fact ;  and,  in  the  meantiiBe^ 
reserves  all  questions  of  expenses.*  ...»  _     *. 

Note, — <  It  is  perhaps  singular,  but  it  does  nOt  app^ilr  that  the 
precise  point  here  agitated  has  oecttrfed  in  any  reported  ease,  or 
is  distinctly  adverted  to  by  any  institutional  writer.  •  There  is  no 
doubt  as  to  the  general  rule,  that  a  vassal  is  not  bound  to  submit 
to  a  splitting  of  the  superiority  into  partd*,  and  a  multiplication  Of 
superiors,  by  giving  one  part  to  one  person,  and  another  part  to 
Qppther.  But  the  Lord  Ordinary  sees  no-  authority  for  holding, 
that  an  estate  of  superiority  n^ay  not  be  held  by  two  persons,  by 
a  joint  title  pro  inidiviso,  or  that  the  va3s4  '^  entitled  to  refuse  to 
take  an  entry  to  the  whole  subject  fi;om  the'  joint  superiors  /ten- 
dering one  charter ;  and  he  thinks  that  there  is  some  authority  for 
the  reverse,  in  a  case  which,  though  not  precisely  parallel,  affords 
an  inference  a  fortiori. 

f  The  reported  cases  on  this  point  of  feudal  law^  df  tb^  vaMal's 
right  to  object  to  the  multiplication  of  superiors,  have  almost  all 
occurred  in  connection  with  contested  elefciiotis  of  members  of 
Parliament  But  it  is  evident,  ttiat  in  every  such  caii^e  there  ne- 
qessarily  must  have  been  a  proper  ^l|tting  or  division  of  the  supe- 
riority into  separate  parts  or  estate^. .  The  operation  would  have 
answered  no  purpose  otherwise.  So  it  was  accordingly  in  tiie 
cases  of  the  Duke  of  Montrose,  &c»  v.  Calquhoim,  Jan.  dl.  1781 ; 
Graham  v.  Westenra,  May  23.  1826;  and  also  in  Maxwell  v. 
Macmillan,  June  9.  1741.  The  facts  of  this  last  case  are  not  dis- 
tinctly  brought  out  in  the  reports  of  Kilheri^n  and  Clerk  Home, 
JUT.  8817,  though  the  argument  implies  what  was  the  eharaoier  of 
the  conveyances.  But  there  is  a  report  by  Elchies,  No.  4^  Supth 
rior  and  Vassal^  which  renders  the  state  of  the  ease  perfectly  cleac^ 
as  being  that  of  a  positive  splitting  for  creating  separate  freehoM 
estates  of  superiority  as  qualifications  for  election.  Whatever 
loose  expressions,  therefore,  may  occur  in  the  appeal  case,  (as  aln 
leged  at  the  bar,)  it  is  simply  impossible  thai  the  question  could 
relate  to  a  joint  pro  indiviso  title  of  superiority. 
<  The  case  of  heirs*portioners  comes  nearer  the  point,  though  it 
is  not  the  same.  Heirs-portioners  are  not  joint  proprietors,  but, 
as  their  name  imports,  part  owners  or  portioners.  They  bold  pro 
indivi|6^  while  the  subject  is  un^vided.    But  each  has  a  title  in 
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herself  to  her  ovni  part  or  share,  which  she  may  alienate  or  bur-  21  Jan.  1837. 
den  by  her  on^  separate  act.     The  condition  of  twp  joint  pro-     ^^'^V^ 
prietoTS  in  the  fee  is  very  di£ferent:  they  have  no  separate  estates,  caT^u  V^ 
bat  only  one  estate  vested  in  both,  not  merely  pro  indiviso  in  re-  Muir. 
spect  of  possession)  but  altogether  pro  indiviso  in  respect  of  the     ^^ 
right.     The  distinction  is  the  same  which,  the  Lord  Ordinary  be- 
lie ves,  is  expressed  by  English  lawyers,  by  the  terms  joint  tenants 
and  tenants  in  common. 

*  But  that  case  of  heirs*portioners  does,  notwithstanding,  furnish 
some  authority  for  the  present  question.  The  law  holds,  that  an 
estate  in  superiority  is  indivisible ;  and  therefore,  when  there  is 
but  one  such  right,  the  eldest  heir<-portioner  is  entitled  to  take  it, 
compensation  being  made  to  the  rest  otherwise.  And  hence  it  is 
held,  that  the  vassal  under  such  a  right  is  not  bound  to  take  any 
entry  of  a  part  from  any  of  the  heirs.  Yet  the  same  authority 
which  so  decided,  held  expressly,  that  if  all  the  heirs-portioners 
concur  in  offering  one  charter  of  the  whole,  the  vassal  is  bound  to 
accept  of  it  This  was  in  the  case  of  Lady  Luss  t;.  Inglis,  July 
39.  1678,  Mor.  15,028 ;  the  judgment  in  which,  as  reported  by 
Stair,  is  in  these  words :  ^  The  Lords  repelled  the  defence,  and 
found  that  the  vassal  was  not  obliged  to  take  infeftment  severalty 
from  the  heirs-portioners  of  the  superior,  but  either  from  the 
whol^  jointly,  or  from  the  eldest,  by  the  prerogative  of  her  birth.' 
Stair  himself,  iii.  5.  11,  expressly  adverts  to  this  finding  in  men- 
tioning the  decision  ;  and  it  is  more  pointedly  taken  notice  of  in 
a  note  to  one  of  the  editions  of  his  work,  at  ii.  4. 17 ;  see  More's 
edition,  p.  256.  Bankton  also  so  states  the  law,  that  the  vassal 
is  not  bound  to  take  infeftment  of  all  the  heirs-portioners,  ^  unless 
they  concur  in  one  precept' 

<  The  case  of  two  joint  proprietors  in  the  fee  is  evidently  a  case 
a  fortiori.  They  not  only  may  concur,  but  must  concur  in  every 
dtle  to  be  granted.  There  are  not  two  estates,  but  one  estate 
only.     The  superiority  is  not  split  at  all. 

<  The  Lord  Ordinary  does  not  rest  any  thing  on  an j^  view  of 
expediency  or  convenience.  But  it  would  evidently  be  attended 
with  great  inconvenience,  if  it  were  to  be  held  that  a  profitable 
estate  of  superiority  could  not  be  at  all  held,  with  its  issues  and 
profits,  by  two  parties  jointly  in  the  fee.  On  the  other  side,  the 
vassal  has  always  his  remedy.  If  the  joint  superiors  will  not,  or 
cannot  concur  in  one  charter,  he  is  not  bound  to  enter  with  them 
at  all ;  and  if  he  desires  an  entry,  he  is  in  that  case  entitied  to 
pass  them  over,  and  enter  with  the  over-superior.  That  was  the 
precbe  remedy  given  in  the  case  of  Lady  Luss.' 
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21  Jan.  1837.       The  defender  reclaimed. 

Monroj  in  support  of  the  note,  pleaded — That  there  was  no  ground 
for  supporting  the  analogy  between  the  present  case  and  that  of 
heirs- portioners,  the  one  arising  in  lege,  the  other  by  the  act  of  the 
party.  Stair's  report  of  the  case  of  Lady  Loss  is  different  from 
that  of  Lord  Fountainhall.  In  Stair's  report,  it  is  stated  that  the 
Court  found  that  the  vassal  was  bound  to  take  an  entry  from  the 
whole  severally.  The  real  point  is  in  Fountainhall,  where  it  is  ex- 
pressly stated  that  the  Court  found  the  vassal  was  only  bound  to 
enter  with  the  eldest  Stair  is  clear  that  the  eldest  heir-portioner 
IS  alone  entitled  to  a  superiority.  Erskine  also  lays  it  down  that 
only  one  heir-portioner  shall  be  superior  to  each  individual  vassal ; 
Ersk.  iii.  8.  13;  Fentori,  26th  Feb.  1528,  Mor.  5357.  To  sanc- 
tion this  pro  indiviso  conveyance  is  indirectly  to  sanction  the  after 
division ;  for  if  the  Court  declare  the  right  effectual  against  the  vas- 
sal, how  can  they  prevent  the  law  front  attaching  upon  the  right, 
and  creating  a  division  equally  effectual  against  the  vassals  ?  But, 
besides,  a  pro  indiviso  right  must  necessarily  greatly  increase  the 
expense  of  the  vassal's  title,  and  cause  perplexity  and  diminished 
security  in  imposing  upon  him  the  necessity  of  ascertaining  all  the 
parties,  and  their  respective  representatives,  who  must  join  to  in- 
validate the  title.  It  was  very  soon  decided  that  a  pro  indiviso 
right  did  not  give  a  vote ;  but  the  law  has  been  recently  altered  in 
this  respect,  which  must  necessarily  add  weight  to  the  objection. 


Opinion  of 
Court. 


Judtrment. 


Lord  Medwyn. — There  is  in  fact  no  multiplication  of  superiors 
in  the  legal  sense  of  the  word,  because  that  implies  the  actual  split- 
ting. Here  there  is  but  one  sasine,  though  both  must  concur  in 
giving  entry  to  the  vassal.  A  case  of  hardship  might  occur  if  the 
pro  indiviso  right  of  one  or  several  superiors  were  sold  or  adjudged, 
and  held  by  different  progresses.  The  vassal's  situation  would  be 
rendered  worse,  though  the  superiority  was  still  held  by  all  pro  in- 
diviso.    But  there  is  no  such  case  here. 

Lord  Justice'ClerK — I  entirely  concur.  I  think  there  is  no  so- 
lidity in  the  argument  I  hold  it  clear  there  has  been  no  attempt  to 
multiply  superiors.  The  question  is,  may  not  a  right  of  superiority 
be  held  pro  indiviso  ?    I  think  it  may  be  so. 

The  other  Judges  concurred.  The  Court  adhered^  with  expenses 
since  the  date  of  the  interlocutor. 


Lord  Ordinary,  Moncrefff.         Act.  Kcat/t  G,  Beii,         Alt.  Monro, 
ffill,  W.  if.  and  Wm,  Alexander,  W.  S.  Agents.  T,  Ckrk. 


JRoUrt  Car- 
II. 
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FIRST  DIVISION. 

No.  LXXI.  24^  Januartf  1637. 

JOHN  AND  SAMUEL  MUIR  and  Company 

offoinst 

JAMES  AND  ANDREW  MUIR, 

Process. — Jory  Trial. — (Bill  of  Exceptions.) — No  alteration 
can  be  made  on  a  bill  of  exceptions  which  has  been  adjusted  by  the 
^partiesy  and  signed  by  the  Judge^  except  of  consent  of  the  parties^ 

A  MOTION  being  made  to  fix  a  day  to  discuss  a  bill  of  exceptions, 

K£ay  objected^^\aX  the  bill  had  not  been  finally  adjusted ;  for 
although  there  was  certainly  a  bill  which  had  been  adjusted  by  the 
parties,  and  signed  by  the  Lord  Ordinary,  yet,  as  that  bill  had  been 
sent  back  by  this  Court  to  have  certain  alterations  made  upon  it, 
which  alterations  had  not  been  made,  no  discussion  could  take  place 
till  the  bill  had  been  put  in  proper  shape. 

The  Dean  of  Faculty j  for  the  exceptor,  answered — That  a  bill 
had  been  originally  adjusted  by  the  parties,  and  signed  by  the  Losd 
Ordinary;  that  no  idteration  could  after  that  be  made  upon  it, 
without  the  consent  of  both  parties ;  that  as  the  proposed  altera- 
tion was  the  introduction  of  the  whole  evidence  of  a  long  trial,  where 
the  point  in  dispute  was  in  regard  to  the  admissibility  of  a  docu- 
ment which  had  been  rejected  at  an  early  stage  of  the  proceedings; 
that,  in  these  circumstances,  he  could  not  consent  to  any  such 
alteration ;  and,  therefore,  that  having  the  original  bill  finally  settled, 
he  was  entitled  to  move  the  Court  to  appoint  a  day  when  the  bill 
should  be  heard. 

The  Court  being  of  opinion  that  a  bill  of  exceptions,  when  once  judgment, 
adjusted  and  signed  by  the  Lord  Ordinary,  could  not  be  altered  but 
by  consent  of  parties,  granted  the  motion. 

Act.  Jr«ry.        Alt.  Dem  ofFae.  (Hope,)        On  $  Martin,  W.  S.  and  Woiher^iHHm 
f  Maekf  W.  S.  Agents.        Jtiry  Clerk. 

C.  R. 
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FiusT  jDjrisiojsr. 

No.  LXXIL  24th  January  1887. 

CHEISTIAN  ANDERSON 
offainMt 

GEORGE  HOOK 

Master  akd  Servant. — Comtract.*^^  spinner  hamng  obfeded  io 

,   being  tr€auferred  by  her  master  Jram  the  mill  where  she  had  worked 

fir  three  years^  on  an  engagement  from  year  to  year^  to  another  mill 

belonging  to  him,  on  account  of  its  being  about  half  a  mile  farther 

from  her  home, — -found,  that  her  master  was  not  entitled  so  to  trans- 

fir  her,  there  being  no  iuffieientproofofan  established  practice  at  the 

works,  or  of  a  special  agreement  between  the  parties,  to  Aat  effect. 

STarmtiV*  Mr  Georgb  Moov,  the  retpoodent  in  this  advocation,  the  tenant 
of  the  two  spinning  works  of  Russell  Mill  and  Hospital  Mill,  present 
ed  a  summary  petition  to  the  Sheriff  of  Fife,  stating,  that  Christian 
Anderson,  tlie  advocator,  had  left  his  service,  contrary  to  agreement, 
and  praying  him  to  cite  her  to  appear ;  <  and  failing  her  so  appearing, 

<  to  grant  warrant  to  officers  of  court,  and  their  assistants,  to  appro- 
^  faend  her,  and  bring  her  before  yoa  for  such  examination  ^  and  upon 

<  the  premises  being  admitted  or  proven,  to  grant  warrant  for  ira^ 

*  prisoning  her  person  in  Cupar  tolbooth,  therein  to  remain  on  her 

*  own  expenses,  until  she  find  sufficient  security,  acted  in  yoor  court 

*  books,  to  return  to  the  petitioner's  service,  and  to  remain  there  oiv- 

*  til  Martinmas  next,  and  fiEiithfuUy  perform  her  usual  work ;  as  also, 
^to  find  her  liable  in  L.10,  or  such  other  sum  as  your  Lordship 

<  shall  fix,  in  name  of  damages  to  the  complainer ;  as  also  in  the 

<  expenses  of  this  application,  and  procedure  to  follow  thereon ;  or 
^  otherwise  to  order  and  to  do  as  to  your  Lordship  may  seem  pro* 

*  per/ 

Answers  were  lodged  by  the  advocator,  stating,  that  by  an  enf- 
gagement  from  year  to  year,  she  was  engaged  to  work  at  Hospital 
Mill,  from  Martinmas  1884  to  Martinmas  1835,  which  she  con- 
tinued to  do  till  the  29th  November  1834,  when  the  respondent's 
manager  intimated  to  her  that  she  was  thereafter  to  work  at  Russell 
Mill ;  that  this  she  declined  to  do,  being  under  no  obligation  to 
transfer  her  services  from  the  one  establishment,  which  was  only 
half  a  mile  distant  from  her  residence,  to  the  other,  which  was  a  mile 
and  a  quarter  distant ;  that  she  had  since  repeatedly  offered  to  work 
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as  usual  al  Hoepital  Mill,  which  offer  had  been  rejected  hj  the  ^^  J»*  18S7. 
respondent.  v^^y*/ 

It  appeared  that  the  respondent  engaged  the  advocator,  in  1824,  „,  Moon. 
to  work  as  a  spinner  at  Russell  Mill.     The  engagement  was  from     — - 
year  to  year;  and  in  terms  of  an  intimation  posted  at  both  the  re-    ""   ^^ 
spondent's  mills,  parties  were  to  be  bound  for  another  year,  unless 
notice  was  given,  by  either  of  theni,  in  the  August  preceding  the 
Martinmas  when  the  contract  was  to  finish.     In  1830,  the  advoca- 
tor agreed  to  go  along  with  her  sisters  to  work  at  Hospital  Mill, 
of  which  the  respondent  was  now  tenant,  the  work  and  wages  be- 
ing the  same ;  and  here  she  continued  to  work,  under  the  original 
engagement  from  year  .to  year,  until  November  1834.   * 

The  respondent  replied,  that  the  advocator  was  not  hired  exdu- 
uvely  to  either  mill ;  that  it  was  the  practice  to  transfer  spinners 
from  one  mill  to  the  other,  when  circumstances  rendered  it  neces- 
sary ;  that  it  formed  part  of  the  agreement  made  with  the  advo- 
cator, that  she  might  be  required  to  work  at  both  mills ;  that  in 
order  to  remove  any  obstacle  arising  from  the  greater  distance  of 
Bossell  Mill  from  her  residency.  Be  would  agree  to  provide  a  per« 
mn  to  carry  her  victnab  to  h^r,  if  she  went  to  that  mill; 

Tbe  judicial  declaration  of  the  advocator  having  been  taken,  and 
a  proof  led^  the  SherifE-substitute  pronounced  the  following  judg- 
ment: 

*  The  Sberiff-substitttte  having  again  oonsidered  this  case,  with  Sheriff's  Judg- 

<  the  declaration  of  the  respondent,  and  proof  adduced  for  both  par-  ^^^^ 
^  ties,  Finds  it  admitted  by  the  respondent,  in  her  declaration,  that 

<  she  entered  to  the  petitioner's  service,  as  a  spinner  at  Russell  Mill,    . 

<  in  the  year  1824,  and  continued  there  till  1830,  when  she  went 

<  with  her  sisters  to  work  at  Hospital  Mill :  Finds  it  also  admitted 

<  by  her,  that  there  was  no  new  agreement  betwixt  her  and  her 

<  master  when  she  removed  to  Hospital  Mill,  having  gone  there 
^  upon  her  former  agreement  at  the  other  mill ;  and  that  it  is  also 

<  admitted  by  her  that  there  was  no  difference  betwixt  the  work  or 
^  wages  at  the  two  mills :  Finds,  that  these  facts  are  also  proved  by 
^  the  evidence  of  Alexander  Smith  and  David  Lawson,  two  of  the 
'  petitioner's  witnesses,  and  managers  at  tlie  respective  mills :  Finds 
^  it  instructed,  by  the  deposition  of  the  said  Alexander  Smith,  that 

*  when  he  intimated  to  the  respondent  and  her  sisters  that  they 
^  were  to  go  to  Hospital  Mill  in  1830,  they  went  accordingly;  and 

<  that  when,  at  this  time,  he  also  distinctly  intimated  to  them  that 

*  they  were  to  come  back  to  Russell  Mill,  when  wanted,  they  made 

<  no  objections  to  it :  Finds  it  also  instructed  by  the  petitioner's 

*  proof,  that  after  he  became  tacksman  of  Hospital  Mill,  several  of 
^  the  work*people  went  there  from  Russell  Mill,  upon  their  orig}* 
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Sheriff's  Judg- 
ment. 


nal  engagement  at  that  mill,  and  that  it  has  been  the  practice  since 

to  transfer  the  services  of  the  work-people  occasionally  from  the 

one  mill  to  the  other,  when  required ;  and  this  fact  is  confirmed 

by  the  testimony  of  some  of  the  respondent's  witnesses :  Finds  it 

admitted  by  the  respondenti  as  well  as  proved,  that  she  continued 

to  work  at  Hospital  Mill  until  Saturday,  the  29th  day  of  Novem'^ 

ber  last,  (1834,)  when  she  left  it,  in  consequence  of  Uie  petitioner 

and  his  manager  wishbg  her  to  go  to  Russell  Mill,  and  that  she 

did  not  work  at  either  of  the  mills  until  Saturday  the  ISth  day  of 

December  following,  being  pay-day,  when  she  entered  to  Russell 

Mill,  and  wrought  that  day,  but  left  her  service  there,  because, 

as  she  alleged,  she  did  not  receive  payment  of  the  fortnight's 

wages,  for  which  she  had  not  wrought,  although  she  was  o£fered 

her  wages  for  said  Saturday :  Finds  it  admitted,  as  well  as  proved^ 

by  both  parties,  that  she  offered  herself  back  to  Hospital  Mill  on 

Monday  and  Tuesday,  the  Ist  and  2d  of  December,  but  was  re* 

fused,  because  she  did  not  go  to  Russell  Mill :  Finds  it  instructed 

by  the  proof,  that  Hospital  Mill  is  nearer  by  about  half  a  mile  to 

l^ringfield,  where  the  respondent  resides,  than  Russell  Mill ;  but 

owing  to  there  being  a  better  road  to  Russell  Mill,  the  difference 

of  time  in  going  from  Springfield  to  the  one  mill  and  the  other 

is  only  from  three  to  five  minutes  in  favour  of  Hospital  Mill : 

Finds,  that  the  respondent  has  brought  no  proof  of  her  averment, 

that  she  was  to  receive  the  fortnight's  wages  that  she  had  not 

wrought  for,  as  a  condition  of  returning  to  Russell  Mill  on  the 

ISth  of  December ;  but  finds  it  proved,  by  the  evidence  of  the 

said  Alexander  Smith,  that  in  order  to  remove  any  obstacle  as  td 

distance,  he  agreed  to  provide  a  person  to  carry  the  respondent's 

victuals  if  she  went  to  Russell  Mill :  Finds  it  instructed  that  the 

regulations  at  both  mills  are  the  same,  to  to  the  period  of  giving 

warning ;  and  as  it  is  not  alleged,  nor  did  she  in  fact  give  any 

warning,  as  required  by  these  regulations, .  finds  she  was  bound 

to  continue  in  the  petitioner's  service  until  Martinmas  next,  and 

in  either  of  the  said  mills  that  he  might  think  proper :  Finds,  that 

her  objection  to  the  distance  betwixt  Russell  Mill  and  Springfield 

was  no  reason,  in  the  circumstances  of  the  case,  for  deserting  her 

service ;  and  therefore  repels  her  defences,  and  ordains  her  to  re^ 

turn  to  her  service  at  Russell  Mill,  upon  Thursday  next,  at  10 

o'clock  forenoon,  and  to  continue  therein,  or  at  Hospital  Mill,  as 

the  petitioner  may  think  fit,  until  the  term  of  Martinmas  next; 

with  certification ;  it  being  understood,  however,  that  a  person,  if 

she  insists  upon  it,  must  be  provided  by  the  petitioner  to  carry 

her  victuals  as  long  as  she  works  at  Russell  Mill ;  and  the  re^ 

spondent  being  entitled,  under  said  regulations,  to  give  warning 
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on  the  first  day  of  Aognst  next,  that  she  is  to  leave  the  petitioncfr's  2^  Jan.  1837. 
service  at  the  said  term  of  Martinmas :   Finds  her  liable  in  ez«    ^"^V^^ 
penses,  and  allows  an  account  thereof  to  be  given  ifi,  and  when  ,;.  Moon? 
lodged,  remits  the  same  to  Mr  John  Givan,  to  be  taxed  by  him 
in  presence  of  the  parties,  or  their  agents ;  reserving  to  the  peti- 
tioner any  claim  of  damages  he  may  have  against  the  respondent 
for  deserting  her  service,  and  her  defences  as  accords.' 
Note.  —  *  The  objection  to  the  difference  in  distance  betwixt  Sberirs  Kota. 
Springfield  and  Russell  Mill,  and  that  to  Hospital  Mill,  appears 
somewhat  strange  in  coming  from  the  respondent,  who  had  wrought 
at  the  former  mill  for  no  less  a  period  than  six  years  before  going 
to  Hospital  Mill.     Her  removal  to  that  mill  was  not  on  account 
of  its  being  nearer  to  Springfield,  but  because  her  master  required 
her  services ;  and  as  it  is  distinctly  admitted  by  herself,  as  well  as 
proved,  that  she  went  there  along  with  her  sisters,  without  any 
objection,  upon  the  same  agreement  under  which  she  served  at 
-  Rnasell  Mill,  and  having  agreed  to  return  to  that  mill  when 
wanted,  and  the  work  and  rate  of  wages  being  the  same  at  both- 
mills,  the  Sheriff-substitute  is  of  opinion,  that  she  had  no  excuse 
for  deserting  her  service,  which  she  did,  first,  by  absenting  herself 
for  thirteen  days  from  both  mills,  and,  secondly,  by  leaving  Russell 
Mill  after  having  again  returned  to  it 

Anderson  bronght  the  present  advocation  of  that  judgment,  and  Advociaor*s 
an  objection  to  its  competency  having  been  rejected,  1st  June  1836,  ^ 
(vol.  xi.  p.  717,)  she  pleaded — The  original  petition  to  the  Sheriff 
was  incompetent,  in  respect  it  prayed  that  the  advocator  should  be 
imprisoned  till  she  found  caution,  not  only  to  return  to  her  work, 
but  also  to  continue  there  and  fulfil  all  the  conditions  of  her  ser- 
vice ;  Stewart  v.  Stewart,  0th  Feb.  1826.  The  judgment  of  the 
Sheriff  is  incompetent  and  erroneous,  in  respect  that  it  proceeds 
vpon  grounds  of  action  altogether  different  from,  and  inconsis-* 
tent  with  those  set  forth  in  the  petition,  and  pleaded  by  the 
petitioner.  The  judgment  of  the  Sheriff  is  farther  incompetent; 
in  respect  that  it  ordains  the  advocator  to  return  to  her  service, 
and  to  continue  there  till  Martinmas ;  whereas  the  prayer  of 
the  petition  was  only  for  imprisonment  till  caution  should  be  found. 
The  judgpnent  is  also  incompetent  and  erroneous,  in  respect  that 
it  defines  the  conditions  of  the  advocator's  service,  and  ordains 
her  to  work  at  either  of  the  respondent's  mills,  according  to  his 
pleasure;  thereby  going  beyond  the  prayer  of  the  petition,  de- 
ciding questions  which  had  not  been  put  in  issue  between  the  par- 
ties. 
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94  Jan.  I63t.  The  respondent  pleaded — Serrants  engag^ed  to  work  At  one  place 
are  bound  to  do  so  at  other  places,  unless  the  work  is  essentially 
different,  or  where  the  servants  would  suffer  hardship  by  being  so 
transferred*  Here  no  practical  hardship  has  been  proved ;  and  be- 
sides, it  has  been  proved  by  Smith,  the  manager,  that  her  sister  was 
warned  that  the  advocator  might  be  called  on  to  work  at  the  other 
mill 


Aodcysoii 
V.  Moon. 

Respondent*! 
Fleas. 


Lord  Ordi- 
nary*! Inter- 
locator. 


KoCt. 


The  Lord  Ordinary  (17th  Jupe  .1836)  pronounced  the  follow* 
ing  interlocutor : 

*  The  Lord  Ordinary  having  heard  counsel  for  the  parties^  and 
having  afterwards  resumed  consideration  of  the  record,  proof,  pro- 
ductions, and  whole  process,  finds,  that  the  interlocutor  of  the 
Sheriff  under  review  is  incompetent,  regard  being  had  to  the 
prayer  of  the  respondent's  petition,  and  the  nature  of  the  prpeess. 
On  the  merits,  finds  it  is  admitted  that  the  engagement  between  the 
respondent  and  advocator  was  from  year  to  year,  and  that,  at  ike 
time  the  last  year's  engagement  commenced,  she  was  employed  as  H 
spinner  at  Hospital  Mill,  as  she  had  been  during  the  two  preceding 
years :  Finds  it  is  not  proved  that  when  the  advocator  was  removed 
to  Hospital  Mill  in  January  1880,  it  was  intimated  to  her  that  she 
was  to  return  to  Russell  Mill  when  required :  Finds  it  is  not  proved 
that  it  was  the  practice  at  the  work  to  remove  spinners  from  Hospital 
Mill  to  Russell  Mill,  as  it  suited  the  convenience  of  the  respon- 
dent :  Finds,  that  the  contract  subsisting  at  the  date  of  the. petition 
must  be  held  as  applicable'  to  Hospital  Mill  alone,  and  that  it  waa . 
ultra  vires  of  the  Sheriff  to  modify  that  contract,  by  adopting  ar 
suggestion  made  by  the  respondent,  and  to' which  the  advocator 
had  never  acceded :  Therefore  advocates  the  cause,  alters  the  in- 
terlocutor of  the  Sheriff,  assoilzies  the  advocator  from  the  conclu- 
sions of  the  action,  and  decerns:  Finds  the  respondents  liable. in 
this  and  in  the  inferior  court,  in  so  far  as  they  have  not  already 
been  found  due ;  and  remits  the  account  thereof,  when  lodged,  .to 
the  Auditor,  to  be  taxed,  and  to  report' 
Note. — *  The  Lord  Ordinary  considers  this  question  of  importauiee 
as  a  precedent*  It  is  a  settled  liaw  that  the  Judge  Ordinary  or 
Justices  of  Peace,  in  the  exercise  of  their  powers  as  police  magis- 
trates, may  grant  warrant  to  apprehend  an  apprentice  or  servant 
who  has  deserted  his  work,  and  to  ordain  him  to  return,  or  if  ne* 
cessary,  to  imprison  him  until  he  find  caution  to  return.  This^ 
though  sometimes  a  harsh  proceeding,  is  sanctioned  by  usage,  and 
occasionally  it  may  be  requisite ;  for  a  workman,  by  deserting,  may 
do  great  injury  to  his  master,  and  such  as  he  has  not  the  means  of 
repairing.  Bat  the  remedy  ought  notto  go  farther  than  theneces- 
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<'  rity  oi  the  case  requires,  wbieh  is  only  to  maintulo  thd  posselsion  lis  ^  ^•o.  1837^ 

*  it  was  at  the  period  of  desertion,  leaving  it  open  to  tbe*parties,  if    ^'^y^ 
^  they  are  at  issue  as  to  the  terms  and  conditions  of  their  oontraet,  mood!^'^  ^' 

<  to  try  the  question  by  the  ordinary  form  of  proeess;    If  it  were  not      — ^ 

*  so,  they  would  meet,  as  in  a  ciyii  question,  ob  a  very  unequal  foot^ 

*  ing;  for  on  this  criminal,  or  at  least  police  proceeding,  the  work'- 
^  man  iseitherapprehended,  or  ordered  to  appear  personally  in  Courti 

<  and  the  very  first  step  is  to  take  his  judicial  declaration,  While  the 
^  master  is  neither  required  to  appear  personally,  nor  to  submit  to 

<  an  examination,  nor  even  to  state  bis  pleas  in  detail  before  his  op^ 
«  ponent  is  interrogated.    It  is  plain,  that  if  this  were  oompetentf 

<  when  it  is  matter  of  dispute  what  the  nature  of  the  engagement 

<  is,  the  master  would  have  a  very  great  and  unfoir  advantage. 
^  Accordingly,  the  cases  of  Wright  and  of  Stewart,  (Feb.  9. 

*  18S6,  and  June  21.  1832,)  in  which  it  was  found  incompetent  for 

*  the  Judge  Ordinary  to  ordain  an  apprentice  who  bad  deserted  bis 
^  service  to  find  caution  that  he  should  return  and  fulfil  his  indentttrei 

*  proceed  upon  this  principle.  But  these  are  precedents  a  fortiori 
'  in  this  case ;  for  the  Sheriff  not  only  ordains  the.advocator  to  re*- 
^  turn  to  her  work,  and  to  fulfil  a  contract,  the  terms  of  which  are 

*  iK>t  ascertained  by  any  written  contract,  as  an  indenture,  but  which 

*  he  thinks  he  can  gather  from  the  judicial  declaration  of  the  advo« 

*  cator,  and  the  proof  adduced.     It  will  be  observed  that,  by  this  in* 

*  terlecntor,  he  does  not  maintain  the  possession^  as  it  stood  at  the 

<  date  of  the  desertion,  for  the  girl  was  working,  and  bad  worked 
^  for  three  years  previously  at  Hospital  Mill.     He  decides  as  to  the 

<  terms  and  conditions  of  the  contract,  as  to  which  parties  Were  at 

*  issue,  and  he  inserts  a  new  condition,  which,  confessedly,  made 

*  no  part  <tf  the  agreement,  but  which  the  respondent  suggested 

*  with  the  view. to  obviate  the  advocator's  objection  to  remove  from 
'  the  one  mill  to  the  other.  And  this  interlocutor  is  pronounced 
'  upon  a  petition,  the  only  prayer  of  which  is,  tibat  the  advocator 

*  shall  fiiid  security  to  return  to  the  respoadenl's  sendee,  to  remaia 

<  there  till  Martinmas  next,  and  faithfully  perform  her  ususd  work. 
^  On  the  merits,  it  is  admitted  that,  by  a  yearly  engagement,  which 

*  had  been  thrice  renewed,  the  advocator  had  worked  at  Hospital 
^  Mill.     She  objected  to  being  transferred  to  Russell  Mill  on 

*  grounds  which  do  not  appear  to  be  imaginary  or  capricious. 

*  Russell  Mill  is  proved  to  be  about  half  a  mile  fiurth^r  from  Spring* 

*  field,  where  most  of  the  spinners  reside,  and  where  the  advocator 
^  lives  with  her  parents,  than  Hospital  Mill.     So  that,  during  the 

*  half-hoor  in  winter  which  is  allowed  for  meals,  or  even  the  three*' 

*  quarters  of  an  boor  allowed  in  summer,  she  oould  not,  without 
^  great  inconvenience,  go  home  and  return.    And  this  seems  to 
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84  Jan.  1837. 


Aadenon  p. 
Moon. 

Note. 


have  been  virtually  admitted ;  for  the  respondent  offered  to  em*' 
ploy  a  person  to  bring  her  victuals  to  the  mill.  Bat  this  might 
by  no  means  remove  the  objection  which  she  and  her  parents  may 
reasonably  have  entertained.  She  is  only  nineteen  years  of  age, 
and  her  two  elder  sisters  were  engaged  at  Hospital  Mill,  under 
whose  inspection  she  worked  there,  and  with  whom  she  went  and 
returned  home,  and  whicli,  in  winter,  may  have  been  under  cloud 
of  night  At  Russell  Mill  she  was  deprived  of  their  protection ; 
and  to  detain  her  there  in  the  way  suggested  by  the  respondent, 
during  the  interval  of  rest,  when  all  the  other  workers  were  un* 
employed,  as  well  as  herself,  may  have  been  considered  rather  as 
increasing  than  removing  the  grounds  of  her  objection.  But,  at 
any  rate,  this  proposal  of  bringing  her  victuals  made  no  part  of 
the  contract,  and,  as  already  said,  had  never  been  acceded  to 
either  by  her  parents  or  herself.  The  respondent  pleads,  that  it 
was  intimated  to  the  advocator,  when  she  and  her  sisters  were  re- 
moved to  Hospital  Mill  in  January  1830,  that  she  might  be  re* 
quired  to  return  to  Russell  Mill.  There  is  no  evidence  of  this. 
Smith,  the  manager,  depones  that  he  made  such  an  intimation  to 
the  advocator's  eldest  sister,  Margaret;  but,  in  the  first  place,  he 
is  a  single  witness ;  and  there  is  no  circumstance  to  corroborate 
his  evidence.  Margaret  was  tendered  as  a  witness,  but  the  re- 
spondent objected  to  her  being  received ;  and  Smith  himself  does 
not  say  that  he  made  any  intimation  to  the  advocator.  So  that, 
even  according  to  his  evidence,  it  is  a  mere  conjecture  that  Mar- 
garet mentioned  the  circumstance  to  the  advocator,  or  that  she 
ever  heard  of  it  The  respondent  also  pleads,  that  it  was  the  prac- 
tice at  the  works  to  send  the  spinners  from  one  mill  to  another,  as 
as  it  suited  the  respondent's  convenience.  When  the  proof  is 
carefully  examined,  it  will  be  found  that  this  averment  is  not  es- 
tablished. It  is  true,  that  when  the  respondent  first  took  the  lease 
of  Hospital  Mill,  a  number  of  spinners  were  brought  there  from 
Russell  Mill.  But  to  this  they  could  have  no  objection ;  because 
it  was  much  nearer  their  home,  and  therefore  much  more  conve- 
nient It  is  also  proved  that  some  of  the  mechanics  and  gasmen 
were  employed  indifferently  at  the  one  mill  or  the  other ;  but 
their  case  is  quite  dissimilar  to  that  of  the  girls  employed  as  spin- 
ners. Their  time  is  in  their  own  hands ;  and  it  must  be  of  very 
little  consequence  to  them  where  they  work.  But  there  is  no 
evidence  of  spinners  being  transferred  from  Hospital  Mill  to  Rus- 
sell Mill,  except  in  one  case,  in  summer  1833,  when,  in  conse- 
quence of  a  scarcity  of  water  at  Hospital  Mill,  either  two  or  three 
carders  were  sent  to  Russell  Mill,  a  fact  admitted  in  the  judicial 
declaration  of  the  advocator.    A  single  instance  of  this  kind  is  no 
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«  proof  of  a  general  practice  at  these  mills.     It  may  be  added,  that  24  Jan.  1837. 

*  no  notice  of  this  condition  is  to  be  found  in  the  regulations  at     ^'«^v'«^ 

*  Hospital  Mill,  which  were  stock  up  for  the  information  of  the  m^^°  ^' 

*  persons  employed  at  the  work/ 

The  respondent  reclaimed. 

Lord  GiUies. — I  think  it  is  impossible  that  Moon  could  have  a  Opinion  of 
right  to  send  this  g^rl  from  one  mill  to  another.  There  is  no  agree-  ^^^ 
ment  to  that  effect  proved  satisfactorily.  I  am  not  in  general  in- 
clined to  favour  the  objection,  that  there  is  only  the  testimony  of 
one  witness ;  but  here  the  respondent  would  not  admit  the  advoca^* 
tor's  sister,  the  only  person  by  whom  he  could  prove  that  the  advo- 
cator had  ever  got  any  intimation  that  she  might  possibly  be  transfer-* 
red  to  the  other  mill.  He  has  therefore  himself  to  blame  for  his 
fiiilure. 

Lord  President. — I  am  of  the  same  opinion.  It  is  enough  thkt 
some  hardship  might  have  been  experienced  by  the  girl  from  the 
change.  It  does  not  signify  that  she  made  no  objections  to  go  from 
Russell  Mill  to  the  Hospital  Mill,  because  it  might  be  more  con- 
venient for  her ;  but  that  was  not  to  say  that  she  was,  at  the  plea- 
sure of  her  master,  to  be  sent  back  again  to  work  at  Russell  Mill. 

Lord  Mackenzie. — There  are  two  findings  in  the  Lord  Ordina- 
ry's interlocutor ;  the  first  on  the  competency ;  the  second  on  the 
merits.  I  concur  with  his  Lordship  on  the  latter ;  but  as  I  have 
some  doubts  in  regard  to  the  former, — being  rather  inclined  to  hold 
that  the  question  of  competency  must  here  depend  a  good  deal  on 
the  merits,— perhaps  it  would  be  better  to  recall  that  finding,  in 
order  to  prevent  our  judgment  being  supposed  to  be  a  decision  on 
that  point;  a  mistake  which  might  arise  were  we  to  adhere  to  the 
interlocutor  generally. 

Lord  Gillies. — The  best  way  will  be,  just  to  adhere  on  the  merits. 

Lord  Bd^ray  absent 

The  Court  accordingly  unanimously  pronounced  an  interlocutor.  Judgment. 
adhering  on  the  merits,  and  awarding  additional  expenses. 

Lord  Ordinary,  CcfAouMe.  Act  MaUUmd,  E,  MaUland.  AlU  Dean  ofFae. 

(HopeJ  Jamtaon.  Mackenzw  f  Mtufarlane,  W.  S.  and  2>.  M.  Adanuon, 

W.  S.  Agents.        D.  Clerk. 

C.  R. 
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FIRST  DIVISION. 
No.  LXXIII.  .  24M  January  1837. 

RICHARD  HAXTON 

offainst 

HIS  CREDITORS. 

Process,  -^  Cfissio  Bonorum •  —  Stat.  .6.  and  7.  Will.  IV.  c. 
56y  $  12. — This  was  a  petition  for  cessio,  to  which  there  was  no 
opposition,  and  the  party  was  present  The  Court  had  considerable 
doabt  whether  they  should  not  exercise  the  discretionary  power 
Tested  in  them  by  the  12th  section  of  the  act,  of  remitting  to  the 
Sheriff  to  take  the  oath  of  the  party,  and  put  the  necessary  ques- 
tions. But,  in  the  circumstances,  they  allowed  that  procedure  to 
lake  place  in  this  Court 

Act.  Crmnffurd.       Jmet  MankaU,  S.  S.  C.  Agent        B.  Gwk. 

C.  R. 


;    n.\ 


FIRST  division: 

No.  LXXIV.  2eth  January  1837. 

WILLIAM  RENNY 
Offainst 

CREDITORS  OF  Captain  James  Fooeo. 

Trust.— Law  Agzjut.-^  Where  a  party  tooiiotk  agent  and  irude^ 
on  a  subject  for  sale^—jfbttndi  that  he  was  not  entitkdy  after  having 
made  all  the  business  charges  as  agents  for  the  management  and 
sale  of  the  subject^  to  charge  besides  a  commission^  as  trustee^  of 
H  per  cent,  on  the  sale  ;  although  he  had  become  bound  to  the  supe^ 
rior  for  the  feu-duty^  and  advanced  money  in  payment  of  the  ar- 
rears thereof. 

Narrative.  The  pursuer,  who  was  common  agent  in  the  ranking  and  sale  of 
Captain  Foggo's  estate,  was  appointed  trustee  for  the  postponed 
creditors,  to  carry  through  the  sale  of  a  piece  of  feuing  ground  which 
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had  been  Btruck  out  of  the  ranking  of  sale,  as  it  could  only  be  sold  26  Jtn.  1837. 
at  Glasgow.     After  the  sale  had  been  effected  for  L.1370,  the  pur-    ^^^^^^^^ 
Slier  brought  the  present  action  of  moltiplepoinding  and  exonera-  fo^Ao'r 
tion.     In  the  account  which  he  gave  in  this  action^  it  appeared,  Creditors* 
that  besides  charging  5  per  cent  for  all  the  money  advanced  by  him,  ^^^^^^ 
and  making  special  charges  for  all  his  journeys  and  letters  in  rela* 
tion  to  the  Mde  and  management  of  the  trust-subject,  as  separate  ' 
iteihS)  aecording  to  the  ibethod*  adopted  by  men  of  business,'  he. 
had  also  charged  ^^  per  cent,  commission  on  the  sale,  in  his  ohur* 
meter  of  trustee.     A  remit  having  been  made. to  the. Auditor  of 
.  Court,  with  instructions  to  report  the  balance  of  funds  in  the  pur*^ 
soer^s  hands,  it  was  objected '  by  the  pursuer  to  the  report  which 
he  had  made  up,  that  L.dd :  4 : 3  of  commission  on  the  sale  of 
the  subjects  in  Glasgow,  and  receipt  of  the  price,  (L.1402 :  18 : 9,) 
at  2^  per  cent.,  had  not  been  allowed,  although  that  commission 
was  legally  and  properly  chargeable. 

This  objection  was  (16th  June  1836)  repelled  by  the  Lord  Ordi« 
nary. 

• 

The  fumnetredaimedtiXid  pleaded — That  having  advanced  L.100  Pursuer's 
•f  arrears  of  feu-duty  on  a  subject  which  yielded  nothing,  and  having,  ^ 
besides,  granted  a  personal  obligation,  in  his  capacity  of  trustee,  for 
payment  of  the  L.25  per  annum  of  feu-duty  to  the  superior,  aU 
though  he  did  the  proper  law  business  as  an  agent,  and  charged  for 
certain  parts  of  that,  but  not  for  all,  and  some  of  his  charges  for  that 
even  being  disallowed,  yet  he  could  not  be  prevented  from  having 
his  commission  as  trustee  upon  the  sale,  particularly  when  he  did 
not  demand  the  full  commission  of  5  per  cent.,  but  only  2^  per  cent 

The  defender  answered — That  the  es^penses  of  the  sale  amounted  Defender's 
to  L.400 ;  that  every  thing  which  had  been  done,  and  every  letter  ^^^^' 
written,  had  beeiv  charged  in  the  business  account;  and  that  the 
money  advanced  by  the  pursuer,  for  which  he  had  the  heritable 
.security  of  the  subject,  Bad  been  charged  at  the  rate  of  5  per  cent 
interest;  that,  in  these  circumstances,  it  was  impossible,  that  when 
all  his  troublehad  been  charged  for  once  before  as  a  man  of  business, 
he  could  itgain  come  forward  and  make  a  second  charge  as  trustee ; 
for  if  he  was  to  charge  in  the  latter  capacity,  then  a  number  of  things 
which  had  been  charged  in  the  former  account  must  be  struck  out, 
as  included  under  the  general  charge  of  commission. 

Lord  Balffray, — The  difficulty  in  this  case  arises  from  the  pur-  OpinioD  of 
suer  holding  the  two  characters  of  agent  and  trastee.     He  had  for-  ^^^^' 
merly  been  the  mian.'of  business  in  the  proceedings,  and  it  was  quite 
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26  Jan.  1837.  right  in  the  postponed  creditors  to  appoint  him  to  be  their  trustee ; 
but  if  he  has  charged  for  his  trouble  as  a  man  of  business,  I  do  not 
think -he  should  make  a  second  charge  as  trustee*  It  is  stated  on 
his  part,  that  in  case  some  of  the  things  may  have  been  charged 
in  the'  business  account  which  should  properly  fall  to  be  included 
under  the  charge  of  commission,  he  had  restricted  the  commission 
to  2^,  instead  of  5  per  cent  Certainly  all  the  memorials  and  letters 
are  charged  in  the  business  account,  and  every  one  of  these  are 
understood  to  be  covered  by  the  commission*  I,  however,  cannot 
say  whether  2^  commission  is  a  proper  charge  or  not,  until  I  know 
exactly  whether  the  pursuer  has  been  sufficiently  indemnified  for 
his  trouble.  If  he  has  been  indemnified,  I  think  he  should  not  get 
the  commission, — looking  particularly  to  the  enormous  expense  of 
L.400,  in  carrying  through  the  sale  of  a  property  of  about  the  value 
of  L.  1300. 

Ijord  Mackenzie.'-^I  concur.  I  expected  that  the  pursuer  would 
have  pointed  out  the  items  which  he  had  left  uncharged  in  the  cha- 
racter of  agent,  in  respect  of  which  he  claimed  commission  in  the 
character  of  trustee ;  but  I  see  nothing  due  to  him  in  the  former 
character  which  he  has  not  charged.  He  has,  besides,  charged  full 
sums  for  the  money  advanced,  whether  as  trustee  or  agent,  and  in 
the  latter  character  advances  are  frequently  made.  I  am  of  opi- 
nion, therefore,  that  he  cannot  charge,  first,  by  items  in  a  business 
account  as  agent,  and  then  claim  a  slump  sum  in  nan^  of  commis- 
sion as  trustee. 

Lord  Gillies. — I  am  quite  in  the  dark  as  to  whether  or  not  the 
pursuer  has  received  a  proper  remuneration,  and  I  could  only  ob- 
tain light  on  this  point  by  going  through  all  the  particulars  in  the 
accounts.  But  this  is  the  business  of  the  Auditor,  and  the  use  of 
the  report  of  that  officer  is  to  prevent  the  necessity  of  our  doing  so. 
I  therefore  think  we  are  bound  to  look  to  the  Auditor's  report,  in 
order  to  form  our  opinion.  If  there  is  any  thing  palpably  wrong 
or  erroneous  in  the  report,  we  are  then,  of  course,  not  to  be  guided 
by  it ;  but  otherwise  we  are.  Now  I  think  that,  in  this  case,  there 
is  ex  facie  evidence,  from  the  amount  of  the  charges  for  carrying 
through  the  sale,  taken  with  reference  to  the  value  of  the  property 
sold,  that  the  conclusion  to  which  the  Auditor  has  come  is  the  right 
one,  and  I  am  therefore  inclined  to  adhere. 

The  Lord  President. — I  concur. 

The  Courts  accordingly,  unanimously  adhered^  giving  expenses 
from  the  date  of  the  Lord  Ordinary's  interlocutor. 


Judgment 


Lord  Ordinary,  FuHtrUm. 
M'NdU  and  More, 
D.  Clerk. 


Act.  Dean  ofFac  (J7op<,)  Chriatieon.  Alt. 

Wmam  Renny,  W.  &  and  WilUam  Muir,  S.  S.  C.  Agents. 

C»  R« 
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FIRST  DIVISION. 

No.  LXXV.  26^A  January  1837. 

JAMES  EWING 
agaimt 

The  STIRLINGSHIRE  (Second  District)  STATUTE- 

LABOUR  ROAD  TRUSTEES. 

Process. — Suspension. — Jurisdiction. — Stat.  60.  Geo.  III. 
c  69. — Trust  (Roads.) — Fovndi  thatj  by  the  terms  of  the  statute-^ 
labour  road  act  for  Stirlingshire^  a  biU  of  suspension  of  a  diligence 
for  payment  of  conversion»money  under  the  said  statute^  brought  on 
account  of  great  irregularities  in  making  the  conversion^  was  in- 
competent^  there  being  no  aUegaticn  that  the  suspender  urns  a  per^ 
son  not  truly  liable  in  statute-labour  service  for  that  county. 

The  statute-labour  road  act  for  Stirlingshire,  50.  Geo.  III.  c  69,  NamUfe. 
(May  1810,)  section  24,  after  aatborising  the  district  trustees  <  to 
'  name  sorveyors,  or  other  proper  officers,  for  the  purposes  herein-* 

*  after  mentioned,'  proceeds  thus :  <  And  such  surveyors  or  other 
f  officers  shall,  on  or  before  the  5th  day  of  January  181 1,  and  so  on 
^  or  before  the  5th  day  of  January  in  every  year  thereafter,  make 

<  up  and  report  upon  oath,  (which  oath  any  one  of  the  Justices  of 
'  the  Peace  of  the  said  county  of  Stirling  is  hereby  empowered  to 

*  administer,)  an  exact  list  of  all  ploughgates  of  land,  and  lesser 
'  divisions  thereof,  belonging  to  the  several  heritors  of  the  district 

<  respectively,  to  be  ascertained  in  manner  aforesaid ;  and  of  all 

<  persons  keeping  horses,  carts  or  other  carriages  liable  for  statute- 
'  labour,  as  aforesaid,  or  for  a  conversion  for  the  same ;  and  of  all 
'  cottagers,  householders  and  others  liable  for  a  conversion  for  per- 

<  sonal  services ;  and  the  said  surveyor  or  other  officer  shall,  im- 

<  mediately  after  having  ascertained  the  conversions  due  by  virtue 

*  of  this  act,  deliver  to  each  person  liable  for  statute-labour,  or  a 

<  conversion  for  the  same,  or  his  known  factor  or  agent,  a  notice 

*  dated  and  subscribed  by  such  surveyor  or  other  officer,  specifying 

<  the  statute-labour,  or  conversion  for  the  same,  for  which  such  per- 

*  son  is  liable :  And  any  person  or  persons  fio  assessed,  who  may 

*  think  himself,  herself  or  themselves  aggrieved  thereby,  shall  have 

*  power,  within  ten  days  after  receiving  the  said  notice  of  their 
^  statute-labour,  or  conversion  for  the  same,  to  appeal  for  redress 
^  to  the  next  general  meeting  of  trustees  for  the  district;  and  the 

<  trustees,  (two  of  whom  shall  be  Justices  of  the  Peace,)  at  such 
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lingshire Road 
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general  meeting  for  the  district^  shall,  upon  hearing  such  appeal, 
finally  ascertain  the  8tatute*labour  for  which  the  person  or  persons 
so  appealing  is  or  are  liable  for  the  current  year/  &c. 
By  section  27.  it  is  enacted,  <  That  the  whole  of  the  said  con- 
versions in  money,  and  the  penalties  for  non-performance  or  de- 
fective performance  of  statute-work,  shall  be  levied  in  virtue  of  a 
warrant  under  the  hands  of  any  two  Justices  of  the  Peace  of  the 
said  county,  proceeding  upon  the  oath  of  the  collector  or  overseer 
of  any  district,  (which  oath  the  said  Justices  are  hereby  authorised 
and  required  to  administer,)  that  the  person  or  persons  mentioned 
in  such  oath  was  or  were  required  to  perform  such  statute*labour, 
or  to  pay  such  conversion  as  therein  specified,  and  has  or  have 
not  performed,  or  has  or  have  not  paid  the  same,  (as  the  case  may 
be) ;  and  such  warrants  shall  contain  authority  for  arresting  the 
said  person  or  persons,  his,  her  or  their  wages,  sums  of  money 
due.  Co  them,  and  their  goods  or  efiects,  and  for  poinding  and  dis- 
training the  same;  and  the  officer  to  whom  the  same  shall  be  di- 
rected may  summarily  seize  and  distrain  as  much  of  the  readiest 
goods  or  effects. of  the  said  person  or  persons,  if  jBUch  distress  caii 
be  found,  as  will  cover  and  satitify  such  conversion-money  and  pe- 
nalties as  aforesaid^  and  expenses  of4ustraining  and  selling  the 
same,  or  as  nearly  thereto  as  may  be.'  ;  (Here  follow  directions 
as  to  the  manner  of  carrying  through  the, sale.  The  section  con- 
cludes thus) :  <  And  no  suspension,  appeal,  complaint  or  action  shall 

*  stop  the  performance  of  the  statute*servioes,  or  recovery  of  pay- 

<  ment  of  the  converted  prices  thereof,  for  that  year  in  which  they 

*  have  been  appropriated ;  saving  always,  nevertheless,  to  the  party 

<  or  parties,  complainers,  his,  her  or  their  redress,  either  from  the 

<  person  or  persons  by  whom  he,  she  or  they  shall  have  been  ag- 

*  grieved,  or  out  of  his,  her  or  their  several  duties,  services  and 

<  conversions  for  the  year  next  after  the  determination  of  the  com- 
^  plaint  made.' 

By  section  64.  it  is  enacted,  thatparties  who  may  think  themselves 

<  aggrieved  by  any  proceedings  to  be  bad  in  the  execution  of  this 

*  act,  for  which  no  particular  relief  has  been  hereby  provided,'  may 
appeal  to  the  next  Quarter  Sessions  of  the  Peace ;  and  if  aggrieved 
by  the  judgment  there  delivered,  that  they  may  then  apply,  by  sum- 
mary application,  to  the  Court  of  Session. 

The  present  suspension  was  brought  of  diligence  at  the  instance 
of  the  trustees  of  the  second  district,  for  payment  of  certain  arrears 
of  conversion-money. 


Pursuer*! 
Pleas, 


The  pursuer  pleaded — The  conversion- money  for  the  statute-la- 
bour was  only  due  under  the  statute.     Except  through  the  statute 
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tbe  tnistees  could  come  on  no  one  for  the  money  payment     Now,  26  Jan.  1837. 
here,  as  the  requisites  of  the  t24th  section  have  not  been  attended  to,    ^^^^'V^^ 
tb«re  is  in  Act  do  aneument  in  terms  of  the  act,  and  therefore  tlie  ^:^,Zi^ 
diligence  complained  of  must  be  suspended.     The  terms  of  the  24tli  Trustees. 
section  have  not  been  complied  with,  in  as  much  as  there  has  been  p„7^r«g 
210  appointment  of  a  sunreyon     Next,  the  list  of  persons  liable  was  Pleas. 
not  made  upon  oath,  nor  had  any  notice  been  given  tbe  pursuer 
of  the  sum  for  which  he  was  liable  within  the  time  specified.     A 
notioe  of  arrears  and  demand  for  payment  had  indeed  been  sent 
him ;  but  then  it  was  from  the  collector  instead  of  the  surveyor, 
and  it  was  not  received  until  after  the  year  had  closed,  and  tbe  op- 
portunity of  appeal  had  been  lost 

In  these  circumstances,  the  diligence  being  fonnded  on  proceed- 
ings not  in  terms  of  the  statute,  was  liable  to  suspension,  as  tbe  ex- 
clusion of  that  remedy  by  the  27th  section  extended  only  to- pro- 
ceedings for  recovery  of  conversions  made  in  terms  of  a  special  sta- 
tute, the  terms  of  which  statute  had  been  here  totally  disregarded. 

The  dthuders  pleaded — There  were  no  such  irregularities  as  are  Defenders' 
here  complained  of  in  making  the  conversion  under  the  24th  section ;  ^^ 
but  even  if  there  were,  that  is  no  ground  for  suspension,  because  the 
proceedings  under  the  27th  section  are  perfectly  correct  By  that 
section,  the  Jus^es  cannot  inquire  into  the  irregularities  of  the  for- 
mer procedure.  All  that  they  have  to  look  to  is  the  oath  of  the  col- 
lector. That  was  regularly  emitted,  and  therefore  the  diligence 
following  thereon  comes  under  the  express  protection  of  the  con- 
cluding clause  of  that  section^  specially  excluding  suspension.  The 
coarse  pointed  out  by  the  04th  section  the  pursuer  has  not  chosen 
to  adopt*  Therefore,  in  the  circumstances,  the  suspension  must  be 
dismissed  as  incompetent  Should  any  other  course  be  adopted  the 
public  might  suffer  severely  by  the  roads  going  into  disrepair,  in 
consequence  of  the  levy  of  the  assessment  being  impeded  by  simi- 
lar proceedings. 

Lord  Meadowbank  refused  the  first  bill,  both  on  the  competency 
and  on  the  merits;  and  a  second  bill  was  also  refused,  (10th  Dee. 
1886,)  by  Lord  Cockburn,  as  incompetent,  and  even  if  competent, 
groundless. 

The  pursuer  redaimed. 

At  advising, 

Lord  Presideni.'^l  am  quite  clear  that  the  object  of  this  statute  Opinion  of 
was  to  make  an  action  of  this  kind  incompetent,  and  to  force  par-  Court. 
ties  to  pay  the  assessm  ent  at  tbetime,even  though  there  had  been 
some  irregularity  in  laying  it  on ;  for  otherwise  tbe  roads  would  fail 
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26  jaD.  1837.  into  disrepair.  The  words  of  the  claase  prohibiting  the  remedy  of 
^^^^""^^  suspension  are  express ;  and  we  find  that  there  is  a  separate  clause 
lingsbire  Road  granting  Other  means  of  redress,  either  by  an  appeal  to  the  Quarter 
Trustees.  Sessions,  or  by  retaining  any  sum  overcharged  from  the  next  year's 
Opinion  of  payment*  The  charge  for  this  assessment  seems  to  me  to  be  in 
Court.  very  much  the  same  situation  as  a  charge  for  payment  of  rent  to 

which  the  tenant  objects  that  he  has  certain  counter  claims :  The 
answer  to  that  is,  you  may  retain  the  amount  of  your  counter  claims 
out  of  the  rent  of  the  years  which  have  yet  to  run,  but  in  the  meaii- 
'  time  you  must  pay  the  rent  due.  If  we  sustained  the  competency 
of  this  suspension,  the  consequence  would  be,  that  in  every  case 
whatever  the  demand  for  payment  would  be  suspended  on  account 
of  some  alleged  irregularity,  and  in  the  meantime  the  roads  would 
all  be  ruined.  There  was  no  doubt  some  irregularity  here>  but,  in 
the  circumstances,  I  must  hold  the  suspension  incompetent. 
Lord  Gillies. — I  concur  in  the  opinion  delivered. 
Lord  Balgray. — Though  I  am  perhaps  more  acquainted  than 
most  of  your  Lordships  with  acts  of  this  kind  for  the  various  coun- 
ties, I  cannot  get  the  better  of  the  words  of  this  act.  The  clause 
excluding  suspension  is  so  express,  that  we  must,  in  my  opinion* 
dismiss  this  action  as  incompetent. 

Lord  Mackenzie. — After  a  careful  consideration  of  this  case, 
I  have  come  to  the  opinion,  though  not  without  some  difficulty, 
from  broad  averments,  which  cannot  be  held  feJse  or  disproved  in 
the  Bill-Chamber,  that  withal,  suspension  is,  in  the  circumstances, 
incompetent.  By  act  of  Parliament  a  tax  of  labour  or  money  is 
imposed  on  certain  classes  of  persons,  for  repairing  public  roads  and 
bridges,  year  by  year.  To  give  effect  to  this  exigent  public  ser^- 
vice,  certain  trustees  have  duties  imposed  on  them,  in  defining  the 
precise  labour  pr  money  to  be  performed  or  paid  each  year  by  each 
individual  falling  under  the  tax,  and  in. appropriating  that  labour 
and  money  each  year  for  its  proper  purposes ;  and  their  collector 
has  the  duty  and  power  of  levying  the  tax  in  a  mode  pointed  out 
explicitly  by  sect  27.  of  the  statute,  which  has  this  in  it  peculiar, 
that  it  implies  that  the  oath  of  the  collector  is  to  be  taken  for  truth 
by  the  two  Justices  applied  to,  and  is  to  be  the  ground,  and  the  sole 
ground  of  their  warrant.  These  two  Justices,  who  may,  under  the 
act,  be  any  two,  have  no  duty  or  right  to  investigate  the  matter, 
nor  any  cause  of  knowledge  of  it  beyond  the  oath ;  yet  there  is.  an 
express  provision  that  the  warrant  proceeding  on  this  oath  shall 
contain  authority  for  arrestment,  poinding  and  distress;  and  the 
'  officer  to  whom  the  warrant  is  directed  is  appointed  summarily  to 
execute  it.  Then  immediately  following  these  provisions,  and  in 
the  same  section,  we  find  the  prohibition  of  redress  by  suspension. 
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Now,  taking  these  words  in  connection  with  the  pressing  natare  of  26  Jan.  1837. 
the  public  service,  and  the  very  summary  and  strong  powers  given    ^^^v^^ 
to  the  collector,  I  cannot  think  it  is  intended  to  allow  suspension,  ifj^f  *'*^!]I 
even  on  the  ground  that  the  proceedings  under  the  statute  had  been  Trustees, 
irregular  or  defective  in  a  high  degree.     To  exclude  suspen^on  >r77 
under  this  clause,  I  think  it  enough  that  the  nummary  diligence  is  Court, 
for  performance  of  the  statute  labour,  or  recovery  of  the  payment  of 
the  converted  prices  thereof,  viz.  such  services  or  converted  prices 
as  the  actual  execution  6f  their  duty^  under  the  statute,  has  pointed 
out  to  the  trustees  to  demand.^    If  that  be  the  case,  the  collec- 
tion mudt  have  its  course,  that  the  yearly  repair  of  the  roads  and 
bridges  may  go  on.    The  remedy  of  the  party  compbdning  of  error 
or  irregularity  on  the  part  of  the  trustees  must  be  of  a  different  kind^ 
^-4i  kind  that  does  not  stop  the  course  of  the  public  service ;  and  this 
remedy  is  fully  exphiined  in  the  statute.    If,  indeed,  it  could  be 
said  that  the  diligence  was  not  for  performance  or  payment  under 
the  statute  at  all,  that  would  be  a  different  matter ;  but  this  cannot 
be  said  here.    There  is  no  denial  that  the  suspender  truly  is  a  per- 
son liable  to  the  tax  under  the  statute,  either  because  he  had  no 
property  in  the  county,  or  othenvise.    All  that  can  be  said  is,  that 
the  proceedings  are  irregular  and  erroneous  in  a  high  degree.   But         ' 
that,  I  have  said,  I  think  does  not  take  the  suspension  out  of  the 
incompetency  of  the  27th  section  of  the  statute.     I  am  therefore 
for  adhering  to  the  interlocutor  of  the  Lord  Ordinary,  in  regard  to 
the  finding  of  incompetency.    In  that  view,  it  would  be  incorrect 
to  enter  on  the  merits,  or  to  adhere  to  the  finding  on  that  head,  as 
that  might  prejudge  the  question. 

The  Court,  accordingly,  unanimously  found  the  bill  of  suspension  jadgmeot 
incompetent,  and,  to  that  extent,  adhered  to  the  Lord  Ordinary's 
interlocutor,  and  of  new  found  expenses  due. 

Loids  Ordinaiy,  Mtadawbank  and  CoMtanu  Act  Dttm  f^Fae.  fSopt^ ) 

BauUrsim.         Alt.  Ruiherfurd,  M'NnU^  SpcMbng.  DwM  FuUr,  S.  S.  C 

•od  Eopkirk  j-  Jjadach,  W.  S.  Agents,        D.  Qerk. 

C.  Rt 
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26<ft  Jamuay  1837. 


JOHN  KAY 
agaimt 

Rev.  JAMES  BEGO  amd  THOMAS  BALFOUR. 


Narralire. 


Jurisdiction.— 6.  Geo.  IV.  a  48. — (Small  Debt  Act.) — Pro^ 
CES8. —  (Reduction.) — (1.)  Decree  of  Justices  in  fawnir  of  a 

,  pcaiy  suing  upon  an  indorsation  of  an  account^  no  objection  having 
been  taken  to  the  competency  before  ihfi  Justices^  found  valid^  and 

t  not  reducible  on  the  allegation  that  the  party  who  obtained  the  decree 

'  was  really  the  mandatary^  and  not  the  bona  fide  onerous  indorsee  of 
the  original  creditor  in  the  account.    (2.)  Decrees  under  the  above 

.  €u:t  being  only  reducible  on  the  ground  of  nuilice  and  oppression  am 
the  part  of  the  Justices, — action  of  reduction  dismissed^  in  respect 
there  was  no  averment  of  facts  and  circumstances  sufficiefit^  if  proved^ 
to  establis/i  malice  and  oppression. 

By  section  5.  of  the  Small  Debt  Act,  6.  Geo.  IV.  c.  48»  it  is  enact- 
ed, <  that  when  the  parties  shall  appear,  the  Justices  shall  hear  viva 

<  voce,  and  examine  witnesses  upon  oath,  and  also  the  parties  by  de- 

<  claration,  or  upon  oath,  provided  always  that  no  procurator,  solici- 

*  tor,  or  any  person  practising  the  law,  shall  be  allowed  .to  appear  or 

*  plead  for  them,  either  viva  voce  or  by  writing,  nor  shall  any  plead- 

*  ings,  arguments,  minutes  or  evidence  be  taken  down  in  writingi^' 

*  or  entered  on  any  record/ 

And  by  section  7.  it  is  enacted,  ^  That  it  shall  be  competent  for 
^  the  Justices,  if  they  shall  see  reason,  in  the  circumstances  of  the 

*  case,  for  so  doing,  to  allow  the  pursuer  or  defender  to  be  *ieard 
^  in  the  matter  of  his  complaint  or  defence  by  one  of  his  family ;  or, 

*  if  the  pursuer  should  not  be  resident  nearer  than  twenty  miles 

*  from  the  place  where  the  Court  is  held,  it  shall  be  competent  for 

*  the  Justices,  if  they  shall  see  fit,  to  hear  him  by  a  person  holding 

<  a  written  mandate  or  authority  from  him  for 'that  purpose,  the  said 
^  mandatary  not  being  a  procurator,  solicitor,  or  person  practising 

*  the  law.* 

By  section  14.  of  the  act  it  is  farther  enacted,  that  no  decree  of 
the  Justices  <  shall  be  set  aside  or  altered  in  an  action  of  reduction 

<  before  the  Court  of  Session,  on  any  other  ground  except  that  of 

*  malice  and  oppression  on  the  part  of  the  Jiuttices.' 
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The  Reverend  Mr  Begg  of  Libberton,  near  Edinburgh,  had  in  26  Jan.  1837. 
his  possession  for  some  months  a  Newfoundland  dogj  which  after-    ^^v^^ 
wards  turned  out  to  be  the  property  of  Mr  John  Kay,  innkeeper,  ^YflaifoSf 

Lothian  burn,  who  having  refused  to  pay  the  expenses  of  advertis-      

ing,  and  of  the  keep  of  the  dog,  Mr  Begg  made  out  and  indorsed  ^^'^'^^^ 
an  account  to  Mr  Thomas  Balfour,  in  these  terms : 

Mr  John  Kay^  Innkeepery  Lothian  Burns  to  the  Rev.  James  Btgg^ 

Minister  of  the  Parish  of  Libberton* 
1835. 
Aug.  15.  To  paid  Police  Establishment  for  young  New- 
foundland dog,  being  one  stated  by  them 
to  be  unclaimed  by  any  person,  -      £.0  15     0 

Oct  15.  You  having  ckimed  the  above  dog  as  yours,  to 
.   two  months'  keep  of  dog,  at  the  same  rate 
charged  by  Police,  vis.  6d.  per  day,         -       1  10    0 


£.2    5    0 

Pay  the  above  sum  to  Mr  Thomas  Balfour,  agent,  8.  Heriot 
Place,  Edinburgh. 

(Signed)        James  Bego. 

Balfour  brought  a  complaint  before  the  Justices  for  the  sum  con« 
tained  in  the  above  account,  and  appeared  and  stated  the  case 
Tiva  voce,  taking  the  benefit  of  some  notes  of  information.  No  ob- 
jection to  the  jurisdiction  or  competency  was  taken.  It  was  not 
denied  that  the  sum  of  15s.  had  been  paid  by  Mr  Begg,  and 
that  the  dog  had  been  about  three  months  in  bis  possession.  Kay 
offered  to  prove  that  the  dog  had  not  been  bought  at  the  police- 
office,  but  from  a  person  in  the  Canongate ;  but  this  offer  of  proof 
was  held  irrelevant ;  and  the  Justices  decerned  in  favour  of  Balfour 
for  15s.,  but  modified  the  charge  for  the  keep  of  the  dog  to  dd.  a- 
day,  in  all  L.1,  10s.,  and  2s.  of  costs,  decree  for  which  having  been 
extracted,  Kay  paid  the  same. 

Thereafter  Kay  brought  a  reduction  of  the  decree  of  the  Justices,  Reasons  of 
as  being  *  iniquitously,  oppressively  and  incompetently  pronounced,*  Reduction. 
— Mr  Begg  being  the  actual  claimant,  and  employing  Balfour,  an 
agent  professionally  employed  to  recover  accounts,  to  sue  Kay  in 
his  name,  but  truly  for  behoof  of  Begg  himself*  The  appearance 
of  Balfour  in  place  of  Begg  being  incompetent,  the  residence  of 
the  latter  being  not  tliree  miles  from  court,  and  the  debt  not  being 
due,  *  our  said  Justices  maliciously  committed  the  most  apparent  ini<^ 
*  quity,  and  actual,  intentional  and  wilful  injustice  and  oppression.^ 

In  defence,  Begg  and  Balfour,  besides  maintaining  the  regularity 
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Kaj  V,  Begg 
nfkd  Balfour. 

Plea  in 
Defence. 


te  Xaiu  1837.  of  the  indorsation  andprocedare  before  the  Justices,  pleaded — that  no 
facts  implying  malice  or  oppression  on  the  part  of  the  Jastices  hav- 
ing been  set  forth  in  the  summons,  and  none  can  be  ihstrut^tied  by 
evidence ;  and  the  decree  cannot  be  opened  up  unless  it  shall  be  es- 
tablished that  it  proceeded  from  malice  and  oppression  on  the  part  of 
the  Justices  towards  the  pursuer.  The  record  was  dosed  on  the 
summons  and  defences,  and  relative  minutes. 

The  Lord  Ordinary  sustained  that  defence,  and  dismissed  the 
action*,  with  expenses* 
Kay  reclaimed, 

Rutherjurd  and  Shaw  pleaded-^Thnt  the  indorsation  was  not  for 
Value,  but  really  to  save  Begg  from  appearing  personally.  Balfour 
not  being  one  of  his  servants,  and  the  residence  of  Begg  not  being 
twenty  miles  from  Court,  the  statute  had  been  evaded  by  the  em- 
ployment of  an  agent.  The  decree  being  thus  illegal,  the  terms 
of  the  summons  were  sufficient  to  let  in  a  proof  of  malice  and  op- 
pression. 

Anderson, — Indorsation  of  such  accounts  had  been  sanctioned  by 
a  decree  of  the  Court  in  1810.  No  objection  was  taken  in  due 
time  by  the  pursuer;  and  mere  general  words  in  the  summons,  un- 
supported by  facts  and  circumstances  relevantly  inferring  malice 
and  oppression,  were  insufficient. 


opinion  of 
Court. 


Lord  MeadowbanL — The  circumstances  are  short  Balfour  re- 
ceived  an  indorsation  of  this  account,  which,  as  has  been  settled  by 
this  Court,  is  a  legal  mode  of  recovering  a  debt,  and  he  raised  an 
action  against  Kay.  It  is  not  alleged  that  a  plea  was  set  up  that 
Balfour  was  not  in  full  right  of  that  account.  What,  then,  could 
the  Justices  have  done  ?  Balfour  appeared,  and  they  had  no  power 
to  hear  any  body  else,  as  he  was  present.  Here  is  a  reduction  of  a 
decree  of  the  Justices  in  respect  of  a  plea  not  sound  in  itself,  and 
which  was  not  stated,  and  there  can  be  no  ground  for  saying  that 
the  Justices  did  not  proceed  in  terms  of  the  statute,  when  they  had 
plainly  no  other  course  to  pursue.  As  to  the  danger  alleged,  that 
parties  will  thus  be  enabled  to  defeat  the  statute  by  assigning  their 
claims  to  agents,  there  is  nothing  in  that ;  for  the  statute  does  not 
interfere  with  the  ordinary  operation  of  law,  which  allows  a  party 
to  assign  away  his  claim.  As  to  the  letting  in  of  law  agents,  and 
thereby  increasing  the  expenses,  I  see  nothing  against  a  law  agent 
appearing  when  he  is  not  acting  for  another,  but  appears  as  pursuer, 
and  in  pleno  jure  of  the  debt. 

Lord  Medwyn. — There  was  nothing  done  by  this  indorsation  to 
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lake  the  parties  beyond  the  provisions' of  the  statute.     Lord  Mea«  26  Jan.  1837. 
dowbank  jastly  observes,  that  this  party  was  not  injnred  in  his    ^**v^^ 
defence  by  Balfour  appearing;  and  at  least  it  was  not  so  stated  at  an/Baifomf 
the  time,  and  therefore  the  Justices  had  no  course  left  for  them  but     —7^ 
to  proceed.    Besides,  when  I  look  to  the  intention  of  the  act,  I  see  q^^^^  ^ 
that  the  object  was  to  prevent  expense,  by  not  allowing  solrcitorn 
or  practitioners  in  the  .law  to  appear.     But  it  is  not  alleged  that 
Balfoaris  a  praedUoner,  and  therefore  that  clause  cannot  apply; 
for  it  is  surely  competent  even  for  a  l^rW  practitioner  to  appear  in 
his  own  Case.     In  short,  the  purpose  of  the  act  in  excluding  prac- 
titioners, was  to  secure  the  attendance,  as  far  as  possible,  of  parties 
in  their  own  cases.     But  that  might  oftenlead  to  personal  incon- 
venience ;  and  therefore  servants,  included  as  part  of  the  fipunily) 
are  sometimes  allowed  to  appear  for  the  party.' 
.    It  is  not  alleged  in  the  summons  that  Balfour  was  merely  a  man- 
datary, and  did  nof  appear  for  himself.  -  Therefore,  we  Cannot  allow 
that  to  be  now  pleaded  in  a  reduction  of  a  decree,  which  is  only 
reducible  on  the  ground  of  iniquity  or  oppression.     That  has  no 
doubt  been  averred ;  but  there  are  no  grounds  for  supporting  the 
averment. 

Lord  JusHce-Clerk. — This  statute  is  important,  and  quesdons  un- 
der it  have  always  been  treated  as  such.  But  I  own  I  can  see  no 
ground  for  altering  thU  interlocutor,  which  sustains  the  first  defence. 
It  is  quite  clear  that  no  such  statement  of  malice  and  oppression 
has  been  set  forth  as  a  ground  of  reduction,  or  any  undertaking  to 
prove,  in  specific  terms,  that  there  was  such  Qialice  and  oppression  as 
could  justify  us  in  sustaining  the  action ;  and  it  would  open  a  dan- 
gerous door  to  litigation,  if,  without  such  an  averment  and  offer  of 
proof,  reduction  of  decree  of  Justices,  formally  pronounced,  were 
to  be  sanctioned.  But  it  is  ^id  there  has  been  a  deviadon  from  the 
injunctions  of  the  statute.  Now,  (1.).  there  is  nothing  in  the  act 
preventing  indorsadon  of  accounts,  wfaichis  allowable  at  common 
bw«  It- often  happens  in  this  .Court  that  we.  see  assignations  to  a 
number  of  accounts;  and  we  are  not  to  apply  a  stri^fter  rule  to  the  prac- 
tice of  inferior  courts.  Accounts  so  indorsed  do  in  fact  form  the  sub- 
ject of  daily  prosecution.  Then,  (2.)  as  the  statute  does  not  pro- 
hibit it,  did  the  Justices  shew  malice  and  oppression  in  their  pro- 
ceedings ?  I  agree  with  Lord  Meadowbank,  that  the  Justices  were 
bound  to  proceed,  and  to  treat  Balfour  as  the  true  party  before  them, 
and  to  decern  in  his  name.  They  were  utterly  prevented  from 
taking  any  other  course.  There  is  no  allegation  that  Balfour  is  a 
law  practidoner.  He  is  an  agent  or  house  agent,  and  is  not  one  of 
those  pardes  who  are  precluded  by  the  statute  from  appearing  for 
another.     Bt^sid^Sy.he  was  in  full  right  of  the  debt;  and  there  can 


S72 


DECISIONS  OF  THE 


No.  n. 


96  Jan.  1837.  be  HO  dottbt  of  the  bona  fides  of  the  Jastices  in  holding  bim  to  be 
^''^V^    the  true  indorsee.     There  is  no  question  property  before  us,  as  to 
aoYBalfo?r?    ^^  admissibility  of  the  right  of  legal  practitioners  to  appear ;  but 
-^-;-  if  an  account  be  assigned  to  a  legal  practitioner,  I  see  nothing  to 

Couru  °  ^       prevent  him  as  an  indorsee  from  appearing.     There  is  no  provision 
to  the  contrary  in  the  statute.     The  object  of  preventing  law  prac* 
tidoners  appearing  for  others  was  to  keep  down  the  expenses ;  but 
bona  fide  indorsations  to  law  practitioners  raise  no  incompetency. 
Lord  GlenUe  absent 
JudgmenL  The  Lords  adheredf  and  found  additional  expenses* 


Lord  Ordinary,  Cockbum, 
f  Hope,  J  and  AndenotL 
JR.  Clerk. 


Act.  JRuih&rfard  and  Shaw,  Alt.  J)€an  of  Foe* 

James  Makolm  and  Town  ff  Bonar,  W.  S.  Agents. 


R. 


FIRST  DIVISION. 


No.  LXXVIL 


27  th  January  1837. 


GEORGE  DUNDAS 

apainst 

JOHN  DUNDAS. 


Kamtive. 


Testament. — Legacy. — Clause. — Executor. — A  party  Juimng 
in  her  will  directed  the  residue  of  her  property^  afier  JulJUling  the 
purposes  of  the  deed,  '  to  be  laid  out  on  diarities;*  and  hamng  also 

'  bequeathed  a  legacy  to  her  nephew^  *  tpith  power  to  see  this  will  exe^ 
*  cuted^—^found,  that  the  bequest  to  charities  was  not  void,  on  the 
ground  of  uncertainty,  in  respect  that  her  nephew  was  held  to  be  ap* 

:  pointed  Iter  executor,  with  the  power  of  selecting  the  charities  on 

'   which  the  bequest  was  to  be  bestowed* 

The  deceased  Miss  Agnes  Dandas,  after  bequeathing  sundry  le« 
gacies  to  different  persons,  terminates  her  will  thus : 

'  Any  money  left  afl;er  paying  all  expenses  I  wish  may  be  hud 
f  out  on  charities. 

<  I  leave  and  bequeath  to  my  nephew,  John  Dondas,  the  sum  of 
<  L.200  sterling,  with  power  to  see  this  will  executed.' 

An  action  was  brought  by  Mr  George  Dundas,  nephew,  and 
one  of  the  next  of  kin  of  the  testatrix,  to  have  it  found  that  the 
foresaid  bequest  was  null  and  void,  in  respect  of  the  uncertainty  as 
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to  its  objeisfs,  and  that  the  rendae,  which  amoanted  to  about  L.500^  d7  Jan.  1837. 
belonged  to  the  pnnaer  and  to  the  other  next  of  kin*  \my^^ 

The  defence  against  this  action  was :  The  expression  of  the  will  jy^^^^' 
as  to  the  disposal  of  the  residue  of  Miss  Agnes  Dundas's  estate  is      — ^ 
anfficientljr  explicit*    It  is  not  simply  a  direction  to  bestow  the  re^    ^'^  ^^ 
ndue  in  charity,  but  '  on  charities ;'  and  although  this  ekpressioii 
may  leave  a  discretionary  power  with  the  .executor  to  a  certain  ex« 
tent»  it  is  distinctly  the  will  of  the.  testatrix  in  favour  of  the  public 
riiaritable  institutions  of  Edinburgh,  where  she  resided/    The  de-     ^ 
fender,  as  executor  nominated  under  the  clause  quoted,  is  bound  td 
fiilfil  the  directions  of  the  testatrix,  and  is  entitled  to  be  assmlzied 
from  the  conclusions  of  this  action,  with  expenses* 

.  The  Lord  Ordinary  (10th  Dec*  1836)  pronounced  an  interlocu-  ^^d  Ordi- 
tor  and  note,  by  which  he  <  finds,  that  the  bequest  to  <  charities'  is  i^u^r*" 
not  Toid  on  the  ground  of  uncertainty  or  indistinctness, 'bat  does, 
when  combined  with  the  terms  of  the  appointment  of  the  defender 
as  executor,  import  a  discretionary  power  on  his  part  to  select  the 
charities  on  which  the  benefit  is  to  be  conferred :  Therefore,  and 
to  this  extent,  sustains  the  second  defence,  and  assoilzies  the  de-^ 
fender  from  the  conclusions  of  the  action ;  but  finds  no  expensear 
due,  and  decerns/ 

Note. — <  There  seems  no  room  here  for  the  objection  of  tincer-  Note. 
tainfy.  Tliat  objection  applies  when  it  appears  that  the  testator 
had  some  particular  object  in  view,  but  has  fiiiled  either  in  defin- 
ing that  object,  or  in  specifying  some  of  the  conditions  essential 
to  its  precise  entertainment*  This  last,  for  instance,  seems  to 
have  been  the  ground  of  the  decision  in  the  case  of  Ewen  v.  The 
Magistrates  of  Montrose,  ffV.S^S.  Ap.  CoieSj  iv.  346,)  referred 
to  by  the  pursuer* 

*  Here  there  is  no  uncertainty  as  to  the  meaning  of  the  testator* 
She  clearly  had  no  special  charity  in  view.  Her  object  was  the 
general  one — ^that  the  residue  should  be  laid  out  on  charities;  and 
there  can  be  no  doubt  that  the  application  of  the  money  to  any 
object  fedling  under  that  general  description,  (of  which  the  mean- 
ing is  sufficiently  clear,)  would  be  a  due  fulfilment  of  her  instruct 
tions* 

<  The  Lord  Ordinary  is  not  prepared  to  say  that  such  a  bequest 
^  would  not  have  been  good,  even  without  the  appointment  of  an 
^  executor,  against  her  next  of  kin  confirming  as  executor-at-Iaw* 
^  But  any  difficulty  on  that  point  is  here  removed ;  for  immediately 
f  following  the  direction,  that  the  residue  shall  be  <  laid  out  on  cha- 
^  rities,'  there  is- the  bequest  to  the  defender  of  L.200,  <  wUh  power 
^  to  teethe  will  executed,*  It  appears  to  the  Lord  Ordinary,  that, 
^  in  sound  ccmstraction,  this  must  be  held  to  import  a  discretionary 
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27  Jan.  1837.  <  power  (HI  tbe  executor  to  make  that  Beleedon  of '  charities/  with* 
^  6ut  which,  her  will,  iii  regard  to  the  immediately  preceding  le- 

*  gacy,  could  not  be  carried  into  effect ;  and  this  constipuotion,  of 
<  course,  brings  the  case  within  the  rule  established  in  the  case  of 

*  Grierson  v.  Chrichton,  and  the- other  cases  refened  to  by  the  de* 

*  fender/ 
The  pursuer  reclaimed*    At  advising-— 


Dundas  v. 
Dundas. 

Kota. 


Reclaimer's 
Fleas. 


Jtutherfitrd  and  Caventiyf  for  the  reclaimer,  pkaded^^The  Cowi 
is  asked,  in  this  case,  to  go  farther  than  was  gone  in  any  of  the 
previous  .cases.  In  the  casira  of  Hill  v.  Hood's  Trustees,  1 4th  Dec* 
1824,  F.  C,  and  House  4f  Lords,  14tfa  April  1826,  and  Chrichton 
v«  Chriehton's  Trustees,  12th  May  1826,  and  in  House  of  Lords, 
36th  July  1828,  (3.  JV.  ^^  S.  329,)  the  pdnt  decided  was,  Umt  a 
bequest,  which  was  otherwise  Void  on  aceoant  of  its  uncertainty, 
became  valid  and  legal,  provided  there  was  a  party  specially  ap* 
pointed  to  select  the  object  on  which  it  was  to  be  bestowed.  By 
the  law  of  England,  general  bequests  for  charities  are  supported, 
because,  by  a  particular  statute^  the  King,  and,  fEuling  him,  the 
Chancelbr,  is  empowered  to  distribute  them.  The  point  then  being 
the  necessity  of  a  party  specially  appointed  to  lay  out  the  bequest, 
the  question  in  this  casp  for  decision  is,  whether  the  defender  has 
any  character  different  from  4jiat  of  a  common  executor;  and  if 
so,  whether  it  is  so  specific  as  will  make  a  legacy,  .which  is  void 
from  its  indefiniton^ss,  good  and  valid,  by  the  special  selection  of  a 
party  to  distribute  it?  But  the  appointment  in  this  case  is  evidentiy 
merely  that  of  a  common  executor,  without  any  special  power  of 
distribution  analogous  to  those  in  the  decided  cases ;  and  the  legacy 
being  so  indefinite  and  uncertain,  must  therefore  fall  to  the  next  of 


Defender's 
Pleat. 


Dean  ofTofivHJty^  for  the  defender — This  is  not  the  case  of  a  party 
constituting  a  trust  of  considerable  endurance,  for  the  distribution 
of  a  large  fund,  with  a  succession  of  trustees,  &c*  where  the  pur- 
poses require  distinctly  to  be  expressed*  Here,  the  direction  is  at 
once  to  lay  out  a  sum  on  charity,  immediately  after  the  decease  of 
the  testatrix ;  and  it  might  bfs  maintained^  that  any  direction  suffi- 
cient to  indicate  the  will  of  the  party  would  be  held  enough ;  but 
here  the  purpose  is  not  declared,  to  be  merely  charity,  or  in  fa- 
vour of  poor  persons,  but  the  bequest  is  ordered  to  be  distributed 
expressly  on  <  charities,'  clearly  pointing  to  charitable  institutions. 
But  then  it  is  said,  it  is  not  known  where  these  are.  The-  same  ob- 
jection might  be  made  in  all  of  the  decided  cases ;  and  the  answer 
is  plain,  namely,  that  the  selection  is  left  at  the  will  of  the  ezecu- 
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ton;  there  being  no  room  to  denbt,  that  snch  a  power  of  selection  27  Jan.  183?# 
may  be  legally  and  validly  delegated  to  another  person.     But  then    ^"^^V^^ 
it  is  said»  that  though  the  wish  may  foe  expressed,  yet  it  is  inope-  p"[|da8.^' 
latiye,  beoause  the  eXecptor  has  no  special  power  to  put  it  into  eze*       - — 
cation.     Bat  then  it  is  not  requisite  to  have  such  power,  the  mere  ^^  ^^ 
nomination  of  executor  being  quite  sufficient     Nay,  even  thpugh 
there  were  no  ezecator  appointed^  the  next  of  kin  might  apply  to 
be  appointed  to  see  the  will,  if  I^gal  apd  valid,  carried  into  effect. 
The  point  then  just  comes  to  be.  Was  this,  a  legal  direction  ?  And 
throwing  aside  the  English  bw,  which,  as.it  is  ruled  by  an  express 
statute  on  the  purpose,  does  not  apply,  the  case  of  Miller  v.  Black, 
2dd  Feb.  1886,  R  C,  aSbrds  an  authority  for  the  decision  of  the 
present,  as  in.  that  case  a  bequest  ^o  be  applied  to  *  benevolent  and 
^  charitable  purposes,'  was  sustainedaa legal  and  valid,- 

In  the  case  of  £wen,-  quoted  by  the  Lord  Ordinary,  there  were 
very  marked  specialties.  There  was  a  sum  left  to  accumulate  for  a 
blank  number  of  years,  to  build  a  school  for  the  education  of  a  blank 
number  of  boys,  at  a  blank  expense  each  boy ;  and  this  bequest, 
being  so  very  indefinite,  was  not  sustained.  That  case  is  therefore 
quite  different  from  the  present,  iq  which  the  terms  of  the  bequest, 
so  much  more  specific,  entitie  the  Court  to  support  the  bequest  as 
legal  and  valid^  for  behoof  of  tack  charities  as  the  executor  shall 
select         •  ' 

Lard  iVenV&nf.r-I  see  no  reason  in  principle,  why  a  party  may  Opinion  of 
not  do  by  will  after  his  death,  what  he  may  do  at  any  time  during  ^^^*^ 
his  life.  A  person  may  send  a  sum  to  the*  minister  of  a  parish,  or 
indeed  to  any  of  his  friends,  to  be  distributed  in  charities  at  their 
discretion ;  therefore,  why  may  he  not  be  able  to  do  the  same  by  his 
will?  In  looking  to  the  terms  of  this  lady's  testament,  I  think  we 
find  more  than  the  usual  nomination  of  an  executor.  The  power 
given  is  to  see  the  will  executed.  It  is  tiierefore  to  see  the  residue 
distributed  in  charities,  or  else  the  will  is  not  executed.  Suppose 
that  the  lady  in  her  will  bequeathed  large  sums  to  different  indi« 
yiduals,  and,  amongst  others,  L.500  to  be  distributed  in  charities  $ 
and  appointed  a  person  to  see  the  will  executed :  Would  it  be  exe- 
cuting that  will,  to  carry  the  wish  of  the  party  into  effect,  with  re- 
gard to  all  the  other  bequests,  except  that  to  the  charities?  And 
here  it  may  be  asked.  To  whom  the  sum  is  to  go,  if  not  expend- 
ed in  tierms  of  the  will  ?  Where  there  is  a  specific  sum  mentioned, 
as  in  the  case  which  I  baVe  instanced,  I  can  have  no  difficulty  in 
finding  the  bequest  a  legal  one.  I  think  that  the  circumstapce  of  the 
sum  not  being  specially  defined  is  of  littie  consequence.  If  the 
party  eelected  to  distribute  the  bequest  refiise  to  act,  then  I  could 
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e?  Jan.  1837.  conceive  that  the  bequest  would  be  null,  because  it  is  natural  and 
proper  that  the  testator  should  have  the  choice  of  the  person  whom 
she  entrusts  to  perform  that  duty.  Such  a  case  has  indeed  occurred) 
where  a  bequest  having  been  made  by  a  person  in  Lerwick,  of  a 
sum  to  be  distributed  in  charity  by  the  Society  for  the  Extension 
of  Christian  Knowledge ;  and  that  society,  in  consequence  of  the 
parties  having  many  poor  relations,  having  refused  to  carry  the  be* 
quest  into  effect;  the  bequest  was  therefore  held  as  nulL  Here 
the  lady  had  confidence  in  her  nephew,  the  defender,  and  chose 
him  to  see  the  sums  distributed  on  such  charities  as  he  should  think 
fit.     I  am  therefore  for  adhering. 

Lord  Balgray* — I  think  the  interlocutor  of  the  Lord  Ordinary 
right.  There  is  one  thing  quite  clear,  that  the  nomination  of  the 
defender  to  see  the  will  executed  is  tantamount  to  a  nomination  as 
executor;  and  it  was  part  of  the  duty  devolved  upon  him,  as  exe* 
cutor,  to  make  a  selection,  secundum  arbltrium  boni  viri,  of  the 
charities  on  which  the  bequest  was  to  be  bestowed.  Should  he  act 
improperly  in  the  discharge  of  this  duty,  then,  of  course,  he  would 
be  controlled  by  the  next  of  kin. 

Lord  Mackenzie, — I  concur.  If  this  had  been  the  case  where 
there  was  a  simple  bequest  made  to  charities  in  the  abstract,  and 
tio  nomination  of  an  executor ;  or  if  there  were  a  mere  nomination 
of  an  executor,  of  the  usual  kind,  the  case  would  be  different ;  but^ 
in  the  present  case,  we  have  no  authority  for  limiting  the  powers  of 
the  defender  to  those  of  an  ordinary  executor ;  for  in  looking  to  the 
clause  immediately  succeeding  that  making  the  bequest  to  charities, 
I  find  the  defender  there  appointed  ^  to  see  this  will  executed.' 
Can  I  doubt,  then,  putting  a  fair  interpretation  upon  these  words, 
that  the  testatrix  wished  him  to  carry  her  will  fully  into  effect  ?  It 
is  said  that  an  executor  cannot  do  any  thing  discretionary;  but  then 
I  do  not  think  that  she  meant  him  to  be  restricted  to  the  ordinary 
powers  of  an  executor,  but  that  her  intention  was,  that  he  should 
see  the  will  executed  out  and  out  He  was  appointed  executor ;  but 
he  had  also  power  to  distribute  the  bequest  on  charities.  I  know  of 
no  law  by  which-  a  party  is  prevented  from  giving  such  powers  to 
an  executor.  And  although  I  should  not  regret  that  the  law  pre-» 
-vented  persons  from  performing  acts  of  charity  like  the  present,  at 
the  expense  of  their  relations,  and  in  favour  of  no  particular  institu- 
tions or  individuals, — for  such  abstract  charity  is  of  no  great  benefit 
.to  society, — there  certainly  is  no  law  in  this  country  which  excludes 
such  acts ;  and  I  am  therefore  for  adhering. 

*  Lord  Gillies, — I  do  not  wish  to  dissent  from  the  opinion  which 
has  been  expressed  by  the  majority  of  the  Court,  but  I  have  cer« 
taiuly  some  doubts  in  this  case.     I  concur  entirely  in  the  latter  part 
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of  Lord  Mackenzie's  opinion,  for  I  conceive  that  a  general  bequest  27  Jan.  1837* 
of  this  kind  is  miscalled  charity.     But  my  objection  to  the  validity      -^y"^^ 
of  this  bequest  is,  that  it  depends  upon  the  acceptance  of  the  exeeu-  Dundas.  * 
tor  of  the  charge  of  distributing  it     I  cannot  think  that  it  is  sound     7-7- 
law,  that  the  validity  or  nullity  of  a  bequest  is  to  depend  upon  the  courL  ° 
caprice  of  any  individual.     If  the  legacy  is  good,  I  think  it  must  be 
good  whether  the  executor  accepts  or  not    I  should  therefore  have 
liked  to  have  considered  the  case  more ;  but  I  have  no  disinclination 
to  concur  in  the  opinion  of  the  majority. 

The  Court  accordingly  unanimously  adhered.  Judgment. 

I«ord  Ordinaryy  H/Jbrion,     Act.  JRutherfttrd,  Onmdry,      Alt.  Dean  i^Fae»  (Hcpe,) 
if.  Napkr.        TF.  P.  AOardioe,  W.  S.  And  John  Dundas,  C.  8.  Agents.     D. 
Clerk. 

C.  R. 


SECOND  DIVISION. 

No.  LXXVIII.  27th  January  1837. 

JOHN  AND  DUNCAN  WILKIE 

affoinst 

ELIZABETH,  ISABELLA  and  JANE  WILKIE. 

Trust. — Clause. — A  testator ^  by  a  general  mortis  causa  trust-dispo* 
sition  and  settlement^  directed  certain  portions  of  his  property  to  be 
sold  immediately  after  his  death,  and  the  proceeds  to  be  divided 
equally  among  all  his  children  then  alive^  but  certain  other  portions 
to  remain  under  the  management  of  his  trustees  for  fourteen  years 
after  his  deaths  and  then  to  be  sold;  and  appointed  his  trustees^  *  as 

*  soon  after  the  sale  of  said  lands  as  possibU,  to  divide  the  free  sur^ 
^plus  and  residue  thereof  among  all  my  children  then  in  life,  or 
'  their  issue,  per  stirpes,  equally,  share  and  share  alike,  tlie  share 

<  ofihe  predecessors  unthout  issue  always  accrescing  to  the  survivors 

*  equally  ;  but  the  shares  falling  to  eac/i  of  my  said  children,  as 

<  aforesaid,  shall  not  be  liable  to  be  affected  or  attached  by  their  debts 
'  or  deeds  while  in  the  hands  of  my  said  trustees,  and  shall  only  be 
^  liable  to  stu^h  contingencies  after  the  same  is  actually  paid  over  to 

*  them  and  discharged  :*  One  of  the  children  survived  the  fourteen 
years,  and  the  signing  of  an  agreement  of  sale,  but  died  before  the 
disposition  was  granted,  or  price  paid  to  the  trustees,  or  the  date  of 
the  purchaser's  entry  ;--found,  that  his  share  in  this  latter  part  of 
the  estate  had  not  vested  in  him. 
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27  Jan.  1837.  George  Wilkie  of  Auchlishie,  hj  trust-deed  6f  settlement,  dated 
19th  May  I8I89  conveyed  his  whole  heritable  and  moveable  pro* 
perty  in  trust:  (1.)  That  the  trustees  should  sell  his  heritable  and 
moveable  property^  excepting  the  lands  of  Auchlishie,  Hillends, 
and  Redhall,  specially  conveyed  by  the  deed ;  and  after  payment 
of  his  debts,  (2.)  To  divide  the  free  residue  among  all  bis  children 
then  in  life,  share  and  share  alike,  under  certain  instructions  in  re- 
gard to  the  shares  of  those  of  his  .sops. who  might  at  the  time. be 
minors ;  and,  (3.)  That  in  the  event  of  the  truster  not  having  let 
the  lands  of  Auchlishie  before  his  death,  the  trustees  should,  as 
soon  after  his  decease  as  possible,  bring,  the  said  lands  under  a  sys- 
tem of  management  specified  in  the  deed.  And  in  regard  to  these 
lands,  it  was  farther  directed,  ^  that  my  said. trustees,  as  aforesaid, 

<  shall  retain  in  their  manag^ementj  in  the  manner  above  «et  forth; 
'  my  said  farm  and  lands  of  Auchlishie^  for  the  full  period  of  four- 

*  teen  years,  and  crops  after  my  decease ;  and  appoint,  that  if,  in 

<  the  meantime,  the  lease  of  Hillends  and  Redhall  shall  fall  by  the 

<  death  of  the  liferent  tenant,  my  trustees  shall  again  let  the  same 

<  to  a  substantial  tenant  or  tenants,  but  only  for  such  an  endurance 

*  as  may  expire  with  the  termination  of  the  said  fourteen  years 

*  above  mentioned.'  .  (.4.)  That  the  trustees  should  make  payment 
to  the  truster's  widow  of  a  specified  annuity,  Out  of  the  rents  and 
profits  of  the  lands,  the  residue  being^  directed  to  suffer  an  annual 
division,  at  the  terms  of  Martinmas,  among,  all  his  children  alive  at 
each  qf  these  terms.  (5.)  That  the  trustees  should  sell  the  lands 
at  the  expiry  of  the  fourteen  years  and  crops  after  his  decease,  but 
not  till  then,  either  in  whole  or  in  lots,  and  that  by  public  roup, 
to  the  highest  bidder,  after  two  months'  previous  notice  by  adver- 
tisements: And,  (6.)  That  the  residue  of  the  estate-should  be  dis- 
posed of,  in  terms  of  the  following  instructions :  <  I  appoint  my  said 

trustees,  as  soon  after  the  sale  of  said  lands  as  possible j  to  divide 
the  free  surplus  and  residue  thereof  among  all  my  children  then 
in  life,  or  their  issue,  per  stirpes,  equally,  share  and  share  alike, 
the  share  of  the  predecessors  without  issue  always  accrescing  to 
the  survivors  equally ;  but  the  shares  falling  to  each  of  my  said 
children,  as  aforesaid,  shall  not  be  liable  to  be  affected  or  attached 
by  their  debts  or  deeds  while  in  the  bands  of  my  said  trustees, 
and  shall  only  be  liable  to  such  contingencies  after  the  same  is 
actually  paid  over  to  them  and  discharged.  And  farther,  I  de- 
clare that  my  reason  for  postponing  the  sale  of  my  lands  of  Auch- 
lishie and  others  to  so  remote  a  period,  is  to  give  any  of  my 
children  who  may  have  been  prudent  and  fortunate  in  the  world 
an  opportunity  of  purchasing  the  same.' 
It  was  also  provided^  that  any  sums  paid  by  the  truster  to  his 
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sons  daring  bis  lifetime  should,  in  certain  events,  '  be  imputable  27  Jan.  ies7. 

<  pro  tanto  towards  their  proper  shares  of  said  surplus  and  residue     ^""^V^^ 

•        •  •  •  Wiikies  t; 

<  of  my  said  divisible  property,  either  heritable  or  moveable.'  wiikies. 

The  truster  died  on  5th  January  1820,  leaving  three  daughters  — - 
and  five  sons.  Two  of  the  sons  died  before  the  expiry  of  the  four-  "™"^^ 
teen  years,  namely,  Edward,  in  June  1832,  and  Alexander,  in  1833, 
both  without  issue.  Another  son,  James,  died  after  the  expiry  of 
the  said  period,  namely,  on  19th  August  1834,  also  without  issue ; 
and  the  remaining  members  of  the  family  were  John  and  Dun* 
can  Wiikie,  and  their  three  sisters^  Elizabeth,  Isabella,  and  Jane 
Wilkie. 

Previous  to  the  expiry  of  the  fourteen  years,  the  trustees  had 
advertised  the  lands  for  public  sale,  and,  at  the  expiry  of  the  periodi 
repeatedly  exposed  them  without  effect ;  and  thereafter,  with  eon* 
sent  of  all  the  parties  interested,  they  endeavoured  to  effect  a  pri- 
vate sale.  They  were  advertised  for  this  purpose,  when  an  offer 
for  them  was  made ;  but  before  any  bargain  was  concluded,  the 
three  daughters,  by  a  minute  of  sale,  dated  7th  August  1834,  be* 
came  the  purchasers  of  the  lands  on  certain  terms ;  it  being  stipu- 
lated, in  regard  to  the  payment  of  the  price,  that  they  should  pay 
to  the  trustees  ^  the  sum  of  L,6967,  10s.  sterling,  as  the  stipulated 
'  price  of  the  said  lands  and  others  above  described,  effeiring  to  the 
^  interests  of  the  said  James,  John,  and  Duncan  Wilkie,'  (the  pur^ 
chasers  being  the  remaining  members  of  the  iamily,  and  having  the 
right  in  their  own  persons  to  the  one-half  of  the  said  lands,)  <  and 

*  that  at  the  term  of  Martinmas  next  1834,'  which  was  declared  t<^ 
be  the  term  of  entry  of  the  purchasers  to  the  latids.  On  ]9tli 
August,  twelve  days  after  the  minute  of  agreement  of  sale  was 
signed,  but  before  the  disposition  was  signed,  and  before  the  term 
of  payment  of  the  price,  or  of  the  purchasers'  entry,  the  claimants' 
brother,  James,  died.  By  a  deed  of  assignation  inter  vivos,  exe- 
cuted by  him  on  24th  April  1832,  James  had  assigned  and  dis- 
poned, to  and  in  favour  of  his  sisters,  and  the  survivors  or  survivor 
of  them,  the  whole  interest,  whether  present  or  contingent,  pro- 
vided to  him  under  bis  father's  trust-deed.  Farther,  the  Misses 
Wilkie  and  James  Wilkie,  by  a  general  disposition  and  deed  of 
settlement,  mutually  executed  between  them,  of  date  1st  July  1834^ 
severally  assigned  and  disponed,  to  and  in  favour  of  themselves, 
and  the  survivors  or  survivor  of  them,  all  estate,  heritable  and  move- 
able, then  belonging,  or  which  should  belong  to  them  respectively 
at  their  respective  deaths,  <  and  without  prejudice  to  the  said  gene- 
'  rality,  all  interest  or  right  of  succession  which  we  have  in  the 

*  means  and  estate  of  our  said  deceased  father,'  &c. 

Misses  Wilkie  suspended  a  charge  for  the  price  of  the  lands,  on 
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137  Jan.  1837.  the  ground  of  James'  share  of  the  price  had  fallen  to  them,  as  his 
representatives ;  and  an  action  of  multiplepoinding  was  brought  hj 
the  trustees,  in  which  claims  were  lodged  for  John  and  Duncan 
Wilkie,  and  for  the  Misses  Wilkie. 

By  an  agreement  entered  into  among  these  parties,  at  the  time 
when  the  price  of  the  lands  was  accounted  for  to  the  trustees,  for 
behoof  of  John  and  Duncan,  as  their  shares  of  it,  it  was,  inter  alia^ 
agreed,  without  prejudice  to  the  pleas  of  the  parties,  that  the  three 
ladies  should  grant  a  promissory -note  for  L.929,  bearing  interest 
at  three  and  a-half  per  cent,  from  Martinmas  1834,  being  the  two* 
iifths  of  the  share  falling  to  James  had  he  been  alive,  to  which 
these  claimants,  in  their  view  of  the  rights  of  parties,  were  entitled ; 
and  it  was  arranged,  that  the  right  to  the  sum  contained  in  the 
promissory-note  should  be  disposed  of  in  the  present  proceedings ; 
and  this  question,  with  a  claim  for  the  difference  of  interest  on  their 
own  shares  of  the  price,  were  the  principal  matters  now  at  issue  in 
this  competition.  In  fulfilment  of  this  agreement,  a  promissory* 
note  was  granted  by  Misses  Wilkie,  dated  6th  April  1835»  for 
L.942  : 1 :  10. 


J.  and  D. 

Wilkte'a 
Flea>. 


John  and  Dun-  John  and  Duncau  claimed — (1.)  The  amount  of  the  promissory* 
CUi^"^'*'  note  for  L,942 : 1 : 2,  with  interest  at  three  and  a-half  per  cent; 
from  its  date;  or,  at  all  events,  an  equal  proportion  with  each  of 
their  sisters,  or  for  two-fifths  of  the  price  of  the  lands  sold  by 
the  trustees.  (2.)  The  difference  between  bank  interest  and  legal 
interest,  from  Martinmas  1834  to  llth  April  1835,  on  the  amount 
of  their  own  shares,  or  L.4645:  And,  (3.)  An  equal  share  with 
each  of  their  three  sisters,  or  two-fifths  of  whatever  balance  of  the 
trust-funds  might  appear  to  be  in  the  hands  of  the  trustees.  They 
pleaded — (1.)  No  share  of,  or  interest  in,  the  price  of  the  lands  of 
Auchlishie  and  others  vested  in  James  Wilkie  prior  to  his  decease, 
under  the  deed  of  settlement,  but  that  part  of  the  trust-funds  be* 
came  divisible  equally  amongst  the  survivors  of  the  sons  and  daugh* 
ters,  share  and  share  alike;  and  the  claimants  are  entitled  to  be 
preferred  in  this  respect,  in  terms  of  their  claim.  (2.)  At  all 
events,  having  regard  to  the  terms  of  the  trust-deed,  and  to  the 
circumstances  in  which  the  trust  stood  at  the  time,  no  part  of  the 
said  sum,  as  the  share  qf  James,  was  carried  to  bis  sisters  by  the 
deeds  founded  on  by  them ;  but  the  same  fell  equally  to  the  survi* 
ying  brothers  and  sisters.  (3.)  The  claimants  are  entitled  to  the 
iiifference  of  interest  claimed,  in  respect  that  their  shares  of  the 
price  ought  to  have  been  paid  over  or  accounted  for  to  the  trustees 
at  the  term  of  Martinmas  1834 ;  and  payment  having  been  delayed 
till  after  that  period,  legal  interest  is  exigible.     (4.)  The  claimants 
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are  severally  entitled  to  an  equal  share  with  each  of  their  sisters,  of  27  J^n.  1837^ 
whatever  balance  of  trost^funds  shall  appear  to  be  still  undivided.     ^^V^ 
(5.)  Even  if  the  pleas ^^  and  second  were  ill-founded,  still  the  w^iikies,  * 

share  of  the  trost-estate  in  medio  falling  to  James,  being  heritable      

in  its  nature,  was  not  carried  to  his  sisters  by  the  deeds  founded  on,  ^ilkie's  * 
bat  belongs  to  the  claimant,  John  Wilkie,  as  the  deceased's  heir*  Pleas. . 
at-law;  Elwinv.  El  win,  8.  Ves»  547;  1.  Ropery  485;  Thorburn's 

Trustees  v.  Thorbiirn's  Trustees,  16th  Feb.  1836,  F.  C. 

» 

Misses  Wilkie  claimed — (1.)  The  promissory-note  for  L.942,'  Miwes  wil- 
ls. lOd.  with  interest.     (2.)  Four  just  and  equal  sixth  shares  of 
the  whole  residue  of  their  father's  succession,  over  and  above  the 
lands  which  had  been  purchased  by  them;  and  the  sum  of  L.1d9d, 
JOs.  retained  by  them  as  effeiring  to  three-fifths  of  their  brother 
James's  interest  in  the  lands,  under  deduction  of  the  sums  already 
paid  them  to  account.     And  ^ej  pleaded — (1.)  Each  of  the  claim-' 
ants  is,  in  her  own  right,  entitled,  under  the  settlement  of  the  de*^ 
ceased,  to  one  just  and  equal  sixth  share  of  the  entire  successioni 
(2.)  The  claimants'  deceased  brother,  Janies,  was  entitled  to  an-^ 
other  just  and  equal  sixth  share  of  the  said  succession;  and  the 
daimants  are  now  entitled  to  the  same  in  his  right     (3.)  So  fai^ 
as  regards  the  lands  purchased  by  the  claimants,  there  is  no  dispute 
between  the  parties,  except  to  the  extent  of  their  brother  James's 
interest,  in  reference  to  which  the  claimants  plead — 1.  That  in<« 
asmuch  as  it  was  a  vested  interest,  the  claimants  are  entitled  to  take 
the  whole,  under  the  deeds  executed  in  thqir  favour,  and  cannot,' 
as  maintained  by  their  surviving  brothers,  be  restricted  to  three  pro 
indiviso  fifth  parts,  which  would  only  .have  been  the  case  had 
James's  right  never  vested.      2.   That  the  promissory-note  for 
L.942: 1: 10,  being  the  agreed-on  value  and  amount  of  the  dis- 
puted two-fifth  shares  of  James's  interest,  including  interest  fromi 
Martinmas  last  till  its  date,  therefore  belongs  to  the  claimants.     (4.) 
In  so  far  as  regards  the  whole  remainder  and  residue  of  the  success 
aion,  the  claimants  are  in  like  manner  entitled,  in  their  own  and 
James's  right,  to  their  full  measure  of  four  sixth  shares,  subject  only 
to  deduction  of  the  sums  already  paid  themto  account;  ErsL  ii.  3; 
17 ;  Stevenson,  &c.  v.  M^Intyre,  30th  June  )626 ;  Lady  Bruce  and 
others  v.  Moir  and  others,  28th  June  1833,  F.  C.  ;  Jurist^  v.  482; 
Morrison  v.  Miller,  9th  Feb.  1827,  F.  C. 

The  Lord  Ordinary  having  advised  tlie  claims,  with  cases,  pro- 
nounced the  following  interlocutor,  21st  June  1836 : 

The  Lord  Ordinary  ^  finds,  that  upon  a  just  construction  of  the  Lord  Ordi. 
<  trust-deed  of  George  Wilkie,  deceased,  and  also  of  the  transac-  r^utor!"**"'* 
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txon  entered  into  among  his  trustees  and  surviving  children^  on 
the  7th  of  August  1834,  no  share  of  the  price  or  value  of  the 
lands  of  Auehlishie  can  be  held  to  have  vested  in  James  Wilkin 
at  the  time  of  his  death,  on  the  19th  of  the  said  month  of  August; 
and  that  the  share  of  the  said  price  which  might  have  vested  in 
him,  if  he  had  survived  the  ensuing  term  of  Martinmas  in  that 
year,  accresced,  in  terms  of  the  original  trust-deed,  to  the  five 
children  of  the  said  George  Wilkie,  who  survived  the  said  term 
of  Martinmas,  equally  among  them ;  and  to  this  extent  sustains 
the  claim  of  the  claimants,  John  and  Duncan  Wilkie,  and  rejects 
(or  restricts)  that  of  the  other  claimants,  Elizabeth,  Isabella  and 
Jane  Wilkie :  Finds  the  said  claimants,  John  and  Duncan  Wilkie, 
entitled  to  interest,  at  the  rate  of  five  per  cent,  on  the  sum  of 
L.4645  of  the  said  price,  from  the  said  term  of  Martinmas  1884, 
till  the  same  was  paid  (or  accounted  for)  in  April  1885 ;  and  of 
consent,  finds  theni  entitled  to  interest,  at  the  rate  of  three  and  a- 
half  per  cent,  only  on  their  proportion  of  the  balance  of  the  said 
price,  from  the  said  term  of  Martinmas  1834,  till  paid ;  and  be-< 
fore  further  answer,  appoints  the  cause  to  be  enrolled,  that  it  may 
be  explained  what  special  decree  of  ranking  and  preference  will 
be  required  finally  to  dispose  of  the  cause,  in  conformity  witk 
these  findings.' 

Note. — *  Looking  only  to  the  father's  trust-deed,  there  scarcely 
seems  to  be  room  for  a  question,  the  clause  providing,  that  none 
of  the  shares  shall  be  affected  by  the  debts  or  deeds  of  the  children, 
till  actually  paid  over  by  the  trustees ;  (by  which  the  Lord  Ordi-^ 
nary  understands,  till  they  might  and  ought  to  have  been  paid 
over) ;  appearing  to  have  been  introduced  expressly  to  exclude 
the  present  claim  of  the  sisters.  Their  only  maintainable  argu* 
ment  is,  on  the  effect  of  the  transaction  of  7th  August,  which  may 
be  contended  to  have  recognised  a  de  presenti  right  in  them  as 
purchasers ;  and  to  afford  a  plausible  ground  for  holding,  that  if 
any  of  them  had  died  after  that  date,  and  before  Martinmas,  that 
right  would  not  have  accresced  to  the  survivors,  but  might  have 
transmitted  to  assignees  or  adjudgers.  On  consideration,  how- 
ever, the  Lord  Ordinary  is  satisfied  that  there  is  no  solidity  in 
this  view,  and  that  it  was  not  the  intention  of  any  of  the  parties 
to  vary  or  renounce  any  of  the  provisions  of  the  trust-deed,  as  to 
the  vesting  or  succession  of  the  shares  of  the  children.  AJs  the 
price,  indeed,  is,  by  that  very  transaction,  made  payable,  not  to 
the  brothers  individually,  but  to  the  original  trustees^  it  seems 
altogether  impossible  to  hold  that  they  were  not  still  to  dispose  of 
it  according  to  the  express  directions  of  the  truster.  To  obviate 
this  conclusive  view,  it  was  suggested,  that  it  might  be  held  that 
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^  ft  new  trust  was  substantially  created  by  the  implication  of  that  27  Jtn.  1837. 
<  transaction  of  August ;  but  this  seems  quite  inadmissible  and  ez«    Wy^i/ 
'  travagant.  ^  ^ji^^ 

The  Misses  Wilkie  reclaimed* 

Butherjiird  and  Ivory  pleaded^  in  support  of  the  vesting  of  Jameses  ^Mitaes  Wiikie'i 
share — At  the  expiry  of  the  fourteen  years,  this  fund  was  distri-- 
butabie*  The  daughters'  share  vested,  and  would  have  gone  by 
deed.  Why  did  not  the  son's  share  vest  till  Martinmas  ?  It  is  said^ 
because  the  trustees  had  the  funds.  Was  the  death  of  James  to  set 
aside  the  transaction  ?  It  vested  in  the  daughters  by  the  transaction* 
Such  was  the  effect  of  the  minute  of  sale ;  and  it  would  be  extra* 
ordinary  to  suspend  the  vesting  of  the  said  share,  while  that  of  the 
daughters  did  vest  Ivory  added — Suppose  the  trustees  had  dis« 
poned  the  whole  estate  to  the  six  children,  would  the  fund  not 
thereby  have  vested  ?  The  act  of  consent  by  the  children  is  evi« 
dence  of  consent,  that  the  shares  had  vested.  The  children,  by 
consenting,  are  barred  from  objecting  that  the  share  of  another  has 
not  vested. 

Lord  Medwyju — I  find  nothing  to  object  to  in  this  interlocutor,  opinion  of 
This  is  a  question  of  intention;  and  in  construing  the  clause  founded  ^*>'^ 
on,  I  consider  it  of  no  importance  that  the  party  wished  his  funds 
to  be  divisible  at  different  periods.  He  had  obviously  a  reason  foe 
delaying  the  conversion  of  part  of  his  property  into  money,  namely, 
his  affection  for  the  lands,  and  his  wish  that  some  one  or  other  of 
the  children  might  be  able  to  preserve  them  in  the  family.  As  to 
part  of  the  funds,  tlien,  the  direction  was,  that  the  trustees  should, 
as  soon  after  his  decease  as  possible,  dispose  of  it  and  divide  it, 
share  and  share  alike.  No  doubt,  the  shares  of  that  part  of  the 
funds  vested ;  but,  as  to  the  excepted  part  of  the  heritable  property* 
the  direction  is,  that  these  lands  be  sold  in  fourteen  years,  and  the 
reason  is  stated  in  the  codicil.  They  were  to  be  sold  by  public 
roup,  and  then  the  price  be  divided  among  his  children  then  in  life, 
or  their  issue,  per  stirpes.  .  Some  4>f  the  children  might  have  died: 
it  was  the  children  alone  at  the  time  of  the  sale  that  took ;  so,  if 
one  died,  the  others  took  the  whole,  the  funds  not  being  divisible 
funds  while  in  the  hands  of  the  trustees. 

This  being  the  intention  of  the  testator,  I  must  give  effect  to  it. 
On  the  other  hand,  I  shall  suppose  that  the  trustees  had  not  sold 
the  property,  as  directed,  or  had  acted  contrary  to  the  will  of  the 
testator.  Then  I  would  have  held  that  the  share  of  the  funds  had 
vested  in  the  children,  to  the  effect  of  being  allowed  to  dispose  of 
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97  Jan.  id37.  it  before  aetnal  diyision  and  payment  of  it  among  them«  Bat  there 
is  no  allegation  of  improper  delay.  Indeed,  the  trastees  advertised 
the  property  before  tbejapse  of  the  fourteen  years;  and  the  death 
of  the  son  took  place  jast  twelve  days  after  the  agreement  for  sale 
was  signed;  so  that  his  share  of  the  price  not  being  paid  over  to 
him,  could  not,  ia  virtue  of  the  express  terms  of  the  trust-deedi  be 
affected  by  any  deed  of  James. 

There  is  no  discrepancy  in  the  decisions  in  the  cases  of  Stevenson's 
trustees  and  Thorbum's  trustees.  In  the  first,  the  funds  were  t0 
be  divided  immediately  after  the  expiry  of  five  years,  and  were  then ' 
in  their  hands  ready  to  be  divided.  In  the  other,  the  subjects  were 
to  be  conrerted  into  cash,  and  to  be  divided,  as  soon  as  this  could 
be  done,  amongst  the  testatoi^s  brothers  and  sisters,  the  shares  of 
any  dying  before  division  to  accrue  to  the  others. 

The  present  is  indeed  an  a  fortiori  case,  as  it  contains  the  ex- 
press  clause,  excluding  deeds  of  such  as  die  before  actual  division. 

It  is  argued,  that  by  the  minute  of  agreement,  which,  in  effect, 
provided  for  their  shares,  by  calling  on  the  sisters  only  to  pay  the 
half  of  the  value  of  the  lands,  the  share  of  the  sisters  vested ;  and 
it  is  anomalous  to  deny  the  same  effect  quoad  the  shares  of  the  bro- 
thers. But  it  is  not  clear  that  they  did  vest;  and  as  the  case  has 
not  occurred,  it  is  needless  to  inquire.  But  if  these  shares  did  then 
vest,  it  was  rather  in  their  character  of  purchasers  than  under  the 
trust-deed,  which  character  they  had,  by  the  agreement,-superadded 
to  that  of  residuary  legatees;  and  their  right  to  obtain  implement 
of  it,  by  conveyance  of  the  lands,  might  be  held  an  actuaJ  settle^ 
ment  of  their  share,  as  of  its  date,  although  the  formal  disposition 
was  not  to  be  granted  till  payment  of  the  price  effeiring  to  the  bro* 
thers*  shares,  at  Martinmas. 

Lord  Justke-Clerk, — On  the  question  of  intention,  I  cannot  see 
any  grounds  for  differing  in  opinion  from  the  Lord  Ordinary.  The 
propositions  in  the  trust-deed,  as  to  the  disposal  of  the  two  portions 
of  the  succession,  are  quite  clear.  There  were  two  different  inten- 
tions of  disposal  in  the  mind  of  the  truster.  As  to  the  most  valuable 
part  of' his  heritage,  his  object  was  to  preserve  that  in  his  fiunily ; 
and  the  lands  were  to  be  let  so  as  to  be  available  at  the  end  of  the 
period  of  fourteen  years,  the  shares  of  the  children  not  to  be  affected 
by  their  deeds  while  in  the  hanids  of  the  trustees.  Here  is.a  pur<i 
pose  quite  different  from  that  as  to  the  other  portion  of  his  estate. 
He  evidently  wanted  this  estate  to  be  retained  in  the  hands  of  his 
trustees,  to  see  if  any  of  his  sons  might  acquire  funds  to  enable  them 
to  become  the  purchasers  at  the  end  of  the  fourteen  years ;  in  the 
meantinie  protecting  it  from  the  effects  of  their  acts  and  deeds,  which 
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might  send  their  shares  into  the  hands  of  their  creditors.     The  ease  27  Jan.  1837. 
oT  Thorbum*s  trustees  is  a  direct  authority  for  the  decision  of  this.    ^""^V^^ 

The  arrangement  as  to  the  sale  was  not  an  improper  one.   I  think,  ^lij^l^,''* 
that  Ull  the  agreement  was  fulfilled  verbatim,  the  transaction  might      -n — 
have  flown  off.     The  greatest  difficulty  in  the  case  certainly  is,^  coun!'^ 
what  would  have  come  of  the  shares  of  any  of  the  daughters  who 
had  died  during  the  transaction  ?  But  that  is  not  before  us.    And 
till  the  transaction  was  closed,  in  terms  of  the  agreement,  the  son, 
I  think,  had  no  right  to  dispose  of  his  share. 

Lord  Meadowbank.'^U  I  thought  this  case  the  same  as  that  of 
Tborburn,  I  would  not  be  for  expressing  doubts  of  the  present"  in* 
terlocutor;  but  I  am  not  quite  satisfied  that  that  case  applies.  It 
is  admitted  that  the  whole  residuary  estate,  with  the  exception  of 
Aucblishie,  rested  a  morte  testatoris.  Then  look  to  the  clause  of  * 
direction,  as  to  the  division  of  the  price  after  the  sale  of  these  lands* 
It  is  declared,  that  the  shares  falling  to  each  of  the  children  shall 
not  be  affectable  by  their  debts  and  deeds  while  in  the  hands  of  the 
trustees ;  thus  implying  that  the  shares  had  vested,  and  only  were 
subject  to  the  obligation  or  condition  of  not  being  affected  during 
the  time  the  fund  was  in  the  hands  of  the  trustees.  Now,  as  to  the 
shares  of  the  fund  to  be  derived  from  the  price  of  the  unsold  lands^ 
yon  must,  in  applying  the  ordinary  rules  of  construction  of  deeds, 
find  media  for  holding  that  there  was  an  intention  by  the  testator 
to  dispose  of  one  part  %ii  his  residuary  estate  difierentiy  from  an- 
other part,  the  payment  of  which  is  suspended  merely.  I  thinkyou 
are  bound  to  make  the  construction  of  the  whole  deed  uniform,  and 
send  the  whole  of  the  provisions  left,  in  the  same  course  jbs  they 
were  left,  subject  to  the  same  obligations.  Now,  upon  a  sound  con- 
struction of  the  clause,  and  an  examination  of  the  plain  impost  of 
its  terms,  there  appears  to  be  nothing  indicative  of  an  intention, 
tiiat  the  two  portions  of  the  testator's  estate  should  go  differentiy. 
Bat,  again,  suppose  the  six  children  had  agreed  that  the  estate 
should  be  held  by  themselves  jointiy,  there  can  be  no  difficulty  in 
holding,  upon  the  expiry  of  the  fourteen  years,  that  the  shares  had 
vested  when  the  arrangement  had  been  entered  into ;  for  there  is 
nothing  in  the  deed  to  have  prevented  a  modified  agreement  of  this 
sort.  Suppose  James  and  two  of  his  sisters  had  entered  into  an  ar- 
rangement, and  James  had  died,  making  a  deed,  and  having  actually 
got  his  share,  is  there  any  thing  in  the  nature  of  the  transaction  to 
prevent  bis  share  being  disponed  ?  Thus,  you  are  to  put  some  of  the 
legatees  on  a  different  footing  from  others.  While  you  admit  thd 
right  of  the' sisters  to  have  arranged  as  to  their  shares,  you  deny^ 
tiiat  of  the  son.     I  have  still  doubts  as  to  the  interlocutor. 
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wiZ^T^        The  Lords  adhered^  remitting  to  the  Lord  Ordinary,  with  full 

Wiikies.  '      powers  as  to  expenses. 

ttdgmen  .        ^^^^  Ordinary,  Jeffr^.  Act,  Kety  and  Cowan.  Alt.  Eulh«rfiard^  Ivory  and 

BvsseU.         Mackinioth  jf  Ducat,  W.  &  and  Madachlan  4*  Ivory,  W.  &  Agents* 
T.  aerk. 
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Karraiivc. 


JAMES  ANDERSON 
affttinst 

JEAN  ANDERSON  or  GARROWAY  and  SPOUSE,  ani> 
JAMES  ANDERSON  GARROWAY  and  Others. 

Mutual-Contract.  —  Power  to  revoke.  —  Circumstaneet  im 
which  Jbttndf  (1.)  That  neither  of  two  joint  deeds  of  settlement^  ere- 
cuted  by  a  husband  andwife^  were  capable  of  being  revoked  by  die 
single  deed  or  will^  or  at  tlu  pleasure  of  one  of  the  parties. 

Testament. — Legacy,  (lapsing  of. )—Ctn:t<m«/ancf«te?/i^eyoimif, 
(2.)  tliat  legacies  and  annuities  provided^  and  heritage  devised  by 
one  of  said  joint  deeds^  would  be  due  and  acclaimable  to  and  by  the 
parties  interested  upon  the  death  of  the  husband,  and  had  noijapsed 
or  become  ineffectual  by  the  predecease  of  the  wife. 

About  1785,  the  parsuer,  James  Anderson,  then  nineteen  years  of 
age,  married  Mrs  Ann  Coats  or  Miller,  a  widow  aged  forty-fiye, 
who  had  by  a  former  marriage  a  son  and  daughter.  Of  the  mar- 
riage between  her  and  the  pursuer  there  was  issue,  one  daughter, 
the  defender,  Jean  Anderson.  At  the  date  of  the  marriage  neither 
party  was  in  possession  of  much  property.  It  was  said  he  had 
about  L.23,  and,  on  the  other  hand,  he  got  furniture  of  a  small  value 
with  his  wife.  There  was  no  antenuptial  contract  Botli  of  the 
married  parties  acquired  considerable  funds  afterwards ;  and  upon 
the  10th  March  1804,  they  executed  a  postnuptial  contract,  con* 
taining,  inter  alia,  a  provision  for  the  defender,  Jean  Anderson,  then 
living,  unmarried,  in  family  with  the  pursuer.  In  the  event  of 
Mrs  Ann  Coats  surviving  the  pursuer,  and  after  her  death,  the  life* 
lent  of  the  pursuer's  whole  property,  heritable  and  moveable,  was 
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given  to  his  daughter :   <  And  the  said  liferent  in  fevour  of  his  27  Jan.  1837. 

*  said  daughter,  Jean  Anderson,  shall  not  be  afFectable  by  her  debts    ^^^V^^ 

*  or  deeds,  nor  of  the  debts  or  deeds  of  any  husband  she   may  ^"**^'***"  «'• 

'  ^  J    Carroway  and 

*  have,  and  shall   not  be  alienable   by  her   upon   any  account  Others. 

*  whatever,  otherwise  such  conveyances  thereof  shall  be  void  and  j^      T 

*  null,  the  said  liferent  being  intended  as  an  alimentary  provision 

*  for  her :  And  in  the  event  of  the  said  Jean  Anderson,  daughter 
^  of  the  said  James  Anderson,  having  a  lawful  child  or  children 

*  of  her  body,  such  child  or  children  shall  liferent  the  said  James 

<  Anderson's  heritable  and  moveable  subjects,  equally,  during  their 
'  lives,  after  the  said  Jean  Anderson,  their  mother's  death ;  but 

*  the  fee  and  property  of  the  said  heritable  and  moveable  subjects 

*  shall  pertain  and  belong  equally  among  the  grandchildren  of  the 

<  said  Jean  Anderson ;  and  in  order  to  which,  the  said  James  An- 

*  derson. hereby  dispones,  assigns  and  makes  over  to  the  said  child 

*  or  children  of  the  said  Jean  Anderson,  lawfully  begotten,  equally 
^  among  them,  the  liferent  use  allenarly  of  the  whole  of  his  said 
^  heritable  and  moveable  subjects.'  It  was  provided,  that  if  Ann 
Coats  predeceased  the  pursuer,  and  if  he  entered  into  a  second  or 
future  marriage,  and  if  his  daughter  should  then  be  in  life,  he  dis- 
poned to  her  *  one  just  and  equal  third  part,  pro  indiviso,  of  all  and 

*  haill  the  whole  heritable  subjects '  which  should  be  pertaining  to 
him  at  the  death  of  Ann  Coats,  and  particularly  of  certain  heritable 
anbjects  in  Bridgeton,  in  which  he  then  stood  infeft.  This  provi- 
sion was  burdened  with  the  pursuer's  liferent,  with  the  addition, 
however,  of  an  obligation,  that  if  he  entered  into  a  second  or  future 
marriage,  he  should,  during  his  life,  pay  to  his  daughter  L.  10  yearly. 
On  the  other  part,  Mrs  Ann  Coats  conveyed  to  the  pursuer  the 
whole  heritable  and  moveable  subjects  then  belonging  to  her,  or 
which  might  happen  to  belong  to  her  at  her  death,  or  which  might 
be  competently  claimed  by  her  nearest  of  kin,  through  the  dissolu- 
tion of  her  marriage  with  the  pursuer,  and  also  her  whole  wearing 
apparel  and  paraphernalia.  She  appointed  the  pursuer  her  sole  exe- 
cutor and  universal  legatee,  burdening  him  only  with  delivery  of  her 
body  clothes  and  paraphernalia  equally  to  her  two  daughters.  By 
the  contract  ^  both  parties  bound  and  obliged  themselves  not  totiUer 
^  these  presents  without  mutual  advicie  and  consent;  and  if  this  deed 

<  shall  remain  unaltered,  they  bind  and  oblige  themselves  respeo- 
^  tively  to  warrant  these  presents  at  all  hands,  and  against  all  mor- 
tals.'   And  farther,  >  in  order  that  this  deed  may  have  its  full  effect^ 

*  agreeably  to  the  terms  above  mentioned,'  certain  persons,  of  whom 
Hugh  Henderson,  defender,  is  the  sole  survivor  and  acceptor,  were 
named,  *  to  see  all  parties  interested  herein  have  their  just  right 
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S7  Jan.  1837.  <  and  shares,  and  whose  consent  and  approbation  shall  be  bad  to 

^**V^^    *  all  transactions  thereanent/ 

Garro'il^y  and     ^^^^  Andcrson  aftcrwards  married  the  defender^  James  Garroway, 

Others.  by  whom  she  had  a  large  family*     The  pursaer  and  his  wife,  (by 

NarnOre.       mutual  conseht,)  on  the  25th  of  June  1825,  executed  a  deed  in 

supplement  of  the  postnuptial  contract,  bearing,  *  That  whereas  we, 

*  the  said  James  Anderson  and  Ann  Coats,  have  now  thought  k 
^  advisable  and  expedient  in  some  respects  to  alter  and  amend  the 

*  9aid  postnuptial  contract,  we,  by  these  presents,  accordingly  do  so ; 
^  under  this  express  provision  and  declaration,  however,  that  in  so 
^  fSsir  as  the  said  postnuptial  contract  is  not  altered  and  corrected  by 

<  these  presents,  it  shall  remain  valid,  sufficient  and  elEectual  in  other 
'  respects,  and  to  all  intents  and  purposes,  as  if  these  presents  had 

*  never  been  entered  into,'  &€.     ^  Therefore,  wit  ye  us,  the  said 

*  James  Anderson  and  Ann  Coats,  in  the  event  of  the  death  of  the 

<  longest  liver  of  us  both,  to  have  burdened,  as  we  do  by  these 

*  presents  burden,  our  heirs,  executors  and  successors,'  with  cer^ 
tain  annuides  and  sums  of  money  therein  specified*  The  pursuer, 
with  consent  of  his  wife,  also  conveyed  to  his  grandson,  the  defender, 
James  Anderson  Garroway,  certain  heritage  and  moveable  effects^ 
^  in  lieu  and  instead '  of  the  provision  to  Eis  daughter's  children  io 
the  postnupdai  contract  The  annuides  and  sums  gf  money  with 
which  the  heirs,  &c.  of  the  pursuer  and  Ann  Coats  were  burdened 
by  this  second  deed  were  in  favour  of  the  pursuer's  stepson  and 
^stepdaughter,  and  their  children.  By  this  deed  it  was  farther  pro- 
vided, that  if  Mrs  Ann  Coats  predeceased  the  pursuer,  and  he 
entered  into  a  second  marriage,  and  had  children  by  his  second 
wife,  this  second  wife  should,  at  his  death,  enjoy  the  liferent  of  two^ 
thirds  of  his  whole  heritable  properties,  excepting  that  portion  con«> 
veyed  in  &vour  of  James  Anderson  Garroway ;  and  that,  at  her  de» 
€ease,  should  there  be  any  children  by  her  to  the  pursuer  alive,  they 
ehould  receive  equally  in  fee  two-thirds  of  the  whole  heritable  pro* 
perties  (under  the  same  excepdon)  that  might  be  belonging  to  the 
pursuer  at  his  death;  and  that  the  other  third  should  go  to  his 
daughter,  Mrs  Garroway,  in  the  manner  mentioned  in  the  postnup- 
tial contract;  the  pursuer  encumbering  his  second  wife  and  children 
equally  with  two-thirds  of  the  annuities  and  sums  payable  under 
the  deeds. 

Mrs  Ann  Coats  having  died  in  November  1834,  the  marriage 
having  subsisted  about  fifty  years,  the  pursuer,  then  aged  about 
seventy,  in  about  ten  weeks  married  a  second  wife,  about  twenty 
years  of  age,  by  whom  he  had  a  daughter.  He  then  brought 
an  action  of  declarator,  calling  as  defenders  all  the  parties  in  whose 
favour  any  provisions  were  made  in  the  two  deeds  above  mentioned. 
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to  hare  it  found  and  declared,  *  that  the  said  deeds  before  narrated,  27  Jan.  1837. 
in  so  fieur  at  least  as  the  conveyances  and  provisions  therein  ipade    ^^"^V"^^ 
and  granted  in  favour  of  the  defenders,  or  of  any  party  or  parties  Gmoway  aiid 
represented  by  them,  were  granted  mortis  causa,  and  were  and  are  Others. 
revocable  by  the  pursuer  at  his  pleasure :  That,  moreover,  accord-  ^,^^e. 
iog  to  the  true  intent  and  meaning  of  the  said  deeds,  none  of  the       .    .    . 
said  provisions,  excepting  the  provisions  of  one-third  of  the  heri- 
tage after  the  pursuer's  death,  and  of  an  annuity  in  favour  of 
bis  daughter,  Jean  Anderson,  was  to  take  effect,  e:(cept  in  the 
event  of  the  said  Ann  Coats  or  Miller  being  the  surviving  spouse ; 
and  as  that  event  has  not  happened,  and  cannot  now  ever  happen, 
the  said  provisions  have  already  lapsed,  and  cannot  take  effect, 
whether  tiie  same  be  revoked  or  not:  That  the  pursuer  has  thus 
the  uncontrolled  possession,  adininistrajtion  and  disposal  of  the 
means  arid  estate  thereby  conveyed,  and  is  entitled  to  alter  or 
cancel  said  deeds,  and  of  new  to  dispose  of  the  'whole  property  and 
effects  therein  contained*' 

The  defenders,  Mtfi'  Jei^n  Anderson^  or  Garroway  and  spouse,  Defenden* 
James  Anderson  Garroway,:  Hugh  Henderson  and  others,  pleaded  '^^^ 
— 1.  The  deeds  libelled  on  are  not  revoi»d)le  by  the  pursuer,  in  re^ 
spect  that  the  parties  thereto  expressly  bind  themselves  not  to  re- 
voke or  alter  the  same,  except  by  -Aeir  mutual  ^nsent,  which  pro- 
vision in  the  first  deed  was  confirmed  and  reneif^ed  by  the  partial 
iterations  contained  in  the  second.  2^  The  deeds  are  not  revocable, 
in  respect  that  they  do  not  constitute  gratuitous  donations,  but  are 
mutual  and  onerous  contracts,  by  which  the  pursuer's  wife,  the 
mother  of  the  principal  defenders,  gave  up  the  rights  of  her  next  of 
kin,  in  the  event  cf  her  predecease,  in  return  for  the  provisions 
thereby  made  in  fiftvour  of  her  children  and  grandchildren,  3.  The 
deeds  in  question  are  not  revocable,  in  respect  that  the  provisions 
which  they  contain  are  not  mortis  causa,  but  are  constituted  by  dis- 
positive words  de  present!,  and  direct  conveyances  inter  vivos,  with 
piocuratory  and  precept,  some  of  them  becoming  exigible  even 

•  during  the  lifetime  of  Uie  pursuer* 

The  Lord  Ordinary  pronounced  the  following  interlocutors  and 
note: 

<  The  Lord  Ordinary  having  resumed  consideration  of  the  de-  Lord  Ordi- 
^  bate,  with  the  closed  record  and  whole  process,  Finds,  Into,  That  i^^'Jt}^^' 

*  neither  of  the  joint  deeds  of  settlement^  executed  in  1804  and 
^  1825  respectively,  by  the  pursuer,  James  Anderson,  and  bis  first 
^  wifci  Ann  Coats,  now  deceased,  are  capable  of  being,  revoked  by 
<  the  single  deed  ot  will  of  the  said  James  Anderson :  Finds,  2fib, 
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Kote. 


That  according  to  the  just  and  true  constrncdon  of  the  said  deedi^ 
the  legacies  and  annuities  provided  by  the  said  joint  deed  of  1825, 
to  the  persons  therein  mentioned,  and  the  heritage  thereby  de- 
vised to  James  Anderson  Garroway  and  his  children,  will  be  due 
and  acclaimable  to  and  by  the  said  persons  respectively,  at  the 
death  of  the  said  James  Anderson,  pursuer,  and  cannot  be  held 
to  have  lapsed  or  become  ineffectual  by  the  predecease  of  the  said 
Ann  Coats,  the  first  wife  of  the  said  James  Anderson ;  and  there- 
fore  sustains  the  defences  generally  for  the  whole  defenders  who 
have  compeared  in  this  action ;  assoilzies  them  from  the  whole 
conclusions  of  the  libel,  and  decerns ;  finds  expenses  due,  subject 
to  modification.' 

Note. — *  The  point  of  construction  (though  more  broadly  libelled) 
was  argued  only  as  to  the  provision  to  James  Anderson  GarrOway 
and  his  children,  under  the  deed  of  1825;  and  solely  on  the 
ground,  that  this  provision  is  there  declared  to  be  given  *  instead 
<  and  in  lieu '  of  a  joint  and  contingent  liferent,  provided  to  him  by 
the  former  deed  of  1804 ;  and  that,  as  the  former  liferent  was  given 
only  in  the  event  of  the  husband's  predecease,  and  could  never 
have  been  claimed,  in  the  event  which  has  actually  happened,  of 
his  survivance,  so  this  surrogatum  should  equally  be  held  to  have 
lapsed  by  the  same  occurrence.  The  Lord  Ordinary  is  satisfied, 
however,  that  there  is  no  solidity  in  this  view  of  the  matter. 
Where  one  provision  is  declared  to  be  *  instead  or  in  lien'  of  an- 
other, this  merely  means  that  the  first  is  withdrawn  when  the  se- 
cond is  bestowed ;  but  by  no  means  implies  that  the  second  is  to 
be  taken  under  all  the  same  conditions  as  might  have  been  at- 
tached to  the  first.  It  is,  in  short,  an  independent  and  separate 
grant,  consequent,  indeed,  on  the  revocation  of  another,  but 
affected  only  by  the  conditions  specially  attached  to  it  There  is, 
accordingly,  no  inconsistency  or  impropriety  in  saying  that  a  cer* 
tain  fee  is  given,  *  instead  and  in  lieu'  of  a  contingent  liferent;  and 
in  so  far  as  the  children  of  James  Anderson  Garroway  are  con- 
cerned, this  is  precisely  the  case  which  has  occurred.  The  con- 
tingency of  the  wife's  survivance  is  no  way  repeated  or  implied ; 
the  grant  being  to  take  effect  (like  all  the  legacies  and  annuities 
given  along  with  it)  from  and  after  the  death  of  the  longest  liver 
of  the  spouses,  husband  and  wife,  indifferently.  The  point,  as  to 
the  surviving  husband's  power  of  revocation  generally,  was  more 
confidently  argued,  and  upon  premises  and  assumptions  which 
were,  for  the  most  part,  unexceptionable.  But  there  was  a  fatal 
flaw,  as  it  appeared  to  the  Lord  Ordinary,  in  connecting  them 
with  the  conclusion. 

^  By  the  original  deed  of  1804,  the  wife  had  merely  a  total  life- 
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rent,  in  tbe  eyent  of  her  stimvance.     In  the  event  of  her  prede-  mr  Jao.  1837. 
cease,  the  only  child  had  one-third  of  the  property,  and  the  other    '^■■•■v^*^ 
two-thirds  remained  with  the  father ;  and  the  Lord  Ordinary  held  Q^^^^^y  J;^ 
it  clear  that  none  of  those  provisions  could  be  altered,  escept  by  Others. 
the  joint  act  of  the  spouses*     By  the  second  joint  deed  of  1825,      ^^^ 
the  wife's  liferent  was  left  untouched.     But  the  lands  of  Nerston 
were  taken  out  of  the  property  before  the  daughter's  third  was 
again  given  to  her,  and  both  that  third  and  the  remainder  were 
burdened  with  the  legacies  and  annuities  there  specified,  most  of 
which  were  in  favour  of  the  wife's  relations.     If  these  legacies 
had  been  made  burdens  only  on  the  Other's  two-thirds,  the  Lord 
Ordinary  is  of  opinion  that  he  might  have  made  this  second  deed 
without  the  wife's  concurrence,  because  it  would  not  then  have 
been  an  alteration  of  the  deed  of  1804,  but  only  an  addition  to  it, 
and  affecting  no  other  interest  than  his  own.     But  if  he  could  have 
made  such  a  deed  of  his  own  authority,  it  seems  to  be  clear  that 
he  might  also  have  revoked  it  in  the  same  way,  and  not  the  less, 
although  he  might,  needlessly,  have  taken  the  name  and  concourse 
of  the  wife  in  making  it.     But,  unluckily,  the  legacies,  &c.  rn 
the  deed  of  1825  are  laid  partly  on  the  share  of  the  child  of 
the  marriage ;  and  as  that  was  a  material  alteration  of  the  original 
deed,  it  necessarily  required  the  wife's  concourse,  and  made  the 
second  deed,  in  so  far,  as  onerous  as  the  first,  and  therefore  as 
little  liable  to  revocation,  except  by  the  joint  granters. 
*  The  pursuer  argued  indeed,  and  very  plausibly,  that  as  by  re- 
voking the  legacies  and  devise  of  Nerston,  be  would  actually 
better  the  condition  of  the  child  of  the  marriage,  both  by  enlarging 
her  third  to  its  original  amount,  and  relieving  it  of  its  proportion 
of  those  legacies,  there  was  no  interest  in  any  one  representing 
the  mother,  or  for  whom  she  could  be  supposed  to  have  interfered, 
to  object  to  such  a  revocation.     A  little  reflection,  however,  will 
shew  that  this  is  a  narrow  and  inaccurate  view  of  the  question. 
The  legatees  under  the  deed  1825  are  mostly  relatives  of  the  wife. 
At  all  events,  they  must  be  presumed  to  be  persons  whom  she,  as 
well  as  the  husband,  intended  to  favour,  and,  to  a  certain  extent,  to 
favour  more  than  her  own  daughter.    When,  therefore,  she  chooses 
to  take  a  part  of  the  daughter's  provision,  and  to  give  it  to  those 
other  persons,  having  full  power  with  her  husband  so  to  do,  she 
truly  purchases  those  legacies  for  her  favourites,  by  the  part  thus 
sacrificed  of  her  daughter's  provision,  and  again  makes  a  joint  and 
remuneratory  deed  with  her  husband,  as  truly  onerous,  and,  there- 
fore, as  irrevocable  as  the  original  deed  of  1804.     To  put  this  in 
a  clear  light,  it  is  only  necessary  to  magnify  the  features.     Sup- 
pose that,  by  the  deed  'of  1804,  (irrevocable,  except  by  mutual 
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<  consent,)  tbe  whole  property  is  destined  to  the  daughter.    Then, 

<  in  1825,  the  daughter  disobliges  the  parents,  or  obtains  an  inde* 
^  pendent  fortune  i  and  other  relatives  of  the  wife  especially  come 

<  into  favour,  and  are  needful.     Then  a  joint  deed  of  alteration  is 

<  made,  by  which  two-thirds  of  the  property  are  taken  from  the 

<  daughter  and  distributed  among  those  other  relatives ;  and  shortly 

<  after  the  wife  dies.     Could  the  husband  alone  revoke  these  pro- 

*  visions,  even  for  tbe  purpose  of  reconveying  the  whole  property 
^  to  his  only  child  ?  The  Lord  Ordinary  thinks  he  could  not ;  and  he 

*  has  decided  the  case  upon  that  principle ;  for  he  thinks  it  impossi- 
Vble,  after  the  case  of  Nicolson,  16th  Dec  1806,  {Mor.  voce  Legacy ^ 
^  App.  No.  2,)  that  a  single  judge,  (however  inclined,)  should  take 

<  it  upon  him  to  distinguish  between  the  parts  of  a  legacy  left  by 

<  joint  testators,  and  to  hold  that  it  might  be  revoked  by  the  survi- 

*  vor,  in  so  far  as  it  falls  on  his  own  property,  and  yet  be  irrievocable 
^  in  relation  to  the  part  which  affects  properties  at  the  disposal  (or 

*  joint  disposal)  of  the  predeceaser.     The  point,  however,  in  this 

*  last  view  is  one  of  considerable  nicety ;  and  as  the  case  must  be 
'  considered  as  a  hard  one  for  tbe  pursuer,. (now  the  father  of  a  se- 

<  cond  family,)  in  so  far  as  the  legacies,  &c.  fall  upon  his  own  two- 

<  thirds  of  the  original  property,  expenses  have  only  been  given, 

<  subject  to  modification.' 

Qth  Jvly  1836. — <  Having  heard  parties'  procurators,  finds  it 

<  necessarily  implied  in  the  interlocutor  of  Ist  July  current,  that  all 

<  the  legacies,   annuities  and  provisions  in  the  first  deed,  which 

<  were  dependent  on  the  oontingency  of  the  first  wife  surviving  the 
^  husband,  necessarily  lapsed  by  the  admitted  fact  of  her  having 
^  predeceased  him.' 


The  pursuer  having  reclaimed^  as  also  tbe  defenders,  against  the 
modification  of  expenses,  tbe  Coisrt  were  satisfied  that  the  interlo- 
cutors were  right;  but  that  other  parties  interested  than  those  who 
had  appeared  as  defenders  ought  not  to  be  affected  by  the  findings. 


Opinion  of 
Court. 


Judgment. 


Lard  Meadowbank. — As  to  one  part  of  the  deed  of  1825,  it  seems 
to  be  contra  bonos  mores  for  a  wife  to  be  a  party  to  a  provision  in 
favour  of  a  second  wife  to  her  husband. 

Lord  Medwyn, — I  concur.  I  cannot  see  how  the  first  wife  could 
be  considered  as  entering  into  an  onerous  contract  for  a  provision 
in  favour  of  her  successor,  the  second  wife.  To  this  extent  the 
deed  must  be  set  aside. 

Lord  Jiutice-Qerk  was  for  adhering. 

Ijord  GlehUe  absent 

<  Tl\i^  Lords  adhere  to  the  interlocutors  of  the  Lord. Ordinary, 
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<  ander  this  declarationi  that  the  deeds,  in  so  far  as  concerns  other  27  Jan.  183T. 
*  parties  than  those  who  have  appeared  as  defenders,  are  not  affected     "^^v^^ 

«  by  this  judgment :    Find  additional  expenses  due,  subject  to  mo-  gJI^'Jlliy  ^ 

<  dification  by  the  Lord  Ordinary ;  and  remit  to  his  Lordship  to  Otben. 

<  proceed  accordingly/ 

Lofd  Ordinary,  Jiffn^.  Act.  JCm^,  Minlidl.  Alt.  RvAi^fiard  and  Ruudl. 

WaSam  Mttir,  &&C.  and  Madum  *  Hamilton,  W.  8.  AgeatM.        F.  Qerk. 

R. 


FIRST  DIVISION, 

No.  LXXX.  28^  JoKuary  1837. 

JAMES  NISBET 
agatmt 

JAMES  M'CLELLAND. 

■  •    ■  -  .  

BAKKRun'.— Proof. — Case  where  a  series  of  dealings  in  trade^  and 
a  tartly  of  biU  transactions  between  a  party  and  the  bankrupt^  to* 

.  getJwr  with  tranrfers  ofproperty^  raising  a  suspicion  ofwudueprrfe* 
renos  infivour  of  the  former f^^found  not  enough  to  subfed  the  party 
to  examination  by  the  trustee^  under  sect.  32.  of  the  Bankrupt  Actf 
as  a  person  connected  with  the  bankrupts  business. 

Jambs  Dickson,  brewer  and  distiller  in  Ghisgow,  was  sequestrated  Namtife. 
on  the  28th  June  1836,  and  the  defender  was  appointed  trustee. 
After  the  examination  of  the  bankrupt,  an  application  was  made  to 
the  Sheriff  for  a  warrant  to  cite  the  petitioner  for  examination,  under 
the  32d  clause  of  the  Bankrupt  Act,  where  it  is  enacted  that  the 
trustee  may  also,  if  he  thinks  it  necessary,  <  for  the  purpose  of  ob- 

<  taining  a  full  discovery  of  the  bankrupt's  estate  and  effects,  insist 
^  for  examination  of  his  wife  and  others  of  his  feunily,  or  connected 

<  with  his  business,  upon  all  proper  interrogatories ;  which  exami* 

*  nations  are  to  be  taken  upon  oath,  if  required,  before  the  Sheriff, 

*  at  one  or  other  of  the  said  diets,  or  upon  any  intermediate  day.* 
It  is  also  provided,  that '  the  Sheriff  shall,  if  necessary,  issue  his 

<  warrant  for  apprehending  the  bankrupt,  or  any  of  his  family,  or 

*  others  connected  with  his  business,  who  are  to  be  examined  within 

<  his  jurisdiction/   The  statute  further  provides,  that  <  it  shall  be 

<  competent  for  the  trustee  to  apply  at  any  time  for  re-examining 

*  tbem^  or  for  examining  such  persons  of  the  above  description  as 
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S8  Jan.  1837.  <  have  not  already  been  examined,  and  upon  due  adverUsement  be- 
'^■■•■V^*^    *  ing  given,  in  manner  foresaid.' 

IvrcieUand.         ^^  ^^^  ^^  August  an  application  was  made  by  the  defender,  the 

— -  trustee,  to  the  Sheriff  of  Lanarkshire,  running  thus :  <  From  the  in- 

arrauve.        <  yestigation  which  the  trustee  has  made  into  the  affairs  of  the  bank- 

*  rupt,  James  Dickson,  he  finds  that  James  Nisbet,  spirit-dealer  in 

*  Stockwell  Street  of  Glasgow,  and  Robert  Nisbet^  distiller  at  Helens- 

<  burgh,  his  son,  were  intimately  connected  with  Mr  Dickson,  in 

<  many  transactions  regarding  his  business,  and  that  the  examinations 

*  will  be  of  material  importance  to  enable  the  petitioner  to  obtliin 
^  a  full  discovery  of  the  bankrupt's  estate  and  effects.'  Warrant  was 
accordingly  granted.  No  objection  was  made  to  the  examination 
of  Robert  Nisbet,  but  an  objection  was  taken  as  to  the  competency 
of  examining  the  petitioner.  The  Sheriff,  however,  19th  Septem- 
ber 1836,  pronounced  an  interlocutor,  appointing  the  petitioner,  be- 
fore further  answer,  to  appear,  <  to  answer  all  pertinent  interroga- 

<  tories,   in  initialibus,   tending  to  shew  his  connection  with  the 

*  bankrupt's  affairs,  and  his  liability  to  undergo  an  examination  un- 

*  der  the  statute.' 

From  this  initial  examination  of  the  pursuer,  and  the  judicial 
examination  of  the  bankrupt^  it  appeared,  that  on.  16th  October  18S3» 
the  petitioner  sent  2U0  bolls  of  meal,  to  be  disposed  of  by  the  bank- 
rupt, the  petitioner  being  to  receive  one-half  of  the  profits,  or  to 
bearone-half  of  the  loss,  as  the  case  might  be;  that  in  February  1884, 
tliere  had  been  a  proposal  between  the  petitioner  and  the  bankrupt  to 
form  a  copartnersliip  in  a  distillery  business ;  but  that  it  was  shortly 
afterwards  dropped,  the  bankrupt  agreeing  to  pay  L.50  to  the  pe- 
titioner on  his  giving  up  all  thoughts  of  the  connection.     It  ap- 
peared that  in  the  year  1835-6,  the  petitioner  had  lent  the  bank- 
rupt sums  at  different  dates,  to  an  amount  exceeding  L.^SOO  ;  that 
he  had  received  part  payment  of  this,  amounting  to  L.830,'  partly 
in  cash  and  partly  in  spirits ;  that  the  balance  left  diie,  as  appeared 
by  an  account  rendered  on  13tb  April  1836,  was  L.1534 : 2 :  11* 
It  appeared  that  this  account  had  been  paid  by  the  bankrupt,  at 
various  times,  previous  to  the  date  of  sequestration,  from  the  pro- 
ceeds of  sales  of  spirits,  &c.  debts  recovered,  and  otherwise,  leav- 
ing only  a  balance  of  L.lOO  due  at  the  date  of  the  sequestration; 
that  the  reason  of  his  paying  the  petitioner  was,  that  he  was  always 
threatening  legal  measures  for  recovery  of  the  balance  due  to  him 
on  the  account,  and  that  as  he  had  always  found  the  petitioner 
friendly,  and  trusted  to  his  aftjerwards  assisting  him  with  money, 
he  was  desirous,  as  far  as  in  his  power,  to  prevent  his  being  a  loser 
by  these  acts  of  friendship ;  that  the  last  payment  made  was  a  day 
or  two  previous  to  granting  a  mandate  authorising  an  application 
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for  sequestration ;  that  no  payment  had  been  made  since ;  that  the  ^  Jao- 1^37. 
account  which  was  rendered  by  the  petitioner  was  believed  by  the  ^.^T*^^^^^ 
bankrupt  to  be  a  true  one ;  but  that  he  kept  no  books,  and  that  there  McClelland. 
were  very  rarely  any  vouchers  in  relation  to  the  cash  transactions      — 7 
which  passed  between  them ;  that  the  first  time  the  bankrupt  be-    *"°  ^^' 
gan  to  suspect  his  insolvency,  was  on  the  occasion  of  a  purchase  of 
barley,  on  Or  after  22d  April  1836 ;  that  he  sold  the  same  imme- 
diately thereafter  to  the  petitioner,  but,  previous  to  the  sale,  he  had 
had  no  conversation  with  the  petitioner  as  to  the  state  of  his  (the 
bankrupt's)  affairs ;  that  the  petitioner  was  not  cash-keeper  to  the 
bankrupt,  and  did  not  keep  his  books,  or  act  as  his  clerk ;  that  the 
twenty-two  documents  shewn  him,  being  retired  bills,  receipts,  &c. 
were  in  the  petitioner's  handwriting. 

It  appeared  that  Mr  Robert  Nisbet,  the  son  of  the  petitioner,  was 
a  clerk  to  the  bankrupt  from  September  1835  to  March  1836 ;  that 
in  May,  the  bankrupt  sold  the  benefit  of  a  lease  of  a  distillery  and 
stock  on  hand,  at  Helensburgh,  to  Mr  Robert  Nisbet,  for  L.150, 
and  that  the  money  so  received,  along  with  sums  which  had  been 
drawn  at  the  brewery  for  several  previous  days,  was  paid  over  by 
the  bankrupt  to  the  petitioner,  in  extinction  in.  so  far  of  the  debt 
due.  From  Mr  Robert  Nisbet's  deposition,  it  appeared  that  the 
money  had  been  lent  him  by  his  uiicle,  Mr  Thomson. 

The  petitioner  pleaded — That  as  the  only  ground  for  esami-  Petitioner's 
ning  the  petitioner  was  an  account-current  which  had  passed  be-  ^***^ 
tween  the  petitioner  and  the  bankrupt,  that  account  being  merely 
the  ordinary  account  between  two  traders,  who  were  in  the  way  of 
dealing  with  one  another  in  their  respective  goods,  and  giving  each 
other  cash  or  bill  accommodations,  the  petitioner  could  never  be 
competentiy  examined  under  the  statute,  particularly  as  he  had  de- 
elated  upon  oath  that  he  had  not  been  cash  or  account  keeper  for 
the  bankrupt :  That  the  circumstance  of  having  given  cash  or  bill 
accommodations  could  never  bring  him-  under  that  character,  nor 
subject  him  to  examination.  See  the  cases  M^Lea  v.  M^Lehose, 
4th  Dec.  1792,  BelTs  Cases^  p.  75,  and  that  of  Belch,  BeW$ 
Case$t  ii.  909.  The  dictum  from  Mr  Bell  is  not  at  all  satisfactory, 
for  at  the  conclusion  he  says,  <  it  would  seem  that  he  will,  if  under 
<'the  description  of  a  person  connected  with  the  bankrupt's  trade, 
^  be  subjected  to  examination.' 

The  defender  pleaded^  on  the  authority  of  the  passage  from  Mr  Defender*! 
Bell,  Cam.  ii.  394,  where  it  is  stated,  that  *  a  person  who,  from  parti-  ^'*^ 
*  cular  circumstances  stated  in  the  application,  shall  appear  to  be 
<  particularly  connectedwith  the  bankrupt's  business  or  aJBTairs,  will 
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be  ordered  for  ezaminatioii,  althoagh  he  should  bold  no  place  of 
ostensible  employment  under  the  bankrupt ;' — and  p.  895,  where 

he  says  that  a  creditor  cannot,  as  such,  be  *  examined  in  the  course 
of  this  inquiry  respecting  his  claim  against  the  estate  ;*  and  addSf 
but  where  one  has  received  part  of  the  bankrupt's  funds  as  trustee, 
or  even  for  his  own  security  or  satisfaction,  it  would  seem  that 
(under  the  qualification  of  not  being  obliged  to  answer  questions 
tending  to  criminate  himself)  he  willj  if  under  the  description  of  a 
person  connected  with  the  bankrupt's  trade,  be  subject  to  exami* 
nation.' 
That  the  petitioner  indisputably  stood  in  the  situation  pointed 

out  in  the  d2d  section  of  the  bankrupt  statute,  as  one  ^  connected 

<  with  the  business  of  the  bankrupt,  whose  examination  was  indis* 

<  pensably  necessary  for  the  full  discovery  of  the  bankrupt's  estate 

<  and  effects ;'  that  this  was  supported  by  the  cases  of  Mackersy^ 
1st  March  1828;  Macintosh  v.  Murray,  14th  Dec.  1825,  and 
Robertson's  Trustee  o.  Oughterton,  16th  June  1827;  that  the 
case  of  Belch  was  no  authority  in  favour  of  the  petitioner,  as  it  did 
not  relate  to  the  competency  of  examining  the  party,  but  to  the 
admissibility  of  interrogatories  tending  to  prove  the  party  a  partner 
of  the  bankrupt  company ;  and  that  in  the  case  of  M'Lehose  alsoy 
which  was  a  simple  case  of  a  creditor  who  was  thought  to  have 
acquired  his  alleged  right  to  claim  on  the  estate  under  suspicious 
circumstances,  even  there  the  decision  was  carried  by  the  single 
vote  of  the  Lord  President 


Sheriff's  In- 
terlocutor. 


The  Sheriff,  on  27th  September  1836,  pronounced  the  following 
interlocutor :  <  The  Sheriff  having  considered  the  objections  and 
answers,  declarations  of  the  bankrupt,  initial  deposition  of  the 
proposed  witness,  and  documents,  twenty-two  in  number,  therein 
referred  to,  In  respect  it  is  admitted  by  the  witness,  that  some 
time  ago  proposals  were  submitted  to  him  by  the  bankrupt  to 
enter  into  a  certain  partnership  or  joint  trade ;  and  that,  although; 
he  gave  no  express  consent,  yet  after  certain  communings  he  re- 
ceived L.50  from  the  bankrupt,  for  which  he  gave  no  receipt^ 
which  seems  to  imply  that  some  sort  of  partnership,  of  greater  or 
less  extent,  had  been  formed  between  them  on  that  occasion ;  in. 
respect  the  bankrupt  appears  to  have  kept  no  regular  books  him-* 
self,  while  the  documents  produced,  and  in  particular  the  account-' 
current  between  the  parties,  shew  not  merely  a  great  variety  of 
transactions  between  them,  but  such  an  intimate  unioni  parti- 
cularly in  relations  to  bills,  as  almost  rendered  the  proposed  wit- 
ness the  banker  or  cash-keeper  of  the  bankrupt ;  finds,  that  the- 
objector  falls  under  the  description  of  persons  connected  with  the 
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bankrapf  8  affairs  or  bosiness,  and  therefore  h  subject  to  examina-  28  Jan.  1637. 
tion  under  the  statute ;  but  that  under  the  two  qualifications  of    ^^V^^ 
being  examined  only  on  such  matters  as  do  not  tend  to  criminate  ]j^'fcieiiand. 
himself,  and  bear  reference  to  the  written  documents  produced  in       7-^ 
process,  and  founded  on  in  this  interlocutor :  And  in  order  that  ^^^^^,^^ 
the  objector  may  have  an  opportunity,  if  so  advised,  of  bring- 
ing this  deliverance  under  review  of  the  Court  of  Session,  ap- 
points him  to  appear  and  undergo  an  examination   before  the 
Sheri^  in  the  Sheriff's  chambers,  upon  Tuesday,  the  4th  day  of 
October  next,  at  one  o^dock  afternoon,  unless  a  bill  of  suspension, 
and  sist  thereon,  shall  have  been  previously  obtained,  and  inti- 
mated to  the  trustee  and  the  Sheriff;  and  grants  warrant  to 
oflScers  of  court  to  cite  him  accordingly ;  an^  continues  the  diet 
fdr  the  farther  examination  of  the  bankrupt. 

(Signed)        *  A.  Alison.* 

Against  this  interlocutor  on  the  competency,  and  against  the 
admissibility  of  various  interrogatories  which  were  afterwards  put 
in  the  course  of  the  proceedings  which  followed  before  the  Sheriff, 
but  which  it  is  unnecessary  here  to  mention,  the  petitioner  pre- 
sented the  present  petition  and  complaint. 

At  advising — 

Ijord  President. — Instead  of  proving  any  connection  in  business  Opinion  of 
between  the  petitioner  and  the  bankrupt,  it  appears  that  there  was  ^^^'^ 
a  payment  made  by  the  latter  to  the  former  of  L.50,  on  condition 
timt  no  connection  should  exist  between  them.  In  my  opinion  you 
might  just  as  well  examine  any  of  the  parties  who  came  and  made 
purchases  in  the  shop  of  a  trader,  who  afterwards  became  bankrupt, 
as  the  present  petitioner. 

Lord  Gillies, — I  concur.  I  am  quite  satisfied  that  all  that  could 
be  said,  has  been  said,  on  the  part  of  the  defender,  and  I  think  the 
interlocutor  of  the  Sheriff  a  very  able  one.  But  if  this  party  is  to  be 
examined,  as  being  connected  in  the  business,  I  think  any  person 
who  has  ordered  his  tailor  to  pay  his  accounts  for  him,  a  very  com- 
mon practice  in  London,  might  just  as  well  be  examined  on  the 
bankruptcy  of  the  tailor,  as  a  person  connected  with  his  business. 

Lord  Mackenzie, — I  am  of  the  same  opinion.  I  think  that  it  re- 
quires very  strong  suspicion  of  actual  connection  in  business  to  bring 
a  person  under  the  statute.  The  statute  does  not  say  any  person 
suspected  of  being  a  partner,  but  requires  that  the  person  shall 
either  be  *  of  the  bankrupt's  family,  or  connected  with  bis  business.' 
Here  there  is  no  uncertainty ;  therefore  mere  suspicion  will  not  do. 
He  must  actually  have  been  in  one  of  the  situations  there  mentioned. 
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28  Jan.  1837.  But  the  present  is  a  case  of  mere  suspicion,  and  that,  too,  not  of 
connection  in  business,  but  of  having  received  some  undue  prefe- 
rence.   I  do  not  therefore  think  that  the  petitioner  can  be  examined* 

Lard  Balgray  absent. 

The  Dean  of  Faculty  moved  for  expenses. 

The  Court,  however,  were  of  opinion  that  the  trustee,  having  a 
strong  opinion  of  the  Sheriff  in  his  favour,  was  acting  bona  fide> 
in  making  the  application,  and  coyld  not  be  found  liable  in  expenses*. 

The  Cour^  accordingly  pronounced  a  judgment,  finding  the  peti- 
tioner i^ot  liable  to  be  examined  in  hoc  statu,  and  finding  no  ex«» 
penses  #ue. 


Judgment. 


Act.  Dean  of  Foe.  {Hcpe^)  Pmney,         Alt.  tttOkafwrd^  J,  Cowan. 
M^DawaU,  W.  S.  tkid  jR.  WeUh,  W.  S,  Agents.        D,  Clerk. 


Can^^f 

C.  B. 


SECOND  DIVISION. 


No.  LXXXI. 


28^  January  1837. 


JANET  CLUNIE 

against 

WILLIAM  DRYSDALE. 


Pboof. — (Semiplena.) — Circumstances  in  which  a  pursuer  in  a 

process  of  aliment  of  an  illegitimate  child  was  found  not  entitled  to 

her  oath  in  supplement. 
Proof. — (Admissibility. — Relationship.) — Evidence  by  sister 

of  pursuer  in  said  action  found  inadmissible^  except  in  corroboration 

of  facts  otherwise  sworn  to; 

NarmaTe.  'TiiE  pursuer  was  delivered  of  an  illegitimate  child  on  26th  July 
1828,  and  raised,  on  ]2tb  February  1830,  an  action  before  the  She- 
riff of  Perth  against  Drysdale,  for  aliment.  An  intimacy  had  sub* 
sisted  between  the  parties  in  1824,  which,  it  was  alleged,  had  led 
to  illicit  connection ;  and,  soon  after  that  time,  the  pursuer  having 
brought  an  action  of  declarator  of  marriage,  the  defender  had 
estranged  himself  from  her,  to  avoid  the  consequences.  In  his  j  udi-* 
cial  declaration  in  the  present  process,  the  defender  being  interro^ 
gated,  if,  at  the  former  alleged  intercourse,  he  had  been  in  bed  with 
the  pursuer  at  a  Certain  time  and  place  ?  declared,  he  did  not  re-> 
collect  The  only  other  circumstance  of  a  suspicions  kind, '  in  the 
conduct  of  the  parties  after  their  estrangement,  was  deponed  to  by 
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Robertson,  who  <  recollects  of  tbe  parties  being  in  his  hoiise  in  the  28  Jan.  1837. 
Sonth  Street,  some  years  ago,  and  on  this  occasion  the  defender    ^^"^V^^ 
came  to  the  deponent's  house  asking  for  the  pursuer.     Depones,  ^"sdai^ 
That  this  was  after  the  commencement  of  the  year  1 827,  and  it     — -^ 
was  dark  when  the  defender  came  to  the  deponent's  house :  That  ^*'^^^'^®* 
the  deponent  then  kept  a  public-hoose,  and  the  parties  were  shewn 
into  a  room  by  themselves,  where  they  bad  some  porter  and  pies, 
and  they  might  be  from  an  hour  to  an  hour  and  a  half  in  the 
bouse  idtogether,  and  it  would  be  about  ten  o'clock  when  they 
left  the  house,  and  they  left  the  house  together :  That  except  on 
this  occasion  the  deponent  does  not  recollect  of  ever  seeing  the 
parties  together.     Interrogated  for  the  defender,  depones.  That 
the  pursuer  at  this  time  kept  a  shop  very  near  the  deponent's 
house,  in  which  she  sold  bread  and  other  articles.    Depones, 
That  he  has  seen  the  defender  since  the  occasion  above  deponed 
to,  but  he  was  never  in  the  deponent's  house  except  that  once. 
Depones,  That  the  deponent  left  the  house  in  the  South  Street 
in  the  month  of  May  1827,  and  removed  to  the  High  Street ;  and 
the  meeting  above  deponed  to  must  have  taken  place  previous  to 
Whitsunday  1827.' 
The  pursuer  adduced  the  evidence  of  her  sister;  but  the  Com- 
missioner, in  respect  her  evidence  did  not  appear  to  be  corrobora- 
tive of  any  drcomstance  previously  proven  by  any  of  the  other  wit- 
nesses, sustained  an  objection  to  her  evidence,  and  the  Sheriff 
(McNeill)  adhered.     The  Sheriff  refused  to  allow  a  proof  on  the 
averments  of  intercourse  in  1824,  and  having  considered  the  re- 
maining evidence,  refused  to  allow  the  pursuer's  oath  in  supplement 
The  pursuer  advocated^  on  the  ground  that  she  had  further  proof 
to  offer,  and  that  the  evidence  of  the  sister  ought  to  have  been  re- 
ceived. 

The  defender  answeredf  that  further  proof  was  now  incompetent, 
and  that  direct  evidence  by  a  sister  was  inadmissible;  Dalziell, 
Mor.  16,780;  Bell,  Jan.  21.  1797,  Mor.  16,786;  Dougal,  July 
22. 1833, 1 1.  S.S^D.  1020;  Stewart,  Feb.  5.  1835,  10.  F.  C.  232. 
The  Lord  Ordinary  remitted  the  case  to  the  Sheriff  simplieiter, 
with  the  following  note : 

<  The  Lord  Ordinary  gives  this  judgment  with  some  hesitation.  Lord  Ord!- 
«  especially  as  to  the  exclusion  of  the  further  evidence  offered  by  jJJ^t^r  ^'^^ 
<  the  advocator.  The  weight  of  the  case  against  the  respondent  is 
^  in  the  evidence  afforded  by  his  own  declaration  as  to  the  former 
^  connection  between  tbe  parties  in  1824;  and  though  there  can 
*  be  but  little  doubt  as  to  tbe  import  of  a  man's  statement,  that  ^  he 
*^  cannot  reeotteci*  whether  he  had  been  in  bed  with  a  woman  who 
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S8  Jaiu  1837.  <  pursued  a  'dedarator  of  marriage  against  him,  within  a  few  months 

^""^V^    *  after  that  transaction,  it  might  still  be  desirable  to  have  the  truth 

Dr"^k^.       *  ^^  ^^^  matter  ascertained  by  the  testimony  of  impartial  witnesses! 

<  The  Lord  Ordinary  is  of  opinion,  therefore,  that  the  evidence  ai 

i^*r*^^'s^nter-J  *  ^  ^^'^  point  was  not  incompetent ;  and  the  chief  reason  why  he 

locutur.  '  does  not  remit,  in  order  to  have  it  taken,  is,  that  even  assuming 

!^  the  intimacy  between  the  parties  at  that  time  to  have  gone  th^ 

f  full  length  of  carnal  intercourse,  this,  with  the  other  circumstances^, 

*  as  the  proof  now  stands,  would  scarcely  amount  to  aemiplena 

<  probatio  of  a  paternity  induced  by  acts  in  1827.  ^ 
:    '  If  the  sister's  evidence  were  admissible,  the  case  might  be  cleat 

*  enough ;  and  the  Lord  Ordinary  would  be  well  pleased  if  he  could 
f  think  himself  at  liberty  to  receive  it;  but  he  can  find  no  authority 

<  to  warrant  so  great  a  relaxation  of  the  rigorous  rule  which  hail 

*  hitherto  prevailed  as  to  the  unsup*|>orted  evidence  of  near  relational. 
.    <  The  defect  in  the  advocator's  case  is  the  total  want  of  any  proof 

*  of  intercourse,  o^  meetings  of  any  kind,  about  the  time  of  the 

<  child's  conception,  and  the  estrangement  which  plainly  followed 
(  her  unsuccessful  attempt  to  make  out  a  marriage  with  the  respond 

<  dent  in  1824.  On  the  other  hand,  the  Lord  Ordinary  thinks  it 
>  sufficie'ndy  )nade  Out,  that  the  respondent's  declaration  is  false  in 

<  several  particulars,  and  inclines  especially  to  hold  the  meeting  at 

<  Robertson's  to  have  been  in  1827.  If  it  be  assumed  that  the 
^  parties  had  illicit  intercourse  in  1824,  very  slight  indications  of 

<  familiarity  will  justify  a  belief  that  this  had  been  resumed^  evea 
^  after  an  interval  of  alienation ;  and,  when  no  other  paramour  is 

*  indicated,  and  there  is  nothing  in  the  circumstances  of  the  party 
'<  accused  to  tempt  the  woman  to  a  false  accusation,  the  cause  of 
.<  truth  may  be  more  endangered  by  refusinff^  than  by  admitting  her 
^  oath  in  supplement;  especially  as,  in  giving  that  oath,  she  is  not 

<  so  much  swearing  in  her  own  cause,  as  in  that  of  an  infant,  in 

<  whom  some  other  person  must  have  as  great  an  interest  as  she  ha& 

<  Those  are  the  grounds  of  the  Lord  Ordinary's  hesitation ;  but 

<  still,  being  of  opinion  that  the  judgment  of  the  Sheriff  is  in  acf 

<  cordance  with  the  course  of  decisions,  he  has  felt  it  to  be  his  duty 

*  to  confirm  it.'  / 

The  pursuer  reclaimed. 

A.  Wood. — If  relations  are  only  admissible  in  corroboration  of 
facts  sworn  to  by  other  witnesses,  they  ought  still,  under  that  ruie^ 
to  be  admitted  to  prove  similar  facts  to  those  otherwise  proved.  In 
support  of  the  competency  of  farther  proof,  he  founded  on  Lord 
Moncreiff's  judgment  in  Glendinning;  13.  5//.  270. 

PattoHy  against  the  admissibility  of  the  sister's  evidence,  even 
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in  eorrobomdoDi  dted  Humphrey  and  Aitken,  in  House  of  Lords,  28  Jan.  1837. 
!•  Sh.  App,  1 IL  ^'^y^^ 

Clanie  v. 

Lord-Jvatiee  Clerk. — Although  not  averse  to  allowing  farther       

proof,  I  cannot  discover  any  ground  for  altering,  this  interloeutor.  ^^^^  ^ 
It  would  be  a  most  dangerous  precedent  to  allow  the  evidence  of 
the  sister,  except  to  corroborate  a  Mt  as  to  which  there  could  be 
no  other  corroborative  testimony  $  and  the  case  of  Humphrey  is  a 
strong  authority  upon  the  pointy  on  the  proof  as  it  stands.  With  the 
exception  of  the  meeting  at  Robertson's,  there  are  no  suspicious  ap* 
pearances  or  circumstances  ^  and  though  thfere  were  ground  for  8ii»- 
picion  only,  that  would  not  be  enough  to  entitle  the  party  to  her 
oath  in  supplement     . 

Ijord  Meadawbanh. — I  toheur  as  to  the  madmissibility  of  the  sis^ 
ter's  evidence.  On  the  remainder  of  the  case  his  Lordship  was  in* 
elined  to  doubt. 

Lord  Medwyn.-^l  have  no  doubt  as  to  the  incompetency  of  ad^ 
mitting  the  sister's  evidence.  As  to  the  offer  of  other  evidence,  it 
eomes  too  late.  The  case,  on  the  merits,  depends  on  circumstancea 
which,  in  all  such  cases,  may  strike  men's  minds  differently.  Yet 
there  are  principles  of  law  to  guide  us  in  such  a  case ;  and  one  lead* 
ing  principle  as  to  semiplena  probatio  is,  that  it  must  be  something 
more  than  suspicion,  and  less  than  proof.  But  there  is  no  rule  to 
establish  that  the  mere  circumstance  of  parties  being  seen  in  com* 
pany,  unless  some  improper  familiarity  or  ground  of  suspicion  be 
observed,  can  be  held  sufficient.  There  was  no  circumstance  at* 
tended  with  suspicion  here. 

Looking  to  the  dates :  Suppose  it  be  true  that  the  parties  met  in 
spring  1827 — no  improper  familiarity  appearing — I  cannot  hold 
that  Uie  bare  possibility  of  intercourse  having  tidcen  place  is  suffi- 
cient It  b  not  like  the  other  cases  on  this  head,  where  there  were 
not  only  meetings  proved,  but  circBmstances  of  suspicion ;  for  casual 
meetings,  unless  familiarities  or  suspicious  circumstances  be  alleged, 
are  not  conclusive  so  as  to  warrant  the  oath  in  supplement ;  but 
even  if  the  meeting  had  been  proved  to  be  in  spring  1827,  the 
child  was  born  in  July  1828,  and  could  not  therefore  have  been  tl^ 
result  of  any  intercourse  at  that  time — the  latest  meeting  which  it 
is  attempted  to  be  proved  ever  took  place. 

Lord  Gleniee  absent 

The  Lords  adhered^  but  refused  expenses.  Judgment. 

Lord  Ordinary,  Jeffrty.         Act.  Keay,  A.  Wood.         Alt.  PaUon.       JUkhie  jf  ffUl, 
W.  S  snd  WUUam  Sodding,  S*  S.  C.  AgenU.         T.  Clerk. 

R. 
2£2 


i 
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SECOND  DIVISION. 
No.  LXXXII.  2»A  Jeamary  1837. 

M«NAB 
against 

MOAT  AND  TAIT. 

Process. — (Expenses.) — Counsel's  Fees. — Higher  fees  attowed 
.   to  counsel  on  CircidL 

m 

The  trial  was  fixed  at  Glasgow  for  Wednesday,  the  28th  of  Sep- 
tember,  aod  took  place  on  Saturday,  the  Ist  of  October  1836.  The 
fees  paid  were  thirty  guineas  to  the  senior,  and  twenty*five  guineas 
to  junior  counsel.  The  Auditor  reduced  these  to  the  grade  of 
Edinburgh  bar  fees,  by  taking  teii  guineas  off  each.  The  Court,  upon 
•objection  by  pursuer,  discountenanced  such  a  mode  of  taxation,  and 
allowed  the  fees  properly  charged. 

JlcU  PaUrwiu        Alt  7.  MaekenzU.       •  John  CuUm,  W.  &  and  W.  B.  Camfhdk 
W.  &  Agente.        Jury  Clerk. 

R. 


FIRST  DIVISION. 
No.  LXXXIII.  Ut  February  1837. 

THOMAS,  EARL  OF  STRATHMORE, 

against 

TRUSTEES  OF  JOHN,  EARL  OF  STRATHMORR 

Writ. — Erasure. — Tailzie. — A  deed  of  entail  having  been  exe^ 
euted  in  duplicate^  and  both  deeds  containing  numerous  erasureSj--^ 
founds  that  the  entail  was  valid ^  in  respect  that  none  of  the  erasures 
were  in  substantialibus  ;  and  that  a  reference  was  made  in  the  testing 
clause  of  each  deed  to  its  simultaneous  execution  with  the  duplicatCj 
whibtj  with  one  immaterial  exception^  all  the  words  vitiated  in  the  one 
were  found  unvitiated  in  the  other. 

Tailzie. — (Nomination  of  Heirs.) — A  deed  of  nomination  of 
heirSf  in  virtue  of  power  reserved  in  an  entail^  is  effectual  without 
proper  dispositive  words. 
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The  late  John,  Earl  of  Strathmore,  executed,  on  15th  December  l  F«fc.  1887. 
1815,  a  deed  of  entail  of  the  whole  of  his  lands  and  estates  situated  ^^  J^\ 
in  Scotland,  in  fevour  of  himself  and  the  heirs-male  of  his  body ;  ^p,^  „,  £^,1 
whom  failing,  to  any  other  persons  to  be  named  by  him  in  any  of  strathmore** 
nomination  or  other  writing  to  be  executed  by  him  at  any  time  of  . 

his  life ;  and  failing  such  nomination,  to  the  person  having  right  NarraciTer 
for  the  time  to  the  title,  honours  and  dignities  of  the  Earl  of  Strath-* 
more  and  Kinghorn. 

In  reference  to  the  power  reserved  in  the  entail,  he  executed, 
of  the  same'  date,  a  deed  of  nomination  of  heirs,  whereby,  on  the 
recital  of  the  deed  of  entail,  and  also  on  the  recital  of  the  trust-dis- 
position after  mentioned,  and  on  the  narrative  of  his  being  resolved 
to  exclade  the  Honourable  Thomas  Bowes,  the  pursuer,  John  Lyon 
and  Charles  Lyon  from  ever  succeeding  to  his  estates,  he  declares 
and  appoints,  that  in  case  of  the  failure  of  the  heirs  whatsoever  of 
his  body,  his  said  estates  should  devolve  and  belong  to  the  heirs* 
male  procreated  or  to  be  procreated  of  the  body  of  Thomas  Bowes, 
and  the  heirs-male  of  their  bodies,  whom  failing,  to  the  persons 
having  right  for  the  time  to  the  titles  and  dignities  of  the  Earl  of 
Strathmore  and  Kinghorn,  other  than  and  except  the  said  Thomas 
Bowes,  John  Lyon  and  Charles  Lyon,  who  were  specially  ex- 
cluded from  ever  succeeding  to  the  said  lands  and  estates. 

A  trust-disposition  was  also  executed  by  him,  proceeding  upon 
the  recital  of  these  two  deeds,  and  of  even  date  with  them,  by 
which  he  conveyed,  generally,  his  land  estates  in  Scotland,  as  well 
as  his  moveables,  but  to  take  effect  only  in  the  event  of  failure  of 
heirs  of  his  own  body,  to  James  Farrer,  and  other  trust-disponees, 
to  accumulate  the  rents  and  profits  of  the  estate  for  a  term  of  thirty 
years  after  the  day  of  his  death,  and  thereafter  during  the  life  of 
the  said  Thomas  Bowes,  and  of  John  Lyon  and  Charles  Lyon,  his 
eousins-german. 

Duplicates  of  these  deeds  were  executed  at  the  same  time  by  the 
late  Lord  Strathmore.  They  were  diily  attested.  The  following 
is  the  testing  clause  of  one  of  them,  all  the  others  being  expressed 
in  terms  nearly  the  same :  ^  In  witness  \i^hereof,  I  have  subscribed 

*  this  and  the  40  preceding  pages  of  stamped  paper,  written  by 
^  John  Muir,  apprentice  to  James  Dundas,  C.  S.  together  with  a 

*  duplicate  hereof,  written  by  James  Sutherland,  also  apprentice  to         # 
^  the  said  James  Dundas,  at  Edin.  the  I5th  day  of  Dec.  1*815,  be- 

^  fore  these  witnesses,  James  Mac  Alpine,  clerk  to  the  said  James 
<  Dundas,  the  said  John  Muir,  writer  hereof,  and  William  Wilson, 

*  C.  S.' 

On  the  death  of  Lord  Strathmore,  in  July  1620,  one  set  of  these 
deeds  was  sent  for  registration,  and  the  other  was  retained  by  the 
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I  Feb.  laST.  defender^  wh(%  in  ylitae  ot  the  truat^dispcmitioni  and  oCa  d^ed  of 
nomination  and  assumption,  executed  two  days  before  Lord  Strath<» 


^rJv.  £a^f  *  more's  death,  in  favour  of  Sir  John  Dean  Paul,  completed  their  titles 
^Strathmore'ii  to  the  wholc  trust-cstatc,  and  entered  into  the  possession  of  the 
Tni8te«u         property. 

Ntnriiivt.  No  attempt  was  made  to  challenge  their  title  until  1828,  when 

an  action  of  reduction  was  brought,  at  the  instance  of  the  present 
pursuer,  chiefly  on  the  ground  that  the  trust*disposition,  in  so  fat 
as  it  excluded  him,  the  heir  g(  line  of  his  deceased  brother,  and 
heir  of  the  honours  and  title  of  Strathmore,  from  ever  succeeding 
to  the  Strathmore  estates,  and  directed  an  accumuUtion  of  the  rents, 
was  illegal,  and  consequently  that  the  whole  deeds,  of  which  the 
^rust-disposition  formed  a  principal  part,  became  inoperative.  Re* 
duction  was  also  called  for  on  the  ground,  inter  alia,  that  the  whole 
deeds  were  vitiated  and  erased  in  substantialibus. 
.  In  this  action  the  pursuer  was  unsuccessful,  both  in  this  Court 
(I7th  Feb.  1830,  vide  F.  C.  viL  432,)  and  in  tiie  House  of  Lords, 
(23d  March  1830.) 

Not  long  afterwards,  the  present  reduction  of  these  deeds  wai 
raised,  on  the  ground  that  they  were  vitiated  in  substantialibus^ 
aftpr  the  alleged  execution  thereof;  that  numerous  important  pas* 
sages,  as  they  originally  stood,  had  been  erased  and  obliterated, 
and  new  and  different  passages  had  been  fabricated  and  simulately 
inserted  in  their  place ;  and  that  the  deed  of  nomination  of  heirs 
was  ineffectual  and  invalid,  in  as  much  as  it  contained  no  dispositive 
words  whereby  the  Strathmore  estates  could  be  conveyed  to  the 
pursuer's  prejudice ;  and  concluding  for  reduction  of  the  deeds,  and 
for  decree  of  declan^tor  for  the  pursuer's  right  to  the  lands,  as  heir 
■of  John,  Earl  of  Strathmore,  his  father,  and  John  Bowes,  hite  Earl 
of  Strathmore^  his  brother,. and  the  adjudication  of  the  estates  ia 
his  favour. 

The  defence  of  res  judicata,  which  was  stated  to  this  action  by 
the  trustees,  founded  on  the  decree  in  their  fiivour  in  the  previous 
process,  having  been  repelled,.  (24th  May  1833,  vide  F.  C.  x.  391,) 
the  defender  satisfied  tiie  production,  by  producing  the  principal 
,deeds,^  which  had  been  recorded,  under  seal,  to  abide  the  order  of 

the  Coiirt 

The  Lord  Ordinary  appointed  defences  to  be  lodged,  (2d  July 
1833,)  and  remitted  to  Thomas  Thomson,  Esq.  Dep.  Clerk  Regisr 
ter,  to  open  the  packet,  and  to  report  on  the  state  of  the  erasures 
Defences  were  then  given  in,  which,  after  denying  the  truth  and 
relevancy  of  the  averments  in  the  libel,  stated,  that  there  were  noV 
produced  under  seal  the  duplicates  of  the  deeds,  and  asserted  that 
the  erasures  were  not  material,  and  that  any  objections  that  might 
occur  to  one  set  of  deeds  was  obviated  by  the  other. 
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The  paraaer,  before  l<Mlging  his  condeseebdeiiee,  moved  tbatliis  I  Feb.  imfl 
agent,  with  the  aid  of  persons  of  skill,  should  be  allowed  to  inspect    ^"^v^^ 
the  whole  deeds,  which  had  hitherto  remained  in  publica  costodia,  ^jj.^ll'f': 
under  seal.  of  stnthmore't 

.    After  a  debate.  Lord  Ordinary  Moncreiff  (25th  Jan.  1884)  pron  Trurte^.. 
nounced  an  interlocutor,  by  which  be  <  allows  the  pursuer,  by  hia  Nanriunift 

*  agent  and  any  of  his  counsel,  with  the  assistance  of  any  one  of  the 
^  other  persons  mentioned  in  the  notice,  such  person  to  be  specified 

<  in  the  intimation  herein  after  mentioned,  to  inspect  and  examine 

*  the  deeds  under  reduction,  and  also  the  duplicates  thereof,  at  pre-i 

<  aent  sealed  up ;  and  for  that  purpose  remits  to  Mr  Thomas  Thom-^ 

<  son,  Deputy  Clerk  Register,  to  open  the  parcel  as  sealed  up  by 

*  him,  and  at  such  time  and  place  as  be  may  appoint ;  and  in  pre** 
« sence  of  the  clerk  of  t^is  process,  to  allow  inspection  and  exami^i' 

*  nation  of  the  said  deeds ;  but  expressly,  that  no  experiment  of 
^  any  kind  shall  be  allowed  to  be  made  on  the  paper  or  the  ink  of 
S  the  said  deeds ;  and  that  lifter  such  inspection  and  examination, 

*  the  deeds  shall  be  re-inclosed  and  sealed,  to  await  further  orders 

*  of  the  Lord  Ordinary  and  the  Court;  and  appoints  the  pursuer  to 

*  give  intimation  to  the  defender's  agents  of  the  time  and  place  ap- 

*  pointed  for  examination  of  the  deeds,  at  least  forty-eight  hours 

*  before  it  is  to  take  place.     But  the  Lord  Ordiqary,  in  the  present 

*  state  of  this  process,  refuses  the  motion  of  the  pursuer  to  any' 

*  greater  or  wider  extent  *.* 

•  ■• 

.  *  Note, — *  In  case  the  pureuer  should  be  dissatisfied  with  this  ordqr^  it  is  neces- 

*  saiy  to  explain  the  very  peculiar  circumstances  of  this  cause* 

.  *  The  pursuer  insists  for  reduction  of  the  deeds  called  for,  merely  on  the  ground 

*  that  they '  have  been  vitiated  and  altered  in  substentialibus  after  the  alleged  exe-v 
^  cotiott  thereof.'.   The  principal  deeds  were  in  the  public  register,  and  they  have 

*  been  transmitted  to  the  clerk  of  the  process,  upder  a  warrant  from  the  Court, 

*  After  this  was  done,  the  defenders  put  into  process  a  sealed  packet,  which  they 
'  stated  contained  duplicates  of  the  same  deeds,  executed  but. not  recorded;  and 

*  they  moved  the  Lord  Ordinary  to  make  some  order,  by  which  the  precise  stat^ 

*  of  both  sets  of  deeds,  in  respect  of  vitiations  or  alterations,  might  be  ascertained, 

*  for  the  future  guidance  of  the  Court.    The  Lord  Ordinieiry  raadp  g  reipii  to  Mc 

*  Thomson,  the  Deputy  Clerk  Register,  first»  With  regard  to  the  deeds  in  the 

*  sealed  packet;  and  afterwards,  With  regard  to  the  recorded  deeds;  and  the 
'  first  remit  was  specially  to  *  open  the  sealed  packet  now  put. into  process  by  the 
f  defenders,  and  that  en  pretence  of  iha parties,' or  their  retpeciive  counsel  and 
**  ageniSf*  and  '  to  report  to  the  Lord  Ordinary  as^o  the  particular  state  and  ap^ 
**  pearance  of  the  deeds  therein  contained,  in  so  far  as  regards  erasures  and  inter* 
^  lineations/  &c.  and  thereafter  to  re-seal  the  packets,  to  be  disposed  of  by  tho 

*  Lord  Ordioary  or  the  Court.    These  interlocutors  were  acquiesced  in;  and  tha 

*  deeds  having  been  very  minutely  examined,  Mr  Thomson  made  a  full  and  very 

*  special  report  as  to  Uie  state  of  each  deed. 

'  The  parties  then  proceeded  to  prepare  a  record  in  the  cause,  and  a  condev 

*  tceodcDce  and  answers  have  been  lodged. 
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1  Peb.  1837.       In  Consequence  of  the  production  of  the  dnplicatesi  the  pursuer 

^""^V^^    raised  another  summons,  concluding  for  their  reduction,  on  the  same 

more  o.  fUiri  "  g^ounds  as  those  in  the  former  action.     The  actions  having  been 

ofStnuhmore'a  conjoined,  Lord  Cockburn,  in  consequence  of  the  parties  not  con* 

ruMett.         enrring  in  point  of  fact  as  to  the '  reality  of  all  the  erasures,  re- 

Narratirtt.        mitted  to  Mr  Cosmo  Innes  to  prepare  a  report. 

From  that  report,  it  appeared  that  there  were  only  two  instances 
of  erasures  occurring  in  the  same  word,  bodi  in  the  recorded  deed 
and  its  duplicate.  The  one  was  in  the  procuratory  of  resignation 
in  the  entail,  where  it  mentions,  inter  alia,  ^  all  and  whole  the 

*  lands,  ancient  barony,  lordship  and  tbanedom  of  Glammis,  com- 
«  prehending  the  mains  and  town  of  Glammis,  with  tlie  burgh  of 

*  barony  and  acres  thereof,  the  town  and  lands  of  Balnamoon, 

*  Wyreton,  Bridgend,  Clippetbills,  Newton,  Wellflat  and  Hole 


*  In  this  state  of  the  cause,  the  pursuer  makes  a  mottoh  for  a  further  inspecdon 

*  of  the  deeds,  before  reyising  his  condesceDdeDce.    To  this  there  may  be  no  ob- 

*  jection,  if  it  be  reg^ularly  conducted  and  guarded.    But  at  first  the  pursuer  re- 

*  fused  to  give  any  specification  of  the  person  to  whose  inspection  he  wished  the 

*  deeds  to  be  laid  open,  and  insisted  that  the  order  should  be  made  without  limi- 

*  cation.    The  Lord  Ordinary  having  required  him  to  specify  the  persons,  beyond 

*  his  counsel  and  agent,  whom  he  proposed  to  employ,  the  notice  now  produced 

*  was  given ;  and  it  was  manifest^  from  the  four  last  names  in  the  list,  that  the  inr 
'  tention  is  to  set,  not  one,  but  various  engravers,  and  other  persons,  assumed  to 
«  be  scientific^  to  an  inspection  and  sifting  of  these  writs,  at  this  stage  of  the  pro- 


*  cess. 


*  It  will  be  particularly  observed^  Itt,  That  these  deeds  have  never  yet  been 
'  seen  by  the  Lord  Ordinary  or  the  Court. 

*  2dy  That  the  remit  was  made  with  the  consent  of  both  parties^  for  ascertain- 

*  ing  the  present  state  of  the  deeds. 

'  3d,  That  the  report  was  made  by  the  person,  undoubtedly  the  very  best  qua- 

'  lified,  at  least  in  the  present  instance,  and  that  it  was  most  minute  and  particular. 

'  4/A,  That  although  the  inspection  was  ordered  to  be  made  in  presence  of  the 

*  pursuer  and  his  agent,  it  is  not  averred  in  the  condescendence  lodged,  that  there 

*  are  any  erasures  or  vitiations,  other  than  those  reported. 

'  Nevertheless,  it  is  possible  that  things  may  be  omitted,  and  the  pursuer  might 

*  be  entitled  to  a  further  inspection  before  revising,  though  the  Lord  Ordinary 

*  must  confess  that  he  should  not  approve  of  a  multitude  of  counsel  and  agents 

*  being  brought  to  such  a  business ;  and  by  the  above  interlocutor,  the  jLord  Or- 

*  dinary,  though  with  hesitation,  has  allowed  him  to  take  the  assistance  of  one 

*  other  person  whom  he  may  suppose  to  have  particular  skill.    But  what  he  par- 

*  ticularly  objects  to  isi  the  attempt  to  bring  such  a  number  of  such  persons  to 

*  such  an  inspection,  at  the  present  moment,  whereby  a  conflict  of  opinions, 

*  founded,  as  the  Court  well  know,  very  often  on  mere  imagination,  may  be  raised 

*  as  to  the  actual  state  of  the  deeds.    He  owns  that  he  was  not  without  fear  that 

*  experiments  were  contemplated.    At  any  rate,  he  has  thought  it  necessary  to 

*  guard  against  it ;  and,  on  the  whole,  he  thinks  the  interlocutor  gives  the  pursuer 
'  the  utmost  latitude  which  he  can  possibly  expect  In  the  present  state  of  the 

*  cause.    What  may  be  thought  necessary  afterwards  is  another  point.' 
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<  Hill,  Easter  and  Wester  Yoonies,  Arnafoul/  &c.     In  the  recorded  1  Feb.  ]837« 
entail,  the  letters  •  Yo/  in  the  word  Yonnies,  and  in  the  nnre-     ^*"^V^^ 
corded  duplicate,  the  letters  <  You,'  in  the  same  word,  were  written  more  v.  eIfI  ' 
On  an  erasure.  of  strathmore's 

The  other  occarred  in  the  trust-deed ;  the  word,  trfff,  heing  writ-    ^"*^"*' 
ten  on  an  erasure,  both  in  the  recorded  deed  and  the  duplicate,  in  NarrauTe. 
the  passage  where  it  narrates  that  Lord  Strathmore  had  executed 
*  a  wiU  of  my  estates  and  property  situate  in  England.' 

The  erasures  which  occurred  in  the  duplicate,  but  not  in  the  re« 
corded  deed  of  entail,  were  in  all  about  fifty  in  number,  partly  oc- 
curring in  letters,  partly  in  whole  words  or  passages.  Those  in  the 
xecorded  deed,  but  not  in  the  duplicate,  amounted  in  the  same  way 
to  about  eighty.  Of  these,  the  most  material  were  the  following, 
the  words  or  letters  erased  being  printed  in  italics: 

In  the  unrecorded  entail,  the  temple  lands  of  Thorton  are  de« 
scribed  as  lying  <  within  the  parish  and  sheriffdom  foresaid.'     The  * 

next  occurs  in  the  description  of  the  charter  of  erection  of  the  burgh 
of  barony  of  Glammis,  which  is  stated  to  be  '  <  dated  at  Whitehall, 

<  the  thirti^A  day  of  May,  Sixteen  hundred  and  seven  ty- two.' 

Again,  the  lands  of  Lochmill  are  conreyed,  with  the  pertinents, 
/  together  with  the  houses,  mill-lands,'  &c.  ^  and  JUhinffs  of  the 

<  same.' 

Further,  in  the  clause  directing  the  resignation  of  the  lands,  the 
whole  of  them  were  mentioned,  together  with  all  right,  &c«  to  the 
earldom,  &c.  fishings,  and  other  heritages  herein  particularly  and  gene^ 
raUy  before  disponed^  or  to  any  portion  of  the  same.  . 

In  the  destination  of  the  estate  after  failure  of  heirs-male,  it  is 
directed  to  go  to  *  the  eldest  /leir-female.' 

In  the  recorded  deed  of  entail,  resignation  was  directed  to  be 
made  for  new  infeftment.  to  the  granter,  and  a  certain  order  of 
Beirs,  *  whom  failing,  to  the  heirs  whatsoever  lawfully  to  be  pro* 
^  created  of  the  bodies  of  my  said  heirs-male  respectively,  in  order, 
'  according  to  their  seniority ^  and  the  heirs  whatsoever  respectively^ 
^  to  be  procreatea  of  their  bodies  respectively* 

In  the  recorded  deed  of  nomination  of  heirs  there  is  a  clause,  by 
which  the  pursuer  and  others  are  specially  excluded  and  debarred 
from  ever  succeeding  to  or  enjoying  my  said  lands. 

Also  in  a  subsequent  clause,  the  heirs-male  of  the  granter  are  ^ 

called,  excluding  always  the  said  Thomas  Bowes,  &c. 

Numerous  other  erasures  of  less  importance  occurred  in  all  the 
other  deeds. 

The  "pvLTWier  pleaded — The  deeds,  as  well  as  the. alleged  dupli-  Pnrsuer's 
cates,  being  vitiated  and  erased  in  substantialibus,  are  null  and  P^*^ 
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l-Feb.  1637.  void*     Do^aments  which  form  the  fundamental  title  of  a  partly 

^*^V^^    which  are  so  erased  in  entire  lines,  and  words  superinduced  thereon^. 

^tJ^w.  fil^f '  amounting  in  the  recorded  deeds  to  282  vitiations,  cannot  be  sua-* 

of  sirathmore't  tained.     See  the  cases  of  Pittullo,  22d  Nov.  1761,  Mor.  11,536,. 

and  Brown,  20th  June  1701,  Mar.  11,541.  It  is  settled  law  in 
this  country,  that  the  mere  will  of  an  individual  will  not  prevail 
against  the  radical  right  of  the  lieir  at  law,  unless  he  have  declared 
that  will  in  deeds  regularly  executed  according  to  the  rules  laid 
down  by  the  various  statutes;  1540,  c.  117,  1579,  c.  8,  1583, 
c.  175,  1681,  c.  5*  All  these  enactments,  it  must  be  obvious,  rest 
on  the  ground  that  a  fairly  written  deed  has  been  framed,  which  it 
is  the  object  of  the  statutory  rules  to  authenticate*  If  a  deed  ap^: 
pear  with  erasures  not  noticed  in  the  testing  clause^  there  is  on  the 
face  of  the  deed  no  written  declaration  that  the  grantor  subscribed 
the  deed  with  these  corrections  and  additions  as  part  of  the  instru- 
ment; therefore,  as  the  legal  presumption  is,  that  the  vitiations 
were  all  made  posterior  to  signature,  the  deeds  in  question,  as  they 
Stand,  are,  ex  facie  and  legally,  not  the  deeds  of  the  late  Earl  of 
Stratbmore ;  Ersk.  iiu  2.  2,  and  iii.  2.  20 ;  BelFs  Lectures^  104^ 
and  109,  and  116 ;  Innes  v.  Earl  of  Fife,  10th  Dec.  1828;  Mur- 
doch or  Grant,  12th  May  1830.  The  several  deeds  must  stand  o^ 
fall  by  themselves ;  and  it  is  incompetent  to  bolster  them  up. by  tho 
production  of  other  deeds,  alleged  to  be  the  duplicates  of  each 
other,  especially  when  the  said  duplicates  are  themselves  vitiated 
and  erased  in  substantialibus,  and  liable  to  the  objection  of  nullity 
on  that  account.  Supposing  even  that  the  erasures  and  vitiations 
iii  the  one  set  of  deeds  were  all  diflferent  from  the  erasures  and 
vitiations  in  the  other  set,  it  is  incompetent  to  construct  and  cobble 
up  one  valid  deed  from  two  invalid  ones. 

In  the  cases  referred  to  by  the. defenders,  it  is  plain  that  the  de^ 
cisions  rested^  on  thegr-ound,  that  actions  confessedly  onerous  could 
Qot  be  allowed  to  be  defeated  by  slight  or  trivial  blunders,  or  sin« 
gle  vitiations,  suchas  there  founded  on;  and  these  afford  no  autho- 
rity in  support  of  an  entail  vitiated  so  universally  bb  the  present^* 
where  hundreds  of  words  appear  written  upon  the  erasures,  without 
the  possibility  of  discovering  what  words  were  originally  inserted, 
and  confirmed  by  the  subscription  pf  the\granter. .  It  is  to  no  pur- 
pose that  the  defenders  pretend,  that  in  the  present  case  the  words 
written  on  erasures  are  immaterial  The  question  is  not,  wl^ether 
the  words  may  now  appear  immaterial  or  not,  but  whether  the  ori- 
ginal words  were  or  were  not  of  importance ;  and  this  it  is  impossible 
now  to  discover.  Besides,  the  objections  of  the  pursuer  rest  upon 
much  surer  grounds  than  any  critical  question,  whether  special  wprds 
are  or  are  aot  in  substantialibus*    Lord  Strathmore  signed  certaia 
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deeds.   The  presamptiop  of  lav  isy  that  when  his  subseription  waa  l  F«b.  16374 
adhibited)  the  deeds  were  fairly  and  eorreetly  written ;  because,  in  ^^^^  ^^  strath* 
the  words  of  Mr  Erskine,  <  no  person  is  presumed  to  sign  a  blotted  more  v.  £ari 
«  or  vitiated  writing ;'  and  hence,  in  the  words  of  the  same,  author,  ^[^^^^^^'^'^ 

f  the  presumption  is,  that  they  have  been  made  after  the  grantor       

<  and  witnesses  had  signed  the  deeds/  From  this  it  follows,  that  as  pj'J^'l^''' 
hundreds  of  vitiations  appear  in  the  deeds  in  question,  they  cannot 
be  held  to  be  the  deeds  of  the  nominal  granter.  No  doubt,  a  re* 
jnedy  was  attempted  in  this  case  by  executing  duplicates,  and  men- 
tioning the  &ct  in  the  testing  clauses ;  but  that  was  futile,  as  there  is 
no  evidence  in  these  clauses  to  shew  that  Lord  Strathmore  was  ii»» 
formed  that  these  duplicates  were  necessary  to  obviate  the  objection 
ef  hondreds  of  erasures,  existing  or  contemplated ;  and,  indeed, 
from  any  thing  that  appears.  Lord  Strathmore  was  not  aware  that 
a  single  erasure  occurred  in  any  of  his  settlements. 

The  deed  of  nomination  is  ineffectual  and  invalid,  inasmuch  as  it 
.contains  no  dispositive  words  whereby  the  lands  and  estate,  therein 
xeferred  to,  could  be  in  anywise  validly  and  effectually  conveyed,  tp 
the  prejudice  of  the  pursuer. 

The  defenders  pleaded — There  is  here  not  a  single  vitiaUon  in  Defendcn* 

anbstantialibns  of  the  deeds.   From  the  law  laid  down  by  Lord  Stair,  ^^^^ 

iv.  42.  19,  as  to  the  effect  of  erasures,  it  appears,  that  in  order  to 

give  effect  to  a  vitiation,  it  must  occur  in  substantialibus,  and  that 

<what  is  to  be  esteemed  among  the  essentiab  must  be  determined 

by  the  nature  of  the  writ,  or  of  the  clause  in  which  it  is  met  with ; 

that  it  is  competent  to  look  to  what 'precedes  and  to  what  follows* 

with  a  view  to  ascertain  whether  the  vitiation  be  essential ;  and  thai 

it  is  no  ground  of  objection  when  the  only  effect  oi  the  alteration 

is  merely  to  make  up  the  sense  of  the  sentence.     It  may  be.  laid 

down  as  certain  law,  that  where  a  writing  consists  of  separate  and 

various  parts,  a  vitiation  which  is  fatal  to  one  part  of  it,  need  not  of 

necessity  annul  the  whole  of  it ;  Kemps  v.  Ferguson,  2d  March 

1802,  Man.  16,499;  Earl  of  Traquair  v.  Henderson,  26th  June 

.1822 ;  Abernethy  i?.  Forbes,  i6th  Jan.  1635 ;~  Adam  v.  Drummond, 

12th  June  1810,  F.  C.     It  is  important  to  observe,  that,  in  the 

present  case,  it  is  proved  by  the  report  of  Mr  Innes,  that  there  is 

so  erasure  in  the  deeds  under  reduction  in  any  of  the  points  which 

are  looked  upon  as  statutory  solemnities.     But  even  with  regard  to 

these  statutory  solemnities,  it  has  been  held,  in  the  following  cases, 

that  the  erasure  of  certain  letters  of  a  word  is  not  fatal ;  Gay  wood  r. 

.M«Eand,  19tii  June  1628;  the  Trustees  of  Earl  of  Cassillis  v.  Ken- 

nedy,  2d  June  1831 ;  Morrison  v.  Cauvin's  Trustees,  30th  June 

1829.    The  prindples^  therefore,  established  in  these  cases  dispose 
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1  l?eb.  1837.  of  a  numerous  class  of  objections  in  regard  to  erasures  occorring  in 
^"^^V^^  the  description  of  the  lands,  such  as  the  erasures  of  the  letters  ^  Earl' 
morl^/  Elrf*"  ^^  EarldoHi, «  Yo '  in  Youries,  «  y  Mn  Fofarty,  and  the  like.  It  is 
of  Strathinore*s  also  laid  down  in  the  following  decisions,  Wright  v»  M^Leod,  8th 
Trurtces.  ^^^^  jg^^,  Mor.  1 1,440 ;  Lynn  v.  Earl  of  Aboyne,  2l8t  Dec.  1709, 

D«fenden*       Mor.  11,544;  Cumming  v.  Presbytery  of  Aberdeen,  1 8th  April 
Pleas.  jy2l,  Boberison's  Appeal  Cases^  364;  Maxwell  r.  Houston,  80th 

April  1725,  Rob.  App.  Case,  539;  that  where  the  vitiation  of  a 
more  extensive  nature  occurs  in  unimportant  parts  of  the  deed,  but 
where  the  words  superinduced  are  either  necessary  to  give  aconsis* 
tent  meaning  to  the  clause,  or  are  supported  and  borne  out  by  other 
provisions,  it  does  not  annul  the  deed,  either  in  whole  or  in  part 
Besides,  the  range  of  the  pursuer's  objection  is  materially  limited 
by  the  rule,  which  may  be  deduced  from  the  cases  already  cited, 
that  a  party  is  entitled  to  avail  himself  only  of  those  erasures  from 
which,  if  sustained,  he  could  derive  an  immediate  benefit ;  for  as  the 
clauses  in  the  deeds  excluding  the  pursuer,  and  conveying  the  estates 
to  other  heirs  of  entail,  are  good  and  valid,  it  follows,  that  any  era* 
sures  merely  regulating  the  interest  of  these  heirs  among  themselves 
must  be  laid  out  of  view.  Further,  it  has  been  held,  in  the  case  of 
Spottiswoode  V.  Creditors  of  Prestongrange,  17th  June  1741,  Mor. 
16,81 1,  that  where  there  was  no  room  for  presuming  actual  fraud,  a 
marginal  note  signed  by  the  grantor,  though  not  referred  to  in  the 
testing  clause,  did  not  annul  the  deed.  Now,  here,  it  must  be  ob- 
served that  it  is  not  seriously  alleged  that,  in  the  present  case,  the 
erasures  were  made  with  any  fraudulent  intention  to  defeat  what  was 
the  true  object  of  the  late  Lord  Stratbmore.  The  circumstance,  that 
the  deeds  were  executed  in  duplicate,  and  that,  with  two  trifling  ex- 
ceptions, the  words  written  on  the  erasures  in  one  deed  are  correct, 
and  without  erasure  in  the  duplicate,  demonstrates  that  there  has 
been  no  fraud,  nor  any  fabrication,  or  ex  post  facto  operation  on  thenh 
The  reference  in  the  testing  clause  in  each  deed,  themselves  en- 
tirely free  from  erasure,  to  the  duplicate  executed  at  the  same  time, 
is  a  competent  mode  of  correcting  erasures,  and  affords  evidence 
more  conclusive,  than  reference  to  the  special  erasures  themselves 
in  any  single  clause,  which  may  be  filled  in  at  any  time  before  a  deed 
is  recorded,  for  in  this  case  the  testing  clause  in  each  deed  bears 
that  it  was  executed  in  duplicate ;  that  is,  that  an  exact  transcript 
of  it,  verbatim  et  literatim,  was  subscribed  by  Lord  Strathmore  at 
the  same  time,  and  before  the  same  witnesses,  the  name  of  the 
writer  of  the  corresponding  deed  being  also  mentioned. 

The  pursuer^s  view  of  the  legal  presumption  is  erroneous ;  (Adam 
v.  Drummond.)  But  even  assuming  it  to  be  a  sound,  legal  pre- 
sumption, that  all  vitiations  are  made  posterior  to  signature  by  the 
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granter,  here  presnmptio  cedit  veritate ;  for  the  attestation  of  the  1  Feb.  1837. 
grantor  himself,  combined  with  the  real  evidence  afforded  by  the  fact,     ^"^^^^ 
that  each  deed  is  free  from  those  erasures  which  occur  in  the  du«  J^^^^^^  £^|  ' 
plicate,  are  conclusive  that  the  corresponding  deed,  at  the  time  of  of  strathmore*s 
execution,  was  an  exact  duplicate  or  transcript  of  the  other,  accord-    ^^^^ 
ing  to  the  declaration  of  the  granter  himself  in  the  testing  clause  of  Defenders* 
each  deed;  Ersk.  iii.  2.  20 ;  Boswell  t;.  Boswell,  20th  Feb.  1708,  ^^'^' 
Mar.  17,025;  Cuhison  v.  Cuhison,  3d  July  1716,  Mor.  16,889. 

In  the  case  of  Pittnllo,  cited  by  the  pursuer,  the  alterations  were 
material,  and  the  Court  proceeded  on  the  ground  that  the  deed  had 
been  fraudulently  impetrated. 

In  the  other  case,  of  Innes  v.  Lord  Fife,  there  is  no  ground  for 
holding  that  the  Court  held  the  whole  sasine  to  be  void.  Though^ 
in  consequence  of  the  lands,  in  the  designation  of  which  the  erasure 
occurred,  being  struck  out,  it  was  useless  for  the  purpose  of  afford'^ 
ing  a  qualification. 

In  regard  to  the  validity  in  the  deed  of  nomination,  it  cannot, 
and  does  not,  seem  to  be  seriously  maintained,  that  after  the  case 
of  Porterfield,  13th  Nov.  1829,  it  can  be  said  that  dispositive  words 
are  necessary  to  render  it  good  and  effectual* 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

'  The  Lord  Ordinary  having  considered  the  process  and  produc*  Lord  Ordi. 

*  lions,  and  heard  the  counsel  for  the  parties  thereon,  approves  of  j***'^*'  ^"^®'* 

<  Mr  Innes's  report,  against  which  no  objecdbns  have  been  lodged ; 

<  sustains  the  defences,  assoilzies  the  defenders,  and  decerns ;  but 

<  finds  the  pursuer  entitled  to  his  expenses,  incurred  to  this  date, 
^  out  of  the  trust-fund ;  appoints  an  account  thereof  to  be  given  in, 

<  and  when  lodged,  remits  the  same  to  the  Auditor  to  tax  and  re- 
«  port.' 

Note. — ^  The  remit  to  Mr  Innes  was  made  before  answer,  and  Note. 

<  ofconseni^  with  an  order  to  him  <  to  report  on  the  whole  erasures^ 

<  and  on  the  parties,  ^  to  print  the  deeds  in  such  a  form  as  to  shew 
^^  the  whole  erasures  therein/  Mr  Innes  reported,  and  the  deeds 
^  were  so  printed ;  and  not  only  have  no  objections  been  lodged,  but, 

*  until  the  debate  had  begun,  no  proposal  or  expression  of  any  de- 

*  sire  to  object  was  hinted.     In  these  circumstances  the  Lord  Or« 

*  dinary  holds  the  report,  which  is  by  a  person  of  skill  in  hi9  own 

*  department,  to  be  conclusive ;  and  he  does  so  the  more  readily, — 
^  Istf  Because  a  final  reference  to  such  a  person  was  almost  a  matter 

*  of  necessity  in  the  circumstances  of  the  case ;  where  the  erasures 

<  are  said  to  be  about  460,  and  where  the  judges  of  each  of  these 

<  were  certainly  to  be  five,  and  might  be  thirteen,  each  of  whom,  if 

<  there  was  to  be  no  final  report,  would  have  been  obliged  to  form 
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Earl  of  Strath- 
xnorc  V,  Earl 
of  Stratbmore'fl 
Trustees. 

Note. 


his  separate  opinioD  of  each  erasure  and  alleged  erasure ;  lUBy, 
Because  his  clear  impression,  at  the  time  of  making  the  remit)  wa% 
that  it  was  understood  that  the  report  was  to  be  held  on  all  sides 
as  fixing  the  facts. 

*  Upon  the  merits,  the  case  is  very  peculiar  in  two  particulars : 
Istj  In  the  unusual  number  of  erasures ;  M,  In  the  means  which 
the  granter  has  afforded  of  enabling  the  law  to  dispose  of  these,  by 
an  unusual  number  of  relative  and  inseparably  connected  deeds. 

<  The  erasures  being  so  numerous,  and  the  pursuer  professing 
to  make  a  point  of  almost  every  one  of  them,  it  is  impossible  for 
the  Lord  Ordinary  to  state  his  opinion  of  them  in  detail.  He 
can  only  say,  in  general,  that  the  conclusions  he  has  come  to  de- 
pend on  the  following  views : 

*  1.  That  a  very  great  number  (nearly  the  whole)  of  the  passages 
objected  to  are  plainly  immaterial,  consisting  of  words,  syllables, 
or  letters,  which  have  obviously  been  written  on  erasures,  merely 
in  order  to  correct  palpable  clerical  errors,  a  mispelling,  or  other 
such  accidents ;  and  the  entire  omission  of  which  parts  of  the  deeds 
would  create  no  doubt  of  the  granter's  meaning,  or  of  its  due  ez^ 
pression ;  especially  considering,  that  some  of  them-occur  in  parts 
of  the  deed  which  are  merely  narrative,  or  which  only  describe 
the  contents  of  the  other  deeds,  or  in  which  the  necessity  of  ab- 
solute accuracy  is  superseded  by  the  use  of  general  terms  or 'di- 
rections. 

*  2.  That  though  there  be  other  passages  of  more  importance, 
which  t^  is  impossible  may,  in  given  circumstances^  hereafter  super- 
sede, or  otherwise  affect,  detached  portions  of  some  or  of  all  of 
these  deeds  at  the  instance  of  the  pursuer,  or  of  any  other  party 
entitled  to  found  on  these  defects,  there  is  none  of  them  which  so 
vitiates  any  of  the  deeds  in  substantialibtiSi  as  that  reduction  is  the 
necessary  legal  consequence,  even  though  each  peculiar  deed 
challenged  were  to  be  looked  at  by  itself. 

<  3.  But  that  none  of  these  deeds  can  be  so  looked  at,  because 
the  trust,  the  entail,  and  the  nomination  of  heirs,  form  one  general 
settlement ;  and  having  being  executed  in  duplicate,  all  in  one 
day,  and  all  bearing  express  reference  to  each  other,  it  is  compe* 
tent,  when  each  erasure  is  excepted  to,  to  throw  any  explanatory 
light  upon  it  that  can  be  obtained  from  these  other  writings^ 
signed  by  the  granter,  in  relation  to  that  very  passage,  as  to  every 
passage  in  the  deed  challenged ;  and  that  this  reference  from  the 
one  deed  to  the  other  is  peculiarly  competent,  and  peculiarly 
conclusive,  as  to  the  general  averment  made  by  the  pursuer  in 
the  record,  that  important  words  have  been  obliterated,  and  dif* 
ferent  words  inserted  after  subscription*     Of  this  there  has  been 
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no  proof  beyond  what  the  deeds  themselves  offered ;  and  when  the  1  Feb.  1837; 
whole  are  taken  into  riew,  they  negative  the  assertion.  ^•^v^^ 

<  4.  That  even  though  effect  were  to  be  given  to  the  whole  fl^^^l  ^*" 
erasures,  to  the  extent  of  holding  each  erased  passage  as  not  writ-  of  Stratbmore't 
ten  at  all,  this  wonid  not  render  the  settlement  either  void  or  im-        '***' 
perative,  and  would,  at  least,  leave  enough  to  exclude  the  pur-     Note, 
soer  from  demanding  that  total  reduction  which  he  now  seeks,  ' 

^nd  upon  which  all  his  other  conclusions  depend. 
'  <  It  is  needless  to  refer  to  cases,  because  the  abstract  rules  are 
clear;  and  almost  the  only  general  result  of  the  decisions  is,  that^ 
in  their  application,  every  case  depends  mainly  on  its  peculiar 
circumstances.  The  Lord  Ordinary  may  only  obsenre,  that  there 
is  no  one  erasure  here  which  one  equally  or  more  important  can- 
not be  shewn  to  hare  been  disregarded  in  a  case  at  the  least  as 
strong,  and  even  when  there  was  no  aid  to  be  got  from  any  col<» 
lateral  deed. 

*  But  though  the  pursuer  be  wrong,  the  Lord  Ordinary  gived 
him  bis  coats  hitherto  incurred,  because  he  was  warranted,  or  rather 
tempted  to  try  the  question,  by  what  appeared  on  the  very  face 
of  tiie  instruments.  He  had  better  not  speculate,  however,  on 
this  indulgence  being  continued  for  ever.' 

Against  this  judgment  both  parties  redaimecL 

Lord  President. — The  only  doubt  that  I  have  arises  from  this,  Opinion  of 
that  we  have  no  evidence  whether  these  erasures,*  be  they  mere  or  ^^^^ 
lem  important,  were  made  before,  or  after,  the  execution  of  the 
deed.  No  allusion  is  made  to  them  in  the  testing  clause  ef  any  of 
the  deeds.  It  is  clear,  that  any  erasures  that  were  made  after  thd 
execution  of  the  deed  should  not  have  been  made,  as  no  one  had  a 
right  to  put  his  hand  to  the  deed  after  it  had  been  executed.  If  anf 
alterations  have  been  made  either  previous  to  its  execution,  by  mar«& 
ginal  notes  or  interlineations,  or  otherwise,  it  is  common  to  notice 
them  in  the  testing  clause.  Here  there  are  200  erasures  in  th^ 
origioal  as  well  as  in  the  duplicate  of  this  deed,  of  which  no  notice 
is  taken  in  the  testing  clause.  If  these  were  made  after  signature^ 
I  fear  they  would  vitiate  the  deed  altogether.  Many  of  these  al* 
terations  are  trifling,  some  occurring  merely  in  letters.  There  are 
one  or  two  as  to  the  destinations,  which  are  of  more  importance; 
though  perhaps  they  may  be  held  to  affect  only  the  parties  in  that 
particular  destination  in  which  they  occur.  But  still  there  is  a 
doubt  as  to  the  time  when  these  {dterations  were  made,  none  of 
which  could  be  made  after  the  execution  of  the  deed,  without,  in 
my  opinion,  putting  its  validity  in  periL 


414  DECISIONS  OF  THE  No.  83. 

I  Feb.  1837.  hord  GiUies. — This  is  a  ease  of  great  importance,  but  I  own  I 
^•"^V^^  have  no  difficulty  about  the  decision  I  should  give,  if  no  error  *  in 
Earl  of  Strath-  «  sttbstantialibus '  is  pointed  out.  It  is  clearly  the  law,  that  an  error 
of  stnthmore*8  occurring  ^  insubstantialibus'  of  a  deed  vitiates  it  so  that  it  must  be 
Trustees.  g^^  aside.  I  feel  no  favour,  I  confess,  for  deeds  of  the  character  of  the 
OpinioD  of  present,  which  deprive  existing  parties  of  the  benefit  of  the  funds  of 
Court.  fj^Q  deceased,  by  vesting  them  in  the  building  of  hospitals,  or  in  order 

to  accumulate  for  a  number  of  years.  But  I  cannot  allow  such  con- 
siderations to  sway  my  judgment ;  and,  therefore,  the  question  still 
comes  to  be,  are  the  deeds  before  us,  by  the  law  of  Scotland,  good 
deeds  or  not  ?  I  think  they  must  stand ;  for  if  there  is  no  error  f  in 
*  substantialibus,'  I  think  we  have  no  power  to  reduce  them.  Great 
ingenuity  and  learning  has  been  displayed  in  the  argument  for 
Lord  Strathmore ;  but  that  argument  does  not  appear  to  me  to  affect 
the  present  case.  One  single  error  of  consequence,  if  pointed  out, 
would  have  had  more  effect  with  me  than  all  the  argument ;  but 
not  one  has  been  pointed  out,  and  I  think  I  may  say  not  one  can 
be  pointed  out  I  cannot  say  positively  that  there  are  none ;  but.  I 
have  looked  over  the  deed  carefully  myself,  and  have  not  been  able 
to  find  any ;  and  if  there  were  any,  I  have  not  a  doubt  the  counsel 
would  have  pointed  them  out.  The  erasures  certainly  are  very 
numerous,  but  the  number  of  erasures  does  not  make  a  deed  null ; 
for  the  rule  of  law,  *  plura  juvant,'  does  not  apply.  There  must 
be  some  erasure  in  essentialibus.  As  to  the  doubt  thrown  out  by 
the  Lord  President,  I  shall  not  «ay  what  effect  it  may  have  in  com- 
mon oases,  but  I  shall  state  what  effect  I  think  it  ought  to  have  in 
the  present  case.  Here  there  are  duplicates  of  all  the  deeds  chal- 
lenged, and  in  the  testing  clause  of  each  deed  special  reference  is 
made  to  the  duplicate  executed  at  the  same  time.  Now,  I  take 
the  statement  in  the  testing  clauses  of  all  these  deeds  to  be  eqni« 
yalent  to  any  thing  which  is  stated  in  the  testing  clause  of  any  one 
deed,  and  to  afford  surer  evidence  of  the  erasures  having  been 
made  before  execution,  than  the  common  notice  usually  to  be  found 
iq  the  testing  clause  of  a  deed  containing  vitiation  ;  for  here  I  may 
remark,  that  although  the  custom  of  mentioning  the  alterations  in 
a  deed  in  the  testing  clause  was  introduced  as  a  preservative 
against  vitiation,  it  is  well  known,  that  in  practice  the  testing  clause 
is  generally  filled  up  after  the  deed  is  signed  ;  therefore  the  testing 
clause  is  no  certain  evidence  that  what  it  states  to  have  been  done  pre- 
vious to  the  signature  was  so  in  reality ;  but  here  we  find  that  each 
deed  refers  to  another  in  the  same  terms.  If  deed  A  is  referred  to 
in  the  testing  clause  of  deed  B,  as  being  exactly  the  same  deed,  and 
the  words  written  on^  erasures  in  A  stand  exactly  the  same  as  the 
unvitiated  words  in  B,  then  I  think  the  error  in  the  one  is  cured  by 
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the  mention  in  the  oiher.    Now,  this  is  what  is  done  in  the  pre*  1  Feb.  18^7; 
sent  case ;  and  I  therefore  think  we  are  entitled  to  sustain  the  deeds.    ^^^^^\^^^  ^ 
I  may  mention,  thal^  if  I  am  not  far  mistalcen,  Lord  Bal^y  is  of  ^^^^  ^^{^^ 
the  same  opinion.  of  stniihmore*^ 

Lofd  Madkgnjde^^l  cohotii^  in  the  opinion  delivered  by  Lord  ^""^^ 
Gillies,  tn  reference  to  the  doubt  thrown  out  by  the  Lord  Presi-  Opinfon  of 
deot^  I  may  observe  that  there  are  two  distinct  classes  of  eases :  ^^^^ 
The  iine  where  positive  fraudulent  vitiation  is  proved ;  the  other 
where  fWiud  is  ezcloded.  In  the  former,  total  nullity  is  held  to  be  the 
result  of  vitiations,  which  would  not  otherwise,  in  their  nature,  lead 
to  such  serious  consequences.  I  think  that  the  law  was  so  stated  in 
a  case  before  the  Second  Division,  where  there  was  a  disposition 
erased  in  the  number  of  houses  conveyed,  the  party  having  introduced 
tnore  than  what  were  actually  conveyed ;  and  the  Second  Division, 
in  that  base,  in  respect  of  the  wilful  character  of  the  vitiation,  held 
that  the  deed  was  totally  bad.  But  in  this  case  there  is  no  allega- 
tion,— no  proof, — not  even  a  suspicion  of  a  fraudulent  and  wilM 
efftsure.  This  is  merely  the  ordinary  case  of  an  erasure,  viz.  that 
where  there  is  no  cortaitity  of  its  being  a  vitiation,  but  merely 
the  poaaibility  of  alteration  having  taken  place ;  and  the  ques- 
tion is,  whether  that  possibility  is  sufficient  to  invalidate  a  deed 
in  whole  or  part  I  do  not  think,  that,  in  these  circumstances,  an 
erasure  caii  totally  annul  a  deed,  unless,  taking  it  along  with 
the  whole  deed,  it  is  an  erasure  of  such  a  kind  as  to  amount  to 
a  vitiation  in  substiintialibus.  The  question  then  here  is,  in  ilrhat 
part  of  the  deed  do  these  erasures  occur  ?  Are  they  of  such  a  kind, 
that  by  rendering  uncertain  what  were  the  words  erased,  they 
thus  open  a  possibility  of  words  having  been  previously  there,  of 
sach  a  nature  as,  if  vitiated,  to  render  the  deed  void  ?  I  concur  with 
Lord  Gillies,  that  there  Is  not  one  vitiation  in  substHntialibus,  and 
in  thinking  that  it  is  not  the  extent  of  Erasures,  in  point  of  number, 
if  they  are  in  ttftitHportant  points,  which  can  annni  even  part  of 
the  deed,  &r  less  the  whole.  In  this  case  the  mere  number  is 
of  no  eonsequenoe;  for  this  reason,  that  the  deed  of  a  party  de- 
ceased cannot  be  remedied,  and  therefore  is  not  t6  be  treated  in  the 
same  way  as  where  an  investiture  is  ordered  to  be  made  in  a  certain 
way,  at  the  sight  of  the  Court  There,  if  four  hundred  small 
errors  were  to  occur,  the  Court  might  say  that  the  thing  was  done 
in  a  slovenly  manner,  iuid  not  let  it  pass ;  but  here  the  entail  is 
actually  made  in  this  objectionable  way,  and  it  cannot  now  be 
altered.  In  this  view  I  do  not  suppose  that  we  can  wi&hold  effect 
to  it,  nlerely  because  there  is  an  unusual  number  of  erasures.  I 
believe  it  is  much  the  practice  to  erase  words  in  deeds;  and  ih 
some  offices  it  Is  so  common,  that  the  erasing  instrument  is  never 
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1  Feb.  1837.  out  of  the  clerks'  .banda ;.  but  though  there  were  ten  thoomwd 
^^^V^^    erasures,  there  is  no  rule  of  law,. that,  as  a  necessary  consequence, 

more  V.  Ewl  *  ^^^  ^^^^  ^^  ^^  ^^  ^^^^>  unless .  they  are .  of  substaatial  impor- 
of  Stratbmore's  tanee ;  and  however  numerous,  they  never  can  be  equal  to .  one 
ustees.  ^^^^  j^  essentialibus.  An  equivalent  to  that  cannot  be  obtained  by 
OptnioDof  an  addition  of  a  numbier  oif  trifling  erasures;  therefore,  I  conceive 
that  no  legitimate  effect  can  be  given  to  the  observation  about  their 
great  number.  If  there  was  any  one,  or.  any  number  of  them,  which, 
by  connection,  rendered  an  important  part  of  the  deed  of  no  effect, 
then  I  should  have  some  doubts;  but  I  cannot  discover  any. such.; 
and  if  there  had  been  any,  the  able  counsel  would  have  brought  it 
forward  individually.  But  this  is  not  done ;  they  are  all  brooght 
up,  marshalled  like  a  regiment,  and  not  singly ;  and  I  agree  with 
Lord  Gillies  in  thinking  that  there  is  not  one  of  them  of  importance ; 
and  I  agree,  that  in  looking  at  them,  we  are  entitled  to  take  all 
the  aid  to  which  an  erased  part  is  ei^titled.  Lord  Gillies  alludes 
to  the  most  important,  viz.  the  execution  of  duplicates  of  all  the 
deeds.  Now,  where  this  is  done,,  and  the  testing  clause  of  the  one 
deed  mentions,  that  one  identical  with  it,  or  a  duplicate  of  it,  has 
been  executed  simultaneous  with  it,  and  we  find  an  erasure  with 
the  same  words  standing  on  it  in  the  one,  which  are  to  be  found 
without  erasure  in  the  other,  we  must  hold  that  the  .erasure  was 
made  before  signature.  It  is  just  as  good  evidence  of  this,  as  if 
the  particular  words  themselves  had  been  stated  fully  in  the  testing 
clause,  given  there.  It  is  certainly  competent  to  correct  a  deed,  if 
the  correction  is  noticed  in  the  testing  clause ;  it  is  an  inconvenient, 
but  a  settled  practice ;  and  what  has  been  done  here  I  hold  to  have 
the  same  effect  I  intend  this  remark,  however,  only  to  apply  to 
this  special  case,  and  by  no  means  mean  to  say  that  the  mere 
existence  of  a  duplicate  is  sufficient  to  correct  an  error  <^  which 
there  is  no  notice  in .  the  testing  clause.;  for  if  the  first  deed  is 
a  bond,  say  for  L.lOOO,  with  the  sum  written  upon  an  erasure, 
and  the  duplicate  is  for  the  same  sum,  how.cani  we  know,  that  the 
original  was  not  merely  for  L.500,  and  that  the  alteration  was 
not  fraudulent,  and  the  duplicate  made  to  cover  it?  And  yet. this 
is  a  better  case  than  one  where  there  is  no  duplicate.  The  pre- 
sent is  a  different  and  a  much  stronger  case  than  the  one  I  have 
now  supposed.  There  are  other  circumstances  which  are  to  be 
taken  into  view,  in  looking  at  erasures,  which  I  njeed  not  enumerate; 
but  as  there  is  no  one  error,  though  admitting  the  presumption 
that  other  w;ords  had  previously  existed,  which  is  of  importance,  or 
which  may  not  be  defended  by  the  collateral  evidence,  I  concur 
with  Lord  Gillies. 

Lord  President, — As  the  doubt  which  I  threw  out  has  not  raised 
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any  aUegatioD  that  tbe:  erasures  were  made  after  the  ei^cution  of  l  Feb.  1837. 
the  deed»  which  was  my  only  doubt,  I  have  no  diffieulty  in  concur* 
ring  in  the  opinions,  delivered, .  as  I  conceive  the  erasures  to  be  in  J^^  ^  ^^^  ~ 
parts  totally  immaterial*  of  StraUimore'i 

Ijord  Balgray  absent 

The  Courtj  accordingly,  pronounced  the  following  judgment: 
Adhere  to  the  interlocutor.redaimed  against,  refuse  the' desire  Judgment. 
of  both  reclaimipg  notes,  and  find  the  pursuer  entitled  to  additional 
expenses,  to  be  paid  out  of  the  trust^fund, . 

Act.  Dttm  Q/Faic.  (Hope J  SoL-Gmu  ( OtainghamBfJ  Fantfth,  Whiglum.  AlC 

Ruiherfurd,  A,  Anderson,  Dundas,  James  HamiUonf  C  S.  and  Dundas  jf 

WiUan,  C.  S.  Agents.  B.  Clerk. 


FIBST  DIVISION. 
No.  LXXXIY.  Ist  February  1837. 

JOHN  CALDER 

offainst 

GEORGE  GORDON. 

Arbitration. — Case  where  a  decree-arbitral  was  reduced^  in  respect  it 
was  obtain^  by  tlie  agent  of  one  of  the  parties^  without  communica" 
ting  to  the  arbiter  that  he  had  received  a  note  of  certain  objections 
made  by  the  other  party  to  tlie  said  decree. 

On  23d  January  .1833,  a  reference  of  certain  disputes,  in  regard  to  Narnuive. 
the  sums  due  between  the  poriBner  and  defender,  was  made  to  two 
arbiters,  who  afterwards  4levolved  the  office  on  Mr  Sheriff  Watson; 
as  oveisnsan.  After  various  proceedings^  and  after  consideration  of 
papers  lodged  by  the  parties,  and  hearing  them  verbally,  the  overs- 
man  issued,  on  the  6th  September  1833,  an  order,  finding  the  sum 
due  by  the  pursuer  to  the  defender  to  be  L.20,  and  ordaining  him 
to  make  payment  within  fourteen  days. 

No  proceedings  :  took  place  on  this  order  until  the  month  of 
S^rtember  1834,  when,  in^  reply  to  an  application  by  Mr  Adam, 
the  defender's  agent  in  the  submission,  for  return  of  the  process', 
Mr  Stronach,  the  agent  of  the  pursuer,  on  the  17th  September 
1834,  sent  the  following  letter :  <  I  now  send  you  the  proceedings 
*  in  the  submission  between  John  Calder  and  Mr  Gordon,  with  a 
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Cslder  v. 
Gordon. 


note,  whldi  the  former  proposed  to  lay  before  the  arbiter,  in  coii'> 
seqaetiee  pf  an  obvious  error  in  Mr  Gordon's  claini,  which  aeems 
to  have  escaped  noUoe  at  the  time  the  matter  was  last  under  his 
notice.'  Here  follows  a  state  of  accounts.  <  Calder  is  prepare^ 
to  prove  that  fourteen  acres  two  roods  thirty  •one  Alls  were  taken 
off  by  Mr  Gordon  in  March  1838,  and  were  actually  let  by  Mr 
Gordon  to  another  tenant;  so  that,  in  place  of  having  any  thing 
to  pay,  Calder  will  have  something  considerable  to  receive  iFrom 
Mr  Gordon. 

*  In  regard  to  my  obligation  to  see  Calder's  rent  for  crop  1832 
paid  or  compensated,  you  must  be  aware  that  this  obligation  has 
been  completely  implemented  on  my  part ;  for  even  assuming  the 
rent  of  that  crop  at  L.116 :  17  : 6,  the  valuation  of  houses  and 
dung  greatly  exceeds  it;  so  that  the  balance  claimed  by  Mr 
Gordon,  supposing  it  were  really  due,  is  applicable  to  the  rent  of 
crop  1831. 

<  P.  S.  Since  writing  the  above,  John  Calder  has  handed  me  the 

inclosed  account,  of  which  a  Copy  was  rendered  by  him  to  Mr 

Gordon  some  time  ago.     The  amount,  L.3,  18s.,  also  &lls  to  be 

paid  by  Mr  Gordon.' 

It  was  averred  by  one  party^  that  the  note  which  was  mentioned 

in  the  above  leUer,  as  proposed  to  be  laid  before  the.  arbiter  by 

Calder,  was  sent  along  with  the  process  to  Mr  Adam;  but  this  was 

positively  denied  by  the  other  party. 

Mr  Adam  returned  no  answer  to  this  letter ;  but,  on  the  20th 
September,  without  any  intimation  to  Mr  Stronach,  he  addressed 
the  following  letter  to  Mr  Mitchell,  •  clerk  to  the  submission: 

<  Dear  Sir,  I  return  you  the  proceedings  in  the  submission  be- 

<  twixt  Mr  Gordon  and  J.  Calder.     As  Calder  has  not  paid  the 

<  L.20  found  due  by  him  to  Mr  Gordon,  you  will  require  to  extend 
^  the  deercet-arbitral.    Yours,'  &c. 

In  consequence  of  this  application  the  deoreet-arbitral  was  ex* 
tended  on  the  7th  October  1834,  and  subsequently  extracted;  and 
th6  first  intimation,  as  was  alleged  by  the  pursuer,  that  he  obtained 
of  this  decreet*arbitral,  was  a  charge  for  the  sum  therein  contained. 
Of  this  decree  the  present  action  of  reduction  was  brought,  on  the 
ground,  amongst  others,  that  it  was  impetratcd  and  obtained  through 
fraud  on  the  part  of  the  defender  and  his  agent,  without  any  notice 
to  the  pursuer,  without  his  being  fully  heard,  and  that  a  gross  error 
had  been  committed  in  not  deductii^  the  sum  of  1*3,  18s.,  whidi 
had  been  recognised  as  a  deduction  by  the  ovcrsman  in  his  holes* 
The  defence  was,  that  the  decree  could  pot  be  reduced,  as  it  was 
not  ultra  vires,  and  there  was  no  allegation  of  bribery  or  falsehood 
ander  the  act  1695,  sect.  65. 
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The  Lord  Ordinary  pronoanced  an  interlocutor,  aasoilzieiog  tlie  i  Feb.  1837. 

defender,  and  finding  the  pnreaer  liable  in  expenses,  adding  the  Sol^    V^y^i/ 

lowing  note :  ^^- 

Note. — <  There  were  six  points  maintained  at  the  debate  against      

the  decreet-arbitral  sought  to  be  reduced:  L  That  neither  the  ^r^f's^J^. 
arbiters  nor  the  oversman  had  power  to  prorc^te.  The  Lord 
Ordinary  thinks  that  they  both  had,  if  not  in  terms,  at  least  by 
necessary  implication.  2.  That  the  devolution  to  Mr  Watson 
was  incompetent  The  Lord  Ordinary  does  not  think  that  it  was, 
there  being  nothing  in  the  submission  to  exclude  the  arbiters  from 
making  him  oversman  ;  and,  moreover,  •  this  forms  no  part  of  the 
reasons  of  reduction,  and  is  not  within  the  summons.  3.  That 
the  arbiters  had  no  power  to  decide  part  of  the  disputed  matter, 
and  to  devolve  the  decision  of  part  on  the  oversman.  To  wfaick 
the  answers  are,  Ist^  That  they  did  not  do  so,  but  devolved  the 
whole,  though  with  an  opinion  by  them  as  to  a  part ;  and  d<f, 
That  this  also  is  beyond  the  summons.  4.  That  to  the  extent  id 
Lf.9,  18s.,  the  decree  is  not  justified  by  what  have  been  called  its 
warrants.  To  which  the  answers  are,  Ist^  That  it  is  very  doubt* 
fui  whether  this  be  within  the  summons.  2dj  That  the  alleged 
warrant  consists  of  a  paper  said  to  be  the  arbiter's  notes,  wfaidi 
shew  that  he  at  one  time  meant  to  deduct  this  qmn;  that  it  was 
competent  for  the  arbiter  to  diange  his  opinion  after  issuing  that 
note ;  and  that  his  award,  which  is  for  a  slump  sum  of  L.90,  being 
clear,  it  is  incompetent  to  look  to  his  notes,  di/.  That,  at  any  rate» 
this  would  be  a  ground  for  the  correction  of  the  decree  by  a  par- 
tial reduction  to  the  extent  of  L.3,  18s.,  whereas  nothing  but  a 
total  reduction  is  concluded  for.  6.  That  the  decree  was  obtain- 
ed by  fraud.  The  Lord  Ordinary  is  of  opinion  that  there  is  no-* 
thing  condescended  on  to  warrant  this  charge.  No  fiict  is  stated^ 
except  that  the  agent  of  the  pursner  haying  sent  the  agait  of  tho 
defender  a  copy  of  a  note,  <  which  the  former  (the  pursuer)  pro- 

K  poses  to  lay  before  the  arUter.'  The  latter,  three  or  four  days 
thereafter,  asked  the  clerk  to  extend  the  decree,  the  nature  of 
which  the  arbiter  had  previously  indicated,  and  this  was  done* 
The  fraud  consists  in  the  defender'is  agent  not  having  lodged  the 
paper  which  his  adversary  said  that  he  (the  adversary)  was  to  lodge ; 
and  the  application  for  the  extension  of  the  decide  is  described  in 
the  pursuer's  condescendence,  (art  16,)  as  *  secret  commnnicaF* 

*  tions  with- the  clerk.'  It  was  not  the  duty  or  the  right  of  the 
defender's  agent  to  lodge  the  pursuer's  papers ;  and  being  told  that 
this  one  was  to  be  lodged  by  the  pursuer  himself,  the  defender 
was  perfectly  entitled  to  ask  for  the  decree.  Besides,  the  pur- 
suer had  ample  opportunity  of  being  heard,  and  to  all  appearance 
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1  Feb.  1837.  <  was  fully  heard,  either  on  his  note  or  on  any  thing  he  chose,  after 

<  all  this.    6.  That  the  arbiter  decided  on  the  rent  for  1838,  or  at 

*  least  took  it  into  view,  though  this  rent  was  not  submitted.     But 
'  the  decree  merely  finds  a  general  balance  of  L.20  due  by  the  pur- 

<  suer;  and  the  only  ground  for  supposing  that,  in  arriving  at  this 

*  result,  the  arbiter  took  the  rent  of  1833  into  view,  is,  that  in  his 
^  notes  the  figures  1832  have,  by  an  obvious  error  of  the  pen,  been 

*  written  1833.     It  is  rare  for  the  preparatory  notes  of  arbiters  or 

<  of  judges  to  be  free  of  such  blunders  or  accidents ;  but  are  these 

<  to  be  raked  up  to  contradict  clear  decrees  P 
The  pursuer  reclaimed. 


Pursuer*! 
Fleas. 


At. advising,  Solicitor^Generalj  for  the  pursuer,  p/eade J — In  re- 
ference to  the  fifth  plea,  stated  in  the  Lord  Ordinary's  note :  That 
there  was  evidently  a  withholding  of  evidence  on  the  part  of  the 
defender's  agent,  which  brought  the  case  under  the  decbion  of 
Sharpe,  5th  June  1810,  F.  C,  reversed  by  House  of  Lords  in  1815. 

In  that  case  it  was  decided,  that  if  evidence  was  withheld,  or  the 
arbiter  refused  to. look  at  it  when  adduced,  the  decree-arbitral  is 
contrary  to  law,  and  must  be  reduced  for  that  reason,  though  it 
may  not  come  under  the  enactments  of  the  act  1695. 

In  this  case  a  proceeding  totally  unusual  had  taken  place,  in  with^ 
holding  notice  to  the  opposite  party,  when  the  arbiter  was  to  be 
moved  by  the  other  to  take  any  step  in  the  process  which  was  of 
great  importance,  such  as  craving  decree.  When  the  nature  of 
that  step  is  looked  to,  and  when  it  is  held  in  view  that  the  motion 
was  made  in  consequence  of  a  communication  from  the  other  party, 
of  an  objection  to  the  intended  decerniture,  it  is  clear  the  decree 
must  be  reduced,  as  it  was  obtained  from  the  arbiter,  by  a  party 
withholding  from  him  the  information,  that  an  objection  was  taken, 
or  proposed  to  be  taken,  by  his  opponent 


Opinion  of 
Court, 


Lord  Gillies. — We  can  only  decide  upon  the  &cts  which  are  at 
present  before  us.  In  this  case,  the  arbiter  pronounced  an  interlo- 
cutor for  payment  of  ,L.20 ;  and  it  is  said  that  he,  in  his  final  in* 
terlocutor,  lost  sight  of  L.3, 18s.,  which  he  had  allowed  by  the  first 
interlocutor  and  by  his  note  of  the  grounds  of  it,  but  which  he, 
subsequently,  after  hearing  parties,  hadintended  should  be  deducted ; 
the  proof  of  which  intention  was  a  marking  on  the  note,  by  which 
that  sum  was  stated  as  deducted.  Now,  what  inference  are  we  to 
draw,  as  to  the  intention  of  his  decree-arbitral,  pronounced  nine 
months  afterwards,  with  reference  to  that  sum  ?  Are  we  to  infer 
that  he  made  a  mistake  in  deducting  it,  and  therefore  did  not  notice 
it  in  the  final  decree ;  or  that,  on  making  out  that  decree,  he  over- 
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looked  the  cirenmstance,  that  it  fell  properly  to  be  deducted.     Up-  1  Feb.  1837. 
on  that  point,  standing  by  itself,  I  think  it  must  be  taken  with  re- 
ference to  the  rest  of  the  case.     The  next  point  is  an  allegation  of  Gordon.' 
fraad  on  the  part  of  the  defender's  agent.     I  conceive  that  the    -7-^ 
letter  of  Mr  Stronach  to  Mr  Adan^  was  civil  aiid  judicious,  and  q^u^°^ 
diat  the  latter  had  no  apology  for  not  answering  it     But  the  case 
does  not  rest  here ;  and  it  assumes  a  different  aspect  when  we  look' 
to  what  was  done  in  consequence  of  that  letter  of  the  17th  Septem- 
ber 1834 ;  for  in  three  days  afterwards,  Mr  Adam,  on  the  20th 
September,  though  he  has  returned  no  answer  to  Mr  Stronach's 
letter,  addresses  a  letter  to  the  clerk  of  the  submission,  requiring 
him  to  extend  the  decree-arbitral ;  but  he  makes  no  allusion  to  the 
eommunication  which  he  has  had  with  the  agent  of  his  opponent. 
I  think  this  was  improper.     Mr  Stronach  should  have  answered^ 
the  letter,  or  have  inclosed  it  to  the  arbiter.     It  is  said  for  him, 
that  he  thought  the  other  party  only  proposed  to  put  in  the  note. 
Then,  if  he  thought  so,  he  ought  to  have  mentioned  it  to  the  clerk, 
or  he  ought  to  have  written  to  the  agent,  saying  he  was  wrong  in 
applying  at  such  a  time.     But  the  reasons  for  Mr  Stronach  sending 
the  papers  with  the  note  are  explained  in  his  letter  of  the  16th 
October,  when  he  says,  *  You  have  placed  me  in  a  most  awkward 

*  situation,  by  applying  for,  and  obtaining  a  decreet-arbitral  against 

<  John  CaUer,  without  having  first  communicated  his  note  to  the 
'  arbiter,  or,  at  any  rate,  advised  me  of  your  intention  to  apply  for 

<  the  decree.     My  object,  in  sending  you  the  papers  on  the  17th 

*  alt  in  place  of  at  once  sending  them  to  the  arbiter,  as  instructed 
^  by  Calder,  was  to  afford  you  an  opportunity  of  reconsidering  the 

<  matter,  with  a  view  to  a  private  arrangement;  and  your  having 
^  taken  advantage  of  that  circumstance,  in  the  manner  now  com- 

<  plained  of,  is  at  least  a  want  of  courtesy  which  I  could  have  never 
^  anticipated,  knowing,  as  you  must,  that  poor  Calder  is  nnable  to 

<  suspend  the  charge  of  payment  served  on  him.' 

The  wish  for  an  arrangement,  here  expressed,  was  reasonable 
and  proper.  Instead,  however,  of  having  a  meeting,  Mr  Adam 
writes  the  letter  to  expedite  the  decree-arbitral.  Mr  Adam's  let- 
ter of  explanation  gives  no  explanation  which  is  satisfactory.  We 
are  therefore  entitled  to  suspect  that  the  arbiter  was  inclined  to 
pronounce  his  decree-arbitral,  when  circumstances  were  held  back 
by  the  agent  of  one  of  the  parties,  which  he  was  bound  to  have 
communicated.  I  therefore  think  we  must  hold  that  there  was  an 
error  in  the  judgment,  which  the  arbiter  should  have  had  means 
placed  before  him  for  correcting,  but  which  were  withheld  by  the 
unreasonable,  and  I  think  improper,  application  of  Mr  Adam. 

Lord  Mackenzie. — I  have  come  to  the  same  conclusion  as  Lord 
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1  Fab.  1037.  Gillies.     Iq  regard  to  the  dedaction  of  [^.3,  IQr.,  if  th$t  stood 
only  on  the  ground  of  being  an  error  calculi,  becfiose  it  w^  tb^ 
intention  of  the  arbiter  to  have  deducted  it,  the  proof  of  wbi^h 
rested  alone  on  tl^e  holograph  markii^g  by  the  arbiter  in  thfl  nat^ 
I  should  haye  had  some  doubts;  for  though  this  is  n  simll  ewe,  thct 
principle  on  which  it  may  be  decided  might  foroi  $  pr^^dept  in 
cases  of  greater  importance;  for  I  think  ih^t  it  post  not  be  from  n 
preponderance  of  evidence,  one  way  or  other,  that  we  are  to  find 
tjhat  there  h^s  been  an  error  calculi  s  there  must  be  a  certain  and 
palpable  error  in  figures.     Nowt  here  it  is  po$sible  that  the  arbiter 
bad  not  decided  that  the  deduction  was  to  be  give.n,  but  had  merely 
made  the  jotting  to  assist  him  in  making  up  his  ppinioo ;  there- 
fere,  I  have  doubt  upon  this  point ;  and  it  merely  goes  to  a  restrie- 
^on  of  the  decree.     But,  on  the  pther  question,  which  is  of  a  deteper 
nature,  I  am  inclined  to  conci:^r  with  I^furd  Gillies  ia  lbii\king  that 
it  must  annul  the  whole  judgmeqt.     At  firat  I  thought  this  part  of 
the  case  was  worse  than  it  now  appears.     It  is  &ir  to  mention  that 
^e  process  had  been  dem.ai)ded  by  Mr  Adam ;  and  I  thought  that 
when  it  was  returned,  it  was  not  only  sent  back  itself,  biit  that  a 
note  was  sent  along  with  it,  which  was  intended  to  form  «  part  of 
it.     3ut  that  is  denied  by  thp  other  party,  and  from  what  I  see  I 
would  be  inclined  to  guess  that  no  separate  paper  had  }^€en  sent, 
bat  merely  that  its  import  was  stated  in  the  letter.     That  point, 
however,  if  necessary,  ipight  yet  be  s^t  at  rest  by  the  oajdi  of  Adam. 
Put  even  assuming  that  there  was  only  i^  letter  and  no  aoie,  I  am 
still  inclined  to  concur  in  thinkiqg  that  the  proceedings  fottowing 
should  be  opened  up.   Although  deorees*arbitral  are  not  easily  to  be 
treated  in  that  manner,  I  think  they  must  bo  liable  to  it,  if  the  pro- 
ceedings are  unfair ;  for  it  would  be  perilous  if  decrees  were  tobe  good, 
though  obtained  by  fraud,  or  culpa  lata,  as  in  ihe  present  oasie,  where 
the  party  in  fault,  acting  as  agent,  could  not  have  any  fraudulent 
intention,  but  must  h^ve  acted  from  over  2oal»  or  want  of  attention. 
If  the  note  was  sent  with  the  process,  he  was  bound  to  presume  that 
it  was  meant  to  be  handed  over  with  the  process.;  bujt  instead  of 
that  he  transmits  the  process  to  the  clerk,  with  a  demand  of  imme- 
diate extension  of  the  decree-arbitral.    Now,  was  it  safe  or  proper 
pf  him,  supposing  he  merely  got  the  import  of  the  aote  from  the 
letter^  to  take  this  step,,  without  on  the  one  hand  giving  notice  to 
his  opponent  that  it  was  not  proper  for  him  to  pAt  in  his  note  at  that 
stage,  and  without,  on  the  other  handy  intimating  to  the  arbiter,  the 
reception  of  any  such  objection,  but  on  the  contrary  applying  to 
have  decree^  whi^h  he  immediately  eztmcted?  He  might  have 
thought  his  proceeding  right ;  hut»  in  my  opinion,  it  was  a  piece  of 
erroneous,  and  substantially  incorrect  agency*    We  cannot  tell  the 
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effect  that  the  note  which  was  withheld  might  have  had  npon  the  l  Febk  18371 
arbiter:  it  might  not  perhaps  have  altered  his  opinion ;  but  we  see    ^^^V*^ 
that  a  party  was  not  heard,  and  therefore  the  decree  must  be  open-  Q'^^^^Jn*^' 

ed  up ;  for  if  evidence  is  withheldi  or  an  arbiter  is  led,  by  undue      

predpit^ncy  of  one  of  the  parties  or  his  ag^nt,  (o  issue  a  decree,  ^„°|^°  ^^ 
that  decree  must  be  opened  up.     As  this  is  not  a  case  which  we 
can  send  bac)c  to  die  arbiter»  I  think  the  only  way  is  to  reduce  it. 

hord  Presideni. — I  concur  in  the  opinions  delivered.  In  my 
opinion  this  decree  was  obtained  by  what  in  law  is  termed  obrep- 
tion.  Mr  Stronach,  by  his  letter  of  1 7th  September,  sent  along 
with  the  proceedings,  for  I  think  it  is  of  no  consequence  whether 
there  was  a  separate  note  or  merely  a  letter,  furnished  a  statement 
of  the  coqnter  claims  to  which  it  was  proposed  effect  should  be  given. 
Mr  Adam,  on  the  receipt  of  this,  should  have  sent  to  the  clerk  of 
die  sohmis^ion,  to  ask  if  the  note  had  been  lodged,  or  he  shoald 
have  laid  the  letter  heiore  the  arbiter ;  but  instead  of  doing  that,  he 
demands  that  his  decree-arbitral  should  be  extended,  without  in- 
quiring  of  the  arbiter  if  he  knew  of  the  objection,  or  letting  him 
know  that  he  had  reoieived  a  letter  on  the  subject  from  his  opponent. 
I  think  this  was  an  act  of.  gross  over-agency.  Mr  Adam,  in  his  letter 
of  the  16th  October  ia34»  states  that  a  note  was  given  in,  craving 
the  Sheriff  to  open  ap  his  decision,  but  that  the  Sheriff  refused  to 
do  so ;  and  Mr  Adam  then  states  the  decision  became  final,  and 
could  not  be  opened  up.  But  here  Mr  Adfun  is  quite  in  the  wrong. 
This  decision  or  interlocutor,  it  is  evident,  was  nothing  else  but 
merely  a  note  by  the  arlnter,  became  we  find  afterwards  that  a  de^ 
cree-arUtrad  was  eventually  required. 

The  CQurt  accordingly  recalled  the  interlocntor  of  the  Lord  Or-  Judgmem. 
dinary,  and  reduced  the  decree-arbitral,  giving  expenses  to  the  pur- 

saer. 

« 

Jjatd  Ordinary,  CoMvm,  Act.  SoL'Gm.  f  CianitghamtJ  C.  Farquhar,  Ska»d» 

Alt.  APNnB,  Spaldmg.  W.  f  J^  B.  Doughs,  W.  S.  and  J,  Sh^herd, 


Agents.        B,  Clerk, 


C.  R. 
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THOMAS  RIDLEY  and  COMPANY 

against 

WILLIAM  SLOAN. 

Retention. — (Freight.) — Stoppage  in  Transit. — Goods  ship^ 
ped  by  a  carrying  vessel,  and  originally  intended  for,  though  not  ear- 

.  pressly  invoiced  nor  addressed  to  a  party,  who,  previously  to  their  ar» 
rival,  became  bankrupt,  and  did  not  daim  delivery,  were,  without  any 
invoice  or  mandate  for  delivering  them  to  the  bankrupt,  landed  and 
warehoused  by  the  shipovmeri  agent,  betwixt  whom  and  tlu  bankrupt 
there  had  been  a  contract,  that  each  parcel  of  goods  consigned  should 
be  liable  to  a  lien  or  retention,  not  only  for  the  freight  and  charges 
on  that  particular  consignment,  but  for  all  previous  unsettled  freights 
and  charges  between  the  same  patties  :  Another  party,  specially 
aut/iorised  by  the  shippers,  thereafter  demanded  delivery  of  the  goods, 
tendering  payment  of  the  freight  and  charges  for  that  consignment, 
and  his  demand  having  been  refused,— found  that  he  was  so  entUUd 
to  delivery,  in  respect,  (1.)  that  the  shipowners  or  their  agent  had  no 
right  of  lien  over  goods  shipped  in  a  carrying  vessel,  against  the 
shippers,  for  tlie  general  debt  of  a  party  to  whom  they  might  hone 
intended  to  consign  them,  but  who  never  held  any  right  to  require  de^ 
livery,  and  never  did  require  delivery  of  them  ;  and,  (2.)  that,  in 
any  view,  it  was  competent  for,  and  was  the  duty  of  the  party  find'- 
ing  himself  bankrupt  to  reject  delivery,  and  as  he  did  not  claim  de^ 
livery,  the  shipowners'  agent  held  the  goods  for  the  shippers,  no  de^ 
livery  being  competent  except  on  their  order, 

NamUve.       Thomas  Ridlet  AND  COMPANY,  glass-manufacturersy  Newcastle, 
skipped  one  hundred  gross  of  wine  bottles  in  bulk,  addressed  to  *  Mr 

*  Bell,  Glasgow.'  No  bill  of  lading  was  granted  at  the  time,  but  a 
receipt  was  given  by  the  shipmaster  on  the  24th  April  1^5,  the 
date  of  shipment,  in  the  following  terms:    <  Newcastle-upon-Tyne, 

<  April  24.  1835. — Received  of  Thomas  Ridley  and  Company,  on 

<  board  the  Ann,  whereof  I  am  master,  the  under-mentioned  goods, 

<  in  good  condition,  which,  on  my  arrival  at  Glasgow,  I  promise  to 

*  deliver  and  forward  to  the  under-mentioned  person,  on  being  paid 
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*  tbe  customary  freight  for  the  same,  the  danger  of  the  sea  only  ex-  8  Feb.  1837. 

<  cepted ;  as  witness  my  hand,  John  Crawford. 

«  Mr  Ben,  Glasgow.  ^^^7,l\Ln. 

«  1200  dozen  wine  bottles  in  bulk.'  — 7 

No  invoice  was,  in  the  first  instance,  sent  with  the  bottles.  Pre- 
yious  to  the  date  of  this  transaction,  the  pursuers  had  been  in  the 
practice  of  consigning  to  Mr  James  Stanislaus  Bell,  of  Glasgow, 
goods  of  a  similar  description,  as  on  sale  and  purchase.  After  some 
previous  correspondence  with  this  Mr  Bell,  he,  by  a  letter  to  the 
pursuers,  dated  27th  March  1835,  had  given  an  order  for  one 
hundred  gpross  of  bottles.  A  shipment  of  bottles  to  the  amount  was 
accordingly  made  on  24th  April  thereafter ;  but  no  answer  was  re- 
turned to  the  letter  giving  the  order.  The  shipmaster,  however, 
*8Wore  that  the  wherry  man  who  brought  the  goods  to  the  ship  said 
that  they  Were  for  Mr  James  Bell  of  Glasgow;  and  it  appeared 
that  the  consignment  was  originally  intended  for  him.  Before  the 
vessel  arrived  at  Glasgow,  the  pursuers  had  received  information 
which  led  them  to  doubt  James  S.  Bell's  suflBciency  for  the  price, 
and  they  countermanded  delivery  in  consequence,  the  defender's 
clerk  being  informed  that  the  bottles  were  to  be  delivered  to  Mr 
Fredrick  A.  Bell,  an  agent  in  Glasgow,  and  not  to  James  Bell. 
The  vessel  arrived  at  Glasgow  on  the  9th  May  1885,  and  the 
bottles  were  landed  and  warehoused  by  the  defender,  as  the  agent 
of  the  shipowner.  Before  the  vessel  arrived  James  Bell  had  be- 
come bankrupt,  and  no  demand  was  made  by  him,  or  any  one  for 
him,  for  delivery  of  the  bottles ;  and  no  invoice,  bill  of  lading,  receipt 
or  mandate  was  ever  produced  to  the  defender,  authorising  delivery 
to  James  Bell,  or  any  one  else,  until  the  pursuers,  by  a  letter  dated 
13th  May  1835,  authorised  Frederick  A.  Bell  to  receive  delivery 
for  their  behoof,  and  transmitted  to  him  a  formal  mandate  for  the 
purpose.  Frederick  A.  Bell  then  forthwith  called  for  delivery  of 
the  goods,  tendering  at  the  same  time  payment  of  the  fireight  and 
charges  attending  the  consignment.  In  the  previous  freight-bills 
between  the  defender  and  James  S.  Bell,  there  had  been  an  express 
agreement  or  contract,  that  each  parcel  of  goods  consigned  should 
be  liable  to  a  lien,  not  only  for  the  freight  of  that  consignment  it- 
self, but  for  all  previous  unsettled  freights  and  charges  between  the 
parties.  A  balance  was  due  by  James  Bell  on  this  account  to  the 
defender,  who  having  refused,  on  the  demand  of  Frederick  A.  Bell, 
to  give  delivery,  the  pursuers  and  Frederick  A.  Bell  presented  an 
application  to  the  Sheriff,  praying  for  delivery,  in  which  they  stated 
that  they  (Ridley  and  Company)  had  shipped  the  bottles,  <  consign- 

<  ed  to  the  care  of  the  other  petitioner,  F.  A.  Bell,  for  the  purpose 

<  of  being  disjposed  of  by  him  to  the  best  advantage,  for  their  behoof.' 
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^^Feb.  1837.  Sloan  resisted,  on  the  ground  that  the  goods  were  truly  shipped  for 
/^V^    James  S.  Bell,  and  liable  for  the  unpaid  balance  of  freight,  in  terms 

qI,  vf  siuoD.  of  the  contract  between  him  and  the  defender.  The  Sheriff-substi- 
tute, after  a  record  had  been  made  up,  and  a  proof  taken,  granted  the 
prayer  of  the  petition;  bat  his  judgment  was  reversed  by  the  Sheriff- 
depute  on  appeal,  who  found  that  the  shipment  was  made  for  James 
S.  Bell. 


NartatiTe. 


Advocmtors' 
Pleas. 


Ridley  and  Company  advocated^  on  these  grounds: — L  The  pur- 
suers having  retained  in  their  own  hands  the  receiptor  bill  of  lading 
which  was  granted  by  the  shipmaster  for  the  bottles  in  question,  and 
having  never  transmitted  the  same,  nor  any  invoice  or  other  notice 
of  the  shipment,  to  James  Bell,  on  whose  account  the  Sheriff  held 
the  shipment  to  have  been  made,  the  pursuers  were  entitled  to 
authorise  any  person  they  pleased  to  take  delivery  of  these  bottles 
from  the  shipmaster,  and  were  under  no  obligation  whatever  to  de- 
liver the  same,  or  allow  the  same  to  be  delivered  to  James  BelL 
2.  Even  although  the  pursuers  had  come  under  any  obligation, 
direct  or  implied,  to  deliver  the  bottles,  or  to  allow  them  to  be  de- 
livered to  James  Bell,  yet  they  were  entitled,  in  the  altered  state  of 
his  affairs,  to  stop  the  same  in  transitu ;  and  the  pursuers  did  effeo* 
tually  exercise  the  rights  competent  to  them,  as  the  shippers  of  the 
goods,  of  stopping  them  in  transitu,  by  requiring  the  shipmaster  or 
his  agent,  the  defender,  to  deliver  the  bottles  to  them,  or  to  their 
agent  and  mandatary,  Mr  F.  A.  Bell,  and  by  presenting  the  peti- 
tion which  gave  rise  to  the  present  action.  3.  The  pursuers  are 
not  bound,  as  the  condition  of  demanding  delivery  of  the  bottles  in 
question  from  the  shipmaster  or  his  agent,  to  pay  more  than  the 
freight  chargeable  upon  these  goods,  and  any  other  charges  which 
could  legitimately  be  made,  in  respect  of  these  goods,  by  the  ship- 
master or  his  agent;  and  they  are  not  liable  to  pay  any  general 
balance,  or  other  sum  alleged  to  be  due  by  Mr  James  Bell  to  the 
defender. 


Defender's 
Fleas. 


Sloan  pleaded — 1.  It  being  suflSciently  proved  that  the  bottles  in 
question  were  not  merely  ordered  by  James  &  Bell  from  the  pursuers, 
but  shipped  or  sentby  them  tohim,  under  his  usaal  address  of  <  Mr 
<  Bell,'  and  as  they  were  received  and  stored  by  the  defender  as  his 
property,  in  the  same  way  as  he  had  received  and  stored  former 
quantities  of  goods  of  the  like  description,  and  with  a  similar  ad- 
dress, belonging  to  him,  it  is  altogether  illegal  and  incompetent 
for  the  pursuers,  by  means  of  the  fraudulent  device  resorted  to  by 
them,  and  after  the  bankruptcy  of  that  individual,  to  attempt  to 
deprive  the  defender  id  his  lien  and  right  of  retention  over  the 
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botdesy  for  payment  of  the  general  balance  claimed,  in  terms  of  the  2  Feb.  1837. 
express  contract  betwixt  the  parties,  as  narrated  in  the  proceedings;  !^^V^ 
2.  It  being  demonstrated  npon  the  evidence,  that  the  partioolar  ^^^^|i"(^n. 

parcel  of  goods  in  question  was  shipped  for,  and  sent  to  Mr  J.  S.        

Bell,  the  terms  of  the  pursuers*  original  petition  to  the  Sheriff,  and  pj^^  ^' ' 
the  whole  snbseqoent  proceedings,  entirely  exclude  the  possibility 
of  representing  this  as  a  question  (rf  stoppage  in  transitu,  as  betwixt 
the  pursnera  and  James  Bell,  or  his  creditors ;  although  the  rery 
urging  of  this  plea  now,  on  the  part  of  the  pursuers,  sufficiently 
proves  the  truth  of  the  defender's  position,  that  the  bottles  in  dispute 
were  truly  sent  to  or  shipped  for  that  individual.  9.  The  receipt 
granted  by  the  shipmaster  for  the  goods,  and  retained  by  the  pursuers, 
as  alluded  to  by  them,  was  not  of  the  nature  of  a  bill  of  lading,  and 
was  not  transferable  or  indorsable,  as  such,  to  any  third  party,  but 
was  a  mere  acknowledgment  that  such  goods  had  been  received  M 
James  Bell,  and  which  he  promised  to  deliver  to  him,  as  he  actually 
did  to  the  defender,  for  his  behoof;  thus  operating  that  receipt  as 
an  additional  proof  of  the  fiict,  that  the  bottles  in  question  were 
shipped  for,  and  truly  belonged  to  that  person. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 
heard  parties'  procurators  thereon,  and  made  avisandaro,  advocates  il^'^lior.  ^^'' 
the  cause ;  and  having  particularly  considered  the  proof  and  pro- 
ductions for  both-  parties,  finds  it  proved  and  admitted  that  the 
pursuers,  Ridley  and  Company,  shipped  100  gross  of  wine  bottles 
lA  balk,  addressed  to  Mr  Bell,  Glasgow :  Finds,  that  there  was 
no  regular  bill  of  lading  granted,  but  that  the  receipt  given  by  the 
shipmaster,  dated  24th  April  1895,  bore  that  the  goiNls  were  re- 
ceived, *  which,  on  my  arrival  at  Glasgow,  I  promise  to  deliver 
'  and  forward  to  the  nnderi^mentioned  person,  on  being  paid  the 
'  customary  freight  for  the  same — the  danger  of  the  sea  only  ex- 
cepted. As  witness  my  hand. — Mr  Bell,  Glasgow.  1200  dozen 
wine  bottles  in  bulk.  John  Chawford  :*  Finds  it  proved  that 
no  invoice  or  bill  of  lading  was,  in  the  first  instance,  transmitted 
to  any  one :  Finds  it  proved,  that,  previous  to  the  date  of  the  said 
consignment,  the  pursuers  had  been  in  the  practice  of  consignihg 
to  Mr  James  Stanislaus  Bell,  of  Glasgow,  goods  of  a  similar  de- 
scription, as  upon  sale  and  purchase :  Finds  it  proved,  that,  after 
some  correspondence,  Mr  James  &  Bell  had,  by  letter  of  the  27th 
March  «18d5,  given  an  order  or  permission  to  ship  for  him  100 
gross  of  bottles :  Finds,  that  no  answer  was  tnede  to  that  letter,  but 
that  die  shipment  above  tnentioned  was  msde  on  the  24th  df  April 
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thereafter,  in  terms  expressed  in  the  receipt :  Finds,  that  it  is  sworn 
by  the  shipmaster,  that  the  wherryman  who  brought  the  goods  to 
the  ship  said  that  they  were  for  Mr  James  Bell  of  Glasgow,  but 
that  this  is  not  good  evidence  of  the  fact  that  the  consignment  was 
made  to  him :  Finds,  howeyer,  upon  the  whole  facts,  that  it  may 
be  inferred  that,  in  original  intention,  these  goods  were  meant  to 
be  addressed  to  the  said  James  S.  Bell :  Finds  it  clearly  proved, 
that  before  the  vessel  arrived  at  Glasgow,  it  had  been  intimated 
to  Andrew  Davidson,  clerk  of  the  defender,  that  the  bottles  were 
to  be  delivered  to  Mr  Frederick  A.  Bell,  then  carrying  on  business 
as  a  mercantile  agent  in  Glasgow :  Finds,  that  the  vessel  arrived 
at  Glasgow  on  or  about  the  9  th  of  May  1835,  and  that  the  bottles 
were  landed  and  warehoused  by  the  defender  and  respondent,  as 
agent  of  the  shipowner :  Finds  it  proved,  that,  before  that  date, 
Mr  James  S.  Bell  had  fallen  into  a  state  of  bankruptcy :  Finds, 
that  no  demand  for  delivery  of  the  said  bottles  was  ever  made  by 
the  said  James  S.  Bell,  or  on  his  behalf;  and  that  no  invoice,  bill 
of  lading,  receipt,  or  other  order  or  mandate,  authorising  delivery 
to  the  said  James  S.  Bell,  was  ever  produced  to  the  defender  and 
respondent :  Finds,  that,  by  letter  of  the  13th  May  1835,  the  pur- 
suers expressly  authorised  Mr  Frederick  A.  Bell  to  demand  and 
receive  delivery  of  the  said  goods  for  their  behoof,  and  transmitted, 
annexed  to  the  said  letter,  a  formal  order  or  mandate  for  the  deli- 
very thereof,  to  be  presented  to  the  defender, — which  order  or  man« 
date  Mr  Bell  has  sworn  that  he  transmitted  by  his  clerk  to  the  de- 
fender, but  which  has  not  been  produced :  Finds  it  clearly  proved, 
that  after  receiving  such  authority,  Mr  F.  A.  Bell  did  expressly 
demand  delivery  of  the  goods,  tendering  payment  of  the  freight 
and  all  charges  connected  with  that  consignment :  Finds,  that,  ac- 
cording to  the  freight  bills  previously  used  between  the  defender 
and  Mr  James  S.  Bell  previous  to  the  consignment  in  question, 
it  was  matter  of  contract,  or  usage  in  the  trade,  that  each  parcel 
of  goods  consigned  should  be  liable  to  a  lien  or  retention,  not  only 
for  the  freight  and  charges  on  that  consignment  itself,  but  for  all 
previous  unsettled  freights  and  charges  between  the  same  parties : 
Bat  finds,  that  any  such  contract  or  understanding  could  be  of  no 
effect  against  the  pursuers  in  respect  of  the  goods  in  question,  ex- 
cept in  so  far  as  it  should  appear  that  they  were  so  consigned,  as 
to  entitle  and  bind  the  defender  to  deliver  them'  to  .Mr  James  S. 
Bell,  or  to  the  trustee  for  his  creditors:  Finds,  that,  on  the  facts 
thus  ascertained,  there  never  was  any  right  vested  in  the  said 
James  S.  Bell,  in  virtue  of  which  he  could  have  required  or  com- 
pelled delivery  of  the  said  bottles  to  him ;  and  that  it  was  perfectly 
competent  to,  and  in  the  power  of  the  pursuers,  whatever  was  the 
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original  intention  in  the  consigpiiment,  to  aotliorise  and  instruct  2  Feb.  1837. 
Mr  Frederick  A.  Bell  to  take  delivery  of  them  as  their  agent :    "^-^v^^ 
Finds,  that,  supposing  the  consignment  to  have  been  made  in  the  qI  of  sioan* 

expectation  of  Mr  James  S.  Bell  receiving  the  goods^  it  was  not     

only  perfectly  competent  for  him,  but  clearly  his  duty,  to  refuse  ^^  ,^  j^^^^, 
to  receive  them  when  he  found  himself  to  be  in  a  state  of  bank*  iocutor. 
roptcy ;  and  that,  as  no  bill  of  lading,  or  other  mandate  for  delivery 
to  them,  had  ever  been  presented  to  the  defender,  he  could  ac«> 
quire  no  right  of  lien  for  the  separate  debt  of  Mr  James  Bell,  by 
the  act  of  warehousing  the  goods  as  agent  for  the  shipowners : 
Finds,  that  there  is  no  incompetency,  in  this  shape,  of  the  pur- 
suers' plea,  under  the  form  of  the  original  petition  :  Therefore, 
on  the  whole,  recalls  the  interlocutor  of  the  Sheriff,  and  decerns 
in  terms  of  the  prayer  of  the  original  petition ;  finds  expenses  due, 
both  in  this  Court  and  in  the  inferior  court' 

Note, — ^  Though  thi^  advocation  relates  to  a  small  matter,  the  Note. 
Lord  Ordinary  is  of  opinion  that  it  involves  a  very  important 
question  of  mercantile  law;  and  though  he  certainly. entertains 
Uie  greatest  respect  for  the  judgment  of  the  learned  Sheriff,  he 
cannot  but  think  that  it  is  seriously  erroneous.  The  defender  is 
simply  in  the  condition  of  ihe  shipowners.  He  cannot  make 
himself  better ;  and  the  question  is,  whether,  under  the  eircum«- 
stances,  he  has  any  right  of  lien  over  these  goods  shipped  in  the 
vessel,  as  a  carrying  vessel,  against  the  shippers,  for  the  general 
debt  of  a  party  to  whom  they  may  have  intended  to  consign  them, 
but  who  never  held  any  right  to  require  delivery  of  them,  and  who 
never  did  require  delivery  of  them. 

<  The  Lord  Ordinary  is,  in .  the  ^st  place,  very  clearly  of  opi- 
nion, that  it  is  no  answer  to  this  case,  that  the  pursuers  laid  it  on 
an  averment,  in  general  terms,  that  iixe  goods  were  consjgned  to 
the  order  of  Mr  Frederick  A.  BelL  The  facts  are  in  the  conde- 
scendence and  answers,  and  the  proof;  and  it  is  apparent  that  the 
goods  were  no^  in  any  proper  sense,  consigned  to  any  one,  until 
Mr  F.  Bell  received  the  warrant  to  demand  delivery.  But,  in 
the  second  place,  the  real  merits  of  the  case  lie  in  two  very  diffe- 
rent points  of  law,  both  of  which  are  clearly  raised  by  the  facts  in 
the  record. 

<  One  is,  that,  in  the  case  of  a  common  carriei^  or  a  carrying  ship, 
which  is  in  pari  casu,  it  is  with  extreme  difficulty  that  any  lien 
can  be  established  in  the  carrier  cnr  shipowner  against  the  owner 
of  the  goods  transmitting  them  by  such  a  conveyance,  beyond  the 
freight  and  charges  of  the  goods  themselves;  and  no  case,  tlie 
Lord  Ordinary  is  inclined  to  think,  can  be  shewn,  where  such  « 
lien  has  been  sustained  as  in  the  shipowners  against  the  shippers 
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for  the  prenoQS  unconnected  debts  of  the  consignee*  See  Bell'6 
Commentaries,  ii.  110,  dd  edit.,  and  the  case  of  Rutworth  v.  Had- 
field,  there  quoted. 

<  But  there  is  another  point  which  appears  to  the  Lord  Ordinary 
to  be  still  more  conolusive.  It  is  not  strictly  on  the  doctrine  of 
stoppage  in  transitu,  though  it  has  some  affinity  to  it  It  has  beeit 
a  question  much  agitated,  whether  bankruptcy,  ipso  facto,  operates 
a  stoppage  in  transitu.  The  leaning  of  the  law  of  Scotland  haS 
been  to  the  affirmative,  contrary  to  the  rule  v^ry  reluctantly 
adopted  by  the  Judges  in  England.  But,  laying  thii  controverted 
point  aside,  on  which  Mr  Bell  expresses  doubtful  views,  it  never 
was  a  matter  of  doubt,  that  a  man  who  finds  himself  in  a  state  of 
bankruptcy  may,  and  ought  to  refuse  to  take  delivery  of  good^, 
for  which  he  knows  he  cannot  pay ;  Belly  i.  287-8*9,  and  the  cases 
there  quoted.  Now,  assuming  the  defender's  best  state  of  the 
case  here,  it  is  very  clear  that  Mr  James  S.  Bell,  finding  himself 
bankrupt,  did  plainly  reject  delivery  of  the  goods,  so  far  as  he  had 
any  title  on  whioh  to  demand  it,  end  his  creditors  were  too  sen- 
sible of  the  entire  want  of  title  ever  to  attempt  to  ask  it  Thi^ 
then,  being  the  state  of  the  case,  beyond  all  doubt  the  defender, 
as  agent  of  the  shipowners,  held  the  goods  for  the  shippers  simplyi 
no  delivery  being  competent  except  on  their  order.  They  granted 
authority  to  take  delivery  to  Mr  Frederick  Bell ;  that  authority 
was  duly  intimated,  with  an  express  tender  of  the  freight  and 
charges.  The  practice  under  the  previous  freight  bills  between 
the  defender  and  Mr  James  Bell  could  be  of  no  effect  against 
them,  there  being  no  debt  due  by  them  to  the  defender,  and  their 
obligation  to  the  shipowners  being  expressly  for  freight  and 
charges  only.  In  short,  the  defender  seems  to  have  taken  up 
some  notion  that  he  could  separate  himself  from  the  shipowners ; 
and  that  by  warehousing  the  goods,  without  any  bills  of  lading, 
any  order  of  delivery,  or  any  demand  of  delivery,  for  James  Bell, 
and  in  the  face  of  the  notice  that  the  delivery  was  to  be  made  to 
Mr  Frederick  Bell,  as  agent  of  the  shippers,  and  the  express  de- 
mand on  written  authority  exhibited  to  him,  he  could  make  out  a 
lien  against  them  for  the  general  balance  due  by  James  Bell. 
This  view  of  the  matter  appears  to  the  Lord  Ordinary  to  be  very 
important  in  point  of  principle.  It  is  always  to  be  kept  in  re- 
membrance, that  Mr  James  BelPs  dealings  with  the  pursuefs 
were  entirely  as  a  purchaser,  and  never  as  an  agent.  There  is 
no  attempt  to  prove  that  he  ever  acted  as  an  agent  for  them ;  any 
lien  against  him,  therefore,  on  previous  dealings,  could  never 
create  a  lien  against  them  for  his  debts.* 

The  pursuers  advocated.     Counsel  having  been  fully  heard, 
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Lard  Meadowbank. — I  am  for  adhering  to  the  interlocutor.     It  2  Feb.  1837. 
is  clear  there  was  no  invoice  sent  to  James  Bell,  and  no  consign-    V^sy^^ 
ment  on  his  account,  and  nothing  to  warrant  retention  for  any  ^  t^Jsimn. 
general  balance  due  to  the  shipowners'  agent  by  James  S.  Bell.  

Lord  Jtferftryn.— Although  I  do  not  differ  from  the  conclusion  ^^^  "^ 
come  to  by  the  Lord  Ordinary  and  your  Lordships  on  the  merits, 
I  differ  as  to  giving  expenses.  -It  is  impossible  to  read  the  record 
without  seeing,  that  although  the  goods  were  not  consigned  to 
James  Bell  as  an  agent,  they  were  unquestionably  sent  to  him, 
and  in  consequence  of  an  order  by  him*  Though  there  was  not  a 
legal  obligation  to  deliver,  Sloan  understood  the  goods  which  he 
received  were  at  the  time  intended  for  James  Bell. 

The  pursuers  came  into  Court  upon  a  false  statement,  that,  from 
the  first,  the  goods  were  consigned  to  Frederick  A.  Bell,  as  their 
agent  Seeing  this  false  statement,  Sloan  may  have  been  misled 
to. suppose  this  was  to  defeat  his  claim,  wbich,  on  the  true  state  of 
the  case,  was  good.  He  was  entitled  to  argue  the  case  on  that 
statement ;  and  I  am  not  for  saddling  him  with  the  expenses.  The 
interlocutor  of  the  Sheriff-substitute  is  founded  on  their  statement 
being  the  true  one.  The  Lord  Ordinary,  again,  rests  his  judgment 
on  a  different  ground.  I  think  him  right  in  holding  that  James  Bell 
was  the  purchaser,  on  his  own  account,  and  not  agent;  and,  there- 
fore, when  delivery  is  not  taken  by  him,  that  the  original  owners 
of  the  goods  are  not  liable  for  claims  affecting  James  Bell  only. 
But  expenses  should  at  least  be  modified. 

Lord  Glenlee. — Suppose  the  matter  be  viewed  as  if  the  goods 
were  still  on  ship-board,  there  was  no  obligation  on  the  shippers 
as  to  James  S.  Bell.  James  S.  Bell  made  no  claim.  If  the  goods 
had  been  for  James.  S.  Bell,  Sloan  would,  under  his  agreement 
with  him,  have  been  entitl.ed  to  charge'  these  goods,  with  any  other 
balance  due  to  him..  But  the  shippers  had  nothing  to  do  with  the 
agreement  as  to  lien  for  previous  freights,  that  being  a  special  con- 
tract betwixt  Sloan  and  James  S.  Bell.  The  interlocutor  is  fun- 
damentally right;  and  f  see  no  sufficient  reason  to  deprive  the 
advocatoi^  of  their  expenses.  The  demand  against  them  was  ex- 
orbitant, and  contrary  to  principles  of  justice.    : 

ZfOrdJiulice-C/erA  absents 

The  Lords  adheredy  and  found  additional  expenses.  Judgment 

Lord  Ordinary,  Mtmeniff.        Act  J.  S.  Mart  and  Paainon,  Alt  Dean  of  Foe. 

{Hope,}  and  TundndL  O.  J,  Urt,  W.  S.  and  Wotherqfoon  jr  Mack,  W.  SL 

Agents.         r.  Clerk. 

R. 
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SECOND  DIVISION. 

No.  LXXXVI.  2d  February  1837, 

CHARLES,  EARL  OF  TRAQUAIR,  and  Others, 

against 

Mrs  WILLIAMSON  and  CHARLES  B.  SCOTT,  W.S. 

(Williamson's  Executors.) 

SociETT. — Contract, — Circumstances  where  obligations  come  under 
by  an  association^  for  raising  money  to  make  a  road  and  bridge^ 
were  found  not  binding  on  a  party^  tb  the  effect  of  transmitiiTig  the 
liability  against  his  representatives. 

Narratire.  The  pursuers,  proprietors  in  the  lower  district  of  Peeblesshire, 
and  acting  trustees  upon  the  county  roads,  formed,  in  1825,  the 
project  of  making  a  road  up  Leithen  water  to  the  confines  of  Mid- 
Lothian,  and  of  erecting  a  bridge  over  the  Tweed,  near  the  village 
of  Innerleithen,  in  connection  with  the  intended  road.  It  was  con- 
sidered that  this  road  might  be  advantageous  to  the  district  gene- 
rally, and  be  more  immediately  beneficial  to  the  properties  of  the 
pursuers. 

In  1824,  the  late  Dr  Charles  Williamson  succeeded  to  the  pro« 
perty  of  Cardrona,  as  heir  of  entail ;  but  continued  to  live  in  Eng- 
land after  his  succession.  The  pursuers,  in  October  1825,  obtained 
from  the  county  trustees  authority  to  erect  toll-bars,  and  procured 
an  obligation  from  the  general  trustees  to  assign  to  them  the  pro- 
ceeds of  the  tolls,  to  indemnify  them  for  the  advances  of  money  ia 
making  the  road. 

Mr  Allan  of  Glen,  one  of  the  parsuers,  wrote  to  Williamson's 
agent,  Mr  C.  B.  Scott,  W.  S.  on  5th  December  1825,  stating, 

<  We  have  agreed  to  be  conjunctly  and  severally  bound  in  a  bond 

<  for  the  money  to  be  borrowed  for  executing  these  works;  and  I 

<  shall  be  happy  if  Mr  Williamson  will  allow  you  to  add  his  name 

<  to  the  list  under  noted.     I  need  not  state  the  numerous  advan- 

<  tages  which  this  road  will  produce  to  Cardrona,  as  you  are  fully 

<  aware  of  them.'  Mr  Scott  forwarded  a  copy  of  this  letter  to  Mr 
Williamson,  and  at  the  same  time  wrote  to  him  as  follows :  ^  The 
*  road  proposed  is  a  road  from  Innerleithen  towards  Edinburgh, 

<  and  it  certainly  would  be  a  great  advantage  to  that  part  of  the 

<  country.     At  the  same  time,  situated  as  you  are,  and  not  having 

<  it  in  your  power  to  take  any  share  in  the  management,  you  may 
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I 

*  perhaps  not  feel  disposed  to  gire  your  name  to  the  bond.     I  2  Feb.  1837. 


EarlofXra- 


Namtivew 


merely  mention  this  for  your  consideration ;  and,  in  case  you  feel 
'  disposed  to  countenance  the  undertaking,  you  might  perhaps  pre-  ^ilir'^nd 

*  fer  doing  it  by  a  subscription  either  for  the  road  or  bridge/     In  Others  r.    . 
answer,  Williamson,  on  10th  December,  wrote  to  Scott:  ^  I  am  szecutors. 

*  very  glad  to  hear  of  the  projected  road  up  Leithen  water,  and 
'  the  bridge  over  the  Tweed,  which  I  really  think  will  be  a  great 

<  improvement;  and  I  consent  with  pleasure  to  your  adding  my 

*  name  to  the  respectable  list'  That  answer  was  not  communicated 
by  Mr  Scott  either  to  Mr  Allan  or  to  any  of  the  pursuers.  The 
only  communication  which  took  place  in  regard  to  the  matter  be* 
tween  Mr  Scott  or  Mt  Allan,  was  at  a  meeting  of  the  trustees  of 
the  late  Mr  Walter  Williamsons  of  whom  Mr  Allan  was  one,  at 
which  Mr  Scett  stated  to  Mr  Allan,  that  he  had  heard  from  Mr 
Williamson,  who  was  fevourable  to  the  undertaking. 

On  24th  March  1826,  a  meeting  of  heritors  interested  took 
place,  Mr  Allan  being  marked  in  the  sederunt  iis  for  himself  and 
Dr  Charles  Williamsdn  of  Cardrona.     At  that  meeting,  <  the  gen- 

<  tlemen  present  taking  into  consideration  the  great  benefit  which 

<  the  formation  of  this  road  will  afford  to  the  country,  resolve  una* 

*  nimously,  that  the  same  shall  be  made  at  the  joint  expense  of  the 
'  parties  hereto,  and  for  whom,  at  the  meeting,  appearance  is  made^ 

*  (it  being  understood  always,  that  Mr  Suttie  and  his  father,  Sir 

*  James,  are  not  to  be  accounted  as  two  obligants,  but  that  M^ 
*•  Suttie  binds  Sir  James) ;  and  as  money  must  be  borrowed  for  the 

*  works,  they  agree  that  the  parties  and  their  constituents  shall 

*  raise  the  money  by  loan  :  Therefore,  the  parties  hereto  agree,  and 

*  bind  and  oblige  themselves  to  the  effect  following :  That  is  to  say, 

*  that  a  sum  not  exceeding  L.6000  sterling  shall  be  borrowed  on 

*  the  joint  security  of  Lord  Linton,  Mr  Campbell,  Sir  James  Suttie, 

*  Mr  Steoart,  Mr  Allan,  Dr  Williamson  and  Mr  Horsburgh,  in 

*  one  sum,  or  in  such  separate  sums  as  the  committee  herein  after 

*  named,  or  quorum  thereof,  shall  direct;  and  the  parties  bind  and 

*  oblige  themselves  and  their  constituents  (Mr  Suttie,  as  aforesaid, 
'  only  binding  Sir  James)  to  execute  the  bond  or  bonds  that  may 

*  be  necessary ;  and  if  any  one  shall  be  absent  when  the  bonds  come 

*  to  be  signed,  the  parties  agree  for  themselves  and  their  consti- 

*  tuents  as  aforesaid,  that  the  said  bonds  may  be  executed  by  the 

*  other  parties,  or  any  two  of  them,  and  that  the  party  or  parties 

*  not  executing  the  same  on  being  required,  give  their  or  his  obli'* 

*  gations  or  obligation  to  free  and  relieve  the  parties  who  may  have 

*  signed  the  bonds  of  the  proportion  thereof,  which,  under  the  agree- 

*  ment  hereby  made,  behoved  to  be  borne  by  the  patt^  who  may 

*  not  have  signed  the  same.' 

2g2 
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Narrative. 


2  Feb.  1837.  The  pursuers  had,  in  the  meantime,  commenced  operations,  and 
the  whole  woric  was  completed  without  any  further  communication 
or  notice  to  Mr  Williamson.  The  only  document  Mr  Williamson 
subscribed  in  regard  to  the  road,  was  a  bond,  along  with  the  other 
heritors,  for  L.102d.  He  died  on  6th  May  1827,  without  having 
signed  or  expressly  undertaken  any  other  obligation  relative  to  it. 
The  pursuers  afterwards  borrowed  sums  to  the  amount  of  L.5000, 
during  the  years  1827,  1828  and  1829,  and  they  proceeded  to  the 
completion  of  the  road  and  bridge,  according  to  their  own  plan. 
These  sums  were  all  borrowed  upon  bond — the  work  was  executed 
— and  whole  proceedings  taken  by  the  pursuers,  without  notice  to, 
or  demand  upon  the  representatives  of  Mr  Williamson.  The  pur- 
suers had  devolved  upon  Mr  Allan  the  general  management  of  their 
proceedings ;  and  the  first  claim  against  Mr  Williamson's  repre- 
sentatives was  made  in  the  course  of  a  correspondence  between  Mr 
Allan  .and  Mr  Scott  in  May  1830,  in  which  Mr  Allan,  proceeding 
upon  the  idea  that  Mr  Williamson  had  been  a  party  to  the  minute 
for  borrowing  L.6000,  indicated  an  opinion  that  Mr  Williamson's 
representatives  might  be  liable  for  his  'share  of  the  whole  of  the 
debt-  Some  correspondence  then  passed,  in  the  course  of  which 
Mr  Scott  recalled  the  real  circumstances  to  the  recollection  of  Mr 
Allan  and  the  other  pursuers.  They  then  seemed  satisfied  that  no 
claim  could  be  made  against  Mr  Williamson's  representatives,  ex- 
cepting for  the  sum  in  the  bond  which  he  had  actually  subscribed. 
Subsequently,  however,  the  present  action  was  brought  against  Mrs 
Williamson,  as  representing  him,  and  Mr  Scott,  as  his  executor, 
for  payment  of  Mr  Williamson's  full  share  of  the  sums  borrowed 
for  the  purposes  of  the  road. 


Defenders* 
Pleas. 


Pursuers* 
Pleas. 


The  defenders  pkadedf  inter  alia — 1.  That  Mr  Williamson  never 
entered  into  any  completed  agreement,  or  came  under  any  personal 
obligation  for  the  debt  libelled,  beyond  the  L.1025  contained  in 
the  bond  subscribed  by  him.  2.  Even  if  Mr  Williamson  could 
have  been  held  as  having  originally  agreed  to  concur  in  subsequent 
obligations  for  the  money  intended  to  be  borrowed,  that  agreement 
was  waved,  by  the  pursuers  afterwards  borrowing  the  money  upon 
their  own  exclusive  responsibility,  and  by  completing  the  under- 
taking without  notice  or  demand  against  the  representatives  of  Mr 
Williamson ;  and  by  their-finally  restricting  their  claim  against  the 
defender,  to  a  proportion  of  the  sums  contained  in  the  above  bond« 

The  pursuers  maintained — 1.  As  a  party  to  the  undertaking,  Mr 
Williamson  was  personally  liable,  along  with  the  other  pursuers,  in 
terms  of  the  minute  of  24th  March  1826,  for  the  expense  of  making 
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the  road  and  bridge  in  question ;  and  his  representatives  and  estate  2  Feb.  1837. 
are  liable  in  relief  to  the  pursuers  of  his  proportion,  or  one-eighth     ^***v^*^ 
share  of  said  expense.  2.  The  pursuers  acted  and  transacted,  through-  ^'u  an  J*^*" 
out  the  whole  course  of  the  undertaking,  in  the  belief  and  on  the  Others  o. 
faith  of  Mr  Williamson  being  jointly  bound  and  responsible  along  Eiecutoro."  * 

with  them ;  and  in  the  circumstances,  the  pursuers  had  the  most      

valid  and  substantial  grounds  for  entertaining  and  acting  upon  such  pj^^*^ 
belief.  3.  The  pursuers  had  not,  in  any  respect,  waved  or  restricted 
their  claim  against  Mr  Williamson's  representatives  or  estate  for 
his  proportion  of  the  whole  cost  of  the  undertaking.  4.  As  the 
defenders  acknowledge  having  intromitted  with  Mr  Williamson's 
estate  and  effects,  and  as  his  personal  estiite  was  equal  to  payment 
of  all  his  debts,  the  pursuers  are  entitled  to  decree  in  terms  of  the 
conclusions  of  the  summons,  reserving  to  the  defenders  their  relief 
against  Mr  Williamson's  legatees  as  accords,  and  to  all  concerned 
their  interest  in  the  toll-duties  levied  and  to  be  levied  on  the  line 
of  road. 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi- 

*  heard  parties'  procurators  thereon,  and  made  avisandum,  Finds,  fJ^TJ^'"*"^" 

<  that  the  late  Charles  Williamson,  Esq.  was  effectually  bound, 
'  along  with  the  other  parties  subscribing  the  bond,  for  his  share  or 

<  proportion  of  the  principal  sum  of  L.1025,  contained  in  the  bond 

<  libelled  on,  with  all  interest  falling  due  thereon ;  and  that  the  de- 

<  fender,  Mrs  Williamson,  as  representing  him,  and  the  defender, 

*  MrScott,  as  his  executor,  are  liable  in  a  question  with  the  pursuers 

<  for  such'  share  or  proportion  of  the  said  sum,  and  the  interests 

<  thereon  ;  and  decerns,  in  terms  of  the  conclusion  of  the  libel  to 

<  that  effect :  But  sustains  the  defences  against  the  other  conclu- 

<  sions  of  the  libel,  assoilzies  the  defenders,  and  decerns :  Finds  ex- 

<  penses  due  to  the  defenders.' 

Note. — ^  This  case  is  certainly  doubtful.     The  first  impression  is  Note. 

<  perhaps  against  the  defenders.     But,  on  full  consideration,  the 

*  Lord  Ordinary  has  come  to  the  conviction  that  the  law  and  justice 

<  of  the  case  require  a  judgment  in  their  favour. 

<  This  is  an  attempt  to  subject  the  personal  representatives  of  an 

<  heir  of  entail  deceased,  who  have  no  connection  with  the  entailed 

*  estate,  in  a  full  share  of  the  expense  of  making  a  road  for  the 

*  benefit  of  the  landed  interest  in  the  district,  all  of  which  was  in- 

*  curred  and  laid  out  after  his  death.     For  what  was  incurred  in  his 

*  lifetime,  by  the  only  bond  which  he  signed,  the  liability  is  admitted.* 

*  He  may  have  so  bound  himself  as  to  make  his  personal  estate  liable 

*  for  the  whole.     But,  in  the  question,  whether  he  has  done  so  or 
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£srl  of  Trft. 
quair  and 
Others  v. 
'WilliamsoD's 
Executors. 

Note. 


not,  to  the  effed  of  relieving  the  other  proprietors^  a  clear  caBe  ought 
to  be  made  oat    There  is  no  question  with  the  creditors. 

<  No  written  obligation  to  that  effect  by  the  deceased  was  ever 
delivered  to  the  pursuers,  or  could  be  produced  by  .them.  His 
letter  to  his  own  agent,  whether  it  was  shewn  to  Mr  Allan  or  not, 
(and  of  that  disputed  fact  no  evidence  has  been  offered,)  and  what* 
ever  may  be  its  legal  import,  certainly  was  not  delivered  to  the 
pursuers  or  to  Mr  Allan.  And  the  bond  founded  on,  whatever 
may  be  its  effect  otherwise,  does  not  either  express  or  imply  an  obti^ 
gation  to  the  pursuers^  to  be  equally  answerable  with  them  for  what> 
ever  other  debts  might  be  contracted  in  making  the  road. 

'  As  Dr  Williamson  did  not  deliver  to  thd  pursuers  any  such 
written  obligation,  neither  did  Ae,  or  any  agent  whom  he  authorised, 
attend  any  meeting  at  which  such  an  obligation  could  be  contracted* 
Whatever  may  have  been  the  impression  under  which  Mr  Allan 
assumed  authority  to  state  himself  as  appearing  for  Dr  Williamson^ 
h^  certainly  held  no  mandate  from  Aim  ;  nor  is  it  said  that  he  ha4 
such  a  mandate  even  from  Mr  Scott,  supposing  that  to  have  been 
competent. 

<  The  liability  must,  therefore,  be  made  out  hy  facts  and  eireum* 
stances;  that  is,  by  inference  from  circumstances  in  the  conduct, 
partly  of  Dr  Williamson,  and  partly  of  Mr  Scott,  his  agent  This 
might  be  done ;  but  it  is  not  easy,  especially  where  there  is  no 
question  with  creditors ;  and  the  conduct  of  the  other  parties  must 
also  be  taken  into  view.  The  case  of  the  pursuers  seems  to  stand 
thus:  Mr  Allan's  letter  to  Mr  Scott,  of  the  5th  December  I82bf 
intimated  to  him  the  general  design  of  the  other  gentlemen,  men- 
tioning  that  they  intended  to  grant  a  joint  and  several  bond  for 
the  money  required,  and  expressed  a  wish  that  Dr  Williamson 
would  allow  Mr  Scott  to  add  his  name  to  the  list  subjoined.  Mr 
Scott  communicated  this  to  Dr  Williamson,  but  suggested  a  doubt 
whether  he  would  think  it  expedient  to  join  in  the  proposed  bond. 
Dr  Williamson  answered  to  his  own  agent  in  general  terms,  con- 
senting to  Mr  Scott  adding  his  name  to  the  list  It  is  a  matter  in 
dispute,  whether  this  letter  was  communicated  to  Mr  Allan  or  not ; 
and  in  the  state  of  the  cause  it  cannot  be  assumed.  But  it  is  ad- 
mitted that  Mr  Scott  told  Mr  Allan  generally,  that  Dr  William- 
son was  favourable  to  the  scheme ;  and  it  might  be  implied  that  he 
did  not  refuse  to  assist  in  it  Then  the  meeting  of  the  24th  March 
1826  took  place,  at  which  Mr  Allan,  no  doubt  imagining  that  he 
had  authority,  put  his  name  in  the  sederunt  for  Dr  Williamsen 
as  well  as  for  himself.  The  resolutions  of  that  meeting  consti- 
tute the  undertaking  of  the  parties.  The  minute  never  was  com- 
municated to  Dr  WiUiamson^  nor  was  it  communicated  to  Mr 
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Scott  by  the  pwrsuerst  or  by  their  order;  though  in  the  case  of  Sit  2  Feb.  1837. 
James  Sattie,  for  whom  appearance  was  made  by  another,  this 
¥^s  expressly  done,  and  the  act  was  confirmed  by  him  in  the  mi-  quair  and 
nutes.     But,  in  consequence  of  Mr  Scott  having  offered  to  nego-  Others  v. 

.,-  -,  r    t  •       ^  •     Williamson's 

tiate  a  loan  of  part  of  the  money,  a  copy  of  the  minute  came  acci-  £zecutort. 

dentally  into  his  hands ;  and  after  seeing  it,  without  making  any     

objection,  he  prepared  the  bond  for  L.1025,  inserting  Dr  Wil- 
liamson's name  as  a  party  obligant,  and  bearing  that  the  sub- 
scribers, <  considering  that  we  have  formed  the  resolution  of  mak- 
ing a  road,'  &c.,  and  ^  of  borrowing  money  for  the  accomplishment 
thereof,'  have  accordingly  borrowed  the  sum  of  L.I025.  The 
bond  in  these  terms  was  sent  to  Dr  Williamson  for  signa- 
ture, and  was  returned  duly  subscribed  by  him,  and  held  by 
Mr  Scott  thereafter,  as  agent  of  the  lender.  Soon  after  this  Dr 
Williamson  died.  This  seems  to  be  the  substance  of  the  case 
against  the  defenders ;  but,  though  it  leaves  an  impression  at  first 
as  if  Dr  Williamson  had  fully  committed  himself  to  the  under- 
taking, it  seems  to  the  Lord  Ordinary  that  there  are  serious  de- 
fects in  it  for  making  out  the  liability  maintained  against  him. 
When  the  proposal  was  first  communicated  to  Dr  Williamson,  it 
was  of  a  very  general  nature,  no  meeting  having  been  yet  held, 
no  plan  fixed  upon,  and  no  sum  mentioned;  and,  though  Mr 
Allan  had  said  that  the  gentlemen  proposed  to  grant  a  joint  and 
several  bond,  that  is  not  what  was  done ;  nor  was  any  bond  for 
the  whole  money  ever  laid  before  Dr  Williamson.  It  does  not 
appear  that  any  farther  communication  was  made  to  him,  except 
Mr  Scott's  letter,  acknowledging  the  receipt  of  Dr  Williamson's, 
and  saying  that  he  should  communicate  his  intention  to  Mr  Allan, 
till  the  bond  for  L.  1025  was  sent  for  signature.  The  narrative 
of  that  bond  imports  no  more  than  that,  in  general,  the  parties  had 
agreed  to  make  the  road,  and  to  borrow  money  for  the  purpose. 
But  neither  in  that  bond,  nor  in  Mr  Scott's  letter  accompanying  it, 
is  there  any  thing  to  inform  Dr  Williamson  that  he  was  supposed  to 
have  agreed  to  join  in  as  many  bonds  as  the  other  parties  might  pro- 
pose, or  that,  whether  he  chose  to  join  in  them  or  not,  and  whe- 
ther he  lived  or  died,  he  was  to  be  answerable  for  an  expense  ex- 
ceeding L.600.  When  he  signed  that  particular  bond,  there- 
fore, there  is  no  ground  to  suppose  that  individually  he  meant  to 
undertake  the  extensive  liability  now  maintained  against  his  re- 
^  presentatives.  The  terms  of  his  original  letter  would  not  warrant 
this.  Indeed,  the  Lord  Ordinary  doubts  whether  his  real  mean- 
ing was  not  somewhat  in  conformity  with  his  agent's  recommen- 
dation, believing  tliat  he  reserved  entirely  for  his  own  considera- 
tion what  bond  or  bonds  he  might  think  fit  to  subscribe ;  and  the 
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terms  of  the  bond  which  he  did  subscribe  can  only  be  construed 
with  reference  to  the  obligation  which  he  thereby  contracted,  it 
being  merely  an  engagement  to  a  third  party. 

*  The  plea  of  the  pursuers,  therefore,  seems  to  be  reduced  to  this, 
that  Mr  Scott,  the  agent,  having  seen  the  minute  of  the  meeting, 
though  not  communicated  to  him,  and  though  no  confirmation 
was  asked  of  him,  must  be  held  to  have  recognised  all  that  was 
done  as  really  in  Dr  Williamson's  name  and  by  his  authority ; 
and  that,  through  him,  without  any  other  act,  Dr  Williamson's 
and  his  representatives  thus,  by  silence,  became  answerable  in 
every  event  iii  the  utmost  extent  of  debt  which  miglrt  be  con- 
tracted. The  Lord  Ordinary  would  have  the  greatest  hesitation 
in  acceding  to  this,  even  though  nothing  more  had  passed.  It  is 
inferring  an  extent  of  undertaking  which  was  never  put  before  Dr 
WiUiamsan  at  all,  from  the  mere  acts  of  the  pursuers  themselves, 
and  at  the  most  the  non  repugnantia  of  an  agent.  But  there  is 
more  in  the  case ;  for  it  does  appear  to  the  Lord  Ordinary  that 
there  is  real  evidence  that  neither  the  pursuers  nor  Mr  Scott  sup- 
posed that  any  such  unlimited  or  continuous  liability  had  been  un- 
dertaken. After  Dr  Williamson's  death,  the  various  additional 
loans  were  negotiated ;  but  though  Mr  Scott  was  the  executor  of 
Dr  Williamson,  and  some  of  the  loans  went  through  his  hands,  the 
idea  was  never  suggested  that  he,  or  the  representatives  of  Dr 
Williamson,  must  join  in  the  bonds.  The  bonds  were  made  exclu- 
sively by  the  other  parties ;  and  it  was  not  till  a  long  time  after, 
that  the  adventure  was  found  unproductive,  that  the  idea  was 
taken  up  of  making  these  representatives  liable  for  a  share  of  the 
loans,  in  which  they  had  not  even  been  asked  to  concur.  And, 
even  after  the  notion  was  adopted,  and  after  the  pursuers  had  had 
the  advice  of  counsel,  Mr  Allan,  by  his  letter  of  31st  May  1832, 
distinctly  intimated  that  they  did  not  mean  to  claim  more  than  Dr 
Williamson's  share  of  the  bond  for  L.1.025. 

<  Now,  although  the  Lord  Ordinary  would  hesitate  to  find,  upon 
that  letter,  that  there  was  a  complete  release  from  the  claim,  if 
otherwise  well  founded,  except  as  it  might  fully  warrant  Mr  Scott 
to  distribute  the  executry  estate,  he  thinks  that,  combined  with 
the  previous  conduct  of  the  pursuers,  it  is  very  material,  as  shew- 
ing that  the  pursuers  themselves  had  not  supposed  at  that  time 
that  Dr  Williamson  had  undertaken  any  general  liability  for  the 
debt.  They  say  that  they  did  not  then  know  that  Mr  Scott  had 
received  any  copy  of  the  minute ;  but  this  is  the  very  circumstance 
which  is  most  against  them.  T/iey  had  never  furnished  the  mi- 
nute to  Mr  Scott ;  and,  judging  of  the  case  on  that  state  ofthefact, 
they  had  made  no  claim  on  the  executor  at  first,  and  gave  it  up 
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<  after  they  had  advanced  it ;  and  thos  the  claim  comes  to  be  rested  8  Feb.  1837. 

<  on  a  circumstance  quite  advendtious,  on  which  the  pursuers  could     ^^^V^ 
*  hare  no  right  to  infer  that  such  a  responsibility  had  been  created,  ^"/r^nj™" 

*  Though  the  case  is  doubtful,  the  Lord  Ordinary  thinks  that  others  v. 

<  expenses  are  due,  both  on  account  of  the  situation  of  the  execu-  £3^ecuto^''  * 

<  tors,  and  the  departure  of  the  pursuers  from  the  resolution  which     

« they  themselves  had  intimated.'  ^^'^ 

The  pursuers  reclaimed. 

Lard  Meeuhwbank — This  is  a  case  of  g^eat  difficulty,  and  must  Opinion  of 
be  taken  as  a  question  of  circumstances,  on  the  faith  of  which  all  ^"'^* 
parties  acted  in  regard  to  the  transaction.  The  heritors  resolved 
to  execute  the  work,  and  Mr  Allan  became  the  organ  of  communi* 
cation  with  Dr  Williamson.  Mr  Scott's  letter  to  Dr  Williamson, 
Intimating  the  design,  put  him  on  his  guard,  that  as  an  heir  of  en-> 
tail  he  might  subscribe  a  sum,  rather  than  incur  any  obligation,  and 
he  was  hirly  told  the  expenditure  would  be  large.  Then  look  at 
Dr  Williamson's  answer  to  Mr  Scott's  letter,  and  Scott's  intimation 
of  that  to  Allan  at  the  meeting  of  Walter  Williamson's  trustees, 
so  immediately  before  the  minute  of  the  heritors.  It  is  clear  there 
was  authority  to  add  Dr  Williamson's  name  to  the  list.  .  Esto  that 
three  only  of  the  heritors  had  subscribed  the  bond,  and  an  action 
of  implement  of  the  minute  had  been  brought  against  the  rest,  the 
question  of  Allan's  authority  might  then  have  been  raised,  and  it 
might  have  been  held  no  authority.     But  look  at  what  followed  in  ^ 

connection.  The  narrative  of  the  bond,  before  signing  which,  Dr 
Williamson  had  been  certiorated  of  the  great  expense  to  be  incur- 
red,  the  bond  itself  containing  no  limitation  or  statement  that 
the  parties  were  not  to  be  bound  ultra.  If  a  party  leads  others  into 
an  expensive  operation,  is  he  entitled  to  withdraw  from  the  effects 
himself?  Could  Dr  Williamson  have  stopped  short  at  the  date  of 
the  first  bond?  If  he  had  wished  to  control  the  direction  of  the 
project,  he  had  the  power.  But  is  the  case  different  by  his  death  ? 
Certainly  there  was  no  intimation  that  they  were  proceeding  oh  the 
fiEUth  of  his  obligation ;  but  they  were  entitled  to  continue  their  acts 
in  completion  of  the  undertaking. 

Lord  Medwyn. — I  am  disposed  to  view  this  case  in  a  different 
Hght,  and  to  concur  in  the  interlocutor  of  the  Lord  Ordinary.  This 
claim  arose  out  of  a  project  for  the  making  of  a  road  and  bridge, 
brought  forward  by  Mr  Suttie  and  other  neighbouring  resident  pro* 
prietors,  and  agreed  upon  before  any  application  was  made  to  Dr 
Williamson  to  join  in  it.  In  order  to  determine  whether  the  repre- 
sentatives can  be  included  as  parties  liable  for  their  share  of  the  whole 
expense  that  has  been  incurred,  we  must  look  first  to  what  took  place 
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8  Feb.  1837.  betwixt  Mr  Allan  and  Mr  Scott  The  terms  of  the  letter  first  written 
to  Mr  Scott  are  material  Look  to  the  expressions,  and  it  is  clear 
they  refer  to  an  agreement  already  entered  into.  But  this  is  not 
stated  to  have  been  any  thing  more  than  a  verbal  agreement)  to  be 
perfected  only  when  reduced  into  a  written  form.  It  woold  have 
been  essential,  before  Williamson  could  have  been  bound,  that  there 
had  been  a  written  agreement;  for  unless  others  were  bound,  he 
could  not  have  been  so,  this  being  merely  incipient  to  the  contract 
With  regard  to  the  minutes,  was  Williamson  represented  at  the  meet- 
ing ?  No  mandate,  was  put  in.  It  is  merely  entered  in  sederunt  that 
Mr  Allan  appeared  for  him ;  but  no  authority  to  this  effect  is  produ- 
ced, nor  any  statement  of  having  authority  entered  in  the  minutes. 
The  parties  present  enter  into  an  unanimous  resolution.  This  was  the 
first  resolution  by  which  the  parties  were  regularly  bound.  Every 
thing  previous  was  merely  preparatory.  Mr  Allan,  no  doubt,  con- 
ceived that  he  was  acting  for  Williamson.  Some  communication  cer- 
tainly was  made  to  him  by  Scott ;  but  it  does  not  appear  what  it 
was.  A  strong  point  in  the  case  is,  the  different  way  in  which  Sir 
James  Suttie's  acquiescence  was  secured.  Mr  Suttie  was  there  in 
behalf  of  his  father;  but  the  meeting  did  not  consider  Sir  James 
bound,  till  it  was  expressly  stated  in  the  minutes  that  Mr  Suttie 
binds  his  &ther.  Besides,  the  minutes  were  sent  to  Sir  James,  who 
confirmed  what  his  son  had  done.  The  minutes  should  have  been 
communicated  to  Williamson ;  and  if  he  had  appeared,  as  Sir  J. 
Suttie  did,  he  and  his  representative  would  have  been  bound;  but 
it  is  not  alleged  they  were  communicated.  It  is  attempted  to  be 
said  that  his  agent  got  a  copy ;  but  that  wis  as  agent  for  the  lender 
of  the  money  borrowed  some  months  afterwards. 

The  bond  was  not  signed  till  September.  One  of  the  difficulties 
in  the  case  is,  that  Scott  seeing  that  Allan  represented  himself  as 
concurring  for  Williamson,  should  not  have  asked  him  about  this. 
But  still,  the  minute  not  being  communicated  to  Williamson,  I  can- 
not hold  him  bound.  As  to  the  bond,  which  is  the  only  other  piece 
of  evidence  in  the  cause,  I  can  conceive  Williamson  being  well  dis- 
posed to  favour  his  nephew,  by  becoming  bound  along  with  the 
other  borrowers  of  part  of  his  money.  If  the  bond  had  expressly 
referred  to  the  minute,  he  might  have  been  bound  for  the  whole. 
But  it  does  not  appear  he  ever  knew  of  the  minute.  Scott  did,  but 
only  in  the  character  of  agent  for  the  lender,  and  I  cannot  hold  that 
an  agent  knowing,  binds  the  employer. 

Again,  it  is  important,  in  reference  to  the  other  four  bonds,  that 
no  communication  was  made  to  the  Executors.  It  is  not  conceivable 
that  heritors,  having  L.5000  more  to  borrow,  would  have  gone  on 
without  consulting,  if  they  had  held  them  liable.     It  is  quite  clear 
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they  did  not,  and  in  this  I  think  they  were  right ;  so  that,  under  the  ^  ^^^*  ^^^- 
whole  circomstances,  I  concur  with  the  Lord  Ordinary.  EaTTr 

Lord  Gknke. — The  substance  of  my  opinion  is  just  this,  that  I  do  quair  and 
not  think  an  obligation  of  this  kind  would  transmit  aeainst  repre-  2l^!^  ***   . 

T,         !•  I  .«  i-*.  1         it.    Williamson'* 

sentatives.    In  undertakings  by  an  association  of  heritors,  the  obli>-  Executors. 
gations  do  hot  naturally  transmit  against  representatives  of  the  ori**     TT 
ginal  parties,  unless  it  is  so  said  in  the  original  obligation,  of  which  court, 
there  is  a  termination  on  the  death  of  any  one  of  them.    If  the  pur- 
suers had  had  an  idea  that  the  obligation  transmitted  against  the 
representatives,  they  would  surely  have  communicated  with  them,  as 
they  mnst  have  done  with  Williamson  himself.    His  own  obligation, 
during  his  lifetime,  consisted  in  his  signing  the  bond ;  but  beyond 
that  there  is  neither  law  nor  common  sense  for  subjecting  him.  How* 
ever  the  case  might  have  stood  if  Williamson  had  lived,  and  I  don't 
think  he  would  have  been  liable,  it  is  not  necessary  to  go  into  that. 

Lord  Mtadoufbank. — ^After  consideration,  I  concur  with  Lord 
Glenlee  that  this  was  an  obligation  that  was  not  transmissible  against 
the  representatives  of  the  party. 

Lard  Justice^Ckrk  absent. 

Their  Lordships  adhered  to  the  Lord  Ordinary's  interlocutor.       Ju^gmenu 

Lord  Ordinary,  Mcmcreiff.       AoL  Ktaif,  Whigham.       Alt  RuOnafiirdt  Graham  BdL 
Thomas  Bruce  junwr,  W.  S.  and  Charles  B,  ScoU,  W.  S.  Agenu. 

R. 


FIRST  DIVISION. 

No.  LXXXVII.  3d  Fdruary  1837  •. 

GRACE  HAY  or  ANDERSON  and  Husband 

affainst 

JAMES  HILL  AND  Others. 

Process. — Jury  Trial. — (Issue.) — Damages,  (Action  of.) — 
Public  Officer. — Stat.  48.  Geo.  III.  c.  141,  §  1. — In  an  ac* 
turn  of  damages  for  £.5000,  against  certain  magistrates^  for  acts 
done  by  them  in  a  criminal  proceeding^-^foundf  that  an  issuer  con^ 
taining  the  words  '  maliciously y  and  *  without  probable  causcj  must 
be  disallowed;  in  respect  that  these  words  did  not  appear  in  the  sum^ 
monSf  as  was  essentialj  in  terms  of  the  43.  Geo,  IIL  c.  141,  $  1,  to 
make  an  action  relevant^  where  greater  damages  than  twopence  f  besides 
any  penalty  levied  J  were  demanded. 

*  The  death  of  Lord  Belgray  was  this  day  cegiitcred  in  the  books  of  Sederunt. 
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3  Feb.  1837.  This  was  a  motion  to  have  an  issue  disallowed  as  unconformable 
with  tha  summons.     The  issue  was  as  follows  -:  <  Whether,  on  or 

*  about  the  28th  day  of  April  1834,  the  defenders,  or  any  of  them, 

<  maliciously,  and  without  probable  cause,  wrongfully  apprehended 

<  and  imprisoned  in  the  jail  of  Airdrie,  or  wrongfully  caused  to  be 

*  apprehended  and  imprisoned  as  aforesaid,  the  pursuer,  Grace 

<  Anderson,  or  maliciously,  and  without  probable  cause,  detained  the 

<  said  pursuer  from  on  or  about  the  said  28th  day  of  April  till  on  or 

<  about  the  3d  day  of  May  1834,  or  during  any  part  of  the  said 

<  period,  to  the  loss,  injury  and  damage  of  the  pursuer/ 
The  damages  were  laid  at  L.5000. 


Anderson  and 
Husband  v. 
Hiil  and 
Others. 

Narraiive. 


Defendera* 

PlfMM. 


Pursuers* 
Pleas. 


Ruiherfurd^  for  the  defenders,  stated  the  following  objections :  It 
is  settled  that  the  grounds  of  complaint  in  this  action  are  for  the 
acts  of  certain  magistrates  in  a  criminal  proceeding.  The  statute 
43.  Geo.  III.  c.  14,  §  1,  for  the  protection  of  justices,  which  is  ex- 
tended by  9.  Geo.  IV.  c.  29,  §  26,  11.  Geo.  IV.,  and  1.  Will.  IV. 
c.  37,  §  13,  to  all  acts  done  by  magistrates,  in  regard  to  any  crimi- 
nal cause  or  procedure,  enacts.  That  the  pursuer  *  shall  not  be  en- 

<  titled  to  recover  any  more,  or  greater,  damages  than  the  sum  of 
^  twopence,  nor  any  costs  of  suit  whatsoever,  unless  it  shall  be  ex- 
'  pressly  alleged  in  the  declaration  in  the  action  wherein  the  recovery 

<  shall  be  had,  and  which  shall  be  an  action  upon  the  case  only, 
^  that  such  acts  were  done  maliciously,  and  without  any  reasonable 

<  and  probable  cause.'  In  the  present  case  there  is  no  such  asser- 
tion in  the  summons  or  record,  and  therefore  the  words  ^  maliciously, 

<  or  without  probable  cause,'  must  be  struck  out  of  the  issue.  The 
action  will  then  be  relevant  for  the  recovery  of  twopence,  or  any 
penalty  which  may  have  been  exacted,  but  will  not  warrant  any 
greater  damages.  In  the  case  of  Kelly,  22d  Jan.  1833,  the  statutory 
words  were  used  in  the  summons,  but  omitted  in  the  condescen- 
dence ;  therefore  it  is  not  a  case  in  point 

Alex,  McNeill — I  admit  that  there  is  no  mention  of  malice  in  the 
record,  but  contend,  that  it  is  enough  if  we  have  stated  what  is  in 
substance  malice,  though  we  may  not.  have  called  it  by  that  name ; 
and  that  it  would  be  going  too  far  to  say,  that  where  facts  amount- 
ing to  malice  and  want  of  probable  cause  are  clearly  stated,  the  ac* 
tion  is  to  go  for  nothing,  because  these  expressions  themselves  are 
omitted.  In  the  case  of  Kelly  v.  Magistrates  of  Edinburgh,  it 
was  held  enough,  that  equipoUents  were  brought  forward,  though 
the  words  of  the  statute  were  not  used.  In  the  present  summons, 
the  proceedings  are  described  as  wanton,  wrongful,  violent,  illegal, 
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cruel,  causeless  and  oppressive,  as  grossly  unjust,  and  as  carried  3  Feii.  1837. 
throotrli  in*  the  knowledge  of  the  accusation  being  unfounded. 

°  Anderson  and 

Husband  v. 

Lord  President. — The  issue  clerks,  in  drawing  up  this  issue,  Hill  and 
adopt  the  words  which  are  mentioned  in  the  statute ;  but,  in  my       ^"' 
opinion,  these  words  cannot  be  put  into  the  issue,  because  they  are  Opinion  of 
not  in  the  summons ;  and  unless  they  are  in  it,  they  cannot  be  ad-    ^^ 
mitted  without  supplying  words  to  this  statute,  which  do  not  occur 
in  it,  and  which  we  are  not  entitled  to  add.     The  act  requires  in 
the  declaration,  an  allegation  of  malice,  and  want  of  probable  cause. 
The  act  does  not  go  on  to  say,  that  words  equivalent  to  these,  or 
that  a  statement  of  facts,  from  which  these  must  be  inferred,  will 
be  sufficient.    We  are  therefore  not  entitled  to  supply  such  clauses 
to  the  statute.    <  Malice '  and  <  probable  cause '  are  technical  terms, 
.and  they- are  what  are  expressly  required  by  the  statute.     If  the 
statute  bad  wished  equipoUents  to  be  admitted,  it  would  have  de- 
clared so,  though!  should  find  some  difficulty  in  saying  what  they 
were  to  be.  .  I  am  therefore  of  opinion,  that  if  we  depart  from  the 
'  terms  of  the  statute  we  shall  have  a  discussion,  in  every  case, 
whether  the  words  of  the  summons  are  equivalent  to  those  statu- 
tory words,  which  the  pardes  had  omitted  purposely,  from  the  diffi- 
culty they  felt  they  would  have  in  proving  their  case  if  they  were 
inserted. 

Lord  Gillies* — It  is  admitted  that  this  action  is  properly  laid,  to 
get  a  verdict  of  twopence.  Are  we  then  to  alter  and  supply  words 
in  the  issue  which  are  not  in  the  summons,  which  ought  to  be  the 
rule  and  measure  of  the  issue, — not  for  the  purpose  of  making  the 
action  relevant,  because,  to  a  certain  extent,  it  is  so  already,  but  in 
order  to  enable  the  pursuer  to  obtain  a  greater  sum  of  damages?  I 
certainly  am  of  opinion  that  this  cannot  be  dpne.  In  Kelly's  case, 
what  weighed  with  the  Court  was,' that  the  wordd,  *  wilful  oppres- 
<  sion,'  required  by  the  Police  Act,  were  used  in  the  summons,  but 
omitted  in  the  condescendence ;  and  it  was  thought  hard  that  the 
.  action!  should  be  dismissed  for  the  omission,  in  the  condescendence, 
when  the  case  came  to  be  more  fully  stated,  of  words  occurring  in 
the  summons.  That  case,  accordingly,  is  no  authority  here ;  and 
I  therefore  think  the  i/»ue  should  be  made  to  correspond  with  the 
summons,  by  striking  out  the  words  objected  to  by  the  defender. 

Lord  Mackenzie. — According  to  what  Lord  Gillies  has  stated, 
the  case  of  Kelly  is  of  no  authority  on  the  present  point ;  and 
although  I  have  some  doubts,  yet,  if  your  Lordships'  decision  is  to 
proceed  on  the  necessity,  under  this  statute,  of  the  express  sta- 
tutory words  being  used  in  the  summons,  I  am  inclined  to  concur ; 
but  I  should  be  extremely  doubtful,  if  it  was  to  depend  on  the  ne- 
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3  M>.  1837.  ceflsity  of  issues  being  always  in  the  same  words  as  the  summons. 
'^'^V^^    If  your  Lordships,  however,  do  not  think  that  eqoipoUents  are  here 
Husblmd  v!"^  admissible,  I  tliink  that  view  is  of  little  importance,  and  I  am  in- 
clined to  concur. 

The  Court  accordingly  nnanimoasly  pronounced  the  following 
judgment:  <  Find,  that  the  terms  of  the  summons  do  not  warrant 

<  an  issue  of  malice  and  want  of  probable  cause ;  and  in  respect 

<  thereof,  disallow  the  issue  in  this  case,  and  remit  to  the  Issue 

<  Clerk  to  prepare  issues  of  new  *•* 

Lord  Ordinary,  FuOerUm,  Act.  A.  JtPNeiB.  Alt.  Ruiherfiard,  Paiknom. 

O.  Dmbp,  W.  S.  and  Lockhart,  JImler  ^  WhiUkead^  W.  S  Agents.  D. 

Clerk. 


FIRST  DIVISION. 


No.  LXXXVIII. 


Ath  February  1837. 


Narrative. 


EDWARD  RAILTON  and  ROBERT  PULLMAN 

against 

ALEXANDER  GRAY. 

Mandate. — Assign ATioN.-^fF%^^  an  amgnaiion^  operatinffasa 
recall  of  a  previous  mandate^  on  which  diligence  had  been  done  for 
bdioofofan  individual  creditor^  was  obtained  from  him  in  favour 
of  the  trust-assignee  of  the  other  creditors^  for  the  common  behoof  by 
concealment  of  the  fact,  that  such  diligence  had  been  used^-^foundy 
that  a  subsequent  revocation  of  the  assignation  was  valid,  and  re* 
stored  the  previous  mandate  to  the  same  ejffict  as  if  no  assignation 
had  been  granted* 

Mr  Pullman,  a  merchant  in  London,  on  the  30th  July  1832, 
transmitted  the  promissory-note  of  Henry  Jacques  of  Glasgow, 
dated  21st  January  1832,  for  the  sum  of  L.102,  lOs.  payable  six 
months  after  date,  to  Mr  Daniel  McNeill,  merchant  in  Glasgow, 
with  a  letter  of  instructions,  directing  him  to  give  it  to  some  re« 
spectable  man  in  the  law  to  do  immediate  diligence.  Mr  McNeill 
delivered  the  note  for  that  purpose  to  the  advocator,  Mr  Railton^ 
who  protested  it  on  the  dd  August  1832,  and  charged  Jacques 
personally,  to  make  payment  to  Mr  Pullman,  or  to  him,  Railton, 


^  A  petition  for  leave  to  appeal  against  this  judgment  wai  refused,  11th  Mar.  1037. 
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as  his  mandatary.  On  the  11th  August  1832  a  i^eeting  of  the  4  Feb.  1837. 
creditors  of  Jacques  was  held,  -where,  according  to  the  statement  of  ^^|^v^-^ 
the  respondent  Gray,  Mr  McNeill  was  present,  and  produced  the  puiimLTv. 
letter  or  mandate  addressed  to  him  by  Mr  Pullman.  A  composi-  Gray, 
tion,  which  was  proposed  at  this  meeting,  was  agreed  upon,  at  the  Namuivei 
rate  of  7s.  in  the  pound.  Various  creditors  acceded ;  and  Mr  Pullman 
amongst  others  signed  the  minute.  That  gentleman's  debt  amount* 
ed  in  all,  including  the  bill  on  which  diligence  had  been  done^ 
to  L.229 :  6 :  5.  For  the  composition  on  this  debt  three  different 
promissory-notes  were  delivered  to  Mr  Pullman.  The  affairs  of 
Jacques,  however,  being  so  embarrassed  as  to  prevent  him  effecting 
an  arrangement,  he  absconded,  in  January  1833,  to  America.  On 
the  28th  of  that  month  Mr  Muir,  now  deceased,  called  a  meeting 
of  the  creditors,  which  was  not  attended  either  by  Mr  McNeill  or 
Mr  Railton.  It  was  entered  in  the  minutes  of  that  meeting,  that 
as  Jacques  bad  left  the  country,  the  meeting  were  of  opinion  that 
he  should  be  rendered  bankrupt,  on  a  bill  held  by  Mr  Gray,  to  pre* 
vent  preferences,  and  that  joint  measures  should  be  followed  by  the 
creditors ;  and  for  that  purpose  those  present  named  Mr  Gray  as 
a  proper  person  to  whom  the  creditors  should  assign  their  claims^ 
and  recommended  the  absent  creditors  to  accede  to  their  measures. 
On  29th  January  Mr  Railton,  as  mandatary  for  Mr  Pullman,  poind* 
ed  the  goods  in  the  shop  of  Jacques,  and  the  sale  was  carried  through 
on  the  15tb  February.  After  applying  the  free  proceeds  of  th^ 
sale  in  payment  of  the  debt,  there  remained  a  balance  of  L.86  du^ 
to  Mr  Pullman^  Meantime,  on  the  first  February,  Mr  Muir,  whoi 
had  been  agent  for  the  bankrupt,  and  who  now  acted  as  agent  fot 
the  creditors,  sent  a  copy  of  the  following  circular  to  Mr  PuUmari 
in  London :  V  Henry  Jacques,  shoemaker  here,  having  eloped,  a 
meeting  of  certain  of  his  creditors,  resident  in  this  place,  was  held 
on  the  28th  ult,  when  they  resolved  on  joint  measures  in  the  re- 
covery of  his  estate,  and  for  that  purpose  to  make  over  their  claims 
to  Mr  Alexander  Gray,  accountant  here,  in  whose  name  diligence 
will  pass,  for  behoof  of  all  those  acceding  to  their  joint  measures. 
I  may  say,  that  if  measures  are  not  agreed  to,  the  estate  will  not 
yield  a  £urthing  per  pound  to  the  creditors.  If  you  approve  of  th^ 
steps  proposed,  you  will  send  me  a  note  of  the  account  without 
delay,  with  the  following  indorsation  thereon  :   <  Mr  Alexander 

<  Gray,  Glasgow.  I  hereby  make  over  to  yon  the  within  account, 
^  due  me  by  Henry  Jacques^  amounting  to  L.  sterling,  with 
*  power  to  sue  therefor,  in  your  own  name,  and  discharge  the  same. 

<  I  am,'  &c.     If  you  hold  a  bill  for  your  debt,  you  can  indorse 
the  bill  to  Mr  Gray.' 

An  answer  to  this  letter  was  returned  on  16th  February  1833, 
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4  Feb.  1837.  in  which  Mr  Pullman  made  over  the  account  due  to  him  by  Jacques 
to  Mr  Gray,  and  gave  him  power  to  sue  for  and  discharge  the  same. 
The  three  promissory-notes  in  payment  of  the  composition  were 
inclosed,  specially  indorsed  to  Mr  Gray.  Mr  Gray,  who  was  now 
acting  as  trust-assignee  or  mandatary  for  the  creditors,  to  take  steps 
for  their  common  behoof,  obtained,  on  the  27th  February,  decree  in 
absence  before  the  Sheriff  for  the  debt  of  L.229  :  6  :  5,  contained 
in  the  account  assigned  to  him  by  Mr  Pullman.  On  tlTe  20th  March, 
Mr  Railton,  who  had  not  been  informed  of  this  decree,  executed 
another  poinding  of  the  furniture  in  Jacques'  dwelling-house,  for 
payment  of  the  balance  still  due  on  the  promissory-note,  and  a  sale 
was  advertised  for  2d  April.  On  the  1st  April,  the  day  previous  to 
the  sale,  a  petition  was  presented  to  the  Sheriff,  craving  him  to  find 
that  Mr  Railton  had  no  mandate  to  proceed  with  the  diligence  or 
sale,  and  to  prohibit  and  discharge  him  from  proceeding  therewith. 
On  the  same  day  Mr  Muir  wrote  Mr  Pullman,  stating  that  the  pro* 
ceedings  under  the  diligence  were  illegal,  and  desiring  that  he  would 
not  grant  any  authority  to  Mr  Railton  to  authorise  the  proceedings. 
On  26th  April  1833,  Mr  Pullman  wrote  the  following  letter  to 
Mr  Muir:  ^  London,  April  26.  1833.     I  received  your  letter  of 

<  the  1st  instant  respecting  Jacques'  business,  and  having  made  in- 

<  quiry,  I  find  that  proceedings  had  been  taken  on  my  original  bill 

<  at  the  time  you  wrote  me  for  an  authority  to  Mr  Gray.     I  find 

*  also  that  you  were  aware  of  those  proceedings,  although  you  do  not 

<  take  any  notice  of  them  in  your  letter  to  me ;  also  misled  me  in 

<  granting  you  the  authority  to  Mr  Gray,  which  I  now  recall.    Had 

<  you  mentioned  that  proceedings  had  already  been  adopted  for  me, 

*  I  certainly  should  not  have  given  that  authority ;  and  I  now  beg 

*  that  both  Mr  Gray  and  you  will  understand  that  any  expenses 

<  you  may  have  incurred  must  be  paid  by  yourselves. 
<  Mr  Railton,  the  gentleman  employed  on  my  behalf,  has  my 

<  full  authority  in  the  business.     I  am,'  &c. 
He,  at  the  same  time,  addressed  a  letter  of  the  same  import  to 

Mr  Railton,  stating,  ^Mr  McNeill,  to  whom  I  originally  sent  my 

<  prosiecution,  had  full  authority  for. employing  you  to  recover  the 

<  debt ;  and,  accordingly,  I  do  approve  of  the  proceedings  that  have 

<  been  taken  by  you  in  my  behalf;  and  I  request  that  you  will 

<  continue  to  act  for  me,  so  as  to  secure  payment  of  my  bill,  as  I 

<  consider  the  compound  arrangement  of  no  avail,  as  the  bills  were 

<  only  left  with  me  oii  the  understanding  that,  on  their  being  paid, 

<  Jacques  should  be  released.     I  would  not  have  received  them  at 

<  all,  had  I  not  imagined  that  Mr  McNeill  and  you  were  aware  of 

<  their  having  been  sent  to  me,  and  had  staid  proceedings.     I  am,' 


&c.         (Signed) 


'  RoB^  Pullman.' 
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The  SiMriff  repellfid  the  defences  which  were  gireo  in  to  the  4  F«Ir.  1897. 
petition  of  Mr  Gray,  granted  the  interdict  craved,  and  found    ^^"y^"' 
that  neither  Mr  PuUioan  nor  Mr  Railton  bad  right  to  follow  up  the  p^'/i^*^ 
dtligenee  on  the  original  proqnis^ory-notei  after  having  indorsed  the  Gray, 
account  and  composition  notea  to  Mr  Gray,     Of  this  judgment  ^imaY** 
the  present  advocation  was  brought  by  Mr  Gray  as  trust-assignee  or 
mandatary  for  die  creditors,  and  acting  for  their  common  behoof  i^ 
supporting  the  conduct  of  their  law  agent,  Mr  Muir,  now  deceased* 
Mr  Pullouin  having  been  allowed  to  sist  himself,  a  record  was  made 
ap,  in  which  it  wis  pleaded  for  Pullman  and  mandatary,*- 

It  was  incompetent  for  the  respondent  to  eonelade,  or  the  She-  Panuen* 
riff  to  find,  under  a  summary  application  which  was  not  directed  ^^^ 
sgainst  the  er editor,  that  the  original  promissory-notea  were  settled 
by  composition*  It  was  essential  that  all  the  creditors  should 
concur  in  the  composition  agreement ;  and  it  was  not  completed,  as 
the  accession  of  all  the  creditors  was  not  obtained.  Even  if  the 
sgreement  bad  been  completed,  it  was  rendered  inoperative  by  the 
flight  of  Jacques,  and  his  failure  to  provide  for  the  composition. 
In  consequence  of  the  non-accession  of  all  the  creditors,  or  ftfi 
least  by  the  flight  of  Jacques,  and  his  failure  to  provide  for  the 
composition,  the  original  promissory-note  was  revived  along  with 
the  diligence  for  its  payment.  It  was  essentially  implied  in  the 
rcsoliitieQ  to  adopt  joint  measured,  that  all  the  creditors  should 
concur,  and,  failing  such  concurrence,  that  the  creditors  were  to  be 
at  liberty  to  proceed  with  bis  own  diligence ;  consequently,  as 
eaeh  concurrence  was  not  obtained,  the  respondent  bad  no  right  to 
use  or  found  upon  the  account,  or  to  interrupt  Mr  Pullman's  dili* 
geace.  The  indorsation  of,  and  mandate  to  pursue  for  the  debt 
ooDtained  in  the  account  due  to  Mr  Pullman,  were  gratuitoua  and 
revocable.  The  indorsation  and  mandate  having  been  obtained 
by  improper  concealment  and  misrepresentation  on  the  part  of  the 
respondent  and  the  creditors  whom  he  represents,. or  at  least  of  the 
agent  who  acted  for  them,  the  respondent  nod  those  creditors  are 
not  entitled  to  plead  their  interest,  or  a  joint  Interest,  in  bar  of  Mr 
Pttlhnaa'fl  right  to  revoke.  The  poinding,  was'  legally  used  at  tbe 
instanee  of  Mr  Pullman  ^nd  his  mandatary,  Mr  lElailtoOr  and  there 
were  no  grounds  tot  granting  the  interdict  craved. 

It  was  pleaded  for  Gray^^The  compearer,  Mr  Pullqaan,  bav-»  Defender** 
ing  acceded  to  the  joint  measures  proposed  by  the  creditors  of  ^^^^ 
Jacqnes,  mud  to  the  trust  constituted  Cor  this  purpose  in  the  peroou  of 
the  respondent,  Mr  Gray ;  and  baidng,  en  the  £»ith  of  this  accession, 
induced  the  ether  creditors  to  refrain  from  prosecuting  diligence,  was 
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4  Feb.  1837.   not  afterwards  entitled  to  retract  his  accession  and  pursne  separate 
measures  to  the  prejudice  of  the  other  creditors ;  and  on  this  ground 
the  poinding  in  question,  ereti  had  it  been  expressly  authorised  by 
him,  was  illegal  and  unwarrantable,  and  ought  to  have  been  inter* 
dieted.      The   poinding  was  further  one  which  was  prosecuted 
without  any  authority  whatever  from  Mr  Pullman,  and  illegally 
and  unwarrantably  *by  Mr  Railton,  in  the  pretended  character  of 
his  mandatary ;  and  on  this  ground  also  it  fell  to  be  interdicted  at 
the  instance  of  the  respondent,  Mr  Gray,  as  now  the  true  manda* 
tary  of  Mr  Pullman,  by  a  mandate  granted  as  part  of  an  onerooa 
transaction.     The  poinding  having  been  entirely  inept  at  the  date 
of  the  petition  for  interdict,  could  not  be  rendered  valid  by  any 
ex  post  facto  authority  concocted  pendente  liti,  even  though  such 
authority  could  have  been  competently  given  otherwise,   which 
was  not  the  case.      The  plea  stated  by  the  compearer,.  that  he 
was  induced  to  accede  to  the  joint  measures,  and  to  transfer.hia 
claims  to  the  respondent  by  means  of  concealment  or  misrepresen-» 
tation,  is  not  one  which  can  be  stated  ope  exceptionis,  or  otherwise, 
than  in  a  regular  process  of  reduction.     At  any  rate,  there  is  no 
foundation  whatever  for  the  plea. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

'  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con- 
^  sidered  the  record,  as  last  closed,  between  the  respondent  and 
'  Robert  Pullman,  sisted  as  a  party,  in  terms  of  the  remit  from  the 

*  Court,  and  the  previous  proceedings,  adheres  to  his  former  inter* 
'  locutor  of  the  27th  of  February  1835,  finding,  that  at  the  date  of 

*  the  poinding  of  the  20th  March  1834,  and  the  following  steps  of 

<  diligence  against  which  the  respondent's  petition  to  the  Shexiff  for 

<  interdict  was  directed,  Edward  Railton,  in  whose  name  that  poind- 

<  ing,  and  those  steps  of  diligence  took  place,  held  no  mandate  from 

*  Robert  Pullman,  to  apply  for  or  insist  in  the  said  diligence ;  there* 

*  fore,  of  new,  repels  the  reasons  of  advocation,  remits  the  case 

*  simpliciter  to  the  Sheriff  of  Lanarkshire,  and  decerns :  Finds  the 

<  advocator,  Edward  Railton,  liable  in  the  expenses  incurred  in  the 

*  inferior  court,  and  in  the  advocation,  up  to  the  date  of  the  com« 

<  pearance  of  Mr  Pullman :  Finds  the  said  Robert  Pulbnan  and 

<  his  mandatary  liable  in  the  expenses  incurred  by  the  respondent, 

<  Mr  6ra3%  since  that  date,  and  allows  the  accounts  of  said  expenses 

<  to  be  given  in,  and  to  be  taxed  by  the  Auditor.' 

Note. — *  All  that  was  done  by  the  Sheriff's  judgment  was  to  in«^ 
« terdict  farther  proceedings  under  the  poinding  executed  on  the 
*20th  March  1834,  by  the  advocator,  Edward  Railton,  in  the 
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character  of  mandatary  for  the  adrocator,  Robert  Pullman ;  and  4  Feb.  16^. 
the  Lord  Ordinary  continues  of  opinion  that  that  judgment  was  ^'^^V^ 
well  founded.  It  is  an  indispensable  condition  of  the  validity  of  j^n|^n  ^f 
the  diligence,  that  Kailton  held  at  the  time  a  mandate  from  his  Gray, 
alleged  constituent,  Pullman.  But  it  is  established  by  the  docu-  ^^ 
ments  in  process  that  he  held  no  such  mandate,  and  that  what- 
ever authority  may  have  at  one  time  been  conferred  upon  him  by 
the  possession  of  the  promtssory*note  of  L.102,  lOs.^  it  was  effed- 
tnally  recalled  by  Pullman's  letter  to  the  respondent,  Gray,  of  the 
14th  of  February,  concurring  in  the  resolutions  of  the  meeting  of 
Jacques'  creditors,  and  assigning  to  Gray,  agreeably  to  the  reso- 
lutions of  that  meeting,  the  whole  of  the  debt  due  by  Jacques  to 
Pullman,  of  which  debt  this  promissory- note  formed  only  a  part 
Further,  it  appears  that  Gray,  who  had  got  assignations  of  the 
same  kind  from  other  creditors  of  Jacques,  bad  actually  taken  de^- 
cree  in  his  own  name  against  Jacques  for  those  debt3,  including 
that  due  to  Pullman,  on  the  27th  of  February  18S8.  In  these 
circumstances,  it  appears  to  the  Lord  Ordinary  impossible  to  hold 
that  there  was  any  subsisting  mandate  for  the  recovery  of  the  debt 
in  the  person  of  Railton  on  the  20th  of  March,  when  the  poincP- 
ing  in  question  was  executed.  In  this  matter,  the  questions  df 
fact  on  which  the  parties  are  at  variance,  as  to  the  intimation  to 
Railton  of  the  assignation  in  favour  of  (xray,  is  of  no  importance ; 
because,  in  the^r^^  place,  it  is  admitted  that  Railton  was  apprised 
of  this  some  time  beforcthe  petition  was  presented ;  and,  secondly^ 
because  however  necessary  intimation  may  be  for  the  effectnd 
recall  of  a  mandate,  in  relation  to  the  rights  of  the  mandatary,  or 
oi  third  parties  contracting  with  him,  there  is  no  reason  to  doubf, 
that  where  no  such  rights  are  involved,  the  recall  of  one  mandate 
by  the  constituent's  delegation  of  the  right  to  another  party,  is 
quite  conclusive  against  the  original  mandatary's  powers  of  acting 
in  behalf  of  his  constituent.  '  * 

^  As  to  the  advocator  Pullman's  subsequent  recall  of  the  mandate 
to  the  respondent  Gray,  and  his  attempted  ratification  of  the  pro- 
ceedings by  Railton,  the  Lord  Ordinary  is  of  opinion,  ^rst,  That 
that  recall,  even  if  competent,  could  not  have  the  effect  of  revi- 
ving the  mandate  formerly  held  by  Railton,  so  as  to  validate  thife 
diligence  attempted  by  Railton  while  he  held  no  mandate  what^ 
ever;  ucondly^  It  appears  to  the  Lord  Ordinary  that  this  recaH 
was  not  within  the  power  of  the  advocator  Pullman.  His  letter 
of  the  14th  February  was  not  a  mere  mandate  granted  for  his  own 
behoof  pit  was  an  accession  to  the  resolutions  of  the  creditors,  at 
the  meetin|^  of  the  28th  of  January,  that  joint  measures  should 
be  tak^  for  the. recovery  of  the  common  debtor's  estate;  and  it 
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W9»  nn  aetoal  assignation  of  the  debt  to  Gray,  for  the  pnrpeee 
of  taking  those  joint  nieasures^«-an  aasigoation  authorising  Gray 
to  sue  in  his  own  name,  and  which  was  put  in  force  by  the  decree 
of  the  27th  of  Februa?y,  obtained  by  Gray  againit  Jacques. 
*  In  these  circumstances,  Mr  Gray  was  not  merely  the  gratnitoos 
mandatary  of  Pullman,  for  his  (Pullman's)  own  behoof;  he  was 
the  trust-assignee  of  Puliman,  for  purposes,  in  which,  to  a  certain 
eztentt  the  other  acceding  creditors  were  concerned,  and  on  the 
fiiitb  of  whi^h  being  adhered  to  they  had  iaeted,  by  assigning  in 
the  same  way  the  debts  due  to  theni.  No  doubt,  it  is  averted  by 
the  advocator,  that  the  letter  of  the  14th  of  February  was  obtained 
by  conoealment  and  misrepresentation  on  the  part  of  Muir,  the 
person  acting  on  behalf  of  the  Creditors,  and  who  intimated  to 
Pullman  the  resolutions  of  the  meeting  of  26th  January.  To 
support  such  a  plea  as  this,  a  good  deal  more  would  be  necessary 
than  the  circumstances  maiply  insisted  on  at  the  debate,  fix. 
Muir's  knowledge,  at  the  time  of  writing  the  letter,  of  the  mea- 
sures which  bad  been  previously  taken  by  Railton*  Muir's  letter 
was  a  ^  circular,'  addressed  to  all  the  creditors ;  and  in  a  document 
of  that  kind,  no  very  unfavourable  inference  can  be  dr^wn  from 
the  writer's  sileuce  on  the  previous  steps  taken  by  each  creditor; 
in  regard  to  which,  the  creditor  himself  has  the  means,- and  in  the 
ordinary  case,  must  be  presumed  to  have  satisfied  himself  before 
he  granta  his  accession.  But  it  is  unnecessary  tp  inquire  into  this 
herCf  because,  even  on  the  supposition  of  the  averments  of  the  ad- 
vocator, such  as  those  contained  in  the  20th  article  of  his  eonde^ 
scendence,  being  relevant  to  a  certain  effect,  they  are  not  relevant 
to  the  only  question  at  issue  in  the  present  action,  viz.  the  validity 
of  the  poinding  attempted  by  Railton  on  the  20th  of  March.  In 
the^i^  place.  Even  if  the  advocator  Pullman  could  shew  that  he 
bad  been  fraudulently  entrapped  into  the  granting  of  the  assigna- 
tion to  tlie  respondent  Gray,  that  could  .not  revive  the  mandate 
10  fiilrour  of  Railton^  which  had  been  put  an  end  to  by  the  assig- 
nation ;  however,  the  fraud  might  enable  him  to  recover  from  the 
parties  concerned  in  it  any  damages  which  he  might  have  sus- 
tained by  the  recall  of  that  original  mandate ;  seeandfyy  Consider- 
ing the  nature  of  the  assignation  granted  by  the  advocator  to  the 
respondent  Gray,  and  what  has  followed  upon  ir,  it  rather  appears 
to  the  Lojrd  Ordinary^  that  a  challenge,  of  the  kind  attempted  by 
the  advocator,  being  truly  a  challenge  on  the  ground  of  fraud,  of 
a  transaction  in  which  yarieos  third  parties  have  a  substantial  in- 
teresty  could  not  be  properly  instituted,  except  in  the  form  of  a  re- 
diicdott«  thaagh  it  may  be  observed,  from  the  preoedhg  statement 
of  the  viewe  which  the  liord  Oriinary  takes  of  the  case,  thatio^ 
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<  dependoody  of  Mm  objection  in  ^oidt  of  form,  be  thinks  tli6  ad-^  4  Fel>.  f  d^. 
*  YocBtion  danAot  be  sastained/  sgpy^*^ 

Pullnian  and  mandatary  reclaimed.  yui^^V 

Grjy. 

Lord  QiUies,^^!  have  great  diflB^ulty  in  this  caB^^  and  do  not  feel     ^r^  ^^ 
inclined  to  adhere  to  the  Lofd  Ordinary's  interlocutor,  as  I  cannot  coun. 
agree  that  it  is  of  no  consequence  how  the  recall  or  assignation  of 
the  mandate  was  obtained ;  for  if  it  is  proved  tliat  it  was  obtained 
improperly,  that  I  conceive  must  prove  fatal  to  the  case  for  the  pur-* 
suer.     We  must  therefore  endeavour  to  find  Out  the  real  circum- 
stances of  this  case,  which  we  cannot  get  at  without  some  difficulty* 
In  the jSr«<  placCf  it  is  clear  beyond  dispute,  that  on  the  20th  July 
1822,  Pullman  wrote  a  letter  to  McNeill)  conveying  the  bill,  and 
telling  him  to  put  it  in  ther  hands  of  an  agents  to  do  immediate  dilw 
gence  thereon.    I  conceive  that  this  letter  Was  fbll  power  t^  McNeill 
to  band  the  bill  over  to  Railton,  and  full  power  to  the  latter  gentiO'' 
man  to  proceed  with  diligence  thereon*     This  took  place  in  July^ 
In  August  there  was  A  meeting  of  creditors :  whether  any  diligence 
was  done  on  the  bill  at  that  time  or  bot  we  catinot  discover^  at  least 
1  have  not  been  able  to  find  it  out,  dates  having  been  contemptuously 
disregarded  in  this  case.     At  this  meeting  McNeill  appeared,  and 
Imd  before  the  meeting  the  letter  from  Pullman,  and  the  bill*     This 
we  find  stated  by  the  respondent  himself^  in  the  first  ortidle  of 
his  condescendence,  where  be  says,  ^  that  the  defender  had  no 

<  written  mandate  from  Mr  Pullman  to  act  as  his  mandatary  in  the 

<  diligence  in  question/ 

This  objection  was  frivolous*  RailtOn  had  the  bill,  and  that  wai 
a  good  mandate  in  the  circumstances ;  and  Mr  Pullman  liad  atitho* 
rised  McNeill  to  phioe  it  in  the  hands  of  a  person^  to  do  immediate 
diligence  thereon* 

And  then  he  further  stateif  <  Daniel  McNeill,  merchant  in  01at« 
^  gow,  was  then  Pullman's  agent  and  mandatary,  and  acted  as  such 
^  at  a  meeting  of  Jacques*  creditors,  held  in  the  porsner'^  agenfs 
*  office,  on  the  1 1th  of  that  month,  (August,)  and  produced  a  letter 
«  or  mandate  addressed  to  himself  from  Mr  Pullman/  Here  there 
is  a  distinct  assertion,  amounting  to  an  admission^  that  Muir  was 
aware  of  the  bill  and  assignation  in  McNeill's  favour.  Afterwards 
there  was  a  proposal  for  an  arrangement  for  a  settlement  between 
Jacques  and  his  creditors,  by  which  the  former  was  to  pay  a  certain 
composition  to  the  latter.  This,  however,  was  put  an  end  to  by 
Jacques  absconding  to  America.  Afterwards,  on  its  being  ascertain*' 
ed  he  had  become  bankrupt,  another  meeting  was  held,  28th  Janu« 
ary  1883,  when  it  was  stated  that  Jacques  had  absconded*  It  wai 
in  consequence  of  the  minutes  of  this  meeting  (hat  Muir  wrote  tbei 
letter  to  Pullman,  producing  the  one  in  reply  from  that  gentleman. 
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^  Feb.  1837.  containing  the  assignation  to  Gray.  This  meeting  was  attended 
neither  by  Mr  McNeill  nor  Mr  Railton.  Now,  both  Muir  and 
Gray  knew  that  Mr  McNeill. held  the  bill,  with  the  letter  giving 
him  authority  to  do  diligence  on  it ;  and  they  knew,  or  ought  to  have 
known,  indeed  they  must  have  known,  that  the  bill  had  been  put 
into  Railton's  hands,  that  diligence  might  be  done  thereon*  Muir 
bad  seen  the  letter  and  the  bill,  at  the  meeting  of  creditors,  in  the 
bands  of  McNeill,  and  yet  he  writes  this  letter,  dated  dd  February, 
to  Pullman  himself.  It  was  strange,  that  instead  of  doing  so,  be 
did  not  go  to  McNeill,  who  was  on  the  spot,  and  explain  to  him  what 
was  wanted;  but  the  letter  is  written  to  Pullman,  a  foreign  mer« 
chant,  totally  ignorant  of  the  law  of  this  country,  which  letter  gives 
DO  information  of  the  state  of  the  facts,  relative  to  proceedings  about 
which  Mr  Pullman  knew  nothing.  The  terms  of  this  letter  are  as 
follows :  (Here  his  Lordship  read  the  letter.)  Now  what  is  this  let- 
ter ? — True  it  is  a  circular ;  and  it  was  very  proper  to  send  it  to 
creditors  who  were  aware  of  how  things  stood ;  but  it  was  not  what 
should  have  been  sent  to  an  utter  stranger,  ignorant  of  the  law  of 
the  country,  and  not  knowing  how  far  proceedings  had  been  taken, 
in  virtue  of  the  previous  authority  granted  by  him.  This  letter  ap- 
pears to  me  to  be  just  a  request  on  the  part  of  the  writer  to  be  made 
Mr  Pullman's  agent.  He  therein  assumes  the  character  of  agents 
and  desires  Pullman  to  invest  him  with  authority  as  such.  Now, 
does  he  desire  this  from  Pullman  in  order  to  save  his  interest,  or 
in  order  to  sacrifice  him  for  the  benefit  of  the  other  creditors  ?  Muir 
knowing,  as  he  admits  under  his  own  hand,  the  fact  of  M^NeilPs 
having  the  bill  sent  him  to  do  diligence  on  it,  disregards  altogether, 
and  does  not  notice  the  (act,  that  diligence  has  been  done  on  it,  id 
the  letter  to  Pullman,  but  requests  that  he  should  be  tnade  agent, 
stating,  that  otherwise  Pullman  would  not  get  one  farthing  a  pound; 
It  was  on  receipt  of  this  letter  that  Mr  Pullman  sent  the  assigna- 
tion said  to  reodl  the  previous  mandate.  In  my  opinion,  the  assig- 
nation obtained  in  this  way  was  obtained  by  unfair  representation. 
I  consider  that  Muir  was  bound  to  communicate  to  Pullman  that  d 
poinding  had  been  executed  two  days  before,  in  virtue  of  the  pre^ 
vious  authority  granted  by  him.  There  was  concealment  here  that 
would  have  vitiated  an  insurance.  I  do  not  say  that  the  same  rules 
that  apply  to  that  special  contract  are  to  hold  good  in  all  others ;  but 
this  I  will  say,  that  when  a  party  solicits  another  to  make  him  his 
agent  in  a  particular  affair,  he  is  bound  to  .state  all  the  circumstances 
connected  with  it,  and  he  is  not  entitled  to  conceal  any  things 
Now,  here  there  was  a  concealment  as  to  a  most  important  point. 
In  regard  to  the  assignation  which  was  granted  to  him,  he  is  thete* 
in  empowered  to  discbarge  the  debt ;  .but  this  he  could  not  do;  for 
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that  tottld  only  be  effected  by  giving  up  the  bill,  and  that  was  in  4  Feb..  1837. 
the  hands  of  another  party.     The  motives  of  this  gentleman  in  this     ^^^s/^^ 
proceeding  I  shall  not  say  were  bad,  because  he  was  merely  acting  pj||^n*^, 
for  the  benefit  of  the  other  creditors.     They  may  perhaps  come  in  Gray. 
for  a  share  of  the  proceeds  of  the  first  poinding,  as  being  carried  o^^n  of 
through  within  four  months,  and  I  think  they  will  have  a  ckim  for  Court. 
«  share  of  the  second  also;  but  whatever  was  his  motive  for  getting 
this  assignation, — whether  it  was  totally  to  defeat  the  claims  of  Mr 
Pullman,  or  partially  to  disappoint  him,  and  prevent  him  getting 
full  payment  of  his  debt, — I  think  is  of  no  consequence.     The  as- 
signation was  obtained  by  concealment,  and  was  therefore  an  in- 
effectual recall  of  the  previous  mandate.     I  must  therefore  dissent 
from  the  interlocutor  of  the  Lord  Ordinary,  which  holds  that  this 
mandate  was  recalled  by  an  assignation  obtained  by  such  improper 
concealment  of  important  circumstances. 

Lord  President — I  am  of  the  same  opinion.  Muir  could  have 
had  no  good  motive  in  writing  the  letter  to  Pullman  himself,  when 
his  mandatary,  McNeill,  and  bis  agent,  Railton,  were  on  the  spot. 
He  should  have  applied  to  McNeill,  and  should  have  left  it  to  him 
to  Qorrespond  with  his  employer  Pullman.  I  concur  entirely  with 
Lord  Gillies ;  and  my  opinion  has  been  made  up  on  the  passages 
which  have  been  referred  to  by  him. 

lA)rd  Mackenzie. — I  concur  in  the  opinions  delivered.  I  think  the 
ease  stands  in  this  way  :  The  petition  by  Gray  to  the  Sheriff  was 
competent ;  that  is  to  say,  he  did  not  require  to  apply  by  suspension, 
because  he  was  the  assignee  to  the  debt;  and  therefore,  in  that 
character,  was  entitled  to  put  a  stop  to  the  poinding,  by  any  form  of 
procednre.  But  then  he  was  met  by  a  statement  that  the  assigna*- 
tion  was  recalled,  and  that  it  was  incompetent,  because  it  was  ob- 
tained by  an  improper  letter.  Here  again  a  reduction  was  not  re^ 
quired ;  for  if  the  assignation  was  improperly  obtained,  it  certainly 
could  be  recalled,  or  indeed,  if  fraudulent,  it  must  be  held  perhaps 
to  hAve  been  void  all  along.  If  the  assignation  was  competently 
recalled,  then  the  right  of  Gray  to  interfere  vanishes,  because  his 
only'  dtle  was  that  of  assignee,  as  he  was  not  trustee  for  creditors. 
If  the  assignation  vanishes,  then  the  case  is  at  an  end.  The  ques- 
tion then  just  comes  to  be,  was  this  assignation  obtained  in  such  a 
fraudulentmanner  as  tobe  revocable,  and  on  that  question  I  entirely 
concur  in  the  opinion  of  Lord  Gillies  ?  I  do  not  conceive  that  Muir 
committed  any  great  fraud,  as  he  was  acting  for  the  benefit  of  the 
creditors,  and  the  letter  was  a  circular ;  but  then  that  letter  was  too 
much  for  the  benefit  of  the  creditors  generally,  and  too  little  regard 
was  had  to  the  interests  of  Mr  Pullman,  Pullman  himself  states, 
that  if  he  had  known  of  the  proceedings  that  had  taken  place  under 
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4  Feb.  1837.  his  fottaet  mandate,  be  never  wonid  have  given  the  assigfaatioa.  I 
thinkf  therefore,  that  the  poinding  most  be  allowed  to  proceeds  We 
do  not  decide  what  claims  the  parties  may  have  for  the  proceeds  of 
the  poinding ;  that  remains  for  after  discussion. 

The  Courif  accordingly,  unanimously  pronounced  a  judgment,  ad- 
vocating the  cause,  recalling  the  interdict,  dismissing  the  original 
petition,  and  decerning;  finding  Railton  and  PuUman  entitled  to 
their  respective  expenses. 

I>ord  Ordinary,  FuUerton,        Act.  Dean  o/Fac.  (Hope,)  PaUentm,       Alt.  M'N^ 
Ptimey.        John  Culkn,  W.  S.  and  Haary  Tod,  W.  S.  AgenU. 


FIRST  DIVISION. 


No.  LXXXIX. 


Ath  February  1637. 


Mas  ESTHER  BRYDEN  and  Husbakd  and  Others 

dffaifisi 

Mrs  MARY  GIBSON  and  Husband. 


KanatiTe. 


HciR-PoRTioNER. — Sale,  (JUDICIAL.)  — '  PROPERTY*  —  Where 
four  heirs-pottioners  held  an  estate  pro  indiviso,  and  three  of  them 
brought  an  action  against  the  fourth,  to  have  the  property  sold 
and  the  price  apportioned,  alleging  that  it  was  incapable  of  being 
otherwise  divided, — the  Courts  although  no  appearance  was  made  bj 
the  defender,  remitted  to  the  Lord  Ordinary  lo  allow  a  proof  of  the 
necessity  or  propriety  of  the  proposed  sale ;  and  thereafter^  finding 
that  the  subject  eould  not  be  divided,  authorised  a  sale. 


Xiord  Oidinafyy  OmkouM.      Act  G»  Qraktan  BeiL 
B.  Clerk. 


PT.  SUwartf  W.  S.  Agents 

C.  R. 
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SJSCOND  DIVISION. 
No.  XC.  Ath  February  1837. 

Sir  J.  L.  JOHNSTONE'S  TRUSTEES 

against 

JAMES  HAMILTON,  W.  S.— Ex  e  contra. 

Process. — (  Record.) — A  report  by  an  accountant^  upon  a  remit  made 
upon  summons  and  defences^  having  been  objected  to  by  both  parties^ 
'^found  competent  and  discretionary  to  the  Lord  Ordinary  to  dis* 
cuss  the  cause  on  notes  of  oljectionsy  without  making  up  a  record  on 
the  wliole  cause. 

In  1818,  Sir  John  Johnstone's  trustees  raised  an  actiod  Of  count  Narratife. 
and  reckoning  against  Hamilton,  formerly  Sir  John's  general  agent, 
cashier  and  manager  of  his  estates  in  Scotland.  The  defender 
pleaded,  that  Sir  John  was,  &t  the  time  of  his  decease,  owing  the 
defender  a  large  sum,  and  brought  an  action  against  the  trustees, 
concluding  for  an  alleged  balance  of  L.  10,200.  The  actions  hav- 
ing been  conjoined,  a  remit  was  made  to  an  accountant;  and  after 
various  delays,  Hamilton's  accounts  were  produced,  and  a  volumi* 
notts  report  made  by  the  accountant 

The  Lord  Ordinary  having  (20th  December  1830)  appointed 
parties'  procurators  to  debate  on  objections,  respectively  lodged  by 
them  to  the  report,  in  the  meantime  instructing  them  mutually  to 
lodge  notes  of  objections,  Masterton  Ure,  the  sole  surviving  trus- 
tee of  Sir  John  Johnstone,  reclaimed,  craving  their  Lordships,  <  in 

<  respect  no  record  has  been  made  up  4n  the  said  conjoined  actions^ 

<  to  remit  to  the  Lofd  Ordinary  to  ordain  a  record  to  be  made  up 
*  accordingly,  in  terms  of  the  Judicature  Act  add  relative  Acts  of 

<  Sederunt,'  and  founded  on  the  cAse  of  Grant  v*  Taylor,  81st  May 
1838. 

Lord  Meadou^ank.'^The  Lord  Ordinary  has  just  done  what  is  Opioioa  of 
right.     He  will  order  a  record  on  any  objection  he  may  think  Well  ^^"'^ 
founded.     What  is  the  use  of  a  record  now  on  the  whole  Cause,  on 
most  parts  of  which  the  parties  may  be  agreed  ? 

Lord  Medwyn* — This  is  a  case  occurring  before  the  Judicature 
Act  was  passed,  and  is  one  in  which  it  is  in  the  discretion  of  the 
Court  to  order  a  record  or  not.  Notes  of  objection  to  the  account- 
ant's report  are  all  that  is  necessary ;  and  if  farther  writing  be  re« 
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4  Feb.  1837.  quired,  the  Lord  Ordinary  will  either  order  cases  on  any  point,  or 
a  record.  The  case  of  Grant  was  a  special  one,  in  which  a  record 
was  thought  necessary.  There  cannot  be  the  slightest  objection  to 
the  order  of  the  Lord  Ordinary. 

Lord  Gknke  agreed. 

Lord  Justice-Clerk  absent. 

The  Lords  adhered,  with  expenses. 


Johnstone's 
TruKtees  v, 
Hamilton. 


Judgment, 


Lord  Ordinary,  Jeffr^,        Act.  P^Bobertson, 
W.  S.  tad  Party,  Agents. 


Alt.  Forsyth,         J.  J.  Framr, 

R. 


FIRST  DIVISION. 


No.  XCL 


7th  February  iSa?. 


ALEXANDER  MACALISTER 

against 

DUGALD  CAMPBELUS  TRUSTEES  and  Others. 


NairatlTe. 


Process. — (Title  to  pursue.)— Property. — Regalia. — (Sea* 
SHORE.) — A  party  infeft  in  lands  bounded  by  the  sea,  with  *  parts 
*  andpertinentSy  but  holding  no  express  grant  of  the  sea-shore^  hao* 
ing  brought  a  declarator  of  his  exclusive  right  to  the  sandj  sea^ware, 
S^c.  on  the  shores  adjacent  to  hisproperty^  against  certain  neighbouring 
proprietors  who  had  lately  interfered  with  his  possession^  alleged  to 
have  been  otherwise  constant^  peaceable^  and  uninterrupted  beyond  the 
memory  of  man  ;  and  the  defenders  having  objected  that  there  was  n9 
title  in  the  pursuer  on  whidh  he  could  prescribe  a  right  by  possession, 
seeing  his  land  was  not  described  as  bounded  by  the  sea  ;-^-found'9 
that  Hie  pursuer's  title  to  pursue  was  good,  in  respect  that  a  grant  of 
lands  notoriously  bounded  by  the  sea,  ^ust  be  regarded  as  eqmva* 
lent  to  a  grant  of  lands  described  as  bounded  by  the  sea. 

Th£  pursuer  was  heritably  infeft  in  certain  lands  in  Argyleshire^ 
and  their  parts  and  pertinents.  Part  of  these  lands  lay  along  the 
tea  coast,  which  abounded  in  shell  sand,  and  on  which  a  quantity 
of  wreck  or  sea^ware,  valuable  for  manure,  was  generally  to  be 
found.  The  present  action  of  declarator,  which  was  conjoined  with 
a  previous  suspension,  was  brought,  to  have  it  declared  that  the 
pursuer  had  the  sole  exclusive  right  to  the  shell  sand,  wreck  or  sea- 
ware^  under  burden  of  a  servitude  in  favour  of  hi^  superior,  the 
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Duke  of  Argyle,  and  that  the  defenders,  some  of  whom  bad  lands  7  Feb.  1887. 
on  the  sea-coast,  and  others  only  in  the  vicinity  of  it,  should  cease    ^"^ms/^^ 
and  desist  from  carrying  them  off,  and  from  further  molesting  him  ^^^*^|*  n^  ^' 
in  the  exclusive  and  peaceful  possession  of  them.  Trustees  and 

The  Lord  Ordinary  pronounced  an  interlocutor,  appointing  the  ^^^'** 
parties  to  give  in  cases  upon  the  title,  and  upon  the  nature  and 
effects  of  the  averments  of  the  pursuer  as  to  possession* 

It  was  pleaded  for  the  pursuer — The  lands  of  the  pursuer  are  Punuer*s 
bounded  on  the  western  side  by  the  sea-shore;  and  he  and  his  authors,  ^^®"' 
d^T  their  tenants,  conceiving  that  the  shores  belong  to  them  as  parts 
and  pertinents  of  the  estate,  they  have  been  in  constant,  peaceable 
and  uninterrupted  possession  of  the  shell  sand,  wreck  or  sea-ware 
thereon  beyond  the  memory  of  man,  under  the  right  of  servitude  to 
the  Duke  of  Argyle.    They  have  never  been  interfered  with,  in 
the  use  and  possession  thereof,  until  lately,  by  the  defenders,  who 
have  no  express  grant  to  the  shore  in  their  own  title,   neither 
bave  they  lands  lying  interjected  between  those  of  the  pursuer 
and  the  shore*     Where  property  is  conveyed  not  by  a  bounding 
charter,  but  by  a  general  designation,  every  thing  is  carried  as 
part  and  pertinent,  which,  either  by  the  common  reputation  of 
the  neighbourhood,   or  long-continued  possession,   has  been  en- 
joyed as  a  part  of  it ;  and  the  contiguity  of  the  subject  forms  of 
course  an  important  element  in  the  consideration.     It  is  evident 
that  neither  the  sea-shores,  except  for  the  great  national  objects  of 
commerce  and  navigation,  nor  the  pecuniary  benefits  that  may  be 
derived  from  the  coal  or  other  minerals  under  them,  or  from  the 
drifted  sea-ware  found  on  their  surface,  are  to  be  accounted  as 
^  res  communes,'  but  are  capable  of  being  appropriated  and  acqui- 
red, as  individual  property,  like  any  other  heritable  subjects.  If  they 
can  in  any  respect  be  classed  *  inter  regalia,'  they  are  merely  held 
by  the  King  in  trust,  for  the  public  use,  and  in  so  far  as  the  inte- 
rests of  the  nation  are  concerned  ;  but  they  may  be  acquired  and 
transmitted  as  private  property  without  any  special  grant  from  the 
Crown,  and  may  be  acquired  as  parts  and  pertinents  of  the  adjoining 
land.     See  Siair,  ii.  1.  5 ;  Bankton^  i.  3.  4 ;  Erskiiie^  ii.  K  6.  and 
11.  6.  17 ;  FuUerton  v.  Baillie,   16th  July  1697,   Mor.  13,524 ; 
Bruce  v.  Rashiehill,  25th  Nov.  1714,  Mor.  9342;  Magistrates  of 
Culrosso.  Lord  Dundonald,  Idth  June  1769,  Mor.  12,810;  Earl 
of  Morton  o.  Covingtree,  20th  June  1760,  Mor.  13,528;  Campbell 
i;.  Brown,  18th  Nov*  1813,  and  Boucher  v.  Crawfurd,  SOth  Nov# 
1814. 

The  defenders  rely  upon  this  specialty,  that  the  pursuer's  lands  are 
not  described  as  bounded  by  the  sea;  bat  in  the  cases  which  have 
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Others. 

Pursuer's 
Fleas. 


7  Feb.  1887.  beeit  quoted,  it  was  not  bcld  that  the  shote  mast  be  included  eafi- 

^^^V^^    prestly  in  the  original  grant,  but  that  it  followed  as  a  pertinent  of 

^M^^MV»      ^^^  ^^^^  ^^  which  it  was  adjacent.     In  this  yiew,  except  in  a  ^ase 

Trustees  and   of  Competing  title,  it  may  equally  pass  as  a  pertinent  of  the  lands, 

even  where  it  is  not  mentioned  as  one  of  the  boundaries.     Neither 

is  an  express  Crown  grant  necessary  to  constitute  a  right  to  the  shell 

sand  and  ware*     Besides,  the  objection  is  only  open  to  the  Crown^ 

or  a  party  having  a  grant  from  it,  and  cannot  be  maintained  by  the 

defenders* 

Lastly,  The  averment,  as  to  the  possession  of  the  pursuer^  is  so 
stated  as  to  be  tantamount  to  exclusive  possession.  The  pursuer^ 
therefore,  must  be  held  to  have  a  sufficient  title  to  insist  as  against 
these  defenders,  in  a  declarator  of  his  exelusivd  right  to  the  shell 
sand  and  sea^wate  found  ob  the  shores  bounding  bis  land* 


Defenders* 

Pleas. 


It  weA  pleaded  for  tlie  defenders-— No  right  cAn  be  acquired  in  the 
sea^shore  by  private  individuals,  either  by  express  grant  from  th^ 
Crown,  or  otherwise,  quoad  navigation,  anchorage,  and  similalr 
uses  in  which  the  public  are  directly  interested.  Quoad  other  pur^ 
poses,  such  as  taking  of  wreck,  sand  or  ware  from  the  sei^sbore^ 
or  other  uses,  which  do  not  interfere  with  navigation  or  other  pub» 
lie  uses,  a  right  may  be  acquired  by  individuals,  but  that  only  by 
express  grant  from  the  Crown ;  Instt  L.  27.  1 .  §  1 ;  Dey.  L*  48k 
t.  8.  1.  3 ;  Ersk.  ii.  6.  17 ;  ii.  1.6,  add  ii.  1.  3 ;  Banht.  i.  a  2,  and 
Stotr,  ii.  1.  5,  and  ii.  3.  60 ;  Ersk.  ii.  6  ;  ii.  3*  107.  16.  It  do«8 
not  the  least  infringe  upon  these  rules,  that  a  proprietor,  whose  lands 
are  declared  by  his  charter  to  be  bounded  by  the  sea,  has  been  held 
entitled  to  inclose  parts  of  the  shore  from  which  the  sea  has  retired  ( 
because,  otherwise,  his  boundary  would  be  changed,  by  the  interposi*- 
don  of  other  lands  between  him  and  the  sea,  contrary  to  the  express 
tenor  of  his  grant.  This  was  the  ground  of  decision  in  the  cases 
of  the  Magistrates  of  Culross  t>*  Geddes,  7th  Nov*  1809,  F.  C*/ 
Campbell  v.  Brown,  18th  Nov.  1818,  F.  C,  and  Boucher  v.  Craw* 
ford,  30th  Nov.  1814.  The  case  of  FuUerton  r.  Baillie,  cited  by 
the  pursuer,  was  decided  on  the  ground,  that  a  barony  being  a  ^  n0« 
*  men  universitatis,'  therefore  every  casualty  need  not  be  expressed 
in  the  dispositive  clause.  The  same  specialty  occurred  in  the  eaM 
of  the  Magistrates  of  Culross,  where  the  burgh  itself  was  a  nomeA 
universitatis.  Besides,  the  lands  were  described  as  bounded  by  the 
sea:  many  of  the  particulars  spedfied  layactually  within  the  seanuirki 
and  there  was  a  most  anxious  and  comprehensive  coUvdyanoe  of  all 
the  privileges  and  profits,  which  the  subjects  contained  in  the  gfant 
were  capable  of  yielding*  Here  the  lands  of  the  piirsuef  art  /lot 
described  in  his  titles  as  bounded  by  the  sea^shore ;  Mid  herto  ths 
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privilege  daimed  ifl  not  to  reclaim  ground  from  the  sea,  but  to  appro-  7  Feb.  ]837. 
priate  the  shores  adjacent  to  his  lands,  together  with  the  shell  sand    ^^V^^ 
imd  searware,  as  their  accessories*     But  neither  can  the  accessories  of  Campbell's'^ 
the  subjects,  which  are  inter  regalia,  pass  without  an  express  grant  Trustees  and 
froan  the  Crown ;  and  indeed  we  find  that  grants  of  wreck,  and  ware,    1^* 
were  not  unusual  in  Crown  charters ;  Skene  de  Verb.  Sifffi.  voce  Wair  ;  Defenders' 
and  these  accessories  were  held  in  France,  as  well  as  in  this  coun-     ^^ 
try,  to  be  reserved  to  the  public  at  large.    See  Ordonnanee  de  Louis 
XIV.  toudutnt  la  Marine,  L.  4,  Ar.  5 ;  also  the  case  of  Earl  of 
Morton  V.  Covingtree  of  Newark,  20th  June  1760,  Mor.  13,528. 
In  the  next  place,  with  regard  to  the  possession,  it  is  now  con- 
fessedly in  the  defenders,  who  are  entitled  to  oonttnue  it,  until  it  is 
phalltnged  by  a  party  producing  a  valid  title  sufficient  to  exclude 
(hem.     The  pursuer,  on  the  Other  band,  has  not  alleged  possession 
aofficient  to  warrant  the  conclusions  of  this  action.     Peaceable  and 
nninterrtipted  possession  might  be  equivalent  to  an  averment  of 
•fsclnsive  possessioa  in  relation  to  lands  or  other  subjects  appro- 
priated to  private  use ;  but  such  a  possession  of  a  subject,  which  is 
<  jorie  poblici,'  imports  no  more  than  possession  of  a  public  right 
in  common  with  the  rest  of  his  neighbours;  and  could  never 
warrant  the  conclusions  of  the  present  action  to  declare  that  the 
parsuelP  has  the  sole  and  exclusive   right  to  the  shell  sand  and 
yieek  on  the  shore^    It  is^just  the  case  of  a' party  in  the  division  of 
•  commonty,  who  being  infsft  in  lands  with  a  grant  of  pertinento, 
fbould  insist  tliat  he  had  acquired  an  exclusive  title  by  prescription^ 
whilst  be  alleged  uninterrupted,  but  not  exclusive  possession.     The 
prineiple  la  <^learly  brought  out  in  the  case  of  tlie  Doke  of  Portland 
V*  Crayt  15th  Nov.  1832,  where  it  was  foui)d  that  a  grant  of  lands 
erected  into  a  barony,  cum  piscationibus  salmonum  aliorumque  pis- 
cium,  and  containing  also  a  general  clause  of  pertinents,  did  not 
€Vry  an  exclusive  right  to  fish  lobsters  in  the  sea  opposite  to  the 
UfiAk  where  there  had  not  been  exclusive  possession.     The  pur« 
suiBir  therefore  has  not  produced  a  habile  title,  nor  averred  a  sufficient 
possession,  toestablisli  by  prescription,  an  exclusive  right  to  the  shell 
aaad  and  wreck  on  the  shores  in  question,  . 

I/n'd  Gillies. — The  question  here  is,  whether  the  pursuer  has  a  Opinion  of 
good  title  to  pursue  this  action.     In  the  case  of  Culross,  I  find  that  ^"■'<* 
a  grant  of  lands  bounded  by  the  sea  was  found  to  be  a  good  title 
to  the  shore,  in  competition  with  an  express  grant  of  the  shore  from     . 
the  Crown  to  another  party.     Now,  this  decision  could  only  pro- 
ceed on  the  ground,  that  a  grant  of  land,  as  bounded  by  the  sea, 
was  equivalent  to  a  grant  to  the  shore  adjacent  to  the  land.     It  is 
said  herci  that  the  lands  are  not  described  as  bounded  by  the  sea; 
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Opinion  of 
Court. 


7  Feb.  1837.  but  if  the  laods  have  had  the  sea'for  their  boandary  beyond  the 
memory  of  man,  probably  for  thousands  of  years,  and  the  grant  is 
made 'of  them  thas  notoriously  haying  the  sea  for  their  boundary^ 
I  think  it  must  be  equally  effective  to  carry  a  right  to  the  shore, 
as  if  they  had  been  expressly  described  as  bounded  by  the  sea* 
Suppose  the  island  of  Stronsay  had  been  conveyed,  but  it  had 
not  been  described  as  bounded  by  the  sea,  could  it  be  said  that 
that  did  not  carry  a  right  to  the  se^-shore?  I  think  a  contrary 
doctrine  would  lead  to  serious  results.  In  many  parts  of  East 
Lothian,  the  privilege  of  the  aea*ware  raises  the  value  of  th^ 
lands  very  much;  and  I  think  that  many  of  the  lands  which  are 
granted  without  mention  of  the  sea  as  their  boundary  have  carried 
the  sea* ware,  at  all  events,  along  with  them.  Thinking,  therefore, 
that  the  conveyance  of  lands,  notoriously  bounded  by  the  sea^ 
is  just  equivalent  to  a  conveyance  of  lanrds,  expressly  described 
as  bounded  by  the  sea,  and  must  be  held,  like  it»  to  convey  a  right 
.to  the  sea-shore,  excepting,  of  course,  those  rights  which  are 
reserved,  and  are  necessarily  vested  in  the  Crown  for  the  benefit 
and  use  of  the  public,  I  am  of  opinion  that  the  title  to  pursue  this 
declarator  is  good.  The  other  party,  however,  may  be  able  to  esta* 
blish  a  right  of  servitpde. 

Lord  Mackenzie. — As  it  is  fixed  that  the  proprietor  of  lands 
bounded  by  the  sea  may  enclose  the  shore  adjacent  to  these  lands^ 
$ubject  to  the  rights  of  the  public,  but  not  to  the  uses  of  private 
persons,  I  feel  it  difficult  to  distinguish  the  present  case  from  that 
where  the  grant  is  of  a  subject  bounded  by  the  sea.  In  these  cir- 
cumstances, and  as  there  is  no  averment  of  lands  being  interjected 
between  those  of  the  pursuer  and  the  sea,  I  am  for  sustaining  the 
title  to  pursue* 

Lord  President. — I  concur. 

The  Court,  accordingly,  repelled  the  objection  to  the  pursoer^s 
title,  and  remitted  the  case  to  the  Lord  Ordinary,  reserving  expen<» 
ses. 


Judgment* 


Lord  Ordinary,  FuBerUm.  Act.  Ruthafitrd  and  A.  Amienaiu  Alt.  Dtn  of 

Fae.  {Hope,)  Miller,  and  O,  Graham  BnU.  \  M.  N.  Macdontdd,  W.  S. 

A.  Cham,  W.  S.  and  Lockhart,  HuiUer  i  WhiUhmd,  W.  S.  Agents.    B.  Clerk. 

C.  R« 


No.  92,  COURT  OF  SESSION.  461 


FIRST  DIVISION. 

No.  XCII.  9^  February  1837. 

Sir  NORMAN  MACDONALD  LOCKHART  and  Others, 

Petitioners. 

Process. — (Petition.) — Tailzie. — A  petition  under  a  private 
Act  of  Parliament,  for  selling  part  of  an  entailed  estate,  and  par* 
chasing  other  lands,  praying  for  authority  to  execute  an  entail  of 
the  purchased  lands,  and  also,  inter  alia,  for  warrant  to  uplift  certain 
sums,  in  which  there  was  an  error  of  L.195,  having  been  duly  inti* 
mated  by  the  notices  required  by  the  act ;  thereafter  the  Court, 
on  an  application  to  have  the  error  corrected,  stated  it  would  be 
hazardous  to  allow  the  petition  to  be  altered,  unless  a  new  set  of 
notices  should  be  g^ven,  in  terms  of  the  act ;  which  was  accordingly 
done.  ' 


Act.  JfiZfar.        lockhtari,  Emter  ^  WhM$ad,  W.  S.  Agents. 

C.  R. 


FIRST  DIVISION. 
No.  XCIII.  9ih  February  1837.    • 

Mbs  SUSAN  ROWE  aho  Mandatary 

cyaintt  • 

The  earl  of  BUCHAN'S  TRUSTEE. 

* 

Clause.*— Tailzie.— t( Prohibition.) — Founds  thai  the  following 

prohibition  in  a  deed  of  strict  entail,  (occurring  after  those  directed 
.    against  selling  the  estate,  or  contrading  debt  for  which  it  might  be 

adjudged,)  ^  or  to  do  any  other  fact  or  deed  in  prejudice  of  the  said 
'    *  tailzie,  and  of  the  persons  above  named,  and  their  foresaids,^  was 

a  valid  and  effectual  prohibition  against  a  deed  altering  the  order  of 

succession. 

Sir  James  Stewart  of  Strathbrock  executed,  in  the  year  1664|  a 
deed  of  eiitail  in  fisTOur  of  certaia  heirs^  amongst  whom  were  called 
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9  Feb.  1837.  Catherine  Stewart  and  the  heirs-male  procreated .  of  her  body. 
Upon  her  death  the  succession  opened  to  her  son,  Henry  David, 
Earl  of  Buchan ;  and  on  his  death,  his  son,  David,  iBarl  of  Buchan, 
was  served  nearest  heir-male  of  tailzie  and  provision  of  his  father, 
on  the  2d  May  1668;  and  in  virtue  of  these  titles  be  possessed 
the  lands  and  estate  of  Strathbrock.     In  the  entail  under  which  he 
possessed  there  were  the  folbwing  prohibitions,  as  well  as  the  usual 
rritant  and  resolutive  clauses :  ^  It  shall  noways  be  leisome  nor 
lawful  to  any  of  the  heirs  of  taillie  and  provision  above  specified, 
(except  only  the  said  William  Stewart,  my  son,  and  the  beirsp 
male  lawfully  to  be  procreate  of  his  own  body,  and  the  heirs«male 
lawfully  procreate  or  to  be  procreate  of  my  own  body,)  to  sell, 
dispone  and  wadsett  the  lands,  baronie  and  others  above  written, 
or  any  part  thereof,  or  any  annualrents  or  yearly  duties  to  be 
uplifted  furth  of  the  samen,  or  to  sett  tacks  thereof  for  longer 
space  tlian  their  own  lifetimes,  or  to  contract  debt  for  which  the 
samen  may  be  apprized  or  adjudged,  or  to  do  any  other  fact  or  deed 
in  prejudice  of  the  said  tailzie,  and  of  tfa^  persons  above  named, 
and  their  foresaids ;  and  if  my  saids  daughters,  and  their  heirs,  or 
any  others,  the  heirs  of  tailzie  and  provision  above  specified,  (ex* 
cept  the  said  William  Stewart,  my  son,  and  the  heirs*male  law- 
fully to  be  procreate  of  his  own,  and  the  said  heirs-male  lawfully 
procreate  or  to  be  procreate  of  my  own  body,)  shall  in  any  time 
coming  failzie  herein,  or  do  any  thing  contrair  to  this  my  destina- 
tion and  appointment,  then  and  in  that  cajse  the  person  or  persons 
sua  failzieing,  and  doing  in  the  contrair  hereof,  and  the  heirs  of 
their  bodies,  shall  amitt  and  lose  their  right  and  haill  benefit  of 
this  present  bond  of  provision,  and  infeftments  following  hereon, 
and  of  the  haill  lands,  baronie  and  others  above  written^  and  the 
samen  shall  in  all  time  thereafter  pertain,  belong  and  accress  to 
the  next  person  for  the  time,  who,  be  virtue  of  tb^  said  tailzie  and 
provision,  would  have  succeeded  to  the  said  lands  and  estate 
failzieing  the  saids  per90t)49  cpntr^ven^rs,  and  the  heirs  of  their 
bodies;  and  all  dispositions  and  other  deeds  whatsomever  made  or 
done  contrair  to  the  said  prpvision  and  destination,  with  all  that 
shall  follow  thereon,  shall  be  ipso  facto  voyd  and  null  without  any 
declarator,  and  shall  noways  affect  nor  burden  the  said  lands, 
baronie  and  others  above  written,  or  any  part  thereof,  as  if  the 
eamen  had  never  been  done,  with  and  upon  the  whilks  reserva- 
tions, provisions  and  conditions  respective  above  mentioned,  I 
have  made  and  granted  thir  presents,  and  no  otherways.' 
In  1819,  conceiving  that  the  above  prohibitions  did  not  efiec- 
tually  strike  against  altering  the  order  of  saeeession,  David,  Eari 
of  Bncfaan,  granted  a  procnvalory  of  resignatien  for  resigning  the 
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Mtkte  of  SitBt&brocki  fbr  liew  ibfeftment  to  be  gfranted  in  favooj^  of  ^  Feb.  I^ft*/? 
Mtti9elf|  his  heirs  and  assignees.     Under  that  resignation  a  chattel    Wy««^ 
Was  obtained  fh)iti  the  Crown^  upon  which  the  Earl  was  infeft;  and  Maedatary  ^ 
having  thas  completed  a  feudal  title,  his  Lordship  afterwards  eon*-  ^'  :^i  of 
reyed  the  estate  of  Strathbrock,  with  various  other  lands,  in  trusty  Trust**.' 
to  the  defender,  Alexander  Monypenny,  W.  S.  ,-*-7 

On  the  death  of  David,  Earl  of  Buchan,  the  jJursuer  brought  aii  ^"***"'®' 
adjudication  against  Henry  David  Erskine,  Earl  of  Buchan,  th^ 
nest  heir  of  entail,  whose  creditor  she  was,  adjudging  the  estate  of 
Strathbrock  and  others,  with  all  right  and  interest  vested  in  him,  as 
heir  served  to  the  deceased  David,  Earl  of  Buchan,  his  uncle,  with      *  [ 

all  the  power  and  faculty  to  reduce  the  deeds  above  narrated,  exe^ 
•iited  by  David,  Earl  of  Buchan,  in  contravention  of  the  entail  1664.^ 
'  Th6  pursuer  thereafter  raised  the  present  action  of  reduction  of 
the  said  deeds,  on  the  ground  that  they  were  struck  at  by  the  clause 
prohibiting  facts  and  deeds  done  in  prejudice  of  the  said  tailzie,  and 
of  the  persons  above  named,  and  of  their  foresaids. 

In  defence  againit  this  action  it  was  pleaded,  that  the  Earl  of 
duehan  was  entitled  to  make  the  alteration  of  the  succession  in  fa-^ 
vonr  of  himself,  his  heirs  and  assignees,  in  respect  there  was  no 
{prohibition  against  altering  the  order  of  the  succession ;  and,  second* 
fy,  that  the  irritant  dause  was  defective. 

The  Lord  Ordinary,  9th  July  1886,  pronounced  the  folbwing^ 
interlocutor: 

'  *  Finds,  that  the  entail  on  which  the  action  has  been  raised  does'  Lord  Ordi. 
•riiot  contain  any  effectual  prohibition  against  altering  the  order  of  "•''y*'  *"^*'''- 
f  Sliecession ;  therefore,  sustains  the  first  defence,  assoilzies  the  de-* 
**  fenders,  and  decerns ;  finds  the  pursuers  liable  in  expenses.' 

NaU.*^^  After  the  repeated  discussions  which  this  class  of  cases'  Note. 
hail  undergone,  the  Lord  Ordinary  conceives  that  it  would  be  idle^ 
to  attempt  to  give  any  exposition  of  the  general  principles  in  the' 
structure  of  entails,  or  in  their  interpretation.     Under  the  opera-^ 
*'tioo  of  these  principles,  each  case  must  depend  on  its  own  particu*' 
<  lar  words ;  and  he  need  only  say,  on  examining  the  terms  of  this' 
*  deed,  and  comparing  it  with  the  others  on  which  the  Court  has' 
^decided  on  the  efficacy  of  prohibitory  clauses,  he  can  find  no  ground" 
^-for  holding  that  there  was  a  valid  prohibition  against  altering  the 
^  order  of  succession.    This  being  suflicient  to  dispose  of  the  case, 
he  hAS  abstained  purposely  from  considering  the  second  defence/ 

The  pursuers  reclaimed. 

Eufherjurdi  for  the  reclaimers,  pleaded — No  specific  form  of  words 
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9  Feb.  1B37.  is  necessary  to  render  effectual  a  prohibition  against  the  alteration 
of  the  order  of  succession,  if  the  intention  to  prohibit  be  clearly  ez« 
pressed.  This  was  finally  settled  in  the  Rozburghe  case,  Innes  v* 
Ker,  23d  June  1807,  F.  C.  Mor.  App.  Tailzie^  No.  13,  affirmed 
on  appeal ;  and  the  prohibitory  words  in  the  present  are  exactly  of 
the  same  nature  and  description  as  those  used  in  that  case.  The 
interlocutor  of  the  Lord  Ordinary,  therefore,  must  be  recalled,  as 
the  decision  in  the  Roxburghe  case  had  always  been  held  a  proper 
and  important  judgment,  and  is  here  an  authority  decidedly  in  point. 


Rowe  and 
MandaUry 
V.  Earl  of 
Buchan*s 
Trustee. 

Reclaimcn* 
FlcM 


Defender's 
Fleas. 


Dean  of  Faculty^  for  the  defender,  pleaded — There  must  be  cer- 
tain marked  words  to  distinguish  a  clause,  intended  to  create  an- 
other prohibition,  from  the  clause  immediately  preceding,  to  which^ 
if  not  expressly  dissevered,  it  must  be  held  to  be  annexed.  In  the 
Roxburghe  case  the  words,  <  nor  yet,'  occur  at  the  commencement 
of  each  prohibition,  and  distinctly  mark  the  clauses  in  which  they 
are  separately  contained.  In  the  next  place,  the  words  of  the  pro-, 
hibitions  must  be  expressly  applicable  to  that  species  of  act  or  deed 
alone,  which  it  is  said  they  are  intended  to  prohibit.  This  was  laid 
down  in  the  Roxburghe  case,  where  the  words  were  held  to  be  ap- 
plicable to  the  special  act  which  was  sought  to  be  .reduced.  Ib 
looking  to  the  terms  of  the  clause  in  that  case,  it  will  be  seen  that 
the  words  warranted  the  meaning  given  to  them  by  the  Court,  be- 
cause the  prohibition  there  introduced  is,  '  nor  zitt  to  do  any  other 
'  thing  in  hurt  and  prejudice  of  thir  pntis,  and  of  the  foresaid  tailzie 
*  and  succession,  in  haill  or  in  parL'  In  the  same  way,  in  the 
Lochbuy  case,  Maclaine  v.  Maclaine  of  Lochbuy,  23d  June  1827, 
F.  C,  Mor.  App*  Tailzie^  No.  14,  the  prohibition  was  against  any 
deed  whereby  the  estate  '  may  be  adjudged  or  evicted  from  the 

<  succeeding  members,  or  their  hopes  of  succession  thereto  in  any 

<  measure  evaded.'  la  these  cases,  deeds  i^tering  the  order  of 
succession  were  held  to  be  prohibited,  by  the  protection  in  fevonr 
of  the  succession  of  the  heirs  in  the  one,  and  of  the  hopes  of  sue* 
cession  in  the  other.     But^  in.  the  present  case,  the  prohibition  is, 

<  or  to  contract  debts,  for  which  the  samen  might  be  apprized  and 

<  adjudged,  or  to  do  any  other  fact  or  deed  in  prejudice  of  the  said 

<  tailzie,  and  of  the  persons  above  named,  and  of  their  foresaids.' 
Here  the  latter  clause  of  the  prohibition  is  separated  from  the  for- 
mer only  by  the  word  <  or/  so  that  it  is  evidently  equally  applica- 
ble to  the  contraction  of  debt,  as  to  the  alteration  in  the  succession. 
This,  then,  cannot  be  held  to  be  a  prohibition  of  the  deeds  in 
question,  on  the  principles  which  were  decided  in  the  two  above- 
mentioned  cases.     In  the  case  of  Henderson  of  Earlshall,  2l8t  Nov. 
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18159  F.  C,  the  prohibition  was  agfainst  deeds,  by  which  the  estate  9  Feb.  1637. 

*  may  be  any  ways  affected  in  prejudice  and  in  defraud  of  sab-    ^^"^V^^ 
<  sequent  heirs  of  tailzie  and  provision  successively,  conform  to  the  ]^J|[datiuT 

*  order  and  substitution  above  specified ;'  yet  it  was  held  ineffec-  v.  Earl  of 
tualy  as  not  importing  a  substantive  prohibition  against  the  altera-  xnistee/ 
tita  of  the  succession.     The  reasoning  in  the  note  of  Lord  Alloway    

in  that  case,  though  not  adopted  altogether  by  the  Court,  contains  pj|^  ^^ ' 
the  principle  contended  for;  and  the  same  principle  was  also  laid 
down  in  Grant  v.  Tytler,  9th  March  1826,  where  it  was  held,  that 
let  the  implication  be  as  strong  as  it  might,  the  prohibition  could 
not  be  held  to  strike  against  the  deed  sought  to  be  reduced,  be- 
cause it  was  not  expressly  pointed  against  altering  the  order  of  the 
succession.  The  interlocutor  of  the  Lord  Ordinary  is  therefore 
well  founded,  and  ought  to  be  supported. 

Lord  President  *. — I  have  gone  through  all  the  cases  I  could  find  Opinion  of 
in  the  books  since  the  statute  1685,  and  I  am  sorry  to  say,  that  I 
find  the  decisions  of  your  Lordships  have  not  been  by  any  means 
uniform  or  consistent     This,  I  think,  must  have  arisen  very  much 
from  parties  choosing  to  use  in  their  deeds  phrases  which  are  not 
to  be  found  in  the  statute.     In  the  act  itself  there  is  nothing  posi- 
tive or  specific  said  about  altering  the  order  of  the  Succession, 
neither  do  I  find  in  it  any  thing  about  different  clauses  being  intro* 
dnced  by  particular  words,  such  as  those  of  <  not  yet,'  which  oc- 
curred in  the  Roxbarghe  case.     The  act  requires  no  particular 
word,  and  the  one  which  I  there  find  used,  is  the  word  Vor,^  the 
identical  word  made  use  of  in  the  deed  before  us.     The  words  of 
the  statute,  are  as  follows :  *■  Or  contract  debt,  or  do  any  other  deed 

*  whereby  the  samen  may  be  apprysed,  adjudged,  or  evicted  from 
<  the  others  substitute  in  the  tailzie,  or  the  succession  frustrate  or 

*  interrupted.'  Now  these  words  clearly  imply,  that  the  prohibition 
is  not  pointed  peculiarly,  at  acts  or  deeds  for  the  special  purpose 
of  altering  the  order  of  the  succession,  but  that  it  is  distinctly  in« 
tended  to  apply  to  any  deed  or  act,  whether  direct  and  voluntary, 
or  on  which  diligence  may  follow,  by  which — not  the  order  of  the 
sacoession  may  be  altered,  but — the  succession  may  be  frustrate 
or  interrupted.  If  the  words  of  the  statute  had  been  more  at- 
tended to,  I  believe  there  would  not  have  been  such  a  discrepancy, 
as  we  certainly  find  there  exists,  inr  the  decisions.  At  first  I  thought, 
that  the  particular,  words  at  the  commencement  of  the  different 
clauses  in  the  Roxburghe  case,  made  a  separation  of  them  into  dif- 


These  speeches  were  revised  by  the  Judges. 
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9  Feb.  1897.  ferent  prohlbitiong ;  bat  I  find  4;hat  the  act  ddes  not  require  any 
snch  separation.     It  will  be  found  also  that  the  expression  of  Um 
entail  is  very  similar  to  that  of  the  statute ;  for  the  deed  prohibits 
^  to  contract  debt,  for  which  the  same  may  be  apprysed  or  adjudged^ 
^  or  to  do  any  other  fact  or  deed  io  prejudice  of  the  tailzie,  and  of 
*  the  persons  above  named,  and  their  foresaids.'     Here  we  find  tbe 
.word  ^  or '  is  used.     That  is  the  word  adopted  in  tbe  statute ;  and 
there  it  seems  to  have  been  used  rather  in  a  disjuncUve  than  a.co« 
pulative  sense.    The  term  *  foresaids,'  clearly  means  the  substi^ 
tute  heirs,  in  whose  favour  the  prohibition  is  made.     And  against 
what  deeds  does  the  prohibition  strike,  if  not  deeds  like  the  preseiH^ 
altering  the  order  of  the  succession  ?  The  meaning  of  the  clause  is 
mere  clearly  i^hown  by  the  subsequent  declaration,  that  all  disposi** 
tions  and  other  deeds  made  or  done  contrair  to  ^  the  said  provimoo 
<  and  destination'  shall  be  null.     My  opinion  in  this  case  therefore 
is  quite  clear,  as  I  cannot  distinguish  it  from  the  Roxburghe  case. 
The  previous  decisions  are  so  conflicting,  that  there  is  one  whera 
it  is  expressly  laid  down,  that  prohibitions  against  altering  the  sue* 
cession  may  be  implied.     Where,  then,  the  authorities  are  so  incoiH 
sistent,  the  best  plan  is  to  recur  to  the  statute ;  and  on  looking  td 
that,  it  will  be  found  that  nothing  is  required  by  it  which  does  not 
appear  in  this  deed.    I  am  therefore  for  recalling  the  Lord  Ordi-* 
nary's  interlocutor.. .      •  ., 

Lord  Gillies. — I  concur  in  the  conclusion  io  which  the  Lord 
-President  has  come,  and  I  am  afraid  it  is  but  too  true  that  thd 
decisions  are  somewhat  inconsistent  For  thai  rctason  I  like  to  look 
to  the  deliberate  decision  in  the  Roxburghe  case,  which  was  so  fultjr 
argued,  and  in  which  the  judgment. which  this  Court  pronounoe<l 
after  great  deliberation,  was  finally  a£Srmed  by  the  House  of  Lordst 
In  that  case  I  find  a  resting  place^  where  I  can  repose  with  confix 
dence,  as  it  has  always  been  held  to  have  been  a  proper  judgmenft 
Such  being  my  opinion,  in  order  to  make  up  my  mind  in  the  present 
case,  I  have  just  to  observe,  whether  it  bears  a  resemblance  to. the 
case  of  Roxburghe ;  and  I  will  not  say  that  the  present  is  simiUur  t# 
that  case,  because  I  think  it  is  identical.  Some  slight  difference  ta 
nice  verbal  expressions  may  perhaps  be  discovered ;  but  the  grani<! 
matical  and  logical  import,  and  the  practical  effect  of  the  corresponds 
ing  clauses,  are  identical  in  both.  In  the  Roxburghe  case,  the  heirs 
are  prohibited  *  to  do  any  other  thing;'  in  the  present,  ^  to  do  anjr 
*  other  fact  or  deed.'     In  the  Roxburghe  case,  it  is  <  in  hurt  and 

<  prejudice  of  thir  presents,  and  of  the  foresaid  taibie  and  success 

<  sion,  in  haill  or  in  part.'    Here  it  is  in  prejudice  of  the  said  taijzie^ 

<  or  of  the  persons  above  named,  and  their  foresaids.'     I  think  the 
word  *  tailzie,'  used  in  the  present  case,  is  the  vox  signata,  the  scien- 
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tificexpressidni  which  it  is  proper  to  use  in  deeds  of  tKis  kind)  itieaii>-  9  Ftb.  18^. 
ing  a  destination  different  from  that  by  law,  to  which  property  by    ^-^t'^^ 
•ach  deeds  iagenerally  limited.     Farther^  in  my  opinion,  the  words  M^da^ 
^  flor  yet,'  used  in  the  Roxburgbe  case,  do  not,  in  point  of  fact,  differ  v-  BUiri  of    , 
ID  meaning  from  die  word  <  or,'  used  in  the  ease  before  us,     J  mtfy  xrus^* 
say  that  I  had  no  difficulty  in  this  case,  on  reading  the  papers,  or  on    -7-7 
hearing  the  arguments.     But  with  equal  propriety,  I  may  say  I  ^^^ 
had  no  dtfficnlty  in  this  case,  on  reading  the  papers,  noryeiom 
hearing  the  very  able  aignments  of  the  Dean.    The  meaning  is  ex^ 
aetly  the  same  in  both  forms,  though  mcfre  fully  expressed  in  the 
latter.   In  short,  if  the  judgment  in  the  Roxbarghe  case  be  righ^  it 
•eons  impossible  to  deny^  ttmt  the  interlocutor  in  thia  case  is  wrmig< 
Resting,  therefore,  upon  the  Roxburghe  case^  the  decision  of  which 
has  always'been  approved  of,  and  uniformly  held  to  be  sound,  I  ^ak 
tiie  Lord  Ordinary^s  interlocutor  should  be  altered^  as  ihe  two  cases 
are  ideirtieal. 

.  Lurd  Mad^enzU^ — I  eononr  in  the  opinion  of  your  Lordships.  I 
think  that  opinion  right,  whether  looking  to  die  statute  or  the  cast 
•f  Roxburghe.  The  statute  provides^  that  in  'entails,  there  rimH 
he  prohilntions  of  alieiiadon,  contraction  of  debts^  and  also  of  doing 
any  thing  by  which  the  succession  may  be  frustrate  or  interrupted* 
It  does  not  require  three  clauses  entirely  separate  and  difltiact.  The 
-words  of  the  statute  are,  ^  That  it  shall  be  lawful  to  his  MajeStie's 

*  subjects  to  tailaie  their  laads  and  estates,  and  to  safastitute  heirs 
^  in  their  taihsies,  with  such  provisions  and  conditions  as  they  shall 
^  think  fit,  and  to  affect  the  said  C^kies  with  irritant  and  resolutiro 
f. clauses,  whereby  it  shall  not  be  lawful  to  the  heirs  of  tailzie  to  sell^ 
^annailzie,  or  dispone  the  said  lands,  or  any  part  thereof,  or  contract 

*  debt,  or  do  any  other  deed  whereby  the  samen  fltkay  be  apprysed^ 
*.  adjudged  or  evicted  from  the  others  substitute  in  the  tailaie,  or  the 
^  snccessbn  frustrate  or  interrupted,'  &c. 

..  Now,  here  the  prohibitions  are  not  entirely  separated^  mid  we 
eminot,  therefore^  hold  that  they  must  be  so^  in  entails  sanctioned 
by  that  statute.  Then  it  cannot  be  argued  that  it  was  necessary  in 
deeds  of  entail  to  use  the  precise  words  expressed  in  the  statute.  1% 
is  quite  fixed  that  prohibitions  in  substance  freeing  with  those  exn 
pressed  in  the  statute  are  sufficient ;  and  in  the  present  instance,  inw 
deed,  it  would  be  particularly  hard  to  require  that,  because  this  deed 
wais  aaade  m  1664,  previous  to  the  statute.  As  the  statute  £d  not 
annul  such  entails,  it  roust  have  sanctioned  them,  though  made  iii 
words  differing  from  those  which  were  not  in  existence  to  be  copied 
by  the  entailers.  The  question  then  is,  whether  this  entsul  does 
not  coo  tarn,  expressed  in  substance,  those  statutory  prohibitions?  I 
agree  with  your  Lordship  that  it  does  contain  them»    Tbs  statute 
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9  Febw  1837.  requires  a  prohibition  against  selling  or  disponing  the  lands,  or  con* 
tracting  debt,  or  doing  any  other  deed  whereby  the  samen  may  be 
apprysed,  &c.  or  the  succession  frustrate  or  interrupted.  The  daose 
in  the  present  entail,  after  the  prohibition  of  alienation  and  contrao* 
tion  of  debt,  '  prohibits  to  do  any  other  fact  or  deed  in  prejudice 
^  of  the  said  tailzie,  and  of  the  persons  above  named,  and  tiieir  fore* 

*  saids.'  Now,  I  can  see  no  solid  argument  by  which  it  is  posuble 
to  deny,  that  the  words,  ^  in  prejudice  of  the  said  tailzie,'  are  in 
substance  the  same  as  the  words  of  the  statute,  <  or  the  succession 

*  frustrate  or  interrupted.'     I  think  <  prejudice '  equal  to  <  frustrate 

*  or  interrupt,*  and  <  tailzie '  equal  to  <  succession.'  Under  this 
statute,  eren  if  it  were  an  open  question,  I  should  have  held  that 
such  an  entail  as  thb  was  valid.     It  is  said  that  the  words,  *  altering 

<  the  order  of  succession,'  should  have  been  used ;  but  these  are  not 
the  words  of  the  statute,  and  I  do  not  know  that  *  altering  the 

<  order  of  succession '  is  a  perfect  expression.  There  may  be  deeds 
frustrating  the  succession,  which  may  be  said  not  to  be  alterations 
of  the  order  pf  succession ;  and  if  an  extremely  rigid  line  of  argu- 
ment were  used,  it  might  perhaps  be  held,  that  a  prohibition  of 
alteration  was  not  sufficient  under  the  statute.  The  words  used  in 
this  entail  seem  better ;  and  I  may  further  observe,  that  the  clauses 
used  here  are  exactly  in  the  order  of  the  statutory  prohibitions. 
First,  There  is  undoubtedly  a  prohibition  of  alienation ;  then  there 
is  a  prohibition  against  the  contraction  of  debt;  and  then,  exactiy 
as  in  the  statute,  there  is  a  third  prohibition,  not  entirely  separated 
from  the  second,  but  just  as  much  so  as  the  statutory  prohibition  of 
frustrating  or  interrupting  the  succession.  In  the  next  place,  I 
agree  with  Lord  Gillies  in  thinking  that  the  Roxborghe  case  is  a 
precedent  fully  in  point  The  use  of  the  words  in  the  Roxburghe 
entail,  <  nor  zitt,'  I  consider  to  be  of  no  consequence  whatever. 
Your  Lordship  has  observed  that  they  are  not  in  the  statute,  nor 
can  I  see  that  <  nor  yet'  is  at  all  better  than  *  or,'  neither  can  I 
think  that  <  prejudice  to  the  tailzie'  is  at  all  different  in  effect  from 

*  prejudice  to  the  tailzie  and  succession.'  I  do  not  think  we  can 
get  over  the  Roxburghe  case,  as  it  is  quite  in  point;  and  I  am  not 
aware  that  it  has  ever  been  attempted  to  shake  its  authority.  I  am 
therefore  inclined  to  concur  in  altering  the  interlocutor  of  the  Lord 
Ordinary. 

The  Court  pronounced  the  following  interlocutor :  <  Alter  the 
^  interlocutor  of  the  Lord  Ordinary  reclaimed  against;  find,  that 

<  the  entail,  on  which  the  action  has  been  raised,  contains  an  effectual 

<  prohibition  against  frustrating  the  succession,  and  therefore  repel 

<  the  first  defence ;  find  the  defendera  liable  to  the  pursuer  in  the 

<  expense  of  this  part  of  the  litigation,  and  remit  to  the  Auditor, 


Judgment. 
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<  &c. :  Qaoad  altra,  remit  to  the  Lord  Ordinary  to  proceed  farther  9  Feb.  1837. 
« in  the  cause,  as  shall  be  just.'  .^^^^^^ 

Rowe  and 
Mandatary 
Lofd  Ordiiwry,  CodHmnu  Act  Ruiierfiirdt  Mmibmd.  Alt.  Dtm  i^Fac,  ».  Earl  of 

(Eepe,)  Kuaf,  Cho,  Jhadop,  W.  S.  and  Monffpwmf  J*  JDoZ^toA,  W.  S.  Bucban^s 

Agenti.         S.  Qerk.  TVuitee. 


SECOND  DIVISION. 
No.  XCIV.  10^  FAruttty  1837. 

JOHN  WILSON  AND  SON 
agaimt 

ROBERT  STRUTHERS  and  SONS, 

Judicial  Reference.— Process.  —  Cireumsianees^  'where  a  cause 

hamng  been  disposed  of  in  an  inferior  courts  by  a  remiiy  wUhout  oi- 

eHottf  to  a  person  of  Mil,  upon  whose  report  judgment  proceeded^ 

an  action  of  reduction  of  that  decree,  in  whidi  the  losing  party  now 

demanded  a  proof  at  large,  was  dismissed. 

Ik  1929,  the  defenders,  brewers  in  Glasgow,  for  the  purposes  of  KamtiYe. 
H  malt-kiln  of  a  new  construction,  required  a  quantity  of  wire^doth 
of  a  particular  description  and  quality,  and  entered  into  a  contract 
with  the  pursuers,  wire-workers  in  Glasgow,  who  undertook  to  fur- 
Bisk  wire  of  the  specified  pattern  and  quality,  to  be  ready  within 
four  weeks  from  the  date  of  the  order.  The  pursuers  did  not  fur- 
nish the  wire-doth  for  a  considerable  time  after  the  period  stipulated ; 
and  when  they  did  send  it,  it  was  found  to  be  defective,  differing 
from  the  pattern  in  size  and  form  of  the  meshes,  and  the  defenders  de- 
clined payment  The  defenders  proposed  a  reference,  to  which  the 
pursuers  agreed ;  and  a  regular  minute  was  entered  into,  referring  to 
Mr  J.  Morton,  founder,  and  Mr  J.  Brown,  Partick  Mills,  whether  the 
doth  was  agreeable  to  the  pattern  in  weight,  strength  of  wire,  or 
manner  of  weaving.  On  these  points  the  arbiters  dedded  against 
the  pursuers.  Disregarding  the  award,  however,  they  instituted  an 
acdon  for  the  price  of  the  wire-cloth  in  the  Sheriff-court.  Against 
that  action  the  defenders  pleaded,  that  the  award  was  conclusive 
between  the  parties ;  and  that,  even  assuming  it  not  to  be  binding, 
the  action  was  ill  founded  on  the  merits,  as  the  wire-doth  was  dis- 
oonform  to  the  pattern.    Before  answer  as  to  the  defence  founded 
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la  FeK  1837.  qa  the  ^w^ds  the  Sheriff  r fitted  to  Andrew  ILiddell,  ^  hfm* 
^  V^V^    founder  of  experience,  to  examine  the  wire-qloth  and  the  patterp^ 
r.  ktruihers  2  ^"^  *^  report  whether  the  contract  had  been  duly  fulfilled.    The 
Sons.  defeiidera  did  not  object  tfi  the  remit,  which  was  also  aoquiegoed  ia 

Narrative        ^7  ^^^  pucsuers,  who  neither  represented  against  the  judgment^  nor 
advQcated  upon  the  mode  of  proof. 

Liddell,  after  an  investigation  in  presence  of  the  parties,  reported 
to  the  Sheriff  in  nearly  the  same  terms  as  the  findings  of  the  arbi- 
ters, that  the  wire-cloth  was  disconform  to  the  pattern,  and  unfit  for 
the  purposes  for  which  it  had  been  ordered.  After  the  report  was 
made,  the  pursuers  represented  Liddell  as  incompetent  to  the  task 
which  had  been  assigned  him,  and  they  attempted  to  support  their 
avenpent  by  reference,  to  a  clerical  inaccuracy  in  th^  repoi-(,  i^b- 
stituting  the  word  ^  warp '  for  <  waft.'  The  Sheriff  appointed  Lid* 
dell  to  be  ezaminqd  on  oath  o|i.  the  8ulg.ect  of  hil  report,  when  the 
alleged  inaccuracy  was  explained,  and  an  interlocutor  pronounced} 
dismissing  the  action^  (ind  finding  the  defenders  entitled  to  ex- 
penses. 

.  The  wire^doth  was  subsequently  sold  in  the  eourse  of  an  Qctioil 
gS  niultiplepoinding,  r^tised  in  the  name  of  the  defenders  by  the 
pursuers'  agent,  and  to  ^fhich  action  the  pursuefs  were  parties  ^  and 
the  sum  realised  by  (he  sale,  amounting  to  L.6  : 6 ;  5,  was  entirely 
swallowed  up  by  a  claim,  for  the  expense  of  raising  the  action*  « 

An  action  of  reduction  of  the  Sheriff's  decree  having  been 
brought  by  Wilson  and  Spn,  the  Lard  Ordinary  repelled  the  der 
fences,  and  remitted  the  case  to  the  Jury  Roll,  rasarving  all  qaMi 
tions  of  expenses,  adding  this  note  s  > 

Lord  Ordi-         <  Assuming  that  remits»  not  Qxprei^y  ^oaisente4  to^  but  aequiesoe ^ 
nary's  Note.     <  |q^  ^^ ^  ^  Qondusive  in  an  inferior  pfi  in  tha  Supreme  Court,  still 

<  the  Lord  Ordinary  cannot  bring  himelf  tQ  hcikl  the  report  as 

<  decisive,  in  the  very  special  circu^istan^eis  of  this  case ;  forv  Is^ 
\  The  main  fact  on  which  remits  haY^  been  held  to  have  been  aot 
^  quiesced  in,  has  been  not  mereljr  |bat  they  ware  not  otjei^ted  to» 
\  but  that  they  were  completely  followed  out  by  die  party  having 

proceeded  before  the  reporter.  Siut  here  no  aupb  thing  took 
i  place.  The  parties  differ  as  to  the  e^iaot  nature  of  the  proeeedingsi 
<.  but  even  from  the  account  given  by  the  defenders  themselves,  it 

<  is  plain  that  there  w^a  no  fair  discnssion,  after  any  dae  notieci 

<  before  the  referee.    The  notice  directed  by  the  Sheriff  to  be 

<  given  w^s  confessedly  not  given ;  and  though  it  be  said  that  one 
(  of  the  pursiiers  and  his  agent  attended  one  meeting  before  the  refe^ 
c  ree,  it  lm^;t  distinctly  alleged  that  that  was  the  occasion  on  which 
« the  merits  of  the  case  were  disQussed ;  and  indeed  it  ia  admitted 
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ihsLt  a  more  nioe  eziiiBiqatioa  (being  the  only  eflPectvat  one)  eft^t*  lO  Wh  1837; 
wards  took  place*    2(%,   When  Mr  LiddeU  waa  examined  in    Wy'^ 
explanation  of  hia  report,  the  Sheriff  refused  to  put  two  questioiw  ^^utf'e^ 
to  him,  which  were  proposed  by  the  puraaer.     By  an  interlocutor,  Sons. 
pronounced  in  this  action  by  Lord  Jeffrey,  15th  November  1S34,     .^^ 
it  was  found  that  these  question^  Q^ght  to  have  been  put,  and  they  > 

have  been  put  since  the  pase  came  into  (bis  Court,  fiut  it  is  thus 
fix^d^  that  the  Sheriff's  judgment  wa9  pronounced  upon  evidence 
on  which  it  oi^ht  not  to  hav^  been  rented*  Considering  theae 
peculiarities,  the  Lord  Ordinary  thinks  that  the,|[eneral  rule  about 
remits  is  not  interfered  with  by  withholding  effect  from  this  0|ie, 
and  that  the  justice  of  the  case  requires  that  it  be  net  taken  as 
decisive.  Remits  feirly  gone  into  should  beabided  by,  but  tbei« 
^  is  no  satis&ptibn  in  catching  a  party  in  them/ 
Struthexi  and  Sons  redaimed* 

Dea^  rfSaadty  .referred  to  Monkland  Canal  Company,  in  House 
ff  Lords,  (L  W^  S.  630) ;  and 

:   Buthnfurd  referred  to  l^.S.  ^  Z),  677»  D«  of  Bueolengh  v«  Mac* 
Murdo  and  Qu^^ensberiy  ^ecutprs^ 

Lard  JiutUef^CUrh — The  doubts  which  I  entertained  of  Ibis  inters  Opinion  of 
ipcutor,  on  reading  the  records  heve  not  been  removed.    The  im^   ^"^ 


portant  ques^on  is,  whether,  in  regard  to  small  cases  dealt 
in  a  particular  wsy,  w^  are  to  disregard  what  has  been  done ;  the 
disposition  of  tl\e  Court  always  being  to  give  effeet  to  such  remiteS 
Here  the  s.ubject  of  discussion  was,  whether  a  certain  oantraet  fot 
machinery  had  been  duly  performed.  A  remit  was  made  for  a  re« 
port  of  a  person  of  skill.  No  minute  of  consent  by  the  pursuers 
fras  givea  i^ ;  but  no  objeotion  was  stated  on  record.  Indeed  they 
were  present  at  the  first  examination  by  Liddelf,  and  took  a  share 
in  that  part  of  the  investigation.  A  second  remit  was  made,  which, 
lookhig  to  the  additional  question  put^  I  do  not  think  was  material 
to  the  cause.  But  the  question  was  put,  and  LiddeU  was  examined 
npon  oath.  It  was  different  in  the  Monkland  Canal  Company 
case.  If  Telford  had  been  examined  a  second  time,  there  would 
have  been  no  room  for  the  objection.  Thus,  as  a  remit  was  made 
here  to  a  person  of  skill,  and  not  objected  to  from  the  first  moment, 
the  Court  won't  sanction  any  interference.  The  pursuers  could 
have  objected  to  the  mode  of  proof,  and  advocated ;  but  instead  of 
doing  so,  go  into  the  remit,  and  when  they  find  the  interlocutor 
against  them,  come  here  by  reduction.  Lord  Jeffrey  remits  to 
LiddeU ;  and  after  this,  all  obscurity  being  removed,  the  person  of 
skill  satisfiedj  are  we  to  reduce  the  decree,  and  have  a  jury  cause  ? 
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10  Feb.  1837.  {Lord  Qleidee* — And  an  action  of  damages  ?]  I  think  tbe  interloea- 
^""^V^^    tor  mast  be  altered,     I  should  jast  add,  that  it  would  be  impossible 

^st^utbewA  ^^^  *^  8®*  ^^  piece  of  cloth  in  question,  so  as  to  arrive  at  any  true 
conclusion  upon  the  facts. 

.  Lord  Glenlee. — I  concur.  While  I  should  have  doubted  as  to 
sustaining  LiddelPs  evidence  as  conclusive  at  the  time,  I  cannot 
now  agree  to  annul  the  whole  procedure. 

Lord  Meadowbank  agreed  with  their  Lordships,  that  the  party 
was  here  barred  by  acquiescence  and  his  own  acts,  which  he  how 
attempted  to  deny. 

Lord  Medwyn. — I  agree  as  to  altering  the  interlocutor.  Hie 
ease  is  of  importance  in  regard  to  proceedings  in  inferior  courts, 
where  many  cases  are  settled  by  remits.  When  a  remit  is  made, 
if  a  party  do  not  object,  he  is  bound  by  it  The  present  pursuer 
might  have  petitioned,  or  advocated,  but  did  not  do  so.  He  appeared 
before  the  reporter,  and  thereby  acquiesced  in  the  remit.  He  then 
eomes  by  reduction  into  this  Court,  saying,  that  the  remit  was  not 
made  upon  his  motion  :  But  he  forgets  that  he  obeyed  the  Lord 
Ordinary's  interlocutor.  He  did  not  reclaim,  the  commission  was 
extracted,  and  Liddell  examined ;  so  that  there  is  not  the  slightest 
pretence  for  pleading  non-acquiescence.  Is  the  judgment  of  the 
Sheriff  to  be  altered  because  this  additional  evidence  has  been  got^ 
which  goes  to  confirm  that  interlocutor  ?  I  was  surprised  at  the 
conclusion  of  the  present  Lord  Ordinary's  note,  when  I  saw  that 
the  evidence  confirmed  the  Sheriff's  judgment.  I  am  as  averse  as 
any  one  to  '  catching '  a  party ;  but  if  this  reduction  were  sanc- 
tioned, the  catching  would  be  the  other  way. 
The  Lords  altered^  and  found  expenses. 


J«id|{ment. 


Lord  OrdiDary,  CoMwm,      Act.  BuOtaJwrd,  WUtoiu       Alt.  Ihm  f^Bae.  fHop$y) 
MoHtmih.  Wm Marcer,  W.  S.  andiTioiter,  CmpbtU^  Co.  W.  &  Ag«ota. 

7.  Clerk. 

R. 
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SECOND  DIVISION. 
No.  XCV.  lOth  February  1837. 

JOHN  AND  WRIGHT  SOUTHGATE  a^d  Mandatary 

against 

ROBERT  MONTGOMERIE. 

FoBBiGN. — Res  Judicata. — A  party  having  raised  an  action  for 
a  man  decerned  for  by  a  decree  inforo  of  the  Court  of  Chancery  of 
New  Yorkf  against  the  defender^  now  in  Scotland^-— founds  thai  tlie 
foreign  decree  is  not  of  the  same  authority  as  a  final  decree  of  the 
courts  of  this  country ^  and  can  only  be  considered  as  affording  prima 
fade  eoidence  of  the  truth  and  justice  oftheclaims  if  the  pursuers. 

John  Southoate  and  Wright  Southoate,  merchants  in  Nor-  NarraiiTc> 
folk  in  Virginia^  cppartners,  under  the  firm  of  Jno.  and  Wt.  Sooth- 
gate,  brought  an  action  in  this:  Court,  setting  forth,  that  in  1822, 
they  raised  a  suit  in  the  Court  of  Chancery  of  New  York,  U.  S* 
against  Robert  Montgomerie,  then  of  the  island  of  St  Croix  in  the 
West  Indies,  and  now  (1632)  residing  at  Irvine  in  Scothind,  and 
Owen  Eivers,  then  of  the  island  of  St  Thomas,  concluding  for  pay- 
ment of  a  debt  alleged  to  be  due  by  the  sfiid  Robert  Montgomerie 
and  Owen  Eivers,  or  one  or  other  of  them,  to  the  pursuers ;  and 
that  Montgomerie  or  Eivers,  either  personally,  or  by  their  manda- 
taries, appeared  as  defendants  in  the  said  action,  and  throughout 
all  the  proceedings  had  in  the  same ;  founding  their  defences  solely 
on  the  merits  of  the  cause,  and  passing  from  all  objection,  if  any 
such  they  bad,  to  the  competency  of  the  said  court  in  the  matter  at 
issue :  That  on  20th  May  1828,  a  judgment  of  the  Court  of  Chan- 
cery was  pronounced,  dismissing  the  acdon  as  to  Elvers ;.  but  on 
15di  June  1829,  a  judgment  of  the  Court  was  pronounced,  finding 
Montgomerie  liable  to  the  pursuers  in  a  debt,  the  amount  of  which 
it  was  remitted  to  be  ascertained  by  a  master;  and  in  taxed  costs, 
and  allowing  execution  to  pass  on  the  decree;  and  on  31st  Decem- 
ber 1629,  a  final  decree  was  pronounced  for  4157  dollars  and  64 
cents,  as  the  amount  of  the  debt  ascertained  by  the  master's  re- 
port; and  Montgomerie  not  having  made  payment,  the  present  ac- 
tion concluded  for  payment  of  that  sum,  being  L.1127 : 0 : 4  ster- 
ling. 
Montgomerie  pleaded  in  defence — (1.)  That  notwithstanding  the 
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10  Feb.  1837.  foreign  decree,  the  claim  mast  be  established  to  be  well  founded; 
^*^V*^     (2.)  That  the  decree  did  not  afford  even  prima  facie  evidence  that 

Mootgomerie.  ^^  ^^^  Contained  in  it  was  due,  from  the  want  of  jurisdiction  of 
— 7  the  court  of  New  York,  the  proceedings  havipg  been  partly  in  ab- 

sence, and  the  like;  and,  (3.)  That  the  defender  was  entitled  to 
sh^W  jthat  no  such  decree  ought  to  have  been  pronoupced, . 

A  record  having  been  made  up,  it  appeared  that  a  variety  of  pro- 
cedure bad  tfiken  place  in  regard  to  the  debt  oontaioed  io  the  de- 
cree. The  leading  question,  how  far  the  grounds  of  the  foreign 
decree  were  examinable  in  this  Courts  was  raised  upon  the  follow- 
ing facts  and  circumstances : 

I9  1808,  the  pursuers  bad  various  mercantile  transactions  vi(& 
Owen  Elvers,  and  a  house  with  which  he  was  connected  in  .St 
TbomaS)  which  island  is  in  the  immediate  neighbourhood  of  St 
Croix,  where  the  defender  at  the  time,  and  for  several  years  after- 
wards, carried  on  basiMss.  A  bill  of  exchange,  drawn  by  Savers 
and  his  partner  upon  the  house  of  Biirke  ami  Company  of  Cork, 
had  been  transmitted  to  the  pursuers.  This  bill  was  returned  dis- 
'  honoured,  which  led  to  its  subsequent  transmisnon  to^  the  defender^ 
with  the  view  of  recovering  payment  from  Eivers,  some  time  pre* 
vious  to  1810,  through  their  mutual  correspondent,.  Hugh  Thomp* 
son  c^  Baltimore. 

Montgoflierie  and  Eivers  were  then  engaged  in  a  jobntadventure, 
from  the  proceeds  of  which  the  former  expected  speedily  to  have 
fands  in  bis  possession,  which,  it  occurred  to  him,  might,  advantage-^ 
ously  for  the  pursuers,  be  appropriated  towards  payment  of  the  debt 
due  to  them  by  Eivers.  He  accordingly  made  an  arrangemeat  with 
Eivers  for  that  purpose.  He  first  of  all  adjusted  his  own  aceount^ 
embramiKg  the  outlays  relative  to  the  joint  adventure,  and  shewing 
a  balance  of  3732  dollars  of  the  currency  of  St. Croix  due  to  him- 
by  Eivers,  who  wrote,  and  subscribed  to  it  a  doquet  to  this  effect » 
K  Si  CtoiXf  I6tk  May  1810. — On  a  settleoieiit  of  accounts,  I  fiill 
i  indebted  unto  Mr  Robert  Montgomerie  3732  dollars  77  centi^ 
S  as  above  stated,  whic^  I  promise  to  pay  him,  with  interest  hem 
^  this  date.  (Signed)  Oweh  Eivbrs.  The  fiist  proceeds  of  my 
^hidf,^  295  pottcheona  meal,  22,800  hoops,  and  21,000  stances,  in 
<,  the  hands  of  Robert  Mon^;omerie,  Esq.  and  Messrs  HsBeock  an<l 
i  M^Cormiek  of  this  island^  ta  be  appropriated  to  the  payment  oi 
^' the  above  aoeouat/  (Signed)     .  <  Qw£k  Exvebs.' 

-  Moolgomerie  then  adjusted  with  Eivers  the  snm  doe  to  the  par«<' 
siiers  under,  their  bill  of  exchange,  and  on  this  acconiU 
from  him  an  obligation  in  the  following  terms : 
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•BiUfor         -  -  • 

«  Damages,  10  per  cent     *• .        '  »  - 

*  *  ^  per  cent  protest    *  -  * 
*  Interest,  1  per  cent,  per  tnontb,    - 

L.5I6  11   11 

<  I  promise  to  pay  unto  Robert  Montgomeife,  or  order,  L.515, 

<  lis.  lid.  sterling,  bearing  protested*biU  interest  froin  31st  Janu-^ 

<  ary  lasl  till  paid,  (sajr  L.61d :  1 1 : 1 1,)  being  for  Talue  on  my  bill 

*  protested  on-  Messrs  Robert  Bnrke  and  Company  of  Cork,  liable 
« to  a  speeial  court  Si  Crois^  I6ih  of  May  ISIO.— (The  abore  is 
^  to  be  paid  ont  of  my  one-half  proceeds  of  proTisions  and  lumber, 
■  addressed  to  Messrs  Hancock  and  M'Cormick,  Bassends,  after  de* 

*  ducting  your  account/)  (Signed)        ^  Owen  Eiyirs/ 

'  .  The  subjects  of  the  joint  adventure  were  not  so  readily  disposed 
of  as  Montgomerie  had  e;ipected,  and  the  sales  effected  were  at  so 
much  lower  prices,  that,  in  July  1811,  he  became  satisfied  that  not 
kttore  than  L.SOO,  if  so  much,  would  remain  as  the  balance  of  pro^ 
ceeds  due  to  Eivers,  and  to  be  appropriated  in  payment  of  the  pur» 
suer's  debt*  In  this  situation,  although  the  accounts  with  Hancock 
and  M'Cormick,  the  holders  of  the  goods,  were  not  finally  closed^ 
be  remitted  to  the  pursuer^  the  sum  of  L.2D0,  -  with  Eirers'  obii» 
gation.fpr  the  balance,  reg^laj^ly  indiyrsed. .  , 
.  A  discharge  and  indemnity  on  acoooat  of  the  transaction,  in  the 
faUowing  terms,  was  subsequently  transmitted  by  the  pursuers  i4 
the  defender,  through  bis  friendj.  Mr  Thompson ! 

<  Received,  Norfolk,  July  12.  1815,  frem  Messrs  C«  and  Ti 
Whittle,  a  note  of  hand  of.  Mr  Owen. Elvers,  dated  St  Croix, 
May  16.  1810,  for  L.&15 :  11 :  11  sterling,  th^  amount  of  prlnci^ 
pal,  dainages  and  interest  of  a  protested  bill  of  exchange,  drawn 
by  Owen  Eivers  in  favour  of  James  M^Giregor^  on  Robert  BorkA 
and  Company  of  Cork,  which  said  protested  bill  of  exchange  was 
placed  in  the  hands  of  Mr  Hugh  Thompson  of  Baltimore,  for  coU 
lection;  and  as  it  may  be  considered  a  friendly  transaction  be^ 
tweea  that  gentleman  and  ourselves,  we  exonerate  him,  as  well  as 
his  agenfr  in  the  West  Indies,  (the  defender,)  from  all  claim  an4 
responsibility  as  regards  the  delivery  of  the  said  protested  biU  of 

-exchange  to.  the  drawer  thereof  and  the  aoceptance  of  the  note  of 
hand  above  recited ;  still  considering  and  holding  the  maker  and 
indorser  of  the  said  protested  bill  of  exchange  responsible  Co  \A 
for  the  amount  of  the  same^  with  all  damages,  interest,  charges*, 
&C.  (less  the  amount  of  Li200  sterling,  which  has*  been  received 
in  part  payment  of  the  nme,)  in  like  mawner  im  if  the  biU  still 

*  remained  in  our  possession ;  because  the  arrangement  made!  by 
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10  F«b.  1837.  <  Mr  Montgomerie  with  Owen  Eivers  was  totalljr  unwarranted  and 
^^y^^    *  aoantliorised by  us/     (Signed)     <  Jno.  and  W».  Southoate/ 

MoiiimaeiTe.      Eivers  and  Montgomerie^  accounts  were  finally  settled  under 
a  submission  in  1816;  and  afterwards,  on  an  attempt  by  Eivers 

NamUfe.  ^  ^^  j^^jj^  ^j^^  arbiter's  decision,  were,  in  1820,  judicially  deter- 
mined, so  as  to  fix  that  the  foresaid  payment  of  L.200  by  the  de* 
fender  had  more  than  exhausted  the  proceeds  of  the  joint  adven- 
ture. This  judgment  was  pronounced  in  a  suit  by  Eivers,  insti- 
tuted in  the  Town  Court  of  Frederickstadt,  in  St  Croix,  being  the 
court  of  the  domidl  of  the  defender  at  that  time,  and  at  the  date 
of  the  joint  adventure,  and  also  the  court  loci  contractus. 

The  first  suit  instituted  by  the  pursuers  to  enforce  the  obligation 
against  Eivers  was  commenced  in  1817,.  in  the  Supreme  Court  of 
New  York,  and  was  instituted  in  name  of  the  defender,  as  nominal 
plaintiff,  the  obligation  not  being  regarded  as  a  proper  indorsable 
document.  The  plaintiff  was  nonsuited,  owing  to  his  failure  to 
prove  that  the  appropriated  fund  for  the  original  payment  of  the 
claim  had  failed.  A  second  suit  was  then  instituted  in  the  same 
court  by  the  pursuers,  also  in  name  of  the  defender,  but  still  as  no- 
minal plaintiff.  This  came  on  for  trial  on  the  9th  April  1822, 
when  the  pursuers  consented  to  leave  the  case  to  be  decided  on  a 
reference  to  three  of  the  jurors.  Before  them,  Eivers  unexpectedly 
produced  in  evidence  a  jotting  which  had  been  given  to  him  by  the 
defender,  before  the  sales  of  the  joint  adventure  were  terminated. 
On  this  document  the  referees  decided,  that  after  giving  the  de- 
fender full  credit  for  the  whole  of  the  pursuer's  debt,  there  still  re^ 
mained  a  balance  of  the  proceeds  of  the  joint  adventure  due  to 
Eivers.  A  judgment  was  entered  in  Eivers'  fiavour  in  conse- 
quence. 

The  pursuers  then,  in  May  1822,  filed  a  bill  of  complaint,  in  the 
Court  of  Chancery  of  New  York,  against  Eivers,  and  the  -defender 
as  co-defendant.  At  this  time  the  defender  was  domiciled  in  St 
Croix,  but  Eivers  was  resident  in  New  York,  and  subject  to  the 
jurisdiction  of  its  courts;  but  the  defender  became  a  party  to  the 
acdon,  on  the  ground  that  the  proceeding  was  necessary  to  sub^ 
ject  Eivers.  Appearance  was  accordingly  made  for  the  defender, 
in  consequence  of  the  following  letter  from  him : 

<  Si  CroiXf  IQik  July  1822.— Thomas  Knox,  Esq.    Dear  Sir, 

*  I  take  the  liberty  to  inclose  to  you  the  following  papers,  which  I 

*  request  you  will  have  the  goodness  to  hand  over  to  a  respectable 
( lawyer,  to  appear  in  my  behalf  in  the  Court  of  Chancery : 

<  ( 1 .)  A  notarial  copy  of  a  judgment  in  my  favour,  against  Owen 
<  Eivers,  in  Danish,  and  a  translation  in  English,  forPs.  191,  7^ 
«  A\t  dated  2d  November  1820. 


No.  96.  COURT  OF  SESSION.  477 

<  (2.)  My  original  account  against  said  Eivers,  on  which  the  said  10  Feb.  1837. 
'  jadgment  is  fonnded.  ^*^V^^ 

<  (3.)  A  notarial  copy  of  Owen  Eivers'  acconnt  against  me.         Momgou^^ 

<  (4.)  Messrs  John  and  W^  Soatbgate's  indemnity,  that  acquits     — - 
me  of  all  responsibility  on  account  of  a  bill- transaction  with  Eiversj  ^^'^^^^ 
dated  12th  July  1815. 

<  (5.)  Mr  George  W.  Strong's  letter  to  me,  dated  13th  May, 
informing  the  result  of  a  suit  of  Messrs  Soothgate,  in  my  name, 
against  Elvers,  wherein  a  decision  was  given  against  me  for 
208^iy  dollars,  and  expenses,  which  is  appealed  to  Chancery, 
and  a  new  suit  entered  against  me  and  Owen  Eivers  by  Messrs 
Southgate,  for  the  balance  of  a  protested  bill  of  L.815 :  11 :  11 
sterling,  with  interest  from  lO.th  May  1810. 

*  It  becomes  necessary  for  me  to  explain  the  business  to  you. 
In  1809,  a  bill  was  sent  to  me  .by  Mr  Hugh  Thompson  of  Balti* 
more,  to  recover  from  Owen  Eivers  the  amount,  with  damages, 
interest,  &c  The  term  of  one  year  had  expired,  which  is  allowed 
by  our  laws  for  recovery.  I  considered  it  was  for  the  interest  of 
Mr  Thompson's  friends  to  take  his,  O.  E.'s,  obligation  for  said 
bill,  with  damages,  &c.  amounting,  to  L.515:ll:ll  sterling. 
All  that  I  could  recover  from  Eivers  was  L.200,  which  I  remitted 
to  Mr  Thompson,  with  O.  Eivers'  bond,  requiring  an  indemnity 
from  Messrs  Southgate,  which  is  here  inclosed.  By  it  they  re* 
serve  their  right  to  recover  from  the  drawer  and  indorser  of  said 
bill.-  Finding  they  did  not  succeed  in  recovering  the  amount  of 
said  bill,  they  entered  a  suit  in  my  name,  (without  my  consent,) 
which  has  also  &iled ;  and  Mr  Strong  now  informs  me,  that  a  suit 
is  lately  entered  in  Chancery  against  me  and  O..  Eivers  by  Messrs 
Southgate,  for  the  balance  due  on  the  P.  bill  of  L.315: 11:11 
sterling.  I  can  have  no  doubt,  from  these  papers  as  well  as  this 
indemnity,  will  clear  me  from  any  responsibility.  Mr  Eivers,  in 
his  account,  had  given  credit  for  the  whole  amount  of  the  bill  of 
L.5 15 : 1 1 : 1 1,  making  2057y^^^  dollars,  which  credit  was  rejected 
by  the  court,  as  the  bill  was.  not  my  property,  it  being  made  over 
to  Messrs  Southgate  in  1815,  at  the  time  they  granted  the  in- 
demnity to  me ;  but  the  L.200  which  I  paid  as  part  of  said  bill 
was  charged  to  Mr  Eiyers,  agreeable  to  the  judgraient,  equal  to 
Ps.  1250.  Of  course,  Mr  Eivers  is  justly  indebted  to  Messrs 
Soothgate  for  the  balance  due  on  the  bill  of  L.315: 11 :  11  ster- 
ling, with  interest  from  10th  May  1810,  with  all  the  expenses 
occasioned  by  his  procrastination.  These  proofs  that  I  now  in- 
close .to  you  will  be  produced  by  the  gentleman  acting  for  me^ 
and  it  may  be  necessary  to  protest  against  my  paying  any  ex- 
penses«    The  expense  which  these  papers  has  cost  me,  24  dollars^ 
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fO  VeU  1937.  ^  wkh  any  dthers,  should  be  refunded  to  me  by  Messrs 'Bbutbgtfte, 
^**V^^    *  when  recovery  is  made  from  O.  Eivers.  .  Meantime,  you  will 
^^I^JJ^^  *  charge  me  with  the  expenses  required.     I  remain/  &c. 

— -^  .   Answers  for  him  to  the  bill  were  filed  in  the  course  of  the  y^ar 

NttrraUfft  J 024^  The  defender  soon  afierwards  returned  from  St  Croix  ta 
this  country.  In  the  meantime,  the  suit  had  proceeded*  £iverd 
had  been  assoilzied,  and  had  then  been  allowed  to  be  examined  as 
a  witness  in  the  cause,  and  judgment  in  consequence  was  pro- 
nounced against  the  defender. 

Cases  having  been  ordered  by  the  Lord  Ordinary,  (Medwyn,)' 
after  a  debate,  the  pursuers  insisted  that  the  foreign  decree  waitf 
prima  facie  evidence  of  the  debt,  and  could  liot  be  opened  up ;  at 
all  events,  could  only  be  so  on  the  want  .of  jurisdiction,  or  on  proof 
by  the  defenders  that  the  decree '  was  erroneous  in  point  of  law. 
The  defender,  on  the  other  hand,  maintained  that  the  decree  wa^ 
examinable,  and  could  be  impeached  on  a  variety  of  grounds,  such 
as  incompetency,  injustice  in  the  procedure,  6f  as  having  been  iii 
absence,  and  founded  mainly  on  the  case  of  Sinclair  v,  Fraser,  14thr 
July  1768,  M.  4653,  as  reversed  by  the  House  of  Lords.* 
-  The  following  wer^  the  authorities  cited  by  the  parties  in  tbeii^ 
easesj  as  well  as  in  a  subsequent  hearing  before  the  Court :  ' 

Purmers*  authorities. — ^^English  cases. — Houlditch  v.  Lord  Don^-"- 
gal,  2.  Clerk  and  Finell^s  App.  Cases^  470 ;  I  •  Lefroy  and  Oootd, 
82;  3.  SymoHdSf  448,  49 L — Martin  V.  Nichols;  Kennedy,  2.  Swan* 
Bep.  929;  I.  Starkie,  228;  7.  Dum.  and  East.  ,529 *,  Molytienx,' 
2.  Camp.  Rep.  502;  Henley  v.  Soker,  2.  M.  andR.  153;  4.  TyruAUt^ 
Exch.  Casesi  751,  758.  (Justice  Parke's  dictum  as  to  Martin  f;.' 
Nichols.) 

Scotch  cases.— 'Cochran  t;.  Earl  of  Buchan,  27th  Jan.  1698|  M.* 
4544;  Swinton  v.  Goddard,  dd  Dec.  1713,  M.  4533;  Edwards  9.' 
Prescott,  29th  Dee.  1720,  M.  4535;  Hamilton  v.  Dutch  East" 
India  Company,  24th  f*eb.  1721,  M.4548;  Wilson  v.  Bronton, 
7th  Jan.  1756,  M.  4549;  Laycock  v.  Clark,  22d  July  1767,  M: 
4554;  Sinclair  v.  Fraser,  14th  July  1768,  M.  4542,  Lord  HaiUs^' 
231;  Johnston  v.  Crawford,  I3th  Dec.  1776,  M.  4544;  Chitty  «.* 
Inverarity,  and  Brown  v.  Welsh ;  White  t;.  Haliburton,  in  1818^^ 
N*  R. ;  Leith  v.  Leith  Hay,  17th  Jan.  1811. 

Defender's  authorities. — Scotch. — White  v.  Haliburton,  in  First^ 
Division;  Hamilton  i;.  Dutch  East  India  Company,  Craigie  and  Shaw* 
Stewarts  App.  69 ;  Wilson  v.  Brunton  and  Chalmers,  in  5.  Supp.' 
841 ;  Laycock  v.  Clark,  Hailesj  188 ;  best  report  of  it  is  Fol.  Diet 
iii.  228;  Cochran ;  Swinton  v.  Goddard,  H.  of  L.,  August  1715,' 
Robertson's  App.  162;  D.  4553;  Edwards  v.  Prescott;  Sinclair  9/ 
Fraser,  Hailes,  281 ;  Brown  v.  Welsh  ;  Chitty  t?.  Inverarity  i  Btfmaf 
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0.  Brown,  nnreported ;  case  of  Findlater,  see  reference  to  it,  Case,  10  Feb.  1837. 
p.  129;  Lord  Stowelly  Observations;   1.  Haggard^  297;  Brown's     ^**V^ 
Trustees  t?.  Palmer,  17th  Dec.  1830, 9.  S.  and  D.  224 ;  M'Master,  Mo^^omerii. 
7th  June  1833, 11.5.  and  D.  685,  contrasted  with  Peters  and  Mar- 
tin, 21st  June  1825,  4.  S.  and  D.  108. 

English  cases. — Houlditch  v.  Donegal,  above  cited ;  Walker  t;. 
Witter,  1.  Doughis  Reports,  1 ;  JET.  Blackstone,  ii.  411 ;  Phillips  v. 
Hunter;  Tarlton  v.  Do.,  MauU  and  Selwyn,  iv.  20 ;  Swanson,  ii.  325 ; 
Gould  V*  Kennet,  &c.;  Martin  v.  Welsh,  Symonds,  iy.  462;  New- 
land  o.  Horsman,  Raithby's  Ed.  of  Vernon* s  Bepts,,  i.  20,  note ; 
Messin  v.  Massareene,  4.  Dum.  and  East.  493. 

0 

The  Lord  Ordinary  (Jeffirey)  pronounced  the  following  interlo- 
cutor and  note : 

<  The  Lord  Ordinary,  on  advising  the  cause,  finds,  that  the  judg-  Lord  Or^- 
ment  libelled,  of  the  Court  of  Chancery  of  the  State  of  New  York,  "JJ^/"^'" 
being  a  foreign  decree,  is  not  of  the  same  authority  as  a  final  de- 
cree of  the  courts  of  this  country,  and  can  only  be  considered  as 
affording  prima  facie  evidence  of  the  truth  and  justice  of  the  claims 
of  the  pursuers ;  but  is  liable  to  be  impugned  on  the  part  of  the  de- 
fender, not  merely  by  proof  of  want  of  jurisdiction  in  the  court  from 
which  it  issued,  or  of  its  having  been  pronounced  in  absence  of  the 
defender,  or  of  material  irregularities  and  informalities  in  the  course 
of  the  proceedings,  but  also  by  proof  of  its  having  proceeded  on 
error  of  fact,  or  even  on  error  of  law,  more  especially  where  the 
law  applicable  to  the  case  was  not  the  proper  law  of  the  country 
where  the  suit  was  tried  and  determined :  Finds,  that  the  defender 
in  this  case  has  already  impugned  the  said  decree  on  several  of 
the  grounds  above  stated,  to  such  an  extent  as  to  make  it  neces- 
sary that  its  merits,  in  those  particulars,  should  be  farther  inquired 
into  and  examined;  and  therefore,  before  further  answer,  appoints 
the  cause  to  be  enrolled,  that  parties  may  come  prepared  to  state 
what  further  evidence  or  argument  they  respectively  require  on 
the  points  mentioned  in  the  third  part  of  the  anqexed  note,  or  on 
any  other  points  in  the  cause.' 

Note. — <  1.  The  doctrine  of  the  pursuers  would  put  foreign  de-  Note. 
crees  entirely  on  a  footing  with  final  decrees  of  our  own  courts ; 
for  even  those  are  examinable  in  all  the  particulars  as  to  which  they 
would  allow  the  others  to  be  examined ;  that  is,  as  to  their  authen- 
ticity, the  competency,  or  jurisdiction  of  the  court;  their  being 
in  absence,  or  being  chargeable  with  material  irregularities.  There 
taight  be  great  convenience  in  such  a  rule,- on  account  of  its  preci- 
sion and  simplicity ;  and  there  is  no  doiibt  an  appearance  of  autho- 
rity for  it  in  some  late  English  cases ;   but  the  Lord  Ordinary 
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cannot  discover  that  the  .comitds  (on  which  the  whole  anthority 
of  foreign  judgments  rests)  has  ever  been  carried  to  this  extent 
in  Scotlapd ;  and  the  most  recent  of  all  the  English  decisions,  that 
given  by  tho  Lord  Chancellor  in  the  appeal,  Hoalditdh  v.  Lord 
Donegal,  on  the  8th  and  16th  July  last,  1884,  in  which  the  whole 
matter  was  very  deliberately  considered,  seems  to  limit  it  very 
nearly  as  in  the  preceding  interlocutor,  and  as  the  Lord  Ordinary 
humbly  thinks  it  must  be  limited,  in  order  to  reconcile  the  gene- 
ral principle  with  justice,  or  different  particular  judgments  with 
each  other. 

<  To  understand  the  nature  of  these  limitations  certain  distin(>- 
tions  must  be  attended  -to;  and  it  is  apprehended  to  be  pretty 
dear,  that  the  apparent  conflict  of  some  of  the  decisions,'  and  ju- 
dicial dicta  that  have  been,  cited,  may  be  satisfactorily  explained 
1)y  referring  to  these  distinctions. 

^  2.  Where  the  facts  are  admitted,  and  the  law  tob^  applied  to 
them  is  confessedly  that  of  the  court  which  issues  the  decree, 
the  rule  laid  down-  by  the  pursuers  may  in  general  be  safely  ap- 
plied. If  such  a  case  (from  a  change  in  the  defender's  residenoe) 
had  come  for  decision  in  the  courts  of  another  country,  the  law 
of  the  state  where  the  cause  of  the  action  arose  must  have  been 
put  in  evidence- and  applied,  without  regard  to  its  discrepancy 
with  that  of  the  other  country.  But  as  there  can  in*  general  be 
no  better  (or  scarcely  ever  so  good)  evidence  of  a  foreign  laW)  as 
the  final  decrees  of  the  courts  which  daily  administer  it^  the  ip^re 
production  of  such  a  decree,  with  an  admission  of  the  facts^  should, 
in  most  cases,  .exclude  all  further  inquiry, 'and  warrant  the  instant 
interpiosition  of  the  local  authority  for  its  execution ;  and  upon 
this  ground,  accordingly,  many  decisions  have  apparently  been 
given.  .But,  even  in  this  class  of  cases,  it  might  be  hazardous 
to  hold  the  rule  as  absolutely  fixed  and  inflexible.  As  to  the  de- 
crees of  supreme  courts,  in  large  and  instructed  communities,  it 
would  scarcely  ever  admit  of  question;  but,  in  less  civilised 
states,  judgments  of  inferior  tribunals  especially,  may  proceed  on 
the  grossest  mistakes  of  their  own  law ;  and,  while  the  means  of 
domestic  review  may  be  lost,  by  change  of  domicil  or  otherwise^ 
the  Lord  Ordinary  sees  no  principle  on  which  the  courts  of  other 
countries  should  be  excluded  from  allowing  such  error  to  be  esta- 
blished, by  reference  to  living  authorities  in  that  foreign  law,  coih 
fessedly  of  greater  weight  than  the  judge  whose  decree  is  brought 
before  them. 

<  3.  But  there  is  another  description  of  cases,  where  the  right  to 
question  the  legality  of  a  foreign  decree  seems  still  more  neces^ 
sary  and  undeniable.     Suppose  a  suit  brought  to  trial  in  France 


No.  96.  COURT  OF  SESSION.  481 

between  two  Scotchmen  domiciled  in  that  country,  but  arising'  10  Feb.  I8S7» 
out  of  transactions  in  Scotland,  and  confessedly  to  be  decided  by  ^*^v^^ 
the  Uiw  of  that  country ;  and  suppose  the  laW  of  Scotland  to  be  MontfomeiiL 
put  in  evidence  ieiecordingly,  by  the  testimony  of  lawyers ;  but  — — 
that,  either  through  their  ignorance,  or  the  misapprehension  of  their  ^°^^ 
testimony  by  the  courts  judgment  is  given,  professedly  according^ 
to  the  law  of  Scotland;  but  really  in  opposition  tq  its  best  esta- 
blidied  principles.  The  judgment,  bowever,  is  final,-  the  court 
undoubtedly  competent,'  and*,  the  proc^dur^  regular.  But  before 
it  is  carried  into  effect,  the"^  parties  return  t6  their  own  country,- 
and  application  is  made  lo  the  courts  here  for  execution  on  this 
foreign  decree.  Could  it  possibly  be  maintained  that  our  Supreme 
Courts  sho^ild  be  bound  to  give  effect*  to  a  plain  mistake  or  per- 
version, of'  their  own  law,  to  therprejudice  of  their  own  subject^, 
because  embodied  in  a  foreign  decree  ?  This  the  Lord  Ordinary 
should  humbly- thinE  a  very  clear  case.  .' 
-  *'4,  But  there  «rte  others,  more  likely  perhaps  to  occur,  (and  he 
believes  the  present  to  be  substantially  of  this  description,)  in 
which  iC  might  often  be -necessary  to  apply  the  sancre  principle; 
where  the  law  according  to  which,  the  case  should  be  decided  is 
neither  that  of  the  country  in  which  the  decision  is  given,  nor  of 
that  in  which  execution  is  craved,  but  a  foreign  law  as  to  both. 
In  such  a.cas^,  the: court* pronouncing  the  decree  has  no  preroga- 
tive,  or  presumptive  advantage,  over  thatjn  which  it  is  proposed 
tor  be  reviewed;  and  the  question  comes  to  be,  more  nakedly  than 
in  any  other  situation,  one  of  pure  comitas  on  the  one  hand,-  and 
of  a  duty  to  do  complete  and  substantial  justice  on  the  other.  In 
such  a  situation,  it  woqld  rather  seem  that  no  poritive  or  inflexible 
rule  could  be  safely  adopted,  and  thajb  the  matter  inlist  be  left  to 
the  sound*  discretion  of  the.  court  applied  to,  accot'diog  to  the  cir- 
cumstances o.f  each  particular  case^  .  If  the  court  issuing  the  de-* 
cree  be  ohe.of  bigh  authority,  and  belonging  to  a  country  closely 
connected,  with'  that  in  which  the  cause  of  action  arose,-  its  judg-^ 
ments  should  scarcely  be  questioned  in  a  court  of  inferior  autho- 
rity, and  with  less  occasion  to  know  the  law  applicable  to  the 
cause.  .A  Judgment  of  the  Court  of  King's  Bench,  u))on  a  ques*  * 
tion  of  Scotch  law,  might  be  implicitly  adopted  in  Sicily  or  South 
America,  without  hazard  of  injustice.  But  it  would  be  a  very 
different  thing  if  the  judgment  of  a  court  at  Messina  or  Valpa- 
raiso, on  a  point  of  English  law,  diould  be  presented  to  the  Court 
of  Session  as  sufficient  per  se  to  Warrant  an  order  for  execution, 
without  any  examination  of  its  merits.  - 
<  5.  Such  are  the  cousidenitions  which  arise  when  a  foreign  de- 
^  cree  is  impugned  as  for  error  of  law ;  and  the  course  is  not  much 
-       - 2  K^     
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clearer  wbere  error  of  fact  is  impated.  Evidence  newly  diseoyered, 
it  is  presumed,  must  always  be  admitted  against  such  a  decree ; 
for  upon  such  evidence,  final  judgments  of  our  own  courts  may 
be  opened  up,  and  new  trials  granted  after  verdict  But  in  the 
case  of  a  foreign  decree,  should  the  strict  tests  of  noviter  veniens 
be  applied  ?  Or  should  a  court,  called  on  to  grant  execution  ex 
comitate,  be  debarred  from  looking  at  conclusive  evidence  (sup- 
pose written  evidence)  of  its  injustice,  tendered  to  them  along 
with  it,  although  it  should  appear  that  such  evidence  might  possi* 
bly  have  been  produced  before  the  decree  was  issued  ?  The  com- 
petency of  the  evidence  actually  produced  (or  rejected)  is  matter 
of  law,  and  falls  under  the  former  head.  But  the  credit  to  which 
it  is  entitled,  or  its  sufficiency  (though  believed)  to  support  the- 
allegations  of  the  party,  belong  to  a  different  category,  and  can 
scarcely  be  excluded  from  the  cognisance  of  the  court  whose  inter- 
position is  sought  by  the  successful  party.  If  the  evidence  is  not 
upon  record,  the  presumption  may  be  nearly  insurmountable,  that 
it  was  sufficient  to  warrant  the  decision.  But  if  it  is  accessible,  the 
Lord  Ordinary  is  inclined  to  think  that  it  may  always  be  looked 
at  by  the  court  before  granting  execution ;  and  that  it  should  not 
be  granted  if  it  be  palpably  and  plainly  insufficient  to  support  the 
judgment.  A  foreign  decree  has  authority  enough,  if,  in  so  fieff 
as  it  proceeds  upon  facts,  it  is  put  upon  a  footing  with  a  verdict 
obtained  in  our  own  courts.  But  such  a  verdict  may  be  quashed 
as  contrary  to  evidence,  (or  to  the  justice  of  the  case,)  although 
there  is  no  other  record  of  the  testimonies  than  the  notes  of  the 
presiding  judge. 

<  (2.)  It  is  upon  these  views  that  the  preceding  interlocutor  ha9 
been  framed ;  and  it  is  easy  to  explain  their  application.  The  first 
peculiarity  in  the  case  is,  that  the  cause  of  action  arose,  not  in  the 
state  of  New  York,  but  in  the  Danish  island  of  St  Croix,  or  St 
Thomas ;  and  that  the  defender  wiis  not  amenable  to  the  jurisdie- 
tion  of  the  New  York  Chancery.  The  law  applicable  to  the  case, 
therefore,  was  not  the  law  of  New  York,  but  the  law  of  the  Danish 
island,  and  the  courts  of  New  York  had  originally  no  power 
over  the  defender.  It  has  been  stated,  indeed,  that  the  defender 
prorogated  the  jurisdiction  of  the  Court  by  voluntarily  appearing 
and  pleading  before  it,  and  the  Lord  Ordinary  is  inclined  to  think 
that  this  is  a  good  answer  to  the  last  part  of  the  specialty  refer- 
red to.  Even  this,  however,  is  not  free  from  doubt ;  and  it  seems 
certain,  that  in  submitting  himself  to  its  jurisdiction  as  a  co-de- 
fender with  Eivers,  he  had  no  thought  of  consenting  to  have  his 
case  tried  as  the  sole  defender,  after  Eivers  had  been  assoilzied, 
or  to  peril  the  result  on  Eivers'  testimony,  as  the  only  witness  in 
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the  caoae.    By  consenting  to  plead  at  all,  he  probably  exposed  10  Feb.  1837. 
himself  to  this  consequence.    Bot  the  consideration  of  its  never    ^"^V^^ 
having  been  intended,  appears  to  the  Loril  Ordinary  (along  with  ^om^m^^ 
the  foreign  augur  of  the  transaction)  to  put  this  decree  in  a  £eur     *— 
lower  rank  as  to  authority  than  if  it  had  been  pronounced  in  a  suit     ^^^ 
between  two  residents  in  New  York,  upon  a  transaction  occurring 
within  the  bounds  of  that  state. 

<  But  what  has  mainly  weighed  with  the  Lord  Ordinary,  in  re- 
quiring further  examination  into  the  g^unds  of  this  decree^  is  the 
strong  impression  he  has  of  the  force  of  the  evidence  against  it, 
and  the  utter  insufficiency,  as  it  appears  to  him,  of  that  upon  which 
it  seems  to  have  proceeded. 

<  The  Lord  Ordinary  is  not  of  opinion  that  the  St  Croix  decree 
can  be  regarded  as  a  proper  res  judicata  between  the  present  par* 
ties,  or  that  the  court  of  New  York  should  have  dealt  with  it  as 
a  foreign  decree  of  binding  authority ;  because  the  suit  in  which 
it  was  pronounced,  though  involving  precisely  the  same  question, 
was  not  between  the  same  parties ;  but,  short  of  being  absolutely 
conclusive  of  the  cause,  it  does  appear  to  him  a  document  of  the 
very  highest  authority,  and  entitied  to  much  more  regard  than  all 
the  other  evidence  he  can  find  in  the  cause. 

<  The  whole  question  at  issue  at  New  York  was,  whetiier  the  . 
defender  had  any  funds  belonging  to  Eivers  unaccounted  for  in  his 
hands  ?  If  he  had,  he  was  bound  to  pay  them  to  the  pursuers ;  if 
he  had  not,  Eivers  was  bound  to  make  good  the  deficiency.  Now, 
in  order  to  settle  this  very  question,  Eivers  himself,  in  contem- 
plation of  the  pursuers'  second  suit  against  him,  had,  in  1820,  rais* 
ed  an  action  of  accounting  against  the  defender  in  the  island  of 
St  Croix,  where  the  defender  is  domiciled,  where  all  the  dealings 
between  them  had  occurred,  and  where  Eivers  himself  was  per« 
sonally  present  when  the  action  began ;  and  in  this  action  he  had 
exhibited  an  account,  shewing  the  defender  to  be  indebted  to  him 
in  the  sum  of  3245  Danish  dollars,  after  giving  him  credit  for  the 
whole  amount  of  the  pursuers'  original  debt  of  L.515,  lis.  The 
defender,  on  the  other  hand,  had  exhibited  his  state  of  the  account, 
by  which  he  sliewed,  that  after  taking  credit  for  no  more  ot  the 
pursuers'  debt  than  the  L.200  which  he  had  actually  paid  them, 
Eivers  was  his  debtor  for  about  200  dollars. 

*  The  court  thus  selected  by  Eivers,  and  unquestionably  the 
radical  and  proper  court  for  such  a  question,  appears  to  have  gone 
very  minutely  into  the  accounting ;  and  taking  the  benefit  of  the 
proceedings,  in  a  previous  reference  to  arbiters  between  the  parties, 
ultimately  gave  judgment  in  favour  of  the  defender,  and  found,  that 
by  the  payment  of  L.200  to  the  pursuers,  and  the  other  payments 
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<  establUhed,  he  had  more  than  exhausted  all  the  fandfl  belonging  to 

<  Elvers  in  his  hands,  and  was  his  creditor  for  a  balance  of  191  dol- 

<  lars ;  and  in  this  judgment  Elvers  acquiescedi  in  so  far,  at  least, 

<  as  never  to  seek  to  have  it  reviewed  or  altered  down  to  the  pre- 

*  sent  day. 

<  As  between  Elvers  and  the  defender,  therefore,  this  was  a  pro- 

<  per  res  judicata,  and  being  produced  in  any  foreign  court  where 

<  those  two  parties  might  afterwards  be  litigants,  was,  beyond  all 

*  dispute,  a  foreign  decree  of  the  first  class  of  authority.     Now,  both 

<  these  parties  were  litigants  in  the  New  York  Court  of  Chancery ; 

<  and  though  they  stood  there  as  co-defenders,  yet  the  point  atissne 

<  with  the  pursuers  was  truly  the  very  same  with  that  in  the  suit  be* 

*  tween  those  two  defenders,  a^  adverse  parties,  at  St  Croix,  viz. 

*  What  was  the  true  state  of  accounts  between  them,  and  whether 

*  the  present  defender  still  held  funds  of  Elvers  unacOonnted  for  in 

<  his  hands  ?  But  not  only  was  the  question  the  same  as  in  the  St 

<  Croix  suit,  but  in  reality  the  interest  was  the  same  also ;  the  only 

*  interest  at  issue  at  New  York  being. that  of  the  two  co-defenders, 

<  as  against  each  other.     The  debt  of  the  pursuers  was  not  disputed  i 

*  and  the  only  point  to  be  decided,  therefore,  was,  which' of  tixe  de- 

<  fenders  should  be  liable  for  it  ?  It  was  the  converse  of  a  multiple* 

*  poinding,  in  which  the  pursuers  had  no  proper  opponent,  and  the 

<  whole  ligitation  was  between  those  called  as  defenders.    Whatever 

*  was  res  judicata,  therefore,  or  a  binding  decree,  as  between  diem^ 
^  was  substantially  decisive  of  the  cause.;  and  though  it  would  not, 

*  perhaps,  be  strictly  sustained  as  absolutely  binding  on  the  pursuers, 

<  it  came  as  near  it  as  possible,  and,  at  all  events,  afforded  evidence 

*  which  seemed  scarcely  to  admit  of  contradiction. 

<  Now,  as  the  Lord  Ordinary  reads  the  proceedings  in  the  New 

<  York  Chancery,  he  cannot  find  that  the  authority  of  this  decree 

<  against  Eivers  is  impugned  by  any  evidence  but  the  evidence  of 

<  Eivers  himself;  and  he  certainly  cannot  reconcile  it  to  his  notions 

<  of  justice,  that  it  should  be  rebutted,  or  held  to  be  overruled  by 

<  such  a  testimony.     The  pursuers  say,  indeed,  in  their  case,  that 
^  there  was  other  evidence  produced  in  the  Chancery,  which  is  not 

*  noticed  in  the  record,  and  may  now  be  inaccessible.     If  this  be 

<  so,  the  Lord  Ordinary  expects  that  they  will  make  the  necessary 

<  explanations  and  offer  of  proof  at  the  enrollment.     But  at  present 

*  he  cannot  understand  how  it  should  be  so. 

<  The  exemplification  in  process  is  produced  by  the  pursuers 

<  themselves  as  a  complete  copy  of  all  the  proceedings ;  and  it  cer* 

<  tainly  contains  abundance  of  useless  details  and  repetitions ;  and 

<  as  all  depositions  of  witnesses  in  a  Court  of  Chancery  are  under^ 

*  stood  to  be  taken  in  writbg,  it  is  not  easy  to  suppose  that  nny 
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tbing  of  this  kind  has  been  omitted.    There  are  references,  no  10  Feb.  1837. 
doubt,  in  the  -declarations  and  answers,  to  evidence  produced  in     ^***V^^ 
the  two  former'suits  against  Eivers  at  common  law;  but  as  the  j^ontgomerie. 
defender  was  no  party  to  those  suits,  they  cannot  affect  him ;  and 
therefore,  looking  through  the  whole  voluminous  proceedings,  the 
Lord  Ordinary  really  sees  nothing  to  oppose  to  the  St  Croix  decree 
but  the  oath  of  Eivers  alone,  the  real  party  in  the  cause. 

<  The  nature  of  that  oath,  too,  is  not  a  little  remarkable.  While 
itill  a  joint  defender  with  the  present  defender,  he 'made' dath 
(as  was  necessary)  to  the  verity' of  his  answers,  which  contained 
tiie  substantive  averment,  that  the  defender  still  had  funds  of  his  to 
a  great  eztept  in  his  hands;  and -when  afterwards  called  as  a  wit* 
nte  for  the  pursuers,  he  produces  the  very  account  upon  which 
he  had  libelled  bis  unfortunate  action  at  St  Croix  in  1820;  and 
after  swearing  generally  that  it  was  correct,  proceeds,  in  the 
rest  of  the*  deposition,  to  explain  and  maintain  the  whole  of  the 
different  items  of  which  -it  is  composed;  and  so  makes  out  by 
his  oath,  that  the  balance  then  unsuccessfully  claimed  by  him, 
of  3245  dollars,  was  notwithstanding  justly  due.  The  account  is 
engrossed,  first  at  page  SI  of  the  exemplification,  as  piirtof  the  St 
Croix  decree,  and'again  at  page  106,  as  exhibit^  No.  1,  produced 
atEiversf  deposition  in  the  Chancery  of  New  York.  The  two 
copies  are  Verbatim  et  literatiqi  the  same ;  and  the  last  as  Well  as 
the  first  bears  date  at  St  Croix,  24th  January  1820,  being  the 
very  date  of  instituting  the  action  in  that  island.  To  the  Lord 
Ordinary  it  appears  incomprehensible  how,  without  any  reference 
to  oath, .  the  single  and  unsupported  deposition  of  a  party  to  the 
verity  of  a  claim,  which,  i|fter  full  investigation,  had  been  totally 
rejected  by  the  decree  of  a  competent  court,  should,^though  re^ 
ceivable,  he  held  as  better  proof  of  the  fact  than  that  final  and  on- 
challenged  decree. 

<  (3.)  The  points  to  which  the  Lord  Ordinary  wishes  the  parties 
to  speak  at  next  calling  are,  1^,  The  pursuers  to  state  and  ex« 
plain  what  further  evidence,  beyond  the  deposition  of  Eivers  and 
relative  accounts,  was  produced  to  the  Chancellor  at  New  York, 
and  how  such  evidence  (if  there  was  any)  is  to  be  recovered,  ^dly^ 
To  state  and  explain  what  farther  evidence  they  can  now  bring 
in  support  of  their  decree,  and  to  rebut  the  effect  of  the  judgment 
at  St  Croix  in  1821.  8%,  The  defender  to  be  heard  (if  he  shall 
so  desire)  upon  his  pleas,  that  the  Chancellor  of  New  York  had 
no  jurisdiction  over  him  after  Eivers  ceased  to  be  a  co-defender, 
— his  prorogation  of  the  jurisdiction  being  only  <m  the  suppo- 
sition that  he  was  to  continue  a  party,  and  consequently,  not  to 
be  made  a  mtness  against  him,  and  on  his  plea,  that  the  St  Croix 
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decree  was  truly  res  judicata  in  such  a  case  as  this,  even  as  agunst 
the  pursuers.  Athly^  The  defender  to  explain  farther  what  he 
offers  to  prove  as  to  the  extinction  of  the  pursuers'  claim  against  him 
through  lapse  of  time,  supposing  it  otherwise  good,  bthly^  To 
state  what  farther  proof,  beyond  the  St  Croix  decree,  he  is  now 
ready  to  bring  in  support  of  his  defence.' 


The  pursuer  reclaimed^  and  a  hearing  was  ordered. 
Panuer*s  Dean  of  Fac.  (Hope)  pleaded — The  principle  fixed  in  England 

^«^  apd  in  Scotland,  as  to  the  effect  of  foreign  decrees,  is  that  announced 

by  Lord  Braxfield,  in  Watson  v.  Ronton,  1792,  BelPs  Caees^  pp.  92, 
107,  which  related  to  the  effect  of  the  Lord  Chancellor's  certificate. 
Though  that  principle  was  not  then  settled  by  decisions,  it  has  been 
since,  by  cases  reported,  as  well  as  unreported.  No  doubt  there  has 
been  much  reluctance  to  recognise  foreign  decrees,  and  simply  to 
shut  our  eyes  and  give  effect  to  these  decrees.  Accordingly,  limita- 
tions and  restrictions  have  been  introduced,  inconsistent  with  the 
important  rule  itself. 

The  interlocutor  of  the  Lord  Ordinary  involves  two  questioni^ 
not  kept  separate  in  the  relative  note  :  1.  The  regularity  of  the 
decree,  which,  if  questioned,  I  admit  the  party  must  appear  and 
support;  and,  2.  The  authority  of  the  foreign  decree  as  betwixt  the 
two  parties,  and  who  both  now  appear.  The  circumstances  are 
short,  and  I  am  willing  to  take  the  defender's  own  account  of  the 
transaction,  as  given  in  page  2.  of  defences,  coupled  with  our 
statements  in  articles  18.  14.  15.  and  16.  of  the  record  to  which  I 
now  refer.  The  defender  says  we  lost  our  suits  against  Eivers  from 
mismanagement.  1.  That  might  be  a  good  defence  when  we  come 
to  prosecute  him.  2.  That  is  a  plea  on  which  the  Court  of  Chancery 
was  qualified  to  j  udge  better  than  any  other  tribunal.  From  the  state- 
ment for  the  defenders,  pp.  12.  and  13,  it  will  be  observed,  that  the 
suit  was  not  against  one  of  them  alone.  The  defender's  letter  from 
St  Croix,  Idth  July  1822,  authorising  appearance  in  the  suit,  is,  we 
maintain,  equivalent  to  a  foreign  decree  as  betwixt  these  parties, 
whatever  may  be  the  effect  of  a  foreign  decree  generally.  Look 
to  the  proceedings  in  the  Chancery  Court.  Montgomerie  signs 
with  his  own  hand  his  answers  and  makes  oath :  Eivers  and  he  had 
separate  counsel.  Mr  Solicitor  moved  that  his  answer  be  held  as  duly 
returned :  that  is  done,  and  no  appeal  is  entered  against  the  Chan- 
cery judgment.  It  is  important,  whether  this  be  received  as  a  final 
court,  or  as  an  appealable  decision  actually  not  appealed.  At  all 
events,  it  is  the  decision. of  a  Supremp  Court;  see  firown  v.  Brown, 
Lord  Lyndhurst,  4.  W.  and  S.  Eep.  28;  although  this  b  a  stronger 
case  than  that  of  firown  on  the  facts* 
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But  the  Lord  Ordinary  thinks  there  are  specialties  on  which  the  10  Feb.  1837. 
decree  may  be  impugned,  and  he  states  these  on  page  8.    On  these    ^^"^V^ 
I  remark,  1.  Though  the  contract  was  in  St  Thomas's,  I  may  still  Mom|o^rte. 

sue  Eivers  in  New  York.    2.  There  are  no  specialties  of  the  nature     

here  stated.  His  Lordship's  chief  reliance  is  as  stated,  p.  3,  4,  ^^^^^ 
note.  '  But  what  mainly  weighed,'  &c.  was  the  force  of  this  evi- 
dence. This  is  an  alarming  view.  It  is  not  relevant  to  say,  let  me 
look  into  the  evidence  upon  which  the  foreign  decree  has  been  pro- 
nounced. We  have  not  been  heard  here  upon  the  evidence.  In- 
deed, I  assume  you  may  hold  the  evidence  insuflScient  in  arguing  the 
general  question;  but  the  Lord  Ordinary  is  strongly  impressed 
against  the  decree  on  the  merits,  without  hearing  us  on  the  merits. 
There  is  no  authority  for  beginning  at  this  end  of  the  question.  This 
is  thus  reversing  the  question  on  the  merits,  in  considering  whether 
it  ought  to  be  opened  up.  The  foundation  of  the  remark  is,  that  the 
Chancellor  of  New  York  paid  too  little  attention  to  the  St  Croix 
decree.  He  says  it  is  entitled  to  great  attention ;  but  to  that  foreign 
decree  I  was  no  party.  I  maintain  that  there  is  no  necessity  for 
going  into  the  merits,  having  a  foreign  decree,  which  I  shall  other- 
wise shew  to  be  well  founded. 

There  are  no  specialties  entitling  you  to  deal  with  the  case  other- 
wise than  as  a  proper  foreign  decree.  Montgomerie  and  South- 
gates  chose  to  have  the  question  tried  there :  decree  was  pronoun- 
ced, causa  cognita,  after  hearing  counsel;  and  thus  it  has  all  the 
requisites  of  a  proper  decree,  having  the  weight  which,  the  authori- 
ties hold,  entitles  it  to  execution  in  this  country.  With  regard  to 
the  Lord  Ordinary's  views  on  this  general  part  of  the  case,  the 
four  different  grounds  are  not  reconcileable  with  the  views  of  jurists 
or  of  decided  cases.  1.  The  doctrine  of  the  Lord  Ordinary,  in 
sect.  2.  of  p.  2,  is  not  well  founded.  It  is  not  competent  to  take  the 
opinion  of  a  lawyer  against  the  opinion  of  an  inferior  court.  The 
law  of  the  country  and  in  the  court  that  the  parties  resort  to  is 
binding  and  conclusive.  There  is  no  case  establishing  the  dis- 
tinction in  sect.  "S,  p.  2,  note.  In  Sir  J.  G.  Craig  v.  Stein's  Assig- 
nees, in  the  House  of  Lords,  no  such  distinction  was  recognised.  All 
they  found  themselves  entitled  to  say  was,  that  Mr  Montague's  opi- 
nion was  wrong.  The  view  in  sect  4,  p.  2,  note,  is  pure  speculation, 
without  authority.  The  defender  has  not  rested  his  case  on  these 
grounds.  The  defender  has  taken  up  the  old  distinction  betwixt 
the  decree-absolvitor  and  decree- condemnator,  as  in  Erskine  and 
Karnes. 

The  ground  referred  to  by  the  authorities  by  the  defender  are 
now  abandoned  as  insubstantial  and  untenable.  The  defender  quotes 
C.  J.  Eyre;  but  Mr  Starkie,  vol.  L  p.  231,  edit.  1833,  says,  the 
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10  Feb.  1837.  rule  laid  down  by  Lord  Mansfield  and  Eyre,  C.  J.  is  bad.    Ersk.  iv. 
^*^V^^    3.  4,  refers  to  Wilson  and  Brunton  in  1756,  without  being  aware  it 

WoSme.^;.  ^  '^'^"'ed  in  the  House  of  Lords. 
Karnes  treats  it  quite  differently  in  his  Principles  of  Ekjuity,  p.  52. 

Fie^^*^ '  ^^  ^y^'  ^^^  difference  lies  betwixt  the  sentence  acquitting  and  sen- 
tence condemning.  The  defender  adopts  both  authorities  without 
adverting  to  the  distinction.  Either  distinction  is  irreconcileable 
with  principle.  The  question  just  is,  what  weight  is  due  to  a  judg- 
ment;  whether  the  party  is  entitled  to  found  on  it  or  except  to  it?  Yoa 
equally  hold  it  to  be  binding  as  betwixt  these  parties.  There  is  no 
ground  for  distincition  betwixt  actio  et  exceptio  rei  judicatie ;  and  if 
so,  the  defenders'  argument  falls.  But  the  Scotch  Court  was  origi-' 
Dally  misled  by  the  earlier  English  cases  as  to  courts  of  record  and 
courts  not  of  record.  That  distinction  is  not  well  founded.  Another 
curious  distinction  in  England  is,  that  the  judgment  of  a  foreign  ad- 
miralty court  is  of  binding  authority.  *  That  admiralty  courts  admi- 
nister the  law  of  nations  can  .be  no  ground  for  giving  effect  to  their 
decrees,  because,  aecordjing  to  the  Lord  Ordinary,  we  are  all  alike 
capable  of  administering  that  branch  of  law.  But  that  is  the  last 
class  of  cases  in  which  such  judgments  should  be  binding;  and,  in 
truth,  there  is  no  principle  for  such  a  distinction.  No  doubt  such . 
decrees  may  have  been  admitted  as  dealing  more  with  general  prin- 
ciples, and  became  first  acknowledged  as  of  paramount  wthority,  and 
because,  too,  you  are  most  likely  to  understand  the  principles  on 
which  tliey  are  decided* 

I  n^d  not  go  over  the  opinions  of  general  jurists.  They  are  re- 
ferred to  in  the  cases.  We  have  the  authority  of  Voet  and  Huber» 
two  chapters  in  the  last^mentioned  author  bearing  on  the  subject 
But  I  proceed  to  the  English  judgments.  The  case  of  Sinclair  and 
Fraser,  as  reversed  in  the  House  of  Lords,  being  referred  to  by  de- 
fender, it  is  more  necessary  to  look  to  that  law.  Before  last  ad- 
vising of  this  case,  notes  of  Lord  Brougham  in  Houlditch  v.  Lord 
Donegal  were  produced.  These  notes  are  material  in  reference  to 
the  judgment  in  that  case,  when  it  went  back  to  Ireland,  and  was 
decided  by  Sir  Edward  Sugden,  L.  C.  It  is  reported  now  in  2. 
Clark  and  Finnellyy  App»  Ca.  470.  This  case  related  to  claims  on 
the  estate  of  Lord  Donegal.  Judgment  was  pronounced  in  England 
by  the  Vice- Chancellor,  sustaining  the  debt  and  appointing  a  recei- 
ver over  the  estates.  Houlditch  went  to  Ireland  and  craved  Lord 
Flunket  to  enforce  this  English  decree.     Lord  Donegal  resisted. 

In  the  arguments  of  counsel,  all  the  authorities  are  quoted ;  but 
one  case  not  mentioned,  that  of  Martin  v.  Nichols,  reported  in  vol.  3. 
of  Symonds,  448.  In  Lord  Donegal's  case.  Lord  C.  Plunket  dis* 
missed  the  bill  praying  for  execution  of  the  Englisli  decree.     But 
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that  was  a  strong  case,  a  foreign  decree  of  the  Yice^-Cbancellor  in  10  Feb.  18S7. 
England,  declaring  that  a  receiver  should  be  appointed.      Right    ^'"^y^^ 
was  reserved  to  the  parties  to  adopt  such  proceedings  in  the  Irish  ^onteomilrie. 

court  as  they  might  think  fit.     An  appeal  was  taken,  also  an  appeal      

by  a  Mr  Salt.    The  judgment  of  Lord  Brougham  was  favourable  pJ'J^*'^'* 
to  the  effect  of  the  foreign  decree.     He  held  that  the  dismissal  of 
the  bill  by  Lord  Plunket  was  wrong,  and  that  the  order  of  the  Vice- 
Chancellor  in  England  ought  to  have  been  complied  with,  and  a 
receiver  appointed.     The  case  of  Martin,  in  3.  Symonds,  was  not 
quoted  to  Lord  Brougham.     The  Court  of  Chancery  is  directed  to 
enforce  the  decree.     This  is  the  strongest  case  that  has  occurred  in 
support  of  the  efficacy  of  a  foreign  decree.     In  L»efroy  and  Goold, 
vol.  i.  p.  8S,  Sir  Edward  Sugden,  L.  C,  decides  on  a  competition 
betwixt  Salt  and  Houlditch,  two  competing  creditors  on  the  Done- 
gal estates.     Salt  had  got  a  receiver  appointed  in  Ireland.     Houl- 
ditch's  receiver  was  appointed  by  order  of  the  English  Chancery 
Court     Lord  Chancellor  Sugdeo  said  it  was  one  thing  to  give  effe'ct 
to  a  foreign  decree,  so  as  to  enforce  it  against  land  in  Itehmd ;  an- 
other to  make  it  cut  down  a  prior  right  obtained  by  Salt.     When 
we  look  to  the  settled  law  in  England,  we  find  it  is  just  as  held  by 
Brougham,  C;  see  Martin  r.  Nichols,  3.  Symonds^  450,  461,  de- 
cided by  Sir  L.  Shadwell,  Vice*C.     In  the  course  of  his  speech 
he  says,  the  older  practice  had  been  in  accordance  with  giving  effect 
to  a  foreign  decree;  see  2.  Swanst  823,  where  the  law  is  so  laid 
down  by  Nottingham,  L.  C.    Starkie,  voL  i.  228,  gives  the  cases  as 
settling  the  law,  that  foreign  judgments,  if  regular  in  the  courts 
pronouncing  them,  are  entitled  to  effect.     He  also  says,  admiralty 
judgments  stand  on  no  different  footing.     And  Lord  Nottingham 
says  so  also  in  the  case  referred  to  by  the  Vice-Chancellor.     The 
defender  quotes  cases  about  the  meaning  or  interpretation  of  foreign 
decrees  in  maritime  cases ;  but  when  you  find  the  foreign  judgment 
clear,  it  is  held,  as  well  laid  down  in  7.  Dum^  and  EasL  523,  by 
Justice  Laurence,  that  it  must  receive  effect.    Looking  to  foreign 
decrees,  you  are  to  presume  that  they  have  been  regularly  obtained; 
2.  Campb,  502»  and  Henley  v.  Soker,  2.  Man*  and  RyL  553^  de- 
cided by  Lord  Tenterden,  C.  J.,  establishes  the  same  principle. 
He  said.  You  are  to  look  to  the  substsmce  of  the  judgment.     Martin 
V.  Nichols  was  approved  of  in  Exchequer  before  Lord  Lyndhurs^ 
C.  B.  in  1834;  4.  Tyrwh.  751,  and  p.  758.     Park,  B.  says,  Martin 
«;•  Nichols  was  well  considered.     Thus,  in  England,  foreign  decrees 
are  held  entitled  to  execution. 

With  regard  to  the  Scotch  authorities,  see  Cochran  v.  Earl  of 
Bnchan,  27th  Jan.  1698,  (M.  4544.)  But  see  also  Lo.  P.  Dal- 
rymple's  remark  and  explanation,  that  it  was  a  simultaneous  suit. 
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10  Feb.  1837.  Goddard  v.  Swinton,  3d  Dec.  1713,  {M.  4538,)  is  an 
^^"^V^^    ment  on  the  general  point.     In  Edwards  v.  Prescptt,  29th  Dec. 

MoDt^^rle.  ^720,  (M.  4535,)  the  general  plea  was  not  maintained.     It  was 
only  maintained  that  it  was  not  a  decree  that  the  English  Courts 

Pi«uu  ^ '  would  enforce.  Hamilton  v.  Dutch  East  India  Company,  24th  July 
1721,  (M.  4548,)  is  quite  mistaken  by  Mr  Erskine.  ^  Watson  v. 
Brunton,  7th  Jan.  1756,  (M.  4549,)  though  quoted  by  Erskine, 
was  reversed.  Kames,  in  Mor.  p.  4554,  gives  reasons  of  reversal ; 
and  in  5.  Brown.  Supp.  841,  in  reporting  result  of  this  case.  Lord 
Monboddo  says,  ^  this  decree  reversed,'  &c.  Laycoek  v.  Clark, 
22d  July  1767,  {M.  4554.)  The  case  of  Sinclair  v.  Eraser,  14th 
July  1768,  (M.  4542,)  is  chiefly  relied  on  by  defender.  Hatles^ 
p.  231,  shews  there  was  great  fluctuation  in  opinion ;  but  farther, 
that  the  Court  held  it  to  be  a  decree  in  absence.  Appeal  papers 
also  shew  this.  In  looking  to  the  appeal  case  for  respondent,  it 
appears  she  averred,  and  it  is  not  denied,  <  that  the  Jamaica  judg- 
<  ment  was  in  absence.'  And  she  pleaded,  that  such  judgment  not 
being  in  foro,  could  be  impeached.  This  judgment,  then,  could  not 
have  proceeded  on  the  ground  that  every  foreign  decree  was  eza* 
minable.  In  session  papers  in  Sinclair  v.  Eraser,  the  case  Wedder^ 
burn  V.  Keith,  N.  R.  is  noticed.  Johnston  v.  Crawford,  (Af.  4544,) 
shews  that  foreign  decrees-arbitral  receive  effect.  Then  came 
Brown  v.  Welsh  in  this  Division  of  Court. 

As  to  the  unreported  cases,  I  refer  to  Brown  v,  Welsh,  16th  Nov. 
1808,  N.  R.,  stated  in  Chitty's  case  to  have  been  an  express  autho* 
rity  in  the  defender's  favour ;  but  Lord  President  Hope's  session 
papers  and  notes  shew  it  was  a  decision  in  our  favour.  From  reclaim- 
ing  petition,  it  appears  the  Lord  Ordinary  held  the  foreign  decree  tp 
be  probatio  probata.  Cbitty  v.  Inverarity,  also  unreported,  relates 
to  the  effiect  of  a  judgment  obtained  in  Madras.  Inverarity  claimed 
execution.  Lord  Newton  refused  efi^ect  to  it  The  first  petition 
was  refused,  but  the  second  reclaiming  petition  was  appointed  to 
be  answered.  Lord  President  Hope  wrote  out  an  opinion  that  a 
foreign  decree  is  not  examinable;  but  a  hearing  was  ordered.^  In- 
verarity went  t6  India,  and  cause  was  abandoned.  Thus,  the  inter- 
locutor adopted  by  Lord  Newton  from  Sinclair  v.  Fraser  never 
was  confirmed.  There,  is  also  another  unreported  case,  where  a 
foreign  decree-condemn^tor  was  given  effect  to ;  White  v.  Halibur-- 
ton,  1818,  First  Division.  White,  the  unsuccessful  party,  raised 
an  action.  Haliburton  produced  the  decree.  Lord  AUoway  pro- 
nounced opposite  judgments,  and  ordered  memorials-to  Court  The 
decree  was  from  a  court  in  Carolina.  Judgment  was  pronounced 
by  Court  after  a  hearing.    The  judgment  pronounced  must  have 
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keld  Sinclair  v.  Fraser  not  to  hare  been  a  decree  in  foro,  holding  10  Feb.  1837. 
it  can  only  be  opened  up  on  the  ground  of  iniquity.  ^-^y"^^ 

Lord  President  Hope's  notes  shew  they  first  thought  they  could  Momgomerie. 

sustain  a  judgment  of  absolvitor ;  but  he  makes  a  second  note,  shew-       

ing  his  original  impression  in  Inverarity's  case  was  right,  that  no  pl'e^*'.' 
foreign  decree  is  examinable,  and  that  Sinclair  v.  Fraser  is  not  well 
founded*  It  might  come  to  this,  that  a  decree*condemnator,  if  not 
executed,  is  examinable.  The  result  is,  1.  That  Sinclair  v.  Fraser 
is  thus  not  applicable  to  all  decrees.  2.  That  a  foreign  decree 
in  foro  is  conclusive,  assuming  it  has  been  duly  obtained,  and  is  not 
impeachable  in  the  law  of  the  country  in  which  it  was  pronounced. 
Mrs  Leith  v.  Leith  Hay,  17th  Jan.  181 1,  JP.  C,  and  the  case  of  Find* 
later,  mentioned  in  a  note  to  Leith  Hay's  case,  enforce  the  same 
principle. 

Rutherfurdy  for  defenders,  pleaded — That  unless  the  law  affecting  Defenders' 
such  questions  were  to  be  altered,  the  Scotch  case  of  Sinclair  v.  ^^^^ 
Fraser,  as  rerersed  in  the  House  of  Lords,  and  approved  of  by 
Lord  Mansfield,  must  be  held  conclusive*  AH  principle,  and  every 
authority  of  weight  or  decision  upon  the  point,  confirmed  the  rule 
there  settled.  Analogous  questions  in  our  Courts  all  proceeded 
upon  a  recognition  of  this  principle^ 

There  was  no  difficulty  in  getting  at  an  English  executor  in 
courts  in  this  country,  there  is  no  want  of  jurisdiction ;  but  on  the 
ground  that  this  Court  is  not  competent  to  try  such  a  question,  the 
Court  will  either  dismiss  the  action,  or  suspend,  to  see  whether 
remedy  cannot  be  obtained  in  England;  Brown,  17th  Dec.  1830, 
9.  Sh.  234 ;  M'Master,  7th  June  1833, 1 1. 5,  685.  Contrast  these 
with  Peters,  29th  June  1825, 4.  Sk.  108,  where  you  sisted  process  to 
gee  whether  Peters  would  answer  in  Chancery.  If  the  Court  here 
find  a  question  rightiy  decided  betwixt  competent  parties,  still  it  is 
examinable ;  and  so  a  judgment  of  a  foreign  court,  as  to  a  contract 
made  within  its  own  territory,  say  in  Jamaica.  But  what  was 
the  answer  made  in  the  cases  of  Goddard,  and  Sinclair,  and 
Inverarity  ?  It  is  liable  to  be  impeached ;  it  is  examinable,  and  this 
Court  will  not  put  forth  its  hand  to  enforce  it.  The  Lord  Ordinary 
put  a  case  of  a  foreign  decree,  involving  the  validity  of  a  Scotch  mar- 
riage; and  this  Court  on  looking  into  it,  and  seeing  it  has  grossly  mis- 
interpreted Scotch  law,  could  this  Court  be  obliged  blindly  to  comply 
with  it?  See22d  Feb.  1831,  5.5%. Sf  JV.,  Stein's  Assignees.  There 
English  opinions  were  taken,  and  judgment  given  accordingly.  But 
Lord  Brougham,  (C.)  held  that  the  law  given  was  bad,  reversed 
the  decree  as  bad,  with  reference  to  the  information  on  which  it  pro- 
ceeded.   So  in  Breadalbane  v.  Lady  Chandos,  in  House  of  Lords,  it 


492  DECISIONS  OF  THE  No.  95. 

10  Feb.  1837.  was  maintained  that  English  opinions  should  hare  been  taken.    But 
^^*v*^    the  House  asking  whether,  on  the  part  of  Lord  Breadalbane,  we 

Montgoroede.  Wanted  it  remitted  back,  and  we  declining,  the  question  «was  raised 
^      and  determined  by  the  House,  that  as  the  contract  stood,  the  case 

Pie«u  *"       ^^^  been  properly  decided. 

Having  done  with  the  Scotch  cases,  the  English  cases  cannot  go 
to  maintaia  the  Scbtqh  law,-  and  I  do  think',  thajt  where  th^reis  a 
train  of  decisions  in  Scotland,  the  English  law*  is  not  the  best  to 
look  to  for  opinions  on  international  law;  -Confiiiing  the  argument 
to  a  few  of  the  cases,  Houlditch  v.  Lord  Donegal,  2.  Clark  and 
Finnelly^  407)  was  referred  to  by  thie  Dean  as' shewing  that  a  foreign 
decree  was  not  examinable.  The  Lord  Chancellor  lays  it  down 
di£ferently.  It  no  doubt  is  compe^eqt  for  the  Chancery  Court  to 
appoint  a  receiver  over  a  foreign  estater>-no  unusual  exercise  of 
power  to  do  so — and  it  was  done  in  that  case.  The  Court  of  Chan- 
cery exercised  its  jurisdiction  over  the  Irish  property,  through  the 
medium  of 'the  person  cit^d*before  it  in  Edgland/  Lord  Brougham- 
says  it  would  be  it  strong  thing  for  a  court  of  one  country  to 
gpive  conclusive  force  to  a  foreign  decree.  This  therefore  is  no 
authority,  but  the  reverse,  that  a  foreign  decree  is  not  traversible. 
The  great  case  is  that  of  Walker  v.  Witter.  And  as  to  Mr  Starkie, 
he  is  not  an  authority  on  the  general  question.  In  1.  Douglas^  Bep. 
1,  Lord  Mansfield  says,  the  foreign  decree  i^  only  prima  facie  i&vi- 
dence.  He  says,  the  doctrine  in  Eraser  t;;  Sinclaiii*  is  well  foundeiti 
that  foreign  decrees*  are  examinable ;  .and  he  quotes  ar  Welsh  casCi 
the  decision  in  which  was  examinable  in-  an  English  court.  In  a 
note  to  that  ca^e,  Buller,  J.,  held  Eraser  v.  Sinclair  to  be  sound, 
and  the  ground  of  Lord  Mansfield's  dictum  is  given.  The  same 
doctrine  is  laid  down  in  2.  H,  Blacky  411^  inPhillips^  decided  by 
Eyre,  C.  J.  Then  Tarltbn  v.  Tarlton,  4.'.  Mau/.  and  Selwi  20, 
which  is  much  mistaken  in  Synaons'  report  of  Martin,  referred  to  on 
the  other  side.  Lord  Ellenbbrough  wenton  the  ground  that  he  had 
not  the  proper  parties  before  him.  The  parties  to  the  original  suit 
were  not  there,  and  they  could  riot  go  into  it  with  a  stranger.  Dean 
said  that  new  cases  had  been  discovered,  2.  Stcan^  325,  in  a  note  to  a 
case  of  Kennedy  v.  Lord  Cassillis..  But  the  cases  there  clearly  wer^ 
not  examinable  decrees,  and  do  not  apply  to  ordinary  municipal 
decrees.  Martin  v'.  Nicholls  was  a  case  very  unfavourable  to  the 
decree  being  examinable.  There  is  no  change  in  the  law  of  £ng« 
land ;  therefore,*  they  hold  that  a  foreign  decree  may  be  impeached 
on  the  same  grounds  as  it  might  be  in  this  country,  following  Sinclair 
V.  Eraser  as  their  beacon.  See  1.  y^rnpth  ^».Raithky's>dit ; 
Newland  v.  Hassmaa.    In  Messin  i;.  Masserene,  4.  Durru  and  East 
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498,  it  18  laid  down,  that  an  action  will  lie  on  foreign  judgment;  10  Feb.  1837. 
but  defendant  may  go  into  grounds  of  action.  ^^^1^^^^ 

As  the  judgment  is  only  prima  facie  eridence^  and  trayersible,  Montgomerie. 
there  is  enou&^h  stated  and  established  to  justify  the  Court  in  open-  ^t^t 

,        ,^-  J  J  r  Defenders' 

ing  ap  that  judgment  -  *  Pleas. 

»  * 

The  Court  hflyingf  taken  time  to  consider,  expressed  the  follow- 
ing opinion9 :.  •   •    :.  ./     "     • 

Lard  Medioyn^-^Thls  question  .is  not  of  frequent  Occurrence,  Opinion  of 
nor  has  it  recently  been  before  this  Division  of  the  Court  The  last  Court. 
time  it  was,  a  hearing  was  ordered^  which  never  took  place.  The 
occasion  for  such  questions-  does  not  arise  in  the  early  intercourse 
of  states,  nor  in  the  early  jurisprudence  of  any  country. .  In  course 
of  time,  intercourse  with  foreign  nations  lead  to  contracts,  which  re«> 
quire  to  be  enforced  against  a  defender  in  the  courts  of  domicil 
different- from  tocus  contractu^.  .  Hence  contracts  perfected  abroad 
are  sustained  and  enforced. 

With  us  in  Scotland,  by  1487,  c.  105,  the  King  and  Council 
is  declared  the  Court  peculiar  to  the  causes  of  strangers  of  other 
realms. 

The  Court  of  Session  succeeded  to  this  jurisdiction,  and  a  parti- 
cular day  of  the  week  was  assigned  for  such  causes.  Foreign  coni- 
traCts  were  sustained  i^ccording  to  the  lex  loci  contractus,  and  en- 
forced; For.toun,  19th  Jan.  1610;  Lamingtoii,.  2d  March  1627,  and 
Other  cases  in  the  Dictionary,  v.  Foreign,  A  bond  on  this  ground 
is  enforced  though  subscribed  without  witnesses. 

In  like  manner,  accession  to  a  trust^eed  for  creditors  in  Bremen^ 
was  held  effectual  in  this  country  to  preclude  arrestments  against  the 
debtor  used  here;  Rhous  v.  Parish,  6th  August  1776.  This  is  on 
the  principle  of  contract 

In  like  manner,  that  species  of  contract,  by  which  parties  submit 
a  dispute  to  arbiters,  is  sustained,  .and  their  award  is. enforced  and 
given  effect  to  without  examination;  Johnstone,  Idth  Dec.  1776. 
This  is  held  to  be  a  voluntary  contract,  by  which  both  must  be 
bound.  At  first  the  Court  found  the  decree-arbitral  challengeable, 
and  allowed  parties  to  be  heard  on  the  merits ;  but  found  the  pur* 
ffuer  entitled  to  execution  in  the  meantime,  on  finding  caution  to 
repeat  if  it  should  be  found  that  the  whole  or  part  has  been  wrong« 
fiilly  8(warded  by  the  Dutch  airbit^rs.  This  proceeded  on  the  prin- 
ciple that  the  regulations  1695  applied  only  to  decrees-arbitral  pror 
.  nonnced  in  thid  Country,  and  the  allegation  that  most  modern  ifa* 
tions,  and  in  particular  Holland,  allowed  decrees-arbitral  to  be  set 
aside  on  the  head  of  iniquity :  In  short,  giving  the  same  effect  to 
4he  submission  and  awsLrd  as  in  the  cfountry  where  it  was  pronounced. 
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10  Feb.  1837.      But  m  a  case  for  opinion  of  Dutch  counsel,  it  was  ascertained 
^^*^V^^    that  such  decrees  were  not  chdlengeable  by  the  law  of  Holland.    The 

Mon^om«rie.  ^^^^  altered  their  former  interlocutor,  repelled  the  reasons  of  reduc- 
— —         tion,  and  found  the  other  party  liable  to  him  in  the  full  sum  awarded 

Couru"  ^  ^y  ^^®  ^^^  decree-arbitral ;  Mor.  App,  No.  1.  v.  Arbitration  ;  the 
only  inquiry  in  such  a  case  being,  have  the  parties  submitted,  and 
has  decree  been  pronounced  ?  This  is  a  strong  advance  towards 
supporting  and  giving  effect  to  the  decrees  of  a  foreign  court 

When  claims  arise  against  a  party  in  a  foreign  court,  and  he  with- 
draws from  the  jurisdiction  of  the  court,  either  before  or  after  de- 
cree has  been  given  against  him,  leaving  no  effects,  it  would  be  a 
grievous  hardship  if  the  decree  could  not  have  effect  in  the  country 
to  which  he  has  betaken  himself.  This  would  first  occur  among 
commercial  countries,  but  was  not  confined  to  these,  but  prevailed 
in  feudal  states,  such  as  Germany  or  Holland. 

Karnes,  Bankton  and  Erskine,  though  on  somewhat  different 
grounds,  all  say,  that  before  a  court  ought  to  be  called  on  to  enforce 
a  foreign  decree,  it  is  entitled  and  bound  to  examine  it,  to  see  if, 
in  law  or  equity,  there  is  ground  for  refusing  to  enforce  it,  as  un- 
just on  the  merits,  and  refer  to  Sinclair  v.  Eraser  in  the  House  of 
Lords,  confirming  what  was  previously  found  in  Goddard,  in  1713, 
and  Edwards,  in  1720* 

It  is  not  on  principles  of  contract,  then,  that  a  foreign  decree  comes 
to  be  regarded  in  the  courts  of  another  country.  In  Sinclair  it  was 
not  a  decree  in  absence,  nor  held  examinable  on  that  ground.  That 
was  never  stated,  when  referred  to  in  English  courts  as  the  ground 
of  that  decision,  nor  in  the  American  law,  which  also  refers  to  this 
decision  as  the  foundation  of  the  rule  in  both.  See  Chitty,  1810. 
Lord  Newton  found,  <  that  decree  of  court  of  Madras  is  prima  facie 

*  evidence  of  the  debt  libelled  on,  but  that  it  is  competent  for  the 

*  defender  to  impeach  the  same  upon  the  head  of  iniquity.'  This 
interlocutor  was  adhered  to  by  this  Division.  On  reclaiming  peti- 
tion and  answers  a  hearing  was  ordered,  but  never  took  place,  as 
the  defender  returned  to  Madras.  This  is  the  last  judgment  on  the 
point  where  the  decree  of  a  foreign  court  is  sought  to  be  enforced 
by  our  courts  against  the  defender  now  in  this  country. 

With  regard  to  the  other  situation,  where  a  foreign  decree  is 
pleaded  upon  in  our  courts  in  defence,  giving  rise  to  exceptio  rei 
judicatse,  the  law  is  sufficiently  fixed  as  to  these ;  and  indeed  it 
was  distinctly  admitted,  that  we  must  give  effect  to  a  decree-ab- 
Bolvitor,  or  a  decree-condemnator,  already  carried  into  effect,  with- 
out attempting  any  examination  or  review  of  them  on  the  merits. 
But  even  here  there  must  be  this  exception,  if  on  the  face  of 
this  decree  it  appears  that  the  decree-absoivitor  proceeded,  because 
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the  proper  document  was  not  before  the  Court ;  that  the  claim  was  lO  Feb.  1837. 
not  sustained  because  a  copy  only  had  been  shewn.     This  will  be  go^^t^ 
no  defence  if  the  original  document  is  produced  and  founded  on ;  Sir  Moaigomene. 
Wm.  Binning  v.  Lord  Carse,  Feb.  1688,  M.  12,232.  ^  liii^of 

But  when  no  such  objection  occurs,  it  appears  from  a  series  of  Court. 
decisions  concurrent  with  the  former  class,  commencing  with  the 
Dutch  East  India  Company  and  concluding  with  the  case  of  Whyte, 
in  1820,  that  they  afford  the  plea  of  e±ceptio  rei  judicatse,  and  are 
not  examinable.  The  interlocutor  of  the  First  Division  in  this  case 
is  instructive :  *  Find,  that  the  final  decree-absolvitor,  and  the  final 

*  and  executed  decree-condemnator,  pronounced  by  the  State  Court 

*  of  Sonth  Carolina,  which  court  was  a  proper  court  for  the  trial  of 

*  the  interests  of  the  complaining  parties,  and  to  which  court  the 

*  pursuer  did  herself  carry  her  claim  of  succession,  are  final  and 

*  conclusive  decrees  between  the  said  parties ;  and  that  it  is  not  com- 
'  potent  for  this  Court  to  inquire  into  the  grounds  or  reasons  of  the 

*  said  decrees,  or  to  open  -up  the  said  decrees,  and  try  the  same 
'  question  again,  between  the  same  parties,  in  respect  of  an  allega- 

*  tion  of  iniquity/ 

While  the  pursuer  adopts  this  view  of  the  law  also,  he  argues 
from  it  that  the  effect  should 'be  the  same  to  a  decree-condemnator, 
when  not  yet  carried  into  effect,  and  it  is  sought  to  be  enforced, 
and  on  the  ground,  that  there  is  no  sound  distinction  between  the 
plea  of  the  actio  and  exceptio  rei  judicatse;  and  that  if  a  decree-ab- 
solvitor  be  not  examinable,  neither  should  the  other;  because  it 
may  be  us  much  against  justice  to  refuse  to  examine  and  give  effect 
to  a  decree-absolvitor,  as  to  refuse- to  examine  and  enforce  a  decree- 
condemnator.  But  there  is  a  distinction  obvious,  and  I  am  not 
inclined,  to  hold  it  ill-founded,  or  that  it  should  not  have  all  the  ef- 
fect attributed  to  it.  Besides,  the  only  consequence  of  placing  them 
on  the  same  footing,  is  not  necessarily  to  give  a  decree-condemnator, 
the  unexaminable  property  of  the  other,  but  might  lower  the  ef- 
fect of  a  decree-absolvitor  to  that  of  the  other,  so  as  to  make  it  exa- 
minable also. 

But  surely  there  is  a  valid  distinction  between  enforcing  a  foreign 
sentence  and  sustaining  it  in  defence,  when  it  is  an  absolvitor, 
or  has  been  already  enforced.  In  this  latter  case,  we  are  not  asked 
to  grant  the  executorials  of  our  law  to  invert  the  state  of  possession. 
Each  party  remains  in  statu  quo,  in  the  state  in  which  he  has  been 
placed  by  the  court  having  power  to  adjudicate  their  rights,  to  which 
the  party  resorted  for  redress,  and  which  court  has  not  seen  cause 
to  give  the  redress  that  was  asked.  Over  this  judgment  our  Court 
has  no  power  of  review,  and  still  less  if  it  has  been  enforced  and 
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)0  Feb.  )837,  carried  into  effect.     A  reversal  is  oat  of  the  question ;  and  8i»ch 

^'^^V^    credit  most  be  given  to  the  judgment  of  a  competent  court,  as  to 

MootgomcrliL  P^sume  in  favour  of  its  being  just.     But  if  a  court  in  one  country 

"T"**        is  required  to  enforce  a  decree  pronounced  in  another  country,  which 

CourtT^  ^       ordarns  the  defender  to  pay  or  perform,  it  seems  fit  that  the  court 

which,  not  ex  necessitate,  but  ex  comitate  only,  (I  know  no  better 

term  for  it,  for  I  think  it  cannot  be  on  the  doctrine  of  contracts  be- 

4weeathe  parties,)  interfered  with  the  view  of  doing  justice,  should 

inquire  if  what  is  to  be  enforced  be  just,  otherwise  the  court  may 

be  enforcing  what  is  unjust.     And  the  law  seems  to  be  fixed,  and  is 

unaffected  by  the  decisions  regarding  the  exceptio  rei  judicatse,  that 

a  foreign  decree  is  not  to  b^  enforced,  if  it  can  be  impeached  on  the 

ground  of  irregularity  or  iniquity. 

But  the  rule  as  to  exceptio  rei  judicatse  will  not  account  for  every 
case  where  a  foreign  decree  is  not  examinable.  There  ar^ .  cases 
where  a  decree-condemnator  has  been  ei^forced  and  given  effect  to 
in  a  foreign  country,  so  that  the  rule  is  not  universal  a9  to  all  classes 
of  cases.  There  are  other  exceptions.  This  too  was  admitted  on 
the  part  of  the  defender,  but  still  I  think  they  do  not  touch  on  the 
general  rule.  .     . 

J  •  Admiralty  decrees.  This  is  by  the  law  of  nations.  That  the 
justice  of  our  nation  shall  be  aiding  to.  the  justice  of  another  nation, 
arose  from  convenience  of  commerce,  and  the  necessary  intercourse 
of  commercial  states,  and  Admiralty  Court  expressly  established  for 
such*       .-••..•..—    ...••. 

In  Chitty's  case,  as  an  instance,  a  case  was  cited  from  Showers* 
Reports  in  England  in  Chancery  second  time;and  I  may,  as  a 
matter  of  curiosity,  refer  to  a  decision  in  this  country  two  centuries 
before  that;  2 1st  June  1493,  Acta  Aud.  p.  181. 

2.  Cases  under  peculiar  jurisdiction,  suqh  as  questions  of  status. 

If  this  be  well  founded,  which,  after  the  opinion  of  Lord  Stowel), 
perhaps  may  be  quesUoned, — ^as  of  universal  application, — it  must 
have  its  foundation  in  the  admitted  expediency  of  having  such  impor* 
tant  questions  settled,  once  and  for  ever,,  in  the  courts  having  jurisdic^ 
tioD  to  which  parties  first  are  amenable :  it  also  may  have  arisen  from 
the  obedience  necessarily  given  in  former  times  to  the  decisions  of 
the  highest  ecclesiastical  courts,  the  church  of  Rome,  in  matters  held 
within  their  jurisdiction.  Before  the  Reformation  such  decisions 
were  obeyed  and  enforced  throughout  Christendom.  Thjus  in  an  ao- 
tion  before  the  Lords  of  Council,  by  the  Prior  of  Inchtnaholme 
agidnst  Matthew  Forster,  burgess  of  Stirling,  for  intromitting  with 
the  teinds  of  Row,  in  virtue  of  a  tack  by  a  former  prior,  confirmed 
by  the  Ordinary,  the.  defender  is  ordained  to  desist  from  further 
intromission,  and  to  deliver  what  he  had  intromitted  with ;  and  the 
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tack  18  set  fu(ide,  <  because  the  Priory  of  Iilichmaliolmak  was  optenit  10  Feb.  1837; 
*  and  vonnyn  fra  the  said  dean  be  twa  sentence  definitive  in  the    ^^^y^^* 
«  Court  of  Rome,  before  be  made  the  said  tak  to  Mathew;'  22d  STiJJ^^ 
March  1478,  Acta  Dom»  Cone.  p.  24.  --— 

3.  Exception; — a  party  could  not  plead  a  judgment  against  a  ^Sirt^"^' 
pursuer,  by  way  of  compensation ;  because  doing  so  is,  in  fact^. 
enforeiDg  a  not  yet  implemented  decree-condemnator. 

Exceptio  xei  judicatso  will  give  the  rule  for  the  decision  of  tbe 
other  cases  on  this  subject,  closing  with  Whyte.  None  of  these, 
exceptions  from  the  general  rule,  where  a  foreign  decree  is  sought 
to  be  eaforced,  embrace  the  present  case. 

In  a  question  of  this  kind  of  international  law,  it  is  important  ta 
consider  the  laws  of  other  civilised  countries. 

Notwithstanding  the  opinion  of  the  Vice-Chancellor  in  Martin  v* 
Nicholls,  who  refused  the  aid  of  the  Court  of  Chancery  in  a  bill  of 
discovery,  for  evidence  to  impeach  a  judgment  in  Jamaica,  and  the 
opinion  of  Starkie,  the  law,  as  laid  down  by  Lord  Mansfield,  in 
Walker  v.  Witter,  and  by  Lord  Chief- Justice  Eyre  and  Justice 
Bnller,  seems  supported  by  Lord  Brougham  in  Houlditch.  The 
case  of  Martin  was  not  appealed  to  the  Lord  Chancellor. 

The  American  law,  founded  on  the  law  of  England,  adopts  that 
view  also.  That  foreign  judgments  are  impeachable,  (ii.  Kentj  118,) 
in  so  much,  that  it  required  an  act  of  Congress  in  1790,  to  make 
the  judgments  of  the  State  courts  have  faith  and  credit  in  the  other 
States,  which,  prior  to  that,  they  had  not  .  . 

France^  in  the  last  revision  of  her  code,  has  altered  a  former 
ordinance,  which  expressly  declared,  that  judgment  in  foreign  coun-« 
tries  could  not  be  executed  in  France.  They  may  now  be  exe^ 
cuted  in  France,  but  they  are  examinable ;  Start/f  514. 

It  does  not  appear  that  greater  effect  was  given  to  judgments  of 
the  States,  under  a  federal  government  in  Germany;  Haas  de 
Exe.  BeL  Judie.  sect  12;  and  the  United  Provinces,  Groenwegen 
de  Ltg.  Abrog.  118. 

But  while  thus  concurring  with  the  Lord  Ordinary,  that  the  de« 
cree  is  examinable,  it  seems  diflBcult  to  say,  how  fiEir,  and  to  what 
extent  it  is  to  be  so.  I  do  not  see  that  any  where  any  precise 
rules  on  this  subject  have  been  laid.  The  Lord  Ordinary  seems  in* 
elinisd  to  give  much  less  effect  to  the  judgment  than  I  am  inclined 
to  do. 

From  first  to  last,  this  is  a  very  hard  case  upon  these  foreign  par-» 
ties.  I  think  the  conduct  of  the  defender  most  improper,  but  most 
successfuL 

I  am  not  inclined  to  examine  the  judgment  further  than  law  and 
justice  eoAipel  me.    The  defender  has  no  plea  of  favour  to  urge. 

2l2 
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Sottthgates  V. 
MoDtgomeriei 

Opioion  of 
Court* 


10  Feb.  1837.  Two  courts  of  high  authority  have  pronounced  that  lie  has  sufB- 
cient  funds  in  his  hands;  in  opposition  to  which  arose  the  proceed- 
ing in  the  Court  of  St  Croix,  long  subsequent  to  the  legal  discus- 
sions in  this  case,  commencing  with  summons  by  Eivers,  claiming 
a  large  balance  against  Montgomerie.  Much  more  stress  is  laid  on 
this  decree  by  the  Lord  Ordinary,  than  I  incline  to  do. 

To  impeach  the  credit  of  this  judgment,  there  is  nothing  peculiar 
in  the  law  to  be  administered.  It  is  not  municipal  but  general  law, 
as  applied  in  an  ordinary  mercantile  contract  The  question  simply 
was,  had  Montgomerie  in  his  hands  money  due  by  him  to  EiverSy 
from  proceeds  of  the  joint  adventure,  sufficient  to  pay  the  pursuer's 
claim,  after  deducting  his  own  debt?  The  Chancery  Qourt  of  New 
York  was  as  competent  as  we  to  determine  this  point  I  can  see 
no  good  for  inquiring,  whether  Montgomerie  had  subjected  himself 
to  jurisdiction  of  Court  of  New  York,  to  the  full  effect  of  any  other 
defender.  There  b  nothing  to  impeach  the  direct  inference,  from 
the  letters  of  instructions  to  the  attorney,  judicial  appearance  by 
him,  and  what  is  stated  in  conclusion  of  answers  subscribed  by  him. 

I  see  nothing  stated  as  yet  to  impeach  the  justice  of  the  decree, 
except  that  Eivers,  a  joint  defender,  having  been  assoilzied,  was 
examined  as  a  witness  as  to  the  state  of  the  accounts  between  Mont- 
gomerie and  him. 

I  do  not  see  it  stated  that  it  is  contrary  to  law  of  America;,  and 
under  a  law,  admitting  parole  evidence  so  freely  as  law  of  England 
and  law  of  America,  is  there  any  thing  against  reason  and  common 
sense,  when  of  two  co-defenders,  one  must  be  answerable  to  the 
pursuer?  When  one  is  entirely  assoilzied,  freed  from  all  claim 
against  him,  he  should  be  examined  as  to  pursuer's  claim  against 
the  other.  Interest  he  had  none.  The  claim  of  the  pursuers  was 
not  good  against  him,  and  his  interest  in  the  fund  he  had  absolutely 
made  over  to  the  pursuers. 

The  Court  of  New  York  was  satisfied,  from  the  accounts  pro- 
duced, and  the  discussion  before  the  Court,  that  Montgomerie  had 
funds  in  his  hands  unaccounted  for,  to  pay  this  debt  I  have  seen 
nothing  to  impeach  this.  Therefore,  while  I  concur  in  the  first 
branch  of  the  interlocutor,  I  cannot  agree  with  that  findinjg  which 
immediately  follows. 

Lord  Meadowbcaik. — My  general  recollection  was,  that  such 
decrees  were  not  examinable  unless  on  an  allegation  by  the  defender 
that  they  had  been  pronounced  irregularly, — that  the  defender  was 
not  properly  a  party ;  therefore  I  was  anxious  for  discussion.  The 
result  in  my  opinion  is,  that  neither  in  England  nor  Scotland  has 
the  general  principle  been  definitively  settled*  Eminent  Judges  in 
England  have  entertained  different  opinions  at  different  times.     I 
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need  not  go  fkrther  back.  We  have  Lord  Mansfield^  in  Sincbdr  v.  10  Feb.  1837. 
Fraser;  Kenyon,  EUenboroogh,  Starkie,  and  Shadwell,  all  en-  ^'^v'^'^ 
tertaiDing  opposite  opinions.  In  the  trial  of  the  Dachess  of  King-  ^"o^om^rre 
8ton  for  bigamy,  (HoweWs  State  Triab^)  all  this  w^  discttssed,  — - 
though  not  referred  to  in  the  present  case.  The  Duchess  having  ^^^  ^ 
pleaded  not  guilty,  founded  on  a  jactitation  of  marriage  as  in  her 
fevonr.  This  principle  was  rejected,  but  was  learnedly  argued : — 
all  the  cases  were  cited.  It  was  argued,  that  the  same  principle 
which  applied  to  independent  courts  in  one  country,  was  alike  ap- 
plicable in  independent  sovereign  courts  in  another  country,-  be- 
twixt parties  properly  amenable.  The  Duchess  of  Kingston's  case 
was  referred  to  by  Solicitor-General  Wedderburn,  in  Sinclair  r. 
Fraser,  four  years  after.  Eyre,  C.  J.  gave  the  opinion  of  twelve 
Judges;  but  the  House  of  Lords  examined  the  general  point,'  and 
held,  that  though  the  decree  of  jactitation  was  good  in  civil  courts, 
it  was  not  so  in  a  criminal  court  Since  then,  men  of  greatest  name 
Lad  differed.  Lord  Brougham  says,  were  he  settling  the  general 
question,  he  would  have  called  in  the  aid  of  the  twelve  Judges ;  but 
be  decided  on  a  specialty.  There  the  matter  stands  down  to  the 
present  time,  the  general  point  being  waved.  Is  the  matter  more 
settled  in  Scotland  ?  Sinclair's,  I  agree,  was  not  a  case  of  a  decree 
in  absence.  From  the  note  of  the  Lord  President,  Hope,  in  Chitty 
V.  Inverarity,  in  tliis  Division,  2d  February  1811,  his  Lordship's 
opinion  was  to  the  effect,  that  he  had  then  the  same  doubts  he 
originally  entertained.  Sinclair  o.  Fraser  was  a  leading  case  even 
in  England ; — but  it  may  have  proceeded  on  some  subtlety.  Lord 
Mansfield  had  said  it  was  examinable ;  but  how  ?  How  can  we  know 
foreign  bw  as  well  as  the  Judges  who  decide  it?  In  cases  of  foreign 
bonds,  we  only  inquire  if  the  bond  be  good  in  that  country,  and 
often  proceed  on  opinion  of  lawyers.  Now,  there  being  such  a 
conflict  of  opinion,  if  the  case  is  to  be  decided  on  the  present  point, 
I  think  we  ought  to  apply  for  further  light.  But  if  here  there  was 
sufficient,  on  the  face  of  the  decree,  to  allow  us  to  call  on  the 
defender,  not  pursuer,  to  shew  that  the  decree  must  be  opened,  it 
seems  to  me,  that  the  defender  appearing  in  court  at  New  York 
was  under  a  qualification,  and  done  only  to  enable  Montgomery  to 
get  decree  against  Eivers.  If  he  was  not  properly  amenable,  then 
it  was  only  a  decree  in  absence.  If  a  party  make  out  he  was  not 
amenable,  then  I  think  we  might  get  at  this  decree.  If  on  spe- 
cialties you  can  open  the  decree,  you  may ;  but  I  think  that  this 
general  point  is  still  open. 

Lard  Glenlee — Agreed  with  Lord  Medwyn  on  the  general  point, 
but  thought  the  Lord  Ordinary  should  have  hesitated  as  to  several 
of  the  grounds  on  which  he  thought  the  decree  examinable. 
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10  Feb.  1837.      Ijovd  Jugtice^Clerk. — We  thought  this  qnestioD,  as  being  one  of 
^"^y^^    international  law,  deserved  falter  argument  Uian  is  contained  in  the 

Momi^meriL  ^^^  ^^  ^^^®  papers  before  us ;  and  accordingly  we  had  an  elaborate 
argument  from  both  sides  of  the  Bar. 

OpmioD  of  jyfy.  ^j^f  ^j^j^Qiy  Jq  regard  to  that  argument,  was  to  learn  with 

eertainty,  whether  it  was  actually  true,  that  the  opinions  of  English 
Judges,  as  to  the  effect  due  to  a  foreign  decree,  when  pleaded  in 
this  country,  to  enforce  a  claim,  had  undergone  a  change  of  late 
years;  and  whether  the  opinions  of  Lord  Mansfield,  J.  Buller, 
C  J.  Eyre,  and  other  authorities,  as  evinced  in  the  cases  that  have 
l>een  referred  to,  were  now  totally  departed  from,  and  could  no 
longer  be  named  as  authorities.  But  after  listening  to  all  I  have 
heard,  and  having  examined  the  most  of  the  English  cases  referred 
to,  I  have  not  been  able. to  discover  the  evidence  of  such  an  alte* 
jation  as  has  been  asserted. 

Had  this  alteration  of  opinion  among  English  judges  been  made 
out  to  be  clear  and  certain,  I  admit  it  would  and  ought  to  have  had 
considerable  weight  in  deciding  this  case,  because  I  consider  that 
the  terms  of  the  judgment  of  the  House  of  Lords,  in  reversing  that 
of  this  Court,  in  the  case  of  Sinclair  v.  Eraser,  in  1768,  namely, 

<  that  the  judgment  of  the  Supreme  Court  of  Jamaica  ought  to  be  re* 

<  ceived  as  evidence  prima  facie  of  the  debt,  and  that  it  lies  on  the 

*  defendant  to  impeach  the  justice  thereof,'  is  conformable  with  the 
principle  of  our  law,  and  as  evinced  in  the  opinions  of  our  institutional 
writers,  Karnes,  Bankton  and  Erskine.  Whether  it  might  not  be 
a  more  convenient  rule  to  hold  that  the  decree- of  a  foreign  court, 
a  correct  exemplification  of  which  is  produced,  should  in  all  cases 
be  sustained  as  amounting  to  res  judicata,  it  is  unnecessary  to  in* 
quire  into,  as  I  think  there  is  no  evidence  that  we  have  ever  adopt- 
ed such  a  rule  in  Scotland.  The  principle  decided  in  the  case  of 
Sinclair  v.  Eraser  seems  to  me  in  direct  conformity  with  the  opinion 
of  Lord  Mansfield  in  the  case  of  Walker  v.  Witter,  delivered  tea 
years  after  in  1778,  when  he  held  that  the  doctrine  in  that  judg- 
ment was  unquestionable,  and  added,  that  foreign  judgments  are  a 
ground  of  ^  action,  but  are  examinable.'  His  opinion  was  also  that 
of  Mr  J.  Buller,  and  C.  J.  Eyre,  who  was  acknowledgedly  a  great 
lawyer.  It  does  no  doubt  appear  that  there  are  indications,  in  cer- 
tmn  more  modern  decisions,  that  opinions  have  been  given  contrary 
to  the  above ;  and  Mr  Storie,  an  American  lawyer,  in  his  valuable 
work  on  the  Conflict  of  Laws,  after  going  through  the  cases,  and  ad- 
verting to  Lord  Kenyon's  having  a  different  opinion  from  that  of 
Lord  Mansfield,  and  also  that  Lord  Ellenborough  had  indicated  si- 
milar views,  at  p.  606  does  say,  *  There  is  much  reason  to  contend 

*  that  the  present  inclination  of  the  English  courts  of  common  law 
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^  b  to  sastaia  the  concluaiveness  of  such  judgments/     I  cannot  10  Feb.  1837* 
help,  faoweyer,  thinking,  that  it  is  not  oofticlusively  eatabiished  that    ^^<^V^^ 
any  such  departure  from  the  former  state  of  the  law  has  yet  t«J'^cn^j^||'|*^J^ 
place,  by  a  series  rernm  judicatarum ;  for,  as  to  Lord  Kenyon's     -^-^ 
doubts,  Mr  J.  Buller^s  opinion  was  stated  as  conformable  with  thai  q^|^''  ^ 
of  Lord  Mansfield  at  that  very  time  ;  and,  in  the  case  of  Tarlton 
V.  Tarlton,  4.  Mauk  and  Sdw.  p.  20,  it  will  be  found,  when  eza* 
rained,  as  by  no  means  going  so  fiir  as  is  supposed.     The  plaintiff 
there  had  been  compelled  to  pay  a  certain  sum,  by  force  of  a  seques- 
tration, for  which  he  had  held  an  indemnity  from  copartners,  and 
when  he  sued  here  for  his  relief,  the  defendant,  one  of  the  partners, 
wbhed  to  shew  that  a  decree  in  Grenada  (which  had  fixed  a  debt 
among  the  partners,  and  which  the  plaintiff  had  been  compelled  to 
pay,)  was  erroneous,  as  the  account  was  incorrectly  taken ;  but  this 
was  not  allowed,  and  a  rule  refused.     Lord  Ellenborough  said,  <  I 
thought  I  did  not  sit  at  Nisi  Prius  to  try  a  writ  of  error  in  this 
case  upon  the  proceedings  in  the  court  abroad.     The  defendant 
had  notice  of  the  proceedings,  and  should  have  appeared  and  made 
his  defence.    The  plaintiff,  by  his  neglect,  has  been  obliged  to  pay 
the  money  to  avoid  a  sequestration. — Bailey,  J.     How  is  this 
plaintiff  to  be  called  upon  to  unravel  these  proceedings  ?  As  be** 
tween  the  parties  to  the  suit  the  justice  of  it  might  be  litigated, 
but  as  against  a  charge  it  cannot.    The  defendant  was  a  party 
to  the  suit,  and  has  concurred  by  his  not  appearing  to  it  in  suf* 
fering  the  plaintiff  to  be  damnified.'     Now,  when  the  nature  of 
this  case,  and  these  opinions,  particularly  that  of  Mr  J.  Bailey,  are 
considered,  this  cannot  be  held  as  decisive  against  the  doctrine  of 
Walker  v.  Witter.  ^ 

In  the  former  case  of  Messin  v.  Lord  Massereene,  28th  Nov. 
1791,  4.  Dumf.  and  Ea.  493,  the  rubric  is,  <  The  defendant  having 

*  suffered  judgment  by  default,  in  an  action  of  assumpsit  ou  a 

<  foreign  judgment,  the  Court  would  not  refer  it  to  the  Master  to 

*  see  what  was  due,  and  gave  the  plaintiff  leave  to  enter  up  final 

*  judgment  for  such  sum,  without  executing  a  writ  of  inquiry/ 
Lord  Kenyon  said,  *  This  is  an  attempt  to  carry  the  rule  farther 

<  than  has  yet  been  done ;  and  as  there  is  no  instance  of  the  kind, 

<  I  am  not  disposed  to  make  a  precedent  of  it.'   BuUer,  J.  *  Though 

<  debt  will  lie  on  foreign  judgment,  the  defendant  may  go  into  the 

<  consideration  of  it.' 

There  is  no  doubt  the  late  case  in  Symons'  Reports,  decided  by 
the  Vice-Chancellor  in  1830,  Martin  v.  Nicholls.  His  Honour's 
opinion  is  very  full  in  examining  the  previous  cases  and  dicta; 
and  he  does  conclude  it  with  sayipg,  *  The  old  authors,  and  the 

*  opinions  of  Lords  Ellenborough  and  Kenyouj  greatly  outweigh 
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10  Feb.  1837.  <  the  proposition  to  be  extracted  from  the  judgment  of  Lord  Mans- 
^'^v^*^    *  field,  and  the  expression  of  opinion  by  Mr  Justice  Buller.     If  I 

Moml^inrie.  *  ^^^^  ^  ^'^^  ^^*  *^*'^  ^  *^"*>  I  should  be  in  effect  saying,  that 

*  the  judgment  obtained  in  Antigua  may  be  overruled  in  the  Court 

Colrt!"  ^^     *  ^^  Common  Pleas.     I  must  therefore  allow  this  demurrer ;  but  as 

<  there  is  an  appearance  of  authority  for  the  plaintiff,  I  give  no 

<  costs.'  The  opinion  of  Mr  Baron  Parke  is  mentioned  at  p.  758> 
He  concurs  in  holding  the  Vice- Chancellor's  judgment  as  right. 
This  is  a  single  judgment,  and  not  yet  sanctioned  by  the  House  of 
Lords ;  for  I  certainly  cannot  consider^  that  in  the  case  of  Houl- 
ditch  V.  Lord  Donegal,  we  have  any  such  declaration  as  that  that 
tribunal  concurred  with  this  t>pinion  of  the  Vice- Chancellor,  but  the 
contrary  rather  appears.  Though  this  last  case  was  decided  on 
16th  July  1834,  the  only  notice  of  the  Vice-Chancellor's  decision 
appears  to  be  taken  by  the  Lord  Chancellor,  in  these  words :  ^  If 
*  they  refer  to  this  case,  which  occurred  in  his  opinion  as  given  in 
f  Clark  and  Finnelly's  Rep.  479.     In  Martin  v.  Lucy,'  (which  I 

<  suppose  is  the  same  case,)  <  the  Vice-Chancellor  pronounced  a 
(  decree  that  I  could  not  affirm ;  but  that  at  least  shews  it  might 

<  have  been  made  a  ground  of  proceeding,  though  it  was  not  con- 

<  elusive.'  Although,  therefore,  in  this  cas0  of  Houlditch  and  Lord 
Donegal,  the  decree  of  the  Chancellor  of  Ireland,  refusing  to  en- 
tertain or  give  any  effect  whatever  to  the  order  of  the  English 
Court  of  Chancery,  was  reversed,  yet  it  is  manifest  that  Lord 
Brougham's  opinion  on  the  general  question  does  coincide  with 
those  of  Lord  Mansfield  and  Mr  J.  Buller,  and  the  principle  laid 
down  in  Sinclair  v.  Fraser.  The  alleged  recent  cases  in  our  own 
Courts,  as  far  as  we  have  evidence  of  them,  do  not  appear  to  esta- 
blish any  principle  hostile  to  that  of  Sinclair  v,  Fraser;  and  I  think 
that  it  is  quite  clear  that  the  judgment  in  the  case  of  White  v» 
Halyburton  was  right,  the  parties  having  mutually  chosen  the 
American  forum,  and  judgment  having  there  been  obtained  and 
executed,  it  fell  necessarily  to  have  effect  given  to  it  here.  I  see 
nothing'  in  the  cases  of  Brown  and  Chitty  v,  Inverarity,  (which 
only  led  to  an  order  for  a  hearing,)  that  can  be  viewed  as  at  all 
touching  this  point  In  Chitty's  case,  as  far  as  it  went,  the  Court 
confirmed  the  decision  in  Sinclair's  case. 

Under  such  circumstances,  I  cannot  hold  that  the  law  has  yet 
been  altered,  which  I  consider  as  formerly  settled,  according  to  the 
principle  laid  down  by  the  Lord  Ordinary  in  this  case.  Whether, 
while  holding  that  the  decree  of  the  Court  of  Chancery  of  New  Yoiik 
eannot  be  enforced  in  terminis,  without  the  defender  being  heard 
in  objection  to  it,  the  Ordinary  has  not  allowed  too  wide  a  field  of 
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examination  to  be  gone  into,  may  be  justly  open  for  consideration ;  lO  Feb.  1837. 
and  I  rather  think  he  allows  too  many  objections.  ^"^V^ 

Perhaps  it  might  be  safer  to  require  the  defender  to  state  whe-  jviontgomerie. 
ther  he  has  now  offered  all  that  he  can  in  impugnation  of  the  decree,     7-;- 
before  definitively  fixing  what  is  the  extent  to  which  he  is  entitled  c^u^''  ^ 
to  state  his  objections.     Till  the  principle  is  fixed,  I  hold  it  is  pre- 
mature to  enter  into  the  objections  already  stated.     The  reclaim- 
ing note  asks  us  to  find  that  the  decree  is  not  examinable  on  the 
merits;  and  I  am  disposed  to  hold,  that  as  this  is  an  action  to  enforce 
a  foreign  decree,  and  that  it  is  not  founded  on  as  a  decree-absolvitor, 
it  is  examinable,  and  is  not  de  piano  to  be  enforced ;  but  the  Lord 
Ordinary  goes  too  far  in  laying  the  onus  upon  the  pursuer.    I  think 
it  unnecessary  to  add,  that  I  am  not  bound  by  every  thing  adverted 
to  in  the  note  of  the  Lord  Ordinary. 

The  Cotfrt  pronounced  the  following  judgment : 

<  Adhere  to  the  interlocutor  of  the  Lord  Ordinary  submitted  to  Judgment. 

<  review,  in  so  far  as  his  Lordship  *  finds  that  the  judgment  libelled, 
*<  of  the  Court  of  Chancery  of  the  state  of  New  York,  being  a  foreign 
<(  decree,  is  not  of  the  same  authority  as  a  final  decree  of  the  courts 
**  of  this  country,  and  can  only  be  considered  as  affording  prima  facie 
<<  evidence  of  the  truth  and  justice  of  the  claims  of  the  pursuer;'  but 
^'recall,  in  hoc  statu,  that  interlocutor  quoad  ultra,  and  remit  to  his 

<  Lordship  to  hear  the  defender  on  his  objections  to  the  judgment 
*  of  the  foreign  court;  and  reserve  all  questions  and  claims  of  either 

<  party  to  expenses  of  process  for  his  Lordship's  determination.' 

Lords  Ordinary,  Medwyn,  Jeffrey,      Act.  Dean  of  Fat,  (Hope,)  and  Cheape,       Alt. 
Ruiherfiird  and  Cowan.  Thomas  Lebum,  S.  S.  C.  and  Patrick  jr  Crawjbrd, 

W.S.  Agents.  K  Clerk. 

R. 


FIRST  DIVISION. 
No.  XCVL  ll^A  February  1837. 

ALEXANDER  HOG 

affainst 

ROBERT  HOG. 

Process. — (Sheriff*Court.) — Reduction. — Decree  (by  De- 
fault.)— A  condescendence  in  a  process  of  removing  before  the 
Sheriff'COto't  hamng  been  ordered  to  be  lodged  against  a  certain  day^ 
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11  F«b.  1837.      which  was  a  courUday^  and  decree  by  defavU  hamtig  been  pro* 
^^^V**^         nouncedf  in  consequence  of  the  paper  not  being  lodged  when  the  case 
og  »•     og-       y^fj^g  called  in  the  course  (fthe  roll  for  that  day^— founds  in  a  sub- 
sequent reduction^  that  the  decree  must  be  reduced  as  incompetent. 

Narrative.  RoBERT  HoG  of  Little  Balgonie,  defender  in  this  case,  having^ 
found  it  necessary  to  raise  a  samroary  action  of  removing  against 
Alexander  Hog,  the  present  pursuer,  before  the  Sheriff  of  Fife,  on 
the  Act  of  Sederunt  14th  Dec.  1756;  and  the  latter,  after  having 
allowed  decree  in  absence  to  be  pronounced  against  him,  having 
been  reponed,  and  lodged  defences,  which  were  followed  by  replies, 
the  Sheriff-substitute,  when  the  cause  was  called,  in  the  course  of 
the  roll,  in  the  court  held  on  Thursday,  dd  March  1885,  pro- 
nounced the  following  interlocutor :  *  The  Sheriff-substitute  having 

*  again  considered  this  case,  with  the  replies  for  the  pursuer,  ap- 

<  points  the  defender,  against  the  10th  March  current,  to  give  in 
'  a  condescendence,  in  terms  of  the  Act  of  Sederunt,  of  the  hcts 
^  and  circumstances  he  will  undertake  to  instruct  in  support  of  his 
^  defences ;  and  when  given  in,  allows  the  pursuer  to  see  and  an-^ 

<  swer  the  same  within  days  thereafter/  The  court-day  of  the 
following  week  was  Thursday,  10th  March,  and  the  case  stood  in  the 
roll  for  that  day,  in  order  to  get  in  the  condescendence.  When 
the  case  was  called,  the  procurator  for  the  present  pursuer  (the  de- 
fender in  the  removing)  returned  the  process,  but  without  any  con- 
descendence. No  prorogation  of  the  time  for  lodging  it  was  asked ; 
and  the  present  defender*s  procurator  having  in  consequence  moved 
for  decree  by  default,  the  following  interlocutor  was  pronounced : 

*  Cupar  J  lOth  March  1835. —  The  Sheriff-substitute  having  heard 
^  parties'  procurators,  in  respect  the  defender  has  failed  to  obtemper 

<  the  order  in  the  preceding  interlocutor  of  3d  March  current, 

<  holds  him  as  confessed ;  decerns  against  him  in  terms  of  the  libel ; 

<  finds  him  liable  in  expenses,  and  allows  an  account  thereof  to  be 

*  given  in.' 

The  present  pursuer  did  not  apply  to  be  reponed  against  this 
judgment;  but  after  it  had  been  extracted,  he  raised  the  present 
reduction,  on  the  ground,  that  the  period  for  lodging  his  conde- 
scendence included  the  whole  of  the  10th  day  of  March,  and  that 
the  decree  pronounced  on  that  day  was  premature. 

The  defender  maintained  that  the  objection  was  groundless,  in 
respect  that,  according  to  the  uniform  practice  which  was  esta- 
blished and  acted  upon  in  the  Sheriff-court  of  Fife,  the  interlocutor 
imported  that  the  condescendence  should  be  lodged  on  or  before  the 
calling  of  the  cause  in  the  court  of  the  10th  of  March. 

The  Court,  before  determining  what  effect  should  be  given  to 
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Ibal  allegation  as  to  practice,  desired  to  be  informed  as  to  the  prao-  U  Feb.  1837. 
tice  generally  in  the  SherifT-courts  of  Scotland  in  Buch  a  case.  v^^^y^^^*' 

The  defender  haying  written  letters  to  the  various  SheriflF-clerks,  i^og^Hog. 
lodged  a  minute,  stating  that  the  result  of  the  inquiries  appeared  Narrative. 
to  amount  to  this,  that  the  practice  of  only  twenty-five  of  the  coun- 
ties had  been  satisfactorily  ascertained ;  and  that,  according  to  the 
practice  of  Fife  and  twelve  of  these  counties,  the  de&ult  would 
be  held  to  have  been  incurred  by  the  condescendence  not  having 
been  lodged  at  the  time  when  the  cause  was  called  in  court,  and 
the  process  was  returned  to  the  clerk ;  but  that,  according  to  the 
practice  in  the  other  twelve  counties,  the  default  would  not  have 
been  held  to  have  been  incurred,  if  the  condescendence  had  been 
lodged  at  any  time  of  the  day  on  which  it  was'ordered* 

At  the  next  advising, 

Marshall,  for  the  defender/  pleaded — In  these  circamstances^  it  Defender's 
willbe  for  the  Courtto  consider  whether  or  not  a  uniformity  of  prac*  ^^^"'- 
tice,  as  to  the  future,  should  be  established  by  Act  oiF  Sederunt 
«But  however  that  may  be,  the  decree  in  question,  and  the  innu* 
merable  other  decrees  by  default,  which  have  hitherto  been  pro- 
nounced in  the  Sheriff-court  of  Fife,  in  conformity  with  the  prac- 
tice there  established  by  inveterate  and  uniform  usage,  and  in  all 
the  other  Sheriff-courts  in  Scotland  where  the  same  practice  has 
prevailed,  cannot  be  successfully  challenged  on  the  ground  merely 
of  their  having  been  prematurely  pronounced.  If  the  decree  in 
question  were  to  be  set  aside  upon  that  gpround,  many  thousands  of 
decrees  by  default,  though  allowed  to  become  final,  and  to  be  ex- 
tracted and  executed,  would  be  equally  challengeable  upon  the  same 
ground.  But  the  defender  submits,  that  when  such  a  practice  is 
established  in  any  court  by  uniform  and  inveterate  usage,  the  inter- 
locutors pronounced  by  the  courts  in  which  such  usage  prevails  must 
be  construed  in  reference  to  that  usage.  When  a  paper  is  ordered 
to  be  lodged  *  against '  a  certain  day,  the  language  of  the  order  it- 
self is  so  vague  and  ambiguous,  that  it  fairly  admits  of  being  so  ex- 
plained as  either  to  exclude  the  whole  of  that  day,  or  to  include  the 
whole  of  it,  or  to  include  only  the  period  up  to  the  calling  of  the 
cause  in  court  on  that  day.  If  there  were  an  express  written  regu- 
lation in  the  Sheriff-court  of  Fife,  or  in  any  other  Sheriff-court,  de^ 
daring  that  an  interlocutor  so  expressed  should  import  that,  in  such 
a  case,  the  default  should  be  incurred  unless  the  paper  was  lodged 
on  or  before  such  calling  of  the  cause,  that  regulation  would  deter- 
mine the  meaning  of  the  order  of  court,  and  would  support  such  a 
decree  by  default  And  the  defender  submits,  that  the  practice  of 
a  Sheriff-court,  when  completely  established  by  uniform  and  inve* 
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11  Feb.  1837.  terate  usage,  is  as  effectual  as  a  written  regulation  of  court  would 
^"^y^^  be,  to  ascertain  the  import  of  an  interlocutor  pronounced,  and  fol- 
og  p^og.   j^^^j  Q^^  ^jjjj  reference  to  that  established  practice.     Sec  Dio- 

Defender'a      tionarv  of  Dccisions,  V.  Consuetude. 

Pleas.  ^ 


Pursuer*8 
Pleas. 


Opinion  of 
Court. 


(7.  Murray  J  for  pursuer,  answered — Without  admitting  that  the 
practice  was  so  established  to  the  extent  stated  by  the  defender, 
that  it  was  essentially  errbneous,'  and,  besides,  was  not  a  uniform 
and  inveterate  usage ;  that  it  was  contrary  to  the  general  rule  and 
understanding  in  the  courts  of  Scotland,  and  to  the  Act  of  Sederunt^ 
12th  Nov.  1825,  c.  7,  §  22,  as  well  as  to  the  plain  reason  of  the 
thing ;  and  that  this  particular  and  illegal  consuetude  could  not  be 
allowed  to  derogate  from  the  general  and  received  rule,  to  the  effect 
of  saving  the  present  decree  from  reduction. 

Lord  Mackenzie. — The  practice  here  complained  of  is  by  no 
means  restricted  to  Fife,  but  has  been  followed  in  various  counties. 
We  find  that  the  same  practice  has  existed  for  seven  years  in 
Dumfriesshire.  Now,  we  cannot  surely  hold  all  these  decrees  to  be 
null.  In  that  county,  by  a  regulation  of  court,  dated  30th  Nov. 
1820,  it  is  *  enacted  and  ordained,  that  in  future,  where  papers  or 

*  productions  are  ordered  to  be  lodged  by  a  particular  court-day,  it 

*  shall  be  understood  that  such  papers  or  prodtictions  shall  be  lodged 

*  by  10  o'clock  of  the  court-day,  otherwise  they  shall  not  be  after- 
<  wards  received  by  the  clerk.'  I  am  not  inclined  to  think  that 
decrees  by  default,  pronounced  after  twelve  o'clock  of  the  day  spe- 
cified, in  terms  of  this  regulation,  could  be  reduced.  But  the  pre- 
sent case  is  very  similar ;  for  although  there  was  no  written  regula- 
tion published,  yet  the  pursuer  neglected  the  practice  adopted  by 
the  Sheriff  of  Fife,  and  which  had  been  acted  on  for  so  many  yearsy 
that  it  must  have  been  well  known.  It  is  said  that  the  procurators 
are  bound  to  know ;  but  I  think  a  party,  if  he  chooses  to  act  for 
himself,  was  also  bound  to  know,  and  to  inquire  into  the  practice  of 
the  court  If  he  had  an  agent,  and  it  was  the  understood  meaning 
of  the  order  to  lodge  a  paper  against  a  certain  day,  that  it  was  to 
be  given  in  before  a  certain  hour  of  that  day,  then  there  was  no 
excuse  for  the  neglect.  But  if  this  practice  was  perfectly  known  by 
the  agents,  as  it  was  here,  then  it  might  have  been  known  by  parties 
who  did  not  employ  an  agent,  if  they  troubled  themselves  to  inquire. 
I  do  not  think  the  terms  used  on  this  occasion  import  that  the  whole 
day  was  to  elapse.  I  think  the  meaning  of  *  against  a  certain  day/ 
rather  is  to  provide  against  the  commencement  of  the  day.  I  think 
if  the  meaning  is  doubtful  in  this  way,  it  would  be  going  a  great 
way  to  annul  all  the  defcreets  which  may  have  followed  in  conse- 
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quence  of  the  adoption,  by  uniform  practice,  of  one  of  the  interpre-  11  Feb.  1837. 
tations.     Such  a  course  may  occasion  hundreds  of  actions  of  da-    ^^"^V^^ 
mages.     We  may  make  a  regulation  for  future  proceedings;  but  I     ^^^'    °^' 
have  a  difficulty  in  overturning  this  judgment.  Opinion  of 

iMord  Gillies, — I  would  concur  in  the  opinion  of  Lord  Mackenzie,  *'""' 
if  the  effects  of  reducing  the  decree  were  to  be  so  serious  as  those 
anticipated  by  his  Lordship,  The  decreets  might  certainly  be 
opened  up,  but  there  would  not,  in  my  opinion,  be  grounds  for  ac- 
tions of  damages,  although  it  cannot  be  disputed  that  a  door  would 
be  opened  up  for  a  great  deal  of  litigation.  I  certainly  think  there 
was  some  fault  in  this  case  on  the  part  of  the  pursuer,  but  not  enough 
to  prevent  his  having  the  remedy  of  reduction.  It  was  said  the  party 
might  have  known  the  rules  of  court.  *  He  might  be  well  aware  of 
them,  but  might,  from  some  accident,  or  the  difference  of  clocks,  be 
twenty  minutes  too  late;  in  which  case  judgment  would  be  given 
against  him.  I  do  not  think  this  proper.  But  here  the  paper 
is  ordered  <  against  a  certain  day,'  and  I  do  not  understand  how 
it  can  be  said  that  this  order  means  that  the  paper  shall  be  lodged 
before  twelve  o'clock  of  that  day.  S.uppose  an  agent  in  Edin- 
burgh is  employed  to  get  the  paper  prepared,  how  is  he  to  find 
out  this  meaning?  Can  it  be  said  that  decree  is  properly  pro- 
nounced because  he  happens  not  to  send  the  paper  till  half-past 
twelve  ?  I  cannot  adopt  that  interpretation.  The  practice  shews 
that  it  is  not  uniformly  adopted ;  and  therefore,  thinking  it  erroneous, 
I  am  inclined  to  reduce  the  decree  which  proceeded  on  it. 

Lord  President  concurred. 

The  Courtf  accordingly,  pronounced  a  judgment,  altering  the  Lord  Judgment. 
Ordinary's  interlocutor,  and  reducing  the  decree,  but  finding  no  ex- 
penses due. 

JLrfNrd  Ordinary,  CoMwfTu  Act.  J,  Murray,  Alt.  McarthaJL  Lawson 

4*  Gamnr,  W.  S.  and  Jokn  Mdvilk,  W.  S.  Agents.        2>.  Clerk. 
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Mtrrative. 


Misses  ELIZABETH  WELSH,  ANN  WELSH  and 

GRACE  WELSH, 

against 

CHARLES  MURRAY  BARSTOW. 

CoNFUSio. — Tailzie.-—^  heir  of  entail  in  possession  having  ao^ 

quired  right  by  conveyance  in  favour  of  himself  his  heirs  and  as* 

siyneesj  to  part  of  the  sum  contained  in  a  bond  of  provision  granted 

by  his  father^  when  in  possession  as  heir  of  entail^  to  the  younger 

children^  as  well  as  to  the  corresponding  annualrent  thereon^  whichf 

in  terms  of  the  entail^  was  made  a  burden  on  the  rents  of  the  estate; 

and  having  subsequently,  by  an  onerous  disposition  and  translation^ 

conveyed  a  portion  both  of  the  principal  sum  and  annualrent,  in 

favour  of  third  parties,  and  then  granted,  as  heir  ofentailj  a  charter 

of  confirmation  of  the  whole  ;— found,  in  a  question  with  the  Judicial 

factor  on  the  heir's  sequestrated  estates,  that  neither  the  principal 

nor  annualrent  was  extinguished  confusione,  but  that,  even  during 

the  heir^s  life,  his  assignees  were  entitled  to  payment  of  their  an* 

nualrent  out  of  the  sequestrated  rents  of  the  entailed  estates* 

The  late  Dr  Davidson  of  Muirhouse  possessed  the  estates  of  Hat- 
ton  and  Muirhouse  under  two  several  deeds  of  strict  entaiL  The 
'prohibition  to  contract  debt,  or  otherwise  burden  or  affect  the  en* 
tailed  estates,  contained  a  permission  to  Dr  Davidson,  and  the  other 
heirs  of  tailzie  in  possession,  to  provide  their  <  younger  chfldreDi 

*  besides  the  heir,  with  three  years'  free  rents  of  the  said  lands  and 

<  estate,  so  far  as  the  same  are  unaffected  with  liferents  and  real 

*  debts,  and  after  deduction  of  the  annualrent  for  personal  debts 

*  that  did  or  might  affect  the  same/     <  Which  provisions  in  favour 

*  of  younger  children  are  only  to  be  g^nted  with  the  special  qua- 

*  lity,  that  the  same  shall  never  be  created  to  burden  the  said  es- 

<  tate,  further  than  as  a  security  for  the  sum  to  which  the  three 

<  years'  free  rents  shall  amount,  and  that  the  interests  and  expenses 

*  may  affect  the  persons  of  the  heirs  of  tailzie,  and  the  current  rents 

<  of  the  tailzied  estate,  or  their  separate  estates,  but  shall  nowise 

*  really  affect  the  tailzied  estates ;  and  that  the  said  heirs  of  tailzie 

<  shall  be  bound  and  obliged  to  satisfy,  regularly  pay  and  keep 
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*  down  the  said  jointures  and  annuities  to  wives  and  husbands,  and  11  Feb.  1837, 

*  the  annualrents  of  the  provisions  to  younger  children,  and  there-i     ^^^V^^ 

*  by  disburden  the  tailzied  estate  thereof,  and  not  suffer  any  dili-  ^^j^^^J' 
*.  gence  to  pass  against  the  same  for  arrears ;  wherein,  if  they  fail,      

«  the  right  of  the  contra vener  shall,  ipso  facto,  become  void  and  ^arrauve. 

*  null,'  &c. 

Both  deeds,  qf  tailzie  were  duly  recorded  in  .the  register  of  tail- 
zies ;  and  having  both  estates  feudally  vested  in  his  person,  Dr 
Davidson  exercised  the  reserved  power  and.  faculty,  by  granting  a 
bond  of  provision  for  L.6000  in  favour  of  his  younger  children,  five 
in  number,  in  equal  portions.  By  this  bond,  Dr  Davidson  bound 
and  obliged  himself,  and  his  heirs  of  entail  succeeding  to  the  estates, 
to  pay  the  foresaid  principal  sum  and  le^al  annualrents  thereof; 
and  in  security  for  the  said  principal  sum,  he  conveyed  the  estates, 
and  an  annualrent  put  of  them  of  -KdOO  sterling,  in  favour  of  the 
children ;  but  declaring,  that  no  other  fight  should  be  conferred,  or 
burden  imposed,  than  what  was  permitted  by  the  entail.  In  virtue 
of  the  precept  af  sasine,*  the  children  were  infeft  in  an  annualrent  of 
L.300,  furth  of  the  estates  of  Hatton  and  Muirhouse,  and  also  in 
these  estates  themselves,  in  security  of  the  principal  sum  of  L.6000, 
interest,  liquidate  penalties,  &c. 

Dr  Davidson  died  in  October  1827,  leaving  one  of  his  children 
in  minority.  '  ,\ 

On  25th  May  1880^  the  younger  children,  with  the  consent  of 
thetrusteea  of  their  4eceased  father,,  as  curators  for  the  minor,  exe- 
cuted a  disposition  and  assignation  of  the  foresaid  bond  of  provision 
for  L.60db,  to  the  extent  of  Li 4000  thereof,  with  the  correspond- 
ing annualrent  and  penalties,  in  favour  of  Mary,  the  eldest  of  them* 

Mary  Davidson  died  without  taking  infeftment,  leaving  a  settle- 
ment, dated  29th  November  1812,  of  all  her  heritable  and  move-* 
able  property,  which  might  belong  to  her  at  the  time  of  her  death, 
in  favour  of  her  eldest  brother,  the  heir  in  possession  of  the  estate, 
Captiun  William  Davidson,  and  his  heirs  and  assignees  whatsoever. 

On  the  16th  January  1832,  Captain  Davidson  was  served  as 
nearest  and  lawful  heir-of-line,  and  also  of  provision  in  general,  to 
his  sister  Mary,  under  the  aforesaid  deed  of  settlement. 

On  the  14th  June  1832,  Captain  Davidson,  in  consideration  of  the 
sum  of  L.2500,  by  a  disposition  and  deed  of  translation,  disponed 
to  the  petitioners,  and  their  heirs  and  assignees,  but  redeemable  in 
terms  of  the  above  bond,  which  was  conveyed  in  security,  an  an- 
nualrent of  L.125  sterling,  or  such  other  annualrent  as  shall  for  the 
time  correspond  with  the  principal  sum  of  L.2500,  payable  furth  of 
the  estates  of  Hatton  and  Muirhouse,  and  also,  all  and  whole  these 
lands  themselves,  in  security  of  the  principal  sum  and  interest ;  and 
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Petition. 


]l  Feb.  1837.  in  virtae  of  the  assignation  contained  in  the  aforesaid  disposition 
and  translation  to  the  unexecuted  precept  contained  in  the  dispo- 
sition and  assignation  in  favour  of  the  deceased  Mary  Davidson, 
the  petitioners  were  duly  infeft  on  the  26th  July  1832. 

On  the  2d  March  1833,  Captain  Davidson,  as  heir  of  entail  feu- 
dally vested  in  these  estates,  executed  a  charter  of  confirmation, 
whereby  he  ratified  and  confirmed  the  bond  of  provision,  the  dispo- 
sition and  assignation  thereof,  in  favour  of  Mary  Davidson,  and 
the  disposition  and  translation  by  himself,  in  favour  of  the  petitioners, 
and  the  petitioners  accordingly  were  paid  their  annual  interests  up 
to  1836. 

In  July  1836,  Captain  Davidson's  afikirs  becoming  embarrassed, 
the  rents  of  his  estates  were  sequestrated  by  the  Court,  and  the  re- 
spondent was  appointed  judicial  factor. 

In  consequence  of  a  refusal  on  his  part  to  continue  the  payment 
of  the  interests,  the  present  petition  was  brought,  praying  the  Court 
to  authorise  payment  out  of  the  rents  of  the  estates  of  Hatton  and 
Muirhouse,  of  the  interests  which  had  fallen  due,  and  of  those  ac- 
cruing thereafter,  during  the  non-payment  of  the  principal  sum. 

To  this  petition  answers  were  given  in  by  the  respondent,  in 
which  he  pleaded — The  question  here  is,  whether,  during  William 
Davidson's  life,  the  obligation  on  him  to  pay  the  interest  on  that 
bond  was  not  extinguished  by  the  right  to  exact  that  interest  having 
come  into  his  person  ;  and,  whether  the  obligation  to  pay,  and  the 
right  to  exact,  being  thus  united  in  his  person,  they  can  be  sepa- 
rated again  during;  his  life. 

In  treating  of  the  extinction  of  debt  confusione,  both  Lord  Stair, 
i.  18.  9,  and  Mr  Erskine,  iiL  14.  27,  allude  to  the  cases  of  tempo- 
rary suspension.  Mr  Erskine  puts  the  case  of  an  heir  acquiring 
right  to  a  debt  affecting  the  entailed  estate,  and  Lord  Stair  puts  a 
similar  case.  They  both  concur  in  stating  that  the  debt  would  re- 
vive after  the  death  of  the  heir  so  acquiring,  particularly  if  the 
succession  should  split  But  in  neither  of  these  authorities  is  there 
any  indication  of  an  opinion  that  the  debt  could  be  revived  during 
the  life  of  the  party  in  whose  person  the  right  and  the  obligation 
became  united. 

The  present  case  is  peculiarly  strong  as  regards  the  interest, 
which  is  the  only  matter  here  in  question.  William  Davidson  was 
under  a  personal  obligation  to  pay  the  interest  during  his  life.  He 
acquired  the  jus  crediti,  or  right  to  exact  the  interest  during  his  life. 
There  was  therefore,  to  that  extent,  a  concursus  debiti  and  crediti, 
which  necessarily  extinguished  the  debt  confusione  during  bis  life. 
After  his  death,  the  obligation  to  pay  the  interest  will,  by  force  of 
the  entail,  pass  to  the  next  heir  of  entail,  while  the  right  to  the 
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bond  may  devolve  on  a  different  person;  and  tbns,  in  course  of  H  Feb.  1837. 
nature,  and  by  operation  of  the  law,  the  concursus  may  come  to  an     ^**V"*^ 
end,  and  a  separation  may  be  effected.     But  the  respondent  sub-  3/rsVw' 

mits  that  the  concursus  cannot  come  to  an  end  till  William  David-^    ; 

son  himself  shall  come  to  end ;  above  all,  that  William  Davidson     "'*"^^* 
could  not,  by  an  act  of  his  own,  sever  himself,  or  these  opposite 
qualities  which  had  united  in  him,  so  as  to  revive  an  extinct  or  dor- 
mant right,  to  the  effect  of  giving  it  a  preference,  during  his  own 
life,  over  righto  which  he  had  in  the  meantime  granted. 

The  petitioners  lodged  replies,  in  which  they  pleaded — In  con-  Petitioners* 
sidering  the  question,  it  is  necessary  to  bear  in  mind,  that  the  secu-*  ^^  ^^ 
rity  which  the  petitioners  hold  for  payment  of  the  interest  accruing 
on  their  debt  is  not  limited  to  the  personal  obligation  of  William 
Davidson.  As  heir  of  entail  in  possession,  he  is  bound  to  pay 
the  interest,  and  thereby  prevent  any  accumulation  of  arrears,  the 
consequence  of  which  would  be  a  forfeiture  of  his  right  to  the  en- 
tailed estate.  But  by  the  tailzies,  the  current  rente  of  the  estates 
are  declared  to  be  affectable  for  the  interest  of  provisions  to  younger 
children.  To  these  rents  the  petitioners  held  a  regular  assigna- 
tion, and  it  is  out  of  them  that  they  seek  payment  of  interest. 
The  right  to  these  rente  William  Davidson  acquired  by  a  separate 
title,  as  heir-of-line  and  provision  to  his  sister,  as  well  as  to  the 
principal  debt  iteelf,  and  relative  security  over  the  entailed  estates. 
Her  settlement  conveyed  both  <  to  him  and  his  assignees;'  and  con- 
s^uently,  if  he  could  assign  the  principal  debt  to  a  third  party,  he 
could  equally  assign  the  annualrent  thereof,  and  the  rente  of  the 
enteiled  estates,  as  the  security  of  their  payment.  No  doubt,  so 
long  as  he  chose  to  retain  the  righte  which  he  acquired  in  his  se- 
parate character  of  his  sister's  disponee,  the  obligation  to  pay  with 
the  one  hand  interest  which  the  other  hand  was  to  receive,  might 
be  held  as  suspended.  But  that  does  not  in  the  least  interfere  with 
his  right  and  power  to  convey  the  debt  and  interest  to  a  third  party, 
by  whom  both  may  be  made  effectual.  Mr  Barstow  does  not  dispute 
that  the  heritable  debt  continues  a  separate  and  distinct  estate  from 
the  entailed  lands  of  Hatton  and  Muirhouse ;  and  from  the  authori- 
ties referred  to  by  him,  your  Lordships  will  see,  that  the  separate 
estate  is  considered  to  be  in  the  absolute  power  of  Mr  Davidson, 
and  affectable  by  his  creditors.  From  the  passage, '  Erskine,  iii. 
4.  32,  and  from  the  cases  of  Cunningham  v.  Lord  Cardross,  21st 
Dec.  1680,  Mor.  3028,  it  is  clear  that  the  debt  revives  as  soon  as 
the  debit  and  credit  fall  into  different  hands.  See  also  Gordon  v. 
Maitland,  1st  Dec  1757,  Mor.  3045  and  11,164;  and  Kerr  v. 
Turhbull,  19th  Feb.  1758,  Mor.  15,551.  It  has  also  been  decided, 
that  where,  as  in  the  present  instance,  the  debte  were  transferred,  by 
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II  Feb.  1837.  the  beir^  and  the  claim  preferred  upon  them,  in  his  lifetime,  in  eom« 
petition  with  others,  that  the  doctrinip.of  extinction  confusione  did 
not  apply.  See  cases  of  Gumming  v.  Irving,  4th  Jan.  1726,  Mot, 
3042;  Murray  v.  Neilson,  27th  Jan.  1728,  Mor.  8043;  and  Craw- 
ford V.  Hotchkis,  11th  March  1809,  F.  C.  The  circumstances  of 
the  present  case  are  more  favourable  tlian  any  that  have  occurred^ 
for  the  intention  of  Mr  Davidson  to  keep  up  the  debt  is  clear,,  by 
his  transference  of  both  debts  and  annualrents,  after  he  had  com- 
pleted a  title  thereto,  in  his  separate  character,  to  the  petitioners,  for 
a  full,  adequate  consideration,  and  by  his  subsequently  granting  a 
charter  of  confirmation. 

The  petitioners  therefore  submit,  that  their  petition  ought  to  be 
granted,  as  they  are  not  seeking  to  attach  the  entailed  lands,  but 
the  current  rents,  which,  by  the  terms  of  the  entail,  are  expressly 
burdened  with  the  interests  they  claim. 


Judgment. 


The  €bz(r/  unanimously  granted  the  prayer  of  the  petition,,  witk^ 
expenses. 


Act.  Wnghanu 
Agents. 


Alu  M^NaHL     Beberi  WM^  W.  a  lai  Dundoi  ^  W^wn,  W.  S. 
D.  Clerk, 


mitsT  DirmiON. 


No.  XCVIIL 


nth  F^bruaf^  \9&7. 


JOHN  MUIR 
(Xffditisi   . 

JAMES  AND  ANDREW  MUIR, 

AND 

JAMES  AND  ANDREW  MUIR 

against 

JOHN  MUIR  AND  SAMUEL  MUIR  and  Company. 

Process. — Jury  Trial. — Proof. — A  biU  of  exception  again$t  the 
admission  of  a  document,  produced  by  certain  consignees  as  proof  of 
sales  of  goods  consigned^  and  alleged  by  them  to  be  the  account  thete^ 
of  sent  them  by  their  sulhagent  abroad  who  signed  it^-^'-tustainedy  in 

•     respect  that,  admitting  the  signature  to  be  genuine,  it  did  not  appear 

from  the  bill,  to  which  alone  the  Court  could  look  for  facts^  that  tt 

had  been  proved^  when,  or  by  whom,  the  body  of  the  document  had 
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heenJSkd  vp;  or  thai  U  was  an  extract  from  the  hooks  of  the  party  11  Feb.  1837. 
signing  it ;  or  that  he  was  sub^agent^  having  authority  to  sell ;  or  that    ^V^ 
the  prices  stated  were  those  truly  obtained  for  the  goods  in  questim.  muIiv' &c. 
Process. — Jury  Trial. — (New  Trial.) — When  two  different  ac* 
tionSi  arising  out  of  the  same  transaction,  were,  by  agreement,  tried 
together  before  one  jury,  who  returned  two  distinct  verdicts,  appHca^ 
ble  respectively  to  the  separate  issue  in  each  case,~^found,  that  the 
effect  of  sustaining  a  bill  of  exceptions  against  the  admission  of  a  cer^ 
tain  document  must  be  to  set  aside  both  the  verdicts,  and  rcTubr  a  new 
trial  in  both  cases  necessary  ;  in  respect  the  Court  were  of  opinion,  from 
what  appeared  in  the  biU,  that  the  document  had  been  tendered  iti 
evidence,  and  was  of  importance,  in  both  cases. 

In  1823>  James  and  Andrew  Mair,  merchants  in  Oreenock,  ship-  NamtiTe. 
ped  from  the  Clyde  a  number  of  bags  of  coffee,  to  be  sold  by  Samuel 
Muir  and  Company  at  Malta.  John  Muir,  merchant  in  Glasgow, 
a  partner  of  the  Malta  bouse  of  Samuel  Muir  and  Company,  made 
certain  advances  on  the  said  shipments ;  and  as  the  proceeds  of  the 
Bale  of  the  coffee  did  not  cover  the  advances,  he  raised  an  action 
against  James  and  Andrew  Muir,  to  recover  the  balance  in  hift 
jbvour.  Defences  were  given  in  to  this  action,  stating,  that  as  the 
pursuer  and  his  partners  at  Malta  had,  by  an  undue  delay  in  effect- 
ing the  sales,  lost  the  opportunity  of  a  favourable  sale,  the  de- 
fenders were  under  no  obligation  to  pay  the  balance  pursued  fer^ 
and  that  the  pursuers  were  liable  to  them  in  damages. 

In  order  to  follow  out  the  latter  plea,  James  and  Andrew  Muir 
raised  an  action  i^inst  Samuel  Muir  and  Company,  and  John 
Muir,  as  a  partner  thereof,  for  payment  of  the  current  price  of  the 
coffee  consigned,  at  the  date  of  the  shipments  thereof,  under  de- 
duction of  the  advances,  atid  for  damages  arising  from  the  negli- 
gence and  delay  in  the  sales  of  the  said  coffee. 

The  cases  having  been  respectively  remitted  to  the  Jury  Roll, 
issues  were  adjusted  and  sent  for  trial. 

In  the  action  at  the  instance  of  John  Muir,  the  issue  was  as 
follows : 

*  It  being  admitted,  that,  in  the  month  of  September  1823,  the  de- 
<  fenders  shipped  from  the  Clyde  311  bags  of  coffee,  and  298  bags 
^  of  coffee  in  the  month  of  November  1823:  It  being  also  admits 
^  ted  that  the  pursuer,  John  Muir,  advanced  certain  sums  of  money 
^  to  the  defenders  on  the  said  shipments : 

^  Whether  the  defenders  are  indebted  and  resting  owing  to  the 

*  pursuer  in  the  sum  of  L.1130  :  3  :  9  sterling,  or  any  part  there- 

*  of,  with  interest  thereon  from  the  1st  day  of  January  1827,  as 
-^  the  balance  of  the  said  advance  ?' 
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11^  Feb,  1837.      In  the  action  in  which  James  and  Andrew  Muir  were  pursnersy 
the  following  was  the  issue : 

<  It  being  admitted,  that,  in  the  month  of  September  1823,  the 

<  pursuers  shipped  from  the  Clyde  311  bags  of  coflfee,  and  298  bags 

<  of  coflFee  in  the  month  of  November  1823: 
*  Whether  the  said  cojQfee,  or  any  part  thereof,  was  consigned  to 

<  the  defenders,  or  either  of  them,  as  commission  agents  at  Malta; 
'  and  whether  the  defenders,  or  either  of  them,  wrongfully  failed  in 
^  their  duty  as  commission  agents  aforesaid,  and  are  indebted  and 

*  resting  owing  to  the  pursuers  in  the  sum  of  L.1390,  58.  sterling, 
^  or  any  part  thereof,  as  the  balance  of  the  price  or  value  of  the 

*  said  coffee  ?' 
The  trial  came  on  at  Glasgow,  on  the  6th  October  1835,  before 

Lord  FuIIerton. 

The  following  is  the  account  of  the  procedure  which  took  place, 

as  stated  in  the  bill  of  exceptions :  \  And  it  was  proposed  by  the 
parties,  and  allowed  by  the  Court,  that  the  trials  of  the  said 
issues  should  proceed  together  before  the  same  jury,  and  at  the 
same  time;  the  counsel  for  the  said  John  Muir  first  opening  as 
to  both  cases,  and  leading  his  evidence  as  to  both  cases;  and  then 
the  counsel  for  the  said  James  and  Andrew  Muir  addressing  the 
jury  on  both  cases,  and  leading  their  evidence  as  to  both  cases; 
and  the  counsel  for  the  said  John  Muir  then  making  his  reply  as 
to  both  cases.' 

After  stating  that  the  jury  were  *  sworn  to  try  the  said  issues 
in  both  the  said  causes,'  the  bill  goes  on :  <  And  whereas  the  trial 
of  the  said  issues  proceeded  in  terms  of  the  foresaid  proposal  and 
agreement,  and,  in  course  of  the  said  procedure,  the  counsel 
learned  in  the  law  for  the  said  John  Muir  did  maintain  that  the 
coffee  in  question  had  been  sold  at  Malta  in  the  year  1826, 
and  had  produced. certain  prices;  and,  in  support  thereof,  did 
tender  and  offer  in  evidence  a  letter  from  John  Muir,  Glasgow, 
to  John  and  Andrew  Muir,  Greenock,  dated  15th  January  1827, 
containing  a  copy  of  account  sales  and  account  current  of  ^  your 
^  consignment  of  coffee,  ex  Morningfield  and  Pictou  ;'  which 
copy  of  account  sales  bore  to  have  annexed  to  it  a  copy  of  the 
signature  of  Charles  Shaw ;  and  did  further  tender  and  offer  in 
evidence  a  paper  of  the  same  tenor  as  that  contained  in  the  fore- 
said letter,  which  paper  wasentitled,  \  Account  sales,  charges  on, 
and  nett  proceeds  of  578  bags  of  coffee,  sold  on  account-current 
of  Messrs  S.  Muir  and  Company,  Malt^.'     (Here  follows  the 

tenor  of  this  document.)  <  And  the  counsel  for  the  said  John  Muir 
offered  to  prove,  that  the  name  ^  Charles  Shaw,'  subscribed  to  the 
said  last-mentioned  account,  was  of  the  genuine  handwriting  of  that 
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individaal:  whereupon  the  counsel  for  the  said  James  and  Andrew  11  Feb.  1837. 
Muir  admitted  that  the  said  name  was  the  genuine  subscription,    ^^^V^^ 
as  alleged ;  but  did  object  to  the  admissibility  of  the  said  paper,  j^j^lrs'^'^c 

entitled,  ^  Account  sales,'  as  not  legal  or  competent  matter  to  be     

given  in  evidence,  on  the  part  of  the  said  John  Muir,  in  proof  of  ^■'■™^'®' 
the  alleged  sales  and  proceeds  of  the  said  coffee.  But  the  said 
Lord  FuUerton  did  then  and  there  deliver  it  as  his  opinion,  that 
the  said  ^  Account  sales,'  so  proposed  and  tendered  as  evidence 
for  the  purpose  aforesaid,  was  competent  and  admissible  evidence, 
and  did  allow  the  same  to  be  produced  and  given  in  evidence  on 
the  part  of  the  said  pursuer;  and  the  jury  aforesaid  did,  on  the 
issue  in  which  the  said  John  Muir  was  pursuer,  find  a  verdict  for 
the  pursuer;  and  upon  the  issue  whereon  the  said  James  and 
Andrew  Muir  were  pursuers,  did  find  a  verdict  for  the  defenders. 
But  the  counsel  for  the  said  James  and  Andrew  Muir  did  insist 
that  the  verdict  should  have  been  in  favour  of  them,  in  as  much 
as  the  said  paper  or  account  sales,  admitted  to  be  given  in  evidence, 
was  not  in  law  admissible  or  competent  evidence,  and  ought  not 
to  have  been  referred  to  the  consideration  of  the  said  jury,  as  * 
proof  of  the  actual  sales  and  proceeds  of  their  said  coffee/  It 
appeared  that  the  presiding  Judge  had  admitted  the  document  in 
question  to  be  given  in  evidence,  when  tendered  during  the  trial, 
reserving  the  decision  of  its  competency  to  be  considered  by  the 
jury,  until  his  charge,  when  his  Lordship  delivered  the  opinion  in 
its  favour  stated  in  the  bill. 

The  following  were  the  reasons  of  exceptions : 

1.  Because  there  was  no  evidence  of  the  said  account  having  Reasons  of 
been  transmitted  to  the  said  James  and  Andrew  Muir,  as  the  ac-  "^P^<>"* 
count  of  the  sales  of  coffee  in  question,  without  establishing  which 

fact,  in  the  first  instance,  there  was  nothing  to  shew  that  the  said 
document  had  ever  truly  been  received  by  them,  or  transmitted  at 
the  time  as  an  account  of  the  sales  of  the  coffee ;  but  being  an  ac- 
count bearing  no  authentication,  excepting  the  name  of  the  pursuer, 
John  Muir's  own  agent,  the  same  may  have  been  made  up  ex  post 
facto,  there  being  nothing  adduced  to  establish  the  true  date  of  this 
improbative  document. 

2.  Because  the  said  document  did  not  establish  that  the  sales  of 
coffee,  therein  stated  to  have  been  made,  actually  and  truly  took 
place,  or  that  the  coffee  so  stated  to  be  sold  formed  part  of  those 
cargoes  which  had  been  transmitted  to  Malta,  and  belonging  to 
the  said  James  and  Andrew  Muir ;  but,  at  best,  contained  nothing 
more  than  the  mere  statement  of  the  said  Charles  Shaw  of  certain 
sales  of  coffee  having  been  made  by  him,  on  account  current  with 
Messrs  Samuel  Muir  and  Company  of  Malta. 
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]1  f^b.  1837.  3.  Because  the  said  document  being;  the  mere  written  statement 
of  the  said  Charles  ShaWt  and  not  being  evidence  on  oath,  nor  even 
proved  to  have  been  taken  from  the  books  of  the  said  Charles  Shaw, 
or  other  authentic  documents,  and  no  foundation  having  been  Uid 
by  proof  aliunde  of  any  sales  by  the  Said  Charles  Shaw,  or  of  the 
truth  of  the  statements  contained  in  the  said  document,,  or  of  any 
acknowledgment  by  the  said  James  and  Andrew  Muir,  or  adoption 
of  the  said  document  as  a  genuine  account  of  the  said  sales,  the 
same  was  inadmissible. 

4.  Because  the  said  Charles  Shaw  having  refused  to  be  examined 
as  a  witness  on  the  part  of  the  said  John  Muir,  as  appeared  by  the 
report  of  an  act  and  commission,  granted  for  the  examination  of 
witnesses  at  Malta,  in  the  present  cause,  and  the  said  John  Muir 
not  having  offered  him  a  discharge  of  his  liability  for  the  sales  made 
by  him  of  the  said  coffee,  which  are  intended  to  be  established  by 
the  production  of  the  said  account,  and  which  are  alleged  to  have 
been  conducted  on  behalf  of  the  said  John  Muir,  and  Samuel  Muir 
and  Company,  for  whom  he  13  responsible, — the  statement  of  the 
said  Charles  Shaw,  who  bad  an  interest  in  supporting  the  pro* 
priety  of  the  said  allegeid  sales,  cannot  be  received  as  evidence ; 
and  his  declining  to  be  examined  as  a  witness  does  not  render  ad* 
missible  his  written  statement  not  upon  oath. 

6.  Because,  even  although  the  said  account  sales  could  have  been 
received  in  evidence,  in  order  tp  shew  the  amount  credited  by  the 
said  John  and  Samuel  Muir,  as  the  proceeds  of  the  alleged  sales  of 
the  said  coffee,  they  being  bound  to  es.tablish  aliunde  their  right  to 
recover  the  sum  in  the  issue  in  the  action  at  their  instance,  as  ad- 
vances made  on  account  oi  the  said  cargoes  of  coffee,  the  said 
document  was  not  tendered  to  this. limited  effect,  but  was  received 
in  evidence  generally,  read  to  the  jury,  and  stated  by  the  said  Lord 
Fullerton  to  be  a  document  on  which  the  jury  were  entitled  to  rely^ 
aa  legal  evidence  of  the  sales  therein  set  forth. 


Rcspondente* 

Fleas. 


Ksajf  and  M^NeSlj  for  the  respondents,  John  and  Samuel  Mnir» 
pleaded — The  amount  of  advances  made  by  us  on  the  coffee  being 
admitted,  all  that  had  to  be  done  to  ascertain  the  balance  claimed 
by  us,  was  to  credit  the  exceptors  with  the  price  obtained  by  the  sale 
of  the  eoffee  consigned.  We  received' from  our  sub-agent,  Shawy 
in  1827,  the  account  sales-  signed  by  him ;  and  on  receipt  of  it  a 
copy  was  made  and  transmitted  to  the  exceptors  in  a  letter.  This 
letter,  it  is  admitted,  in  the  summons,  was  received  by  them  in 
January  1827 ;  and  no  objection  is  there  made  by  them  to  the  state« 
ment  of  the  sales.  Again,  in  the  summons  at  our  instance,  we  state 
the  amount  of  the  sales,  as  mentioned  in  the  account  sales,  and  no 
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objection  is  made  to  it  in  their  defences.    Thus  it  appears  that  the  li  Feb.  18S7. 
date  of  the  sales  and  their  produce  were  admitted  to  be  eorrectly  ^^^^^'^^ 
stated,  therefore  no  more  eyidenee  was  absolutely  necessary  on  Muin,  &c. 

those  heads.  ^  .    R«»P^nta' 

.But at  tbe-trta{»  in  order  to  make  it  complete,  we  offer  to  putm  pieas. 
the  original  of  the  copy  of  the.  account  sales.  We  did  this,  as  its 
accuracy  was  not  disputed,  merely  to  shew  that  it  had  been  trans- 
mitted to  us,  and. that  it  was  the  same  as  that  which  it  was  ad- 
mitted had  been. rendered  to  James  and  Andrew  Muir.  We  do  not 
mean  to  say,  that  if  the  sales  had  been  disputed  this  would  have 
been  a  complete  proof  of  them.  But  we  do  maintain,  that  when 
the  price  was  admitted,  it  was  an  adminicle  of  evidence,  which  might 
properly  go  to  the  jnry.valeat  quantum.  It  has,  too,  to  be  obser- 
Fed,  that  this  is  a  document  in  re  mercatoria^  siqiihir  in  form  to 
that  usually  received  by  all  merchsdits,  especially  when  sub-agents 
aie  employed,  crediting  us  with  a  certain  amount. for  the  sales; 
and  that  the.  signature  of  Shaw  is;  admitted  to  be  genuine;  It  is  of 
no  momentuthat  be  refused  to  be  examined,  as  it  was  merely  in 
reference  to  the  states  of  prices,' &c.  that  we  wished  his  testimony^ 
It  was  thereforea  proper  document  to  lay  before  the  jury.  But 
should  it  be  held  as  improper  to  be  admitted  in  evidence  of  the 
sale,  the  effefct  of  sustaining  the  exception  can  only  extend  to  the 
verdict  in  that  action,,  in  which  alone  the  price  of  the  coffee  was  of 
any  importance*  In  the  action  at  the  instance  of  James  and 
Andrew,  for  fiqlure  in  duty  on  the  part  of  John  and  Samuel,  it 
is  okar  that  the  amount  of  the  sales  was  of  no  moment,  from  this, 
tluit  if  they  succeeded  in  their  proof  of  fraudulent  and  negligent 
agency,  then  John  and  Samuel  would  be  bound  to.  aecoiint  for  the 
coffee  at  the  invoice  price.  It  wjja  then .  only  in  our  action  that 
the  price  of  the  coffee  was  of  importai)ce^  apd  therefore  to  it  alone 
was  the  evidence  derived  from  the  account  sales  of  the  least  use. 

In  these  circumstances,  supposing  the  verdict  in  one  action  to  be 
annulled  by  sustaining  the  exception  directed  expressly  agdnst 
the  account  sales,  it  by  no  means  follows  that  the  other  verdict  is  to 
&U.  These  actions  were  separate  and  distinct,  and  the  only  arrange- 
ment made  was  one  of  convenience,  that  they  should  be  tried  be- 
fore one  jury.  The  title  of  the  very  bill  of  exceptions  shews  them 
to  be  totally  separate,  for  it  is  stated  to  be  in  both  the  actions ; 
and,  accordingly,  two  different  verdicts  were  returned.  Therefore 
the  Court,  should  they  sustain  the  bill  on  an  improper  admission 
of  evidence,  applicable  to  one  of  them  alone,  will  never  consent  to 
quash  the  other,  on  which  it  had  not  the  smallest  effect 

Dean  ofFaatltyf  (Hoptj)  and  BoberUon,  for  the  exceptors^  James 
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11  7eb.  1837.  and  Aodrew  Muir,  pleaded — Whilst  the  respondents  seem  to  admit 
that  the  document  is  not  legal  evidence,  they  endeavour  to  support 
the  verdicts,  by  alleging  that  it  was  immaterial  and  unnecessary  in 
one  case,  and  totally  useless  in  the  other.  Now,  if  it  was  so,  tbe 
parties  would  not  have  pressed  for  a  judgment  on  it  at  the  trial,  as 
they  certainly  did.     / 

.    The  inadmissibility  of  the  account  sales  must  be  clear,  when  it 
is  considered  that  it  was  not  proved  by  whom  it  ¥^s  written,  and 
that  the  date  was  not  in  the! same  writing  as  the  signature;  for  al- 
though it  is  admitted  that  the  signature  is  that  of  Shaw,  there  is  no 
proof  that  the  account  itself  was  not  written  above  his  signature, 
after  the  paper  came  home ;  neither  is  it  established  that  it  referred 
to  the  sales  of  the  coffee  in  question.     It  is  said  that  it  is  a  privi- 
leged document,  being  in  re  mercatoria.     This  argument  is  futile. 
It  lay  with  them  to  prove  the  authenticity  of  the  account,  as  Shaw's 
document  was  theirs. :   His  books  would  have  been  a  good  admi- 
nicle in  their  favour ;  but  this  is  not  of  the  nature  of  a  book. 
,    They  ought  to  have  discharged  Shaw  of  any  liability  he  lay  un- 
fler,  and  ought  to  have  obtained  his  oath.     But  if  they  neglected 
to  discharge  him,  and  failed  in  obtaining  his  deposition,  then  they 
have  themselves  to  blame,  and  cannot  found  on  his  refusing  to  swear 
to  the  effect  of  making  this  account  legal  evidence,  secondary  evi- 
dence not  being  admissible  where  better  evidence  can  be  obtained. 
Then,  the  object  for  which  this  document  was  tendered  was 
evidently  to  prove  the  sales,  and  not  to  shew  that  the  account  had 
been  transmitted,  because  we  did  not  object  to  the  letter  sent  to  us 
being  put  in,  and  the  objection  taken  to  the  charge  is  founded  on 
its  being  produced  as  legal  evidence  of  the  sales. 

Such  being  the  information  on  the  face  of  the  bill,  it  is  impossible 
to  listen  to  any  statements,  as  to  the  nature  of  the  cause  when  it  came 
before  the  jury,  which  are  not  to  be  found  in  the  bill  itself;  and 
Lord  Brougham  laid  it  down  in  the  Don  case,  that  you  could  not 
look  even  to  the  interlocutor  ordering  the  framing  of  the  issues, 
because  it  was  not  in  the  bill.  Therefore  it  must  be  held,  that,  as 
stated  in  the  bill,  this  was  tendered  to  prove  the  sales.  Even  if  iC 
had  not  been  of  much  weight  if  improperly  admitted,  it  must  lead 
to  a  new  trial,  as  the  difference  between  a  bill  of  exception  and  a 
motion  for  a  new  trial  lies  in  this,  that  in  the  former  the  new  trial 
does  not  depend  on  the  importance  of  the  evidence,  to  which  this 
exception  is  sustained,  but  follows  of  necessity  under  the  stat  55. 
Geo.  III.  c.  42. 

It  is  also  clear,  that  both  the  verdicts  must  be  overturned  by  sus- 
taining the  exception.  The  cases  were  conjoined  into  one  cause 
for  trial,  by  consent  of  parties,  and  they  are  recognised  as  one  in  the 
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oarrative  of  the  bill,  and  by  the  arrangements  there  stated  as  agreed  n  Feb.  1837. 
upon,  in  conducting  the  trial  By  these  tlie  respondents  gainedagreat      tV**^ 
advantage,  because  we,  who  stood  pursuers  of  the  cause  first  on  the  i^ujrs  '&c. 

roll,  became  virtually  defenders  in  both,  as  they  had  a  general  re-      

ply,  in  which  they  could  advert  to  the  case  where  we  were  pursuers,  pf^,^  ^" 
But  it  was  never  supposed  that  we  waived  our  right  of  objecting  to 
the  proceedings,  by  consenting  to  this  conjunction.  There  was  ho 
allegation  ever  made  till  now,  that  the  evidence  was  applicable  ex- 
clusively to  one  or  other  of  the  cases.  And  now  the  Court  have 
not  the  means,  even  if  they  had  the  power,  of  separating  the  evi- 
dence applicable  to  each  case  respectively,  and  of  sustaining  the  one 
verdict,  whilst  they  annul  the  other.  But  the  importance  of  this 
evidence  was  by  no  means  restricted  to  the  action  at  their  in- 
Btance,  for  it  was  clearly  of  great  moment  for  them  in  defending 
themselves,  in  the  action  at  our  instance  for  failure  to  sell  as  in- 
Btructed,  to  have  proof  which  would  enable  them  to  say  that  they 
had  made  good  sales.  In  regard  to  the  remark  on  the  title  of  the 
bill,  it  need  only  be  mentioned,  that  the  bill  is  not  that  of  the  par- 
ties only,  but  the  bill  more  especially  of  the  Judge ;  so  that  the  title 
complained  of  is  that  of  the  Judge,  and  cannot  prejudice  the  party. 
In  these  circumstances  both  cases  must  again  go  to  trial. 

Lord  GiUies, — I  have  given  all  the  attention  in  my  power  to  this  Opinion  of 
case,  and  I  must  say,  that  the  doubt  which  I  entertained  from  the  °"^ 
first,  as  to  the  propriety  of  the  direction  of  the  presiding  Judge,  has 
been  confirmed  by  the  able  argument,  which  we  have  just  heard 
in  this  case,  in  support  of  the  bill  of  exception,-- an  argument  which 
I  think  is  unanswerable,  and  to  which  no  answer  has  or  can  be  given. 
The  great  object  of  jury  trial  is  to  get  the  opinion  of  the  jury,  who 
are  as  to  that  thought  the  best  judges,  on  the  credibility  of  the  evi- 
dence ;  but  what  is  evidence,  it  is  not  for  them  to  say.  That  point  * 
must  be  determined  by  the  Judge  who  presides,  it  being  his  peculiar 
duty  and  care,  that  nothing  shall  be  laid  before  the  jury  except  what 
is  competent  and  legal  evidence.  It  may  be,  that  legal  evidence 
is  laid  before  them  which  they  disregard  ;  for  the  testimony  of  some 
of  the  witnesses,  though  perfectly  legal  and  regular,  may  be  dis- 
believed by  the  jury,  in  consequence  of  its  being  contradicted  by 
other  witnesses  of  greater  authority.  But  it  lies  with  the  Judge  to 
exclude  all  evidence  which  is  not  legal.  I  am  not  surprised  that 
some  difficulty  has  been  experienced,  and  considerable  delicacy 
found  necessary  in  the  exclusion  of  written  evidence,  since  jury  trial 
in  civil  causes  was  introduced  into  this  country,  arising  from  the 
mistaken  supposition  that  the  admissibility  of  documentary  evidence 
in  jury  trials  was  to  be  determined  by  the  rules  followed  in  the 
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II  Feb.  1837.  Court  of  Session.  It  is  the  practice  in  the  Court  of  Sesubn  to  lay 
every  sort  of  documents  before  the  Judges.  We,  who  are  Judgea 
in  that  Court,  are,  or  are  supposed  to  be,  competent,  in.  the  sam^e 
way  as  the  English  Judges  are  held  to  be  so,  to  distinguish  and 
separate,  where  a  mass  of  written  evidence  is  laid  before  u%:  (hat 
which  is  competent,  from  that  which  is«  incompetent  But  juries 
are  not  supposed  tO'have  that  perspicacity  of  judgment :  they  are  not 
presumed  to  have  minds  capable  of  throwing  out  of  view  documenta 
which  have  once  been-  laid  before  them,  which  may  ultimately  tuifii 
out  not  to  be  legally  admissible.  For  that  reason  it  is  that  1  doubt 
the  propriety  of  the  procedure  adopted  by  the  presiding  Judge  at 
the  trial  of  this  case,  when  he  admitted  the  evidence  to  be  read.t0 
the  jury,  reserving  the  question  as  to  its.  competency  until  he  should 
come  to  deliver  his  charge.  This  should  not  have  been  done*  No 
person  can  know  the  weight  which  that  document  may  Itave  had 
upon  the  jury.  The  Judge  might,  no  doubt,  tell  the  jury  to  dia* 
charge  their  minds  of  it;  but  they,  though  willing  to  attend  to  his 
directions,  might  not  perhaps  be  able  to  get  rid  of  it*  In  the  csoBf 
then,  of  a  document  b^ing  read  to  the  jury,  which  was  afterwards 
stated  not  to  be  evidence,  1  think  that  is  sufficient  to  overturn  the 
verdict. 

But  as,  in  the  present  case,  the  Judge  directed  the  jury  to  have 
regard  to  the  document,  the  question  is.  Was  that  particular  do- 
cument evideni^e  or  not?  And  about  this  I  think  there  can  be.na 
question*  It  is  ex  facie  evidently  not  legal  evidence;  and  there  is 
nothing  proved  aliunde  to  give  it  that  character.  It  is  indeed  .ad* 
mitted  that  the  signature  of  Shaw  is  authentic ;  but  all  that  we 
gather  from  that  is,  that  this  subspriptioivis  tUegenuine subscription 
of  Shaw :  we  know  not  in  what  capacity  he  acted,  or  what  was  the 
authority  he  had  to  act,  or  whether  'he  actually  sold  the  coffee  in 
question.  We  are  told  by  the  respondents  that  he  was  their  sub- 
agent,  and  that  the  document  called  the  account  sales,  was  the  ao* 
count  sent  by  him  to  them  of  the  produce  arising  from  the  sales  of 
the  coffee.  We  learnt  this  at  the  debate :  we  do  not  find  it  in  the 
bill,  the  only  way  in  which  it  can  come  before  us  judicially.  All 
that  we  see  on  the  face  of  the  bill  is,  that  a  letter  was  sent  by  the 
respondent  to  the  exceptors,  containing  tlie  copy  of  an  account^ 
with  a  copy  of  Shaw's  signature  annexed  to  it.  But  it  is  not  proved 
that  he  had  authority  to  sell,  or  that  he  did  sell  the  coffee  in  ques- 
tion, or  that  these  really  were  the  prices  obtained.  Therefore,  I 
consider  this  evidence  as  not  legal* 

But  then  it  is  said  that  there  are  two  cases  here,  and  that  the 
bill  of  exception,  if  sustained,  must  have  the  effect  of  annulling  only 
that  one  of  the  verdi(;ts  in  which  this  document  was  tendered  aa 
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evidenbe :  add  it  is  said  it  could  be  tendered  as  evidence  only  in  the  11  Feb.  1837. 

action  of  John  Muir,  where  alone  the  price  the  goods  brought  was    ^""^V^^ 

of  importance,  because,  in  the  other  action  of  daipages,  if  fraud  ^||2rs\^ 

was  proved,  the  consignees  would  be  liable  for  the  invoice  prices.       -- — 

I  should  conceive  that  all  the  circumstances  attending  these  sales  0^^"^"  ^^ 

were  of-importaRee  in  a  questiooy'wfaether  the  consignees  had  failed 

in  their  duty  in  making  these  sales.     But  I  cannot  see  any  ground 

for  distinction  between  the  verdicts,  and  the  facts  stated  in  the  bill 

pf  exceptions  exclude  any  such  distinction.   It  was  agreed  that  the 

cases  should  be  conjoined  for  trial,  and  the  parties  cannot  now  alter 

that  arrangement     It  appears  to  me  that  the  evidence  produced 

was  produced  as  evidence  in.  both  actions.     I  find  it  stated  in  the 

bill  of  exceptions,  that  in  the  course  of  the  said  procedure,  the 

said  John  Muir  <  did  maintain  that  the  co£fee  in  question  had  been 

*  sold  at  Malta  in  the  year  1826,  and  had  produced  certain  prices.' 
These  facts  were  stated  as  applicable  to  both  cases.  The  bill  then 
goes  on,  /  and  in  support  thereof  did  tender  and  offer  in  evidence 
^  a  letter  from  John  Muir,'  &c.,  <  and  did  further  tender  in  evid^ce 

*  a  paper  of  the  same  tenor,'  &c.  Now,  the  last*mentioned  docu** 
ment  is  the  one  ii^  question,  and  that  was  evidently  tendered  as 
evidence  in  both  cases.  At  another  part  of  the  bill  we  find  the  ob« 
jection  is  taken  <  to  the  admissibility  of  the  said  paper,  entitled,  Ac« 
f  count  Sales,  in  proof  of  the  alleged  sales  and  proceeds  of  the  said 
(  coffee ;  but  the  said  Lord.  FuUerton  did  then  and  there  deliver  it 

<  as  his  opinion,  that  the  said  account  sales,  so  proposed  and  ten* 

*  dered  as  evidence  for  the  purpose  aforesaid,  was  competent  and 

<  admissible  evidence,  and' did  allow  the  same  to  be  produced  and 

*  given  in  evidence.'  Now,  what  were  the  <  purposes  aforesaid,' 
but  the  proof  of  the  sales  ?    It  is  stated  further  00,  <  The  said 

<  document  was  not  tendered  to  this  limited  effect,  but  was  received 
'  in  evidence  generally,  read  to  the  jury,  and  stated  by  the  said 

*  Lord  FuUerton  to  be  a  document  on  which  the  jury  were  en* 
^  titled  to  rely,  as  legal  evidence  of  the  sales  therein  set  forth.' 
I  am  therefore  of  opinion  that  we  must  sustain  the  exception  to 
this  document  as  not  legal  evidence  of  the  sales,  or  which  should 
have  been  laid  before  the  jury ;  the  result  of  which  is,  in  my  opi« 
nion,  that  both  the  verdicts  roust  fall.  I  think  that  this  document 
taiight  have  bieen  of  importance  in  the  action  of  damages:  the 
coffee  might  actually  have  produced  more  than  what  was  stated 
in  this  account,  and  the  party  here  may  have  acted  like  the  unjust 
steward,  and  instructed  Shaw  to  write  down  merely  the  half  of  the 
true  amount. 

If  this  document  was  not  evidence  without  Shaw's  oath,  I  cannot 
listen  to  the  argumenti  that  his  refusing  to  depone  can  have  the 


522 


DECISIONS  OF  THE 


No.  9a 


Muir  V. 
Muirs,  &c. 

Opinion  of 
Court. 


11  Feb.  1837.  effect  of  rendering  it  good.     I  am  therefore  for  sustaining  the  bill 
of  exception,  and  setting  aside  both  the  verdicts. 

Lord  Mackenzie.  —  I  concur.     There  are  two  questions  here  ; 
first,  as  to  the  validity  of  the  exception  ;  secondly,  in  regard  to  its 
effects,  if  sustained.     In  reference  to  the  first  of  these,  although 
the  account  sales  was  admitted,  nothing  appears  from  the  bill  of 
exceptions  to  support  the  argument  in  favour  of  its  competency, 
except  that  the  document  appears  to  be  of  the  same  tenor  as  that 
sent  to  John  Muir,  and  that  the  signature  of  Shaw  is  genuine. 
But  it  is  not  said  there  who   Shaw  is,   nor  on   what  authority 
he  acted,  nor  that  he  actually  sold  the  coffee  in  question;  and 
be  refused  to   depone  when  called   on.     I   do  not  think,   then, 
that  the  paper  produced  is   good  evidence ;   and  I  am  of  opi* 
nion,  therefore,  that  the  direction  of  the  Judge  was  erroneous,  and 
that  the  exception  is  a  good  one.     But  the  effect  of  sustaining  the 
bill,  it  is  said,  should  only  be  to  overturn  one  of  the  verdicts,  and 
not  the  other,  as  it  was  said  to  have  been  given  in  a  different  cause. 
I  do  not  think  there  is  any  thing  in  this,  because  the  cases  were 
tried  together.     However,  I  do  not  wish  to  be  understood  that,  in 
all  cases  where  there  may  be  cases  tried  together,  or  where,  in  the 
same  case,  various  distinct  and  separate  issues  arise,  that  if  one  is 
reduced  the  whole  must  fall  together,  as  was  argued  by  the  Dean 
of  Faculty.     The  statute  is  very  general,  and  there  may  be  issues, 
arising  outof  the  same  case,  of  perfectly  separate  character,  as  separate 
and  distinct  from  one  another  as  the  fixed  star  in  the  north  from  that 
in  the  south.     I  do  not  think,  that  where  the  exception  is  sucessful 
against  evidence  in  one  of  those  issues,  the  whole  are  to  be  destroyed; 
I  do  not  therefore  go  into  the  Dean's  argument,  founded  upon  so  rigid 
and  severe  an  interpretation  of  the  statute,  as  I  think  such  interpre* 
tation  might  lead  to  the  greatest  hardship,  indeed,  itappears  to  me  to 
be  much  the  same  thing  as  maintaining,  that  a  leak  in  one  ship  must 
necessarily  drown  the  whole  squadron.    Here  the  facts  seem  to  be  ap- 
plicable to  both  issues,  because  I  cannot  distinguish  what  go  to  the 
one  and  what  to  the  other ;  and  can  it  be  said  that  all  the  points 
which  were  to  be  proved  by  the  document  in  question  could  be 
of  no  consequence  to  one  of  the  actions  ?  I  think  not ;  but  that  is 
of  little  importance,  as  we  do  not  on  the  face  of  the  bill  distinguish 
that  they  are  of  no  consequence.     I  therefore  think  the  effect  of 
sustaining  the  bill  of  exceptions  in  this  case  must  be  to  destroy  both 
verdicts. 

'  Lord  Preiident. — I  concur  in  the  opinions  delivered,  on  the 
grounds  on  which  they  are  founded.  Lord  Mackenzie  has  very 
properly  reserved  a  point  which  we  are  not  called  upon  in  this  case 
to  decide ;  but  when  it  comes  to  be  decided,  I  am  afiraid  that  there 
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will  be  no  limitation,  for  a  bill  of  exceptions  is  not  like  a  motion  for  a  H  Feb.  1837; 
new  trial,  where  although  the  Judge  has  been  wrong,  yet  the  Court    ^^^*V^*^ 
will  not  grant  a  new  trial,  which  would  ultimately  not  benefit  the  Muire^c 
party.     However,  that  point  is  still  open.     I  think  the  document     -7-7- 
tendered  is  the  most  slovenly  thing  I  ever  saw.     It  is  said  to  be  court "  ^ 
an  account  of  sales;  but  all  that  we  find  is  the  signature  of  a  party; 
but  from  any  thing  we  see  in  the  bill,  it  does  not  bear  to  be  an  extract 
from  his  books,  and  no  evidence  is  brought  to  prove  that  it  was  made^ 
out  by  the  party  himself.     We  have  heard,  no  doubt,  many  aver- 
mente  on  the  subject  from  the  bar ;  but  they  are  not  in  the  bill,  and 
we  cannot  travel  out  of  the  bill  in  order  to  listen  to  them. 

The  Court  accordingly  sustained  the  exception,  set  aside  both  Judgment, 
verdicts,  granted  a  new  trial  in  both  actions^  and  gave  the  exceptora 
expenses  since  the  date  of  the  trial. 

Lord  FvBaioH,  Judge  at  Triid.       Act.  Keay,  McNeill       Alt.  Dean  o/Fac,  fHopeJ 
Bobertson.  Orr  ^  Martin,  W.  S.  and  Woiherspoon  j*  Mack,  W.  S.  Agents. 


Jtoy  Clerk. 


C.  R. 


FIRST  DIVISION. 
No.  XCIX.  Uth  February  1837  *. 

ANDREW  LOCKIE  and  Others 

affainst 

JOHNf  MASON  AND  HIS  Trustees. 

Trust. — Bankrupt. — Case  where  the  Court  granted  a  petition  for 
sequestration  of  a  bankrupt^  at  the  instance  of  some  of  the  creditors 
Qcceding  to  a  trUst-deed^  though  opposed  by  the  trustee^  in  respect  the 
petitionersj  who  acceded  on  condition  of  the  bankrupt  making  such  a 
statement  of  his  affairs  ♦  as  the  creditors  deem  proper/  declaredy 
with  reason^  they  were  not  satisfied  with  the  statement  of  the  bank' 
rupt. 

Mr  Mason,  the  defender,  a  few  days  before  being  rendered  bank-  Narrative. 
rupt,  executed  a  trust-deed  in  favour  of  Messrs  Waldie,  Purves 

*  John  Cuningbame,  Esq.  presented  the  royal  letter  appointing  bim  one  of  the 
Lords  of  Council  and  Session.  Andrew  Rutherfurd,  Esq.  also  presented  bis  commis- 
•ion  at  Solicitor- GeneraL 
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14  Feb.  1637.  and  Weddell,  the  other  defenders,  for  behoof  of  his  just  and  lawful 
creditors,  reserying  such  preference  among  themselves  as  they  may 
by  law  be  entitled  to. 

At  a  general  meeting  of  the  creditors  on  the  6th  October  1836, 
it  was  agreed  that  a  supersedere  of  personal  diligence  should  be 
granted,  under  the  condition  that  the  '  meeting  do  not  mean  by  the 

*  above  resolution  to  cease  from  personal  diligence  against  Mr 

*  Mason,  provided  he  does  not  make  such  a  statement  of  his  affairs 

<  as  the  creditors  deem  proper ;  and  therefore,  under  this  explana^ 

*  tion,  the  proposal  above  mentioned  was  made.     The  meeting, 

<  therefore,  now  formally  accede  to  the  provisions  of  the  foresaid 

<  trust-deed/     There  were,  however,  some  creditors  who  did  not 
accede. 

On  the  18th  October,  at  a  meeting  of  the  trustees  and  a  com* 
mittee  of  creditors,  of  which  the  petitioners  were  members,  the 
bankrupt  was  examined  as  to  the  state  of  his  affairs,  and  in  relation 
to  certain  preferences  alleged  to  have  been  granted  by  him  to  indi- 
vidual creditors  within  sixty  days  of  his  bankruptcy.  Amongst 
these  was  an  assignation  to  a  policy  of  insurance  on  his  life,  granted 
by  him  to  Mr  Weddell,  one  of  the  trustees ;  and  Mr  Waldie,  an- 
other of  the  trustees,  was  the  agent  for  the  Commercial  Bank  at 
Kelso,  with  which  several  of  the  bankrupt's  bills  were  discounted 
within  sixty  days  of  bankruptcy,  as  to  the  retirement  of  which  full 
information  was  required. 

The  bankrupt's  declaration  not  being  deemed  satisfactory  by 
some  of  the  creditors,  they,  with  concurrence  of  the  trustees,  pre- 
sented a  petition  to  the  Sheriff  of  Roxburghshire,  to  have  the  bank- 
rupt examined  on  oath,  which  was  however  refused  as  incompetent. 
The  trustees  meantime  had  been  infeft  in  the  bankrupt's  heritage, 
and  had  sold  part  of  his  moveables. 

In  these  circumstances  the  present  application  for  sequestration 
was  made,  in  order  to  get  the  alleged  preferences  investigated,  as 
well  as  to  inquire  into  certain  sales  of  large  quantities  of  whisky. 


Petitioners' 
Fleas. 


The  petitioners  pleaded — The  trust-deed  having  been  granted 
within  sixty  days  of  the  bankruptcy,  is  reducible  under  the  bank- 
rupt statutes,  at  the  instance  of  any  creditor  who  may  be  aggrieved 
thereby.  There  is  no  incompetency  in  superseding  the  trust-con- 
veyance by  a  sequestration,  when  the  measure  shall  appear  to  be 
more  for  the  benefit  of  the  creditors.  The  creditors  not  having 
been  satisfied  with  the  investigation  which  has  taken  place,  or 
which  is  competent  under  a  voluntary  trust,  are  entitled  to  avail 
themselves  of  the  clause  in  the  minutes  relative  to  the  bankrupt 
making  a  proper  statement  of  his  affairs.    Further,  the  circumstance 
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of  two  of  the  trustees  baying  an  interest  adverse  to  that  of  the  body  U  Feb.  1837. 
of  the  creditors,  teaching  the  redaction  of  preferences  which  have    ^<<^v^ 
emerged  since  the  accession  to  the  trust,  affords  a  sufficient  ground  ^^^^  ^°^ 
for  granting  the  prayer  of  the  petition*  Mason's 


V. 

•s 
Trustees. 


The  defenders  pleaded — That  reductions  of  the  preferences  had  Defeoden' 
been  raised,  and  that  they  were  proceeding  with  the  conduct  of  the  ^^ 
trust  in  as  expeditious  a  manner  as  possible.  The  petitioners  are 
barred,  by  the  contract  implied  in  their  accession  to  the  trust-deed, 
from  now  attempting  to  supersede  that  conveyance ;  BeU^  ii.  495 ; 
Watson,  5th  Feb.  1 724,  Mot.  6397 ;  and  the  respondents  have 
therefore  shewn  <  reasonable -cause  why  the  sequestration  should  not 
<  proceed  farther,'  but  be  refused,  consistently  with  the  provisions 
of  the  15th  section  of  the  sequestration  statute. 

Lord  GiUies* — I  think  we  cannot  refuse  the  prayer  of  this  peti*  Opinion  of 
tion.  It  is  often  expedient  to  wind  up  the  affaifs  of  particular  ^^^ 
estates  by  the  .means  of  voluntary  trusts;  but  I  am  sure  any  one 
experienced  in  such  proceedings  must  have  found  that  in  nine  cases 
.out  of  ten  they  canjaot  be  carried. through.  The  reasons  for  their 
failure. are,  first,  that  there  must  be  an  accession  of  all  the  creditors ; 
i^nd,49ieeond,  that,  the  accession  mast  be  unconditional.  Here  the 
opposition  is  made  by  parties  who  have  acceded  to  the  trust ;  and 
if  the  accession  had  been  clear  and  unconditional,  I  do  not  know  what 
would  have  been  its  effect.  But  on  turning  to  page  third  of  the  replies, 
',t  fiiid  |hat  the'ilgreement  in  this  case  was  by  no  means  of  that 
character;  for  there  we  find  that  it  was  on  conditipn  that  the  bank- 
rupt .inade  such  a  statement  of  hb  affairs  as  the  creditors  deemed 
propier.  The  point,  therefore,  is  not  whether  we  deem  the  explana- 
tion enough,  bat  whether  these  acceding  creditors,  amongst  whom 
are  the  petitioners,  consider  it  in  that  light  It  is  competent  for 
them  to  come  forward  and  say  they  do  not  deem  the  statement  enough. 
This  they  now  do;  and  another  strong  circumstance  in  this  case  is  the 
application  to  the  Sheriff  to  examine  the  bankrupt  on  oath,  after 
he  had  emitted  his  declaration,  the  trustee  himself  stating  that  there 
were  some  things  therein  which  were  not  satisfactory.  This  appli- 
cation  was  clearly  incompetent,  and  they  could  not  put  him  upon 
oath ;  but  it  shews  the  feeling  of  the  trustee  even,  in  regard  to  the 
bankrupt's  statement.  I  see  no  grounds,  therefore,  for  refusing  the 
petition ;  and  in  coming  to  this  opinion,  I  throw  out  of  view  the  cir- 
eumstance  of  one  of  the  trustees  holding  the  insurance,  as  I  do  not 
think  it  of  much  inipcMrtance.  But  what  I  allude  to  chiefly  is,  the 
frcty  that  some  of  the  creditors  clearly  have  objections  to  the  state- 
ments of  the  bankrupt. 
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Court. 


14  Feb.  1837  Lord  Mackenzie. — I  am  of  the  same  opinion.  Private  trusts 
must  be  acceded  to  by  all  the  creditors,  and  those  who  do  accede, 
do  so  on  the  faith  of  this  condition  being  implemented.  I  do  not 
think  the  trustee  being  bank-agent  of  much  importance;  but  here, 
we  are  told  that  the  parties  are  disputing,  and  that  reductions  of 
certain  alleged  preferences  are  raised.  Now,  is  it  probable  that 
these  questions  will  be  better  determined  under  a  private  trust,  by- 
bringing  reductions  and  multiplepoindings  in  this  Court,  which 
would  end  in  a  mass  of  litigation,  than  by  a  sequestration  ?  The 
petitioners  acceded  on  the  supposition  of  a  general  accession ;  and 
it  is  hard,  that  if  that  does  not  take  place,  one  or  two  creditors 
,  should  be  held  bound  by  their  accession,  personali  exceptione,  from 

applying  for  sequestration.  That  would  be  very  hard  indeed :  be- 
sides, in  this  case,  we  find  that  the  accession  was  expressly  on 
condition  of  the  bankrupt's  statement  being  satisfactory,  which  was 
not  the  case.  I  therefore  think  we  cannot  safely  refuse  the  prayer 
of  the  petition. 

Lord  President — I  concur.  In  my  opinion,  though  the  accession 
was  unqualified,  if  afterwards  the  creditors  found  good  reasons  for 
requiring  a  sequestration,  they  might  apply  for  it.  Here,  I  think 
that  the  accession  is  ex  facie  conditional ;  and  it  is  clear,  in  my  opi- 
nion, that  the  creditors,  who  are  the  proper  judges  of  this  point, 
have  stated  sufficient  grounds  for  dissatisfaction. 

Judgment  The  Court  accordingly  granted  the  prayer  of  the  petition. 


Act.  Robt.  BeJL  Alt.  G.  Graham  BeO^  Pyper, 

and  D.  Brown,  W.  S.  Agents.        Mr  Bell,  Clerk. 


John  Richardson,  W.  S. 
C.  Iv. 


FIRST  DIVISION. 


No.  C. 


I5th  February  1837. 


GEORGE  SMITH 

agaiiist 

CHARLES  GRANT. 


Reparatigk. — Slander. — An  action  of  damages  was  brought  by  one 
party  in  the  lower  ranks  of  life  against  another^  whoy  in  the  cojirse  of 
a  dispute  arising  out  of  a  trifling  difference  of  opinion  in  settling 
a  matter  which  had  been  referred  to  them^  flew  into  a  passion^  and 
called  him  *  a  partial  judge^*  or  *  partial  fellow  ;'—the  Courts  in 
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.  retpeei  there  was  no  proof  of  malide,  or  ofpropaffaiiori  of  the  siaie^  rs  Feb.  1837/ 

menty  or  ofirgwry  done,  assoilzied  the  d^ender^  finding  no  expenses    ^^^i^-y^*^ 
.   due  to  either  partjf.  ^miUij. 

Gborge  Smith,  distiller  in  Glenlivat,  raised  an  action  of  damages  Nanmtive. 
against  Charles  Grant,  residing  there,  in  the  following  circumstances : 
These  persons  were  chosen  as  referees  to  decide  a  dispnte  betweeiB 
two  parties,  relative  to  a  contract  for  casting  peats.  Whilst  engaged 
}n-  this  duty,  they  had  a  diiference  about  the  size  of  a  peat,  which 
led  to  a  violent  altercation,  in  the  course  of  which  Smith  averred 
in  his  summons  *  that  the  said  Charles  Grant,  actuated  by  a  deter^ 
mination  to  injure,  calumniate  and  defame  the  pursuer,  upon  the 
aaid  30th  day  of  June  last,  or  on  one  or  other  of  the  days  of  said 
month  of  June  last,  or  of  the  month  of  July  following,  and  while 
the  pursuer  was  discharging  the  sacred  duties  reposed  in  him,.  bM 
aforesaid,  did  fedsely,  wickedly,  maliciously  and  calumniously  say 
and  assert  that  the  pursuer  was  not  a  competent  judge,  and  also 
that  he  was  a  partial  judge ;  and  did  farther  falsely,  wickedly,  mali- 
dously  and  calnmniously  say  and  assert  that  the  pursuer  bad  acted 
sis  a  partial  judge  on  other  occasions,  and  that  he  could  prove 
that  the  pursuer  bad  been  guilty  on  these  occasions  of  acting  as  a 
partial  judge,  and  has  propagated  these  false,  malicious-and  calum^ 
nious  statement  widely  through  the  country,  to  the  pursuer's  great 
hurt  and  prejudice ;  from  all  which  it  is  evident  the  said  Charles 
Grant  has  said,  asserted  and  propagated  the  said  ialse,  malidous 
tod  calumnious  statements,  with  the  evident  intention  of  tradu- 
cing and  vilifying  the  pursuer's  character  as  an  honest  man,  and 
holding  him  up  to  the  public  as  partial  and  corrupt  in  judging  of 
matters  referred  to  him :  That  the  pursuer  is  a  man  who  has  bieen  ' 
extensively  engaged  in  distillation  for  a  period  of  more  than  nine 
years;  has  been  voluntarily  called  upon  to  judge  and  decide  in 
almost  all  matters  of  dispute  in  the  conntry  in  which  he  resides 
for  the  last  twenty  years :  That  the  said  false,  calumnious,  wicked 
and  malicious  statements,  uttered  and  propagated  as  above  set 
forth,  are  highly  priejudicial  to  the  pursuer's-  character^  not  only 
a»  a  private  individual  and  a  respectable  member  of  society,  bnt 
tends  utterly  to  destroy  that  confidence  which  the  public  have 
placed  in  him,  and  to  cause  him  to  be  held  up  to  ridicule  and  coi»- 
tempt'  The  conclusion  was  for  L.100,  as  damages  and  solatium. 
Defences  were  put  in  by  Grant,  and  the  Sheriff  allowed  a  proof, 
by  whieh  it  appeared  that  the  parties  had  a  dispute  whether  a  peat 
was  eleven  or  twelve  inches  long ;  that  Smith  had  told  Grant  to  take 
eare  what  he  was  about,  and  said  something  about  his  being 'put 
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15  Feb.  1837.  npoii  onth ;  that  on  this  Grant  flew  in  a  passion,  and  called  Smith 
a  *  partial  judge/  or  k  <  partial  fellow/  bat  there  was  no  proof  of 
propagation  of  the  statement,  or  of  malice,  other  than  what  was  im- 
ported by  the  expression. 

The  Sheriif-substitote  pronounced  to  interlocutor,  26th  May 
1885,  by  which  he  finds  that  ths  pnrsuer- has  failed  to  prore  his 
allegations  as  libelled,  aasoilaies  the  defendefi  and  finds  no  ezpensea 
due  to  either  party. 

This  was  recalled  by  an  interlocutor  of  the  Sheriff-depute,  2d 
July  1835,  which  *  finds  it  proved  that  the  defender  represented 
<  the  pursuer  as  a  *  partial  fellow,'  and  persisted  in  that  representa- 

*  tion,  and  that  that  imputation  was  aggrarated  by  being  applied 
^  to  a  person  who  was  in  the  practice  of  acting  as  an  arbiter  or  re- 

*  feree  ;  therefore  finds  the  defender  Hablein  L^  sterling  of  da- 

*  mages  to  the  pursuer,'  and  in  expenses^  amountfaig.to  upwards  of 
L.17.  -^    •'. 

Against  this  judgment  Grant  brought  the  present 


A'Wocator's 


The  advocator  pkaded'-^The  alleged  statement  was  (mvilegod^ 
•T)  at  least,  if  proved,  must  be  held  to  have  been  made  under  cir- 
cumstances entitling  the  advocator  to  protection.  The  respondent 
was  therefore  bound  to  have  relevantly  alleged  and  proved  malice ; 
Gibsons,  20th  Jan.  1828,  a  Mur.  271 ;  Craig,  ISth  March  1823; 
&  Mur.  351 ;  M'Lean,  19th  May  1823,  a  Mttr.  853;  HamUtOD^ 
10th  March  1827»  5.  Sh.  and  D.  559. 

There  is  no  proof  that  the  alleged  statement  was  made  malicionsiy'y 
or  made  ai  all,  in  terms  of  the  libel. 


netpondcnt's 


The  respondent  pUaded — It  living  been  proved,  by  the  admis^ 
sions  of  the  advocator  ia.proeessy  6nd  the  testimony  of  the  witnflssea 
examined,  that  lie  made  use  of  Adse  and  calumnious  sttttements 
^th  regard  to  the  respondent^  the  Sheriff's  judgment,  finding  the 
advocator  liable  in  damages  to  Che  respondent,  is  well  founded  both 
in  law  and  foot. 

The  statements  w^re  not  made  by  a  privileged  person,  or  under 
circumstances  entitling  the  advocator  to  protection,  and  tlie  allq[»> 
tion  and  proof  of  malice  did  jsot  therefore  fonn  necessarily  eleaaeftti 
of  the  respondent's  case. 

But,  at  all  events,  malice  was  both  relevantly  averred,  and  com«- 
pletely  established  by  the  proof,  the  nature  and  cfaiuv^r  of  the 
atat^Dfients,  and  the  circuinstemces  under  which  they  were  made. 


The  Lord  Or^ary  pnmobnced  the  following  interloentor,  22d 
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Jane  18d6 :  <  The  Lord  Ordinary  having  heard  parties*  procnratorSx  15  Feb.  1837. 
<  and  oonsideved  the  proof  and  process,  finds  it  prored,  that,  on  the    ^^^y^ 

*  occasion  libelled,  the  defender  did  use  the  injarious  expressions  Granu*^' 
'  complained  of;  and  therefore  repels  the  reasons  of  advocation,  rer 

*  mits  the  case  simplieiter  to  the  Sheriff  of  Banffshire,  and  decerns  t  „~*s  iDulr«» 
^  finds  the  advocator  liable  in  expenses,  and  allows  an  account  there»>  locutor. 

*  of  to  be  given  in,  and  to  be  taxed  by  the  Auditor/ 

The  advocator  reclaimed.  .    > 

Lard  GiOie$.-^In  a  case  of  verbal  slander,  such  as  the  present^  Opinion  of 
we  must  take  into  consideration  the  habits  of  life  and  condition  of  ^"'^ 
the  parties.  In  certain  cases,  no  doubt,  such  as  where  a  man  calls 
another  <  a  thief  or  ^  a  murderer,'  the  expression  is  clearly  slan^^ 
derous,  without  looking  to  the  drcumstaoces  in  which  it  was  utters 
ed«  In  the  present  case,  two  men,  (very  respectable,  I  have  no 
doubt,  bat  evidently  in  the  lower  ranks  of  life,)  meet  as  arbiters  in 
a  matter  about  some  peats.  They  have  a  difference  of  opinion,  which 
leads  to  an  altercation,  and  the  one  who  is  unsuccessful  in  convin* 
emg  h»  companion,  calls  him  a  <,  partial  judge^'  or  a  f  partial  fellow.^ 
I  do  not  think  that  this  expression,  used,  when  the  parties,  are  it) 
that  rank  of  life,  in  the  heat  of  altercation,  is  a  subject  for  damages. 
I  believe  it  i»  very  customary)  though  I  do  not  approve  of  the  cus* 
tom,  where  arbiters  in  that  rank  of  life  have  a  difference^  for  the 
one  who  fiiils  in  convincing  the  other  to  say,  that  he  is  very  partial, 
when  he  finds  he  does  not  agree  in  his  own  opinion.  On  looking 
to  the  interlocutor  of  the  Sheriff-substitute,  I  see  thi^  he  finds  the 
pursuer  has  failed  to  prove  his  allegations  as  libelled ;  and  on  turn- 
ing to  page  second  of  the  summons,  I  find  the  charge  is,  that  the 
defender  did  *  wickedly,  falsely,  maliciously  and  calupiniously  *  utter 
the-  exfft'ession  complained  of.  Now  there  is  no  proof  that  it  was 
uttered  maliciously,  and  I  do  not  think  that  the  expression  itself 
imports  malice ;  but  the  summons  further  states,  that  he  propagated 
these  statements  widely  through  the  country.  If  he  had  done  this, 
that  would  have  been  sufficient  ground  for  sustaining  the  judgment 
against  him ;  but  not  'the  smallest  proof  is  offered  of  this.  As  I 
find,  therefore,  that  all  the  malice  in  this  case  is,  tht^t  in  the  heat 
of  an  altercation,  the  defender  called  the  pursuer  a  *  partial  judge,' 
or  a  <  partial  fellow,'  when  he  found  he  could  not  make  him  agree 
in  his  opinion,  I  concur  in  the  bourse  adopted  by  the  Sheriff-sub* 
stitute,'  and  am  of  opinion  that  the  action  ought  to  be  dismissed,  as 
no  injury  was  sustained,  and  that  no  expenses  should  be  found  due 
to  either  party. 

fjffrd  Mackenzie. — This  w^s  a  serious  action  of  damages  for 
L.lOO,  founded  on  a  statement  of  premeditated,  deliberate  malicey^ 
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15  Feb.  1837.  eontinned  for  a  oonsidenible  dme,  and  prodaeing  repeated  and  ex^ 
tended  calaniny,  accompanied  with  great  Injury  to  efaaracter^  and 
danger  to  bosiness*  It  was  an  action,  bearing,  of  course,  ezpenaea^ 
in  case  of  any  judgment  in  favour  of  the  pursuer,  according  to  a 
recent  judgment  of  the  Court.  Then,  in  this  action,  there  was 
prored  no  premeditadon,  no  malice,  no  repeated  or  extended  ca- 
lumny, no  injury  to  character  or  business.  Nothing  is  prored  but 
this,  that  on  one  occasion,  at  a  meeting  of  the  parties,  as  referees, 
about  the  value  of  some  peats,  a  difference  of  opinion  having  oc- 
curred, and  some  words  (not  well  ascertained)  having  been  used 
by  the  pursuer,  about  the  defender  being  put  on  oath,  the  defender, 
apparently  understanding  (rightly  or  not)  these  words  as  an  imputa- 
tion on  his  honesty  or  veracity,  got  into  a  passion,  and  in  that  pas- 
sion called  the  pursuer  a  partial  fellow,  or  a  parUal  judge.  I  think 
this  proof  can  sustain  no  verdict  or  judgment  in  such  an  action ;  for 
it  shews  no  injury  of  the  kind  libelled,  and,  in  truth,  no  serious  in* 
jury  requiring  any  remedy*  To  give  a  judgment  for  even  a  small 
sum  of  damages  on  such  a  proof,  in  such  an  action,  (which  would 
carry  expenses  with  it,)  would  truly  be  doing  injustice  between  the 
parties. 

Lard  Pruident. — I  am  of  the  same  opinion,  and  I  think  the  case 
alti^ether  so  trifling,  that  I  am  for  dismissing  the  action  without 
finding  expenses. 

.  The  Cawrt  accordingly  pronounced  a  judgment,  advocating  the 
cause,  altering  the  interlocutor  (tf  the  Lord  Ordinary,  assoilzieing 
the  defender,  and  finding  no  expenses  due  to  either  party. 

X^ord  Ordinary,  PuOertm.  Act  Dtean  o/Fac,  (Hope,)  Akx.  M*Nm!L  Alt. 

HobertBon  tod  Edward  S,  Gordon.  Jame»  Souto',  W.  S.  and  JKoy  jr  Wood, 

W.  &  Agents.     D.  Oerk. 

C.  R- 


FIRST  DIVISION. 


No.  CI. 


16A  February  1837*    . 


CALDER 

against 

ADAM. 


Process. — ^Juby  Trial,  (Dismissal  of.) — This  wa)i  a  motion  to 
^iunbs  a  jury  action,  under  the  Act  of  Sederunt,  29th  November 
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1825)  sect  47,  in  respect  that  fifteen  months  had  elapsed  since  the  16  Feb.  1837. 
issues  had  been  signed,  without  a  notice  of  trial  being  given  by    ^^«v^^ 
the  pursuer.    It  was  answered,  that  there  was  here  reasonable  cause  j^^am.  *'' 
for  the  delay ;  that  the  funds  of  the  pursuer  had  been  locked  up 
by  a  decree  obtained  against  him  by  the  over-agency  of  the  de* 
fender's  agent,  which  decree  he  at  last  reduced  in  this  Court  a 
short  time  ago,  (1st  Feb.  1837,  ante,  p.  417.)     The  Court,  being 
of  opinion  that  there  was  no  sufficient  connection  between  the  de- 
fender and  the  agent  by  whose  conduct  the  pursuer^s  funds  were 
alleged  to  be  locked  up,  granted  the  motion. 

Act  AeCor.  Alt.  Shand,  A.  O.  SuOudimd,  W.  a  and  TT.  jr  5« 

DaugbUf  W.  S.  AgenU.  Jury  Clerk. 

C-  R. 


FIRST  DIVISION. 

» 

No.  CII.  I6th  FAruary  1837. 

ARTHUR  HAMILTON,  Petitioner, 

Cessio. — (Personal  Protection.) — Stat.  6.  and  7.  Will.  IV. 
c  50. — A  petition  for  interim  protection,  presented  two  days  after 
the  process  of  cessio  had  been  raised,  ordered  to  be  intimated, 
(special  service  being  ordered  against  a. party  who  had  giren  a 
eharge  of  horning,)  on  the  understanding,  diat  this  proceeding 
was  not  to  affect  the  question  as  to  the  competency  of  entertaining 
the  petition  previous  to  the  expiry  of  the  induciffi,  a  point  not  yet 
dedded. 

Act*  IFtboN.  J.  JohuUm,  a  &  C.  Agent 

C*  Rt 
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WILLIAM  ROBERTSON 
Qffainst 

RICHARD  COLLINS  and  MAGISTRATES  of  ABER- 
DEEN. 

Prisoner. — Act  of  Grace,  (1696,  c.  82.) — Salmon-Fishing.— 
Stat*  9.  Geo.  IV.  c.  39. — Founds  that  a  party  imprUonedfor  iwwi- 
payment  of  a  fine  awarded  as  ihe  punishment  for  an  offence  ayainst 
the  above  statutes^  is  entitled  to  the  benefit  of  the  Act  of  Grace* 


The  9.  Geo.  IV.  cap.  89,  is  entitled,  <  An  act  for  the  preserva- 
tion of  salmon  fisheries  in  Scotland/  The  preamble  declares, 
that  it  is  expedient,  for  the  preservation  of  the  salmon  fisheries  in 
Scotland,  that  the  penalties  in  former  acts  should  be  augmented^ 
and  sundry  other  regulations  should  be  made.' 
By  the  second  section  it  is  enacted,  <  That  if,  between  the  Mth 
September  and  1st  February,  any  person  shall  wilfully  take,  &c. 
any  salmon,  grilse,  sea-trout,  or  other  fish  of  the  salmon  kind» 
such  person  shall  forfeit  and  pay  any  sum  not  less  than  one  pounds 
and  not  exceeding  ten  pounds,  for  and  in  respect  of  each  and 
every  such  offence,  over  and  above  forfeiting  each  and  every  such 
fish  so  talceH,  and  each  and  every  boat  or  engine  by  which  the 
same  may  have  been  taken.' 

By  section  9.  it  is  enacted,  *  That  each  and  every  penalty  pro* 
vided  by  this  act  shall  go  to  the  informer,  and  every  fine  shall  b^ 
recoverable  with  expenses,  as  well  before  the  Sheriff  as  before  the 
Justice  of  the  Peace  of  any  county,  as  aforesaid,  wherein  the 
same  may  1)e  incurred,  or  where  the  offenders  shall  reside,  at  the 
instance  of  any  person  or  persons  who  shall  prosecute  for  the  same ; 
and  in  prosecutions  in  the  different  penalties  imposed  by  this  act, 
or  any  other  act,  for  the  preservation  of  the  salmon  fisheries  in 
Scotland,  it  shall  be  lawful  for  the  Sheriff  or  Justices,  before  whom 
any  complaint  for  the  recovery  thereof  may  be  brought,  to  pro- 
ceed in  a  summary  way,  and  to  grant  warrant  for  bringing  the 
parties  complained  upon  immediately  before  them,  and  on  proof 
on  oath,  by  one  or  more  credible  witnesses,  or  confession  of  the 
offence,  or  other  legal  evidence,  forthwith  to  determine  and  give 
judgment  in  such  comphiint,  without  any  written  pleadings  or  re- 
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*  cord  of  evidtoeoi  and  to  grant  warrant  for  the  reoorery  of  all  17  Kb.  18:^1 
f  penalties  and  expenses  decerned  for,  failing  payment  within  four*    ^"^v"^' 

f  teen  days  after  convictiony  by  poinding,  and  imprisonment  for  a  c^^^n/' 
^  period  at  the  discretion  of  the  Sheriff  or  Justices,  not  exceeding  MAgistratwor 
'  six  months ;  it  being  hereby  provided,  that  a  record  shall  be  pre-  ^'^'^^"' 

*  served  of  the  charge,  and  of  the  judgment  prouonnced ;  and  any  Nanmtlfe. 
'  person  or  persons  who  shall  think  himself,  herself  or  themselves 

^  aggrieved  by  any  judgment  of  any  Sheriff  or  Justices,  pronounced 

<  in  any  case  arising  under  this  act,  or  by  assessment  made  under 

<  this  act  in  Scotland,  may  appeal  to  the  Commissioners  of  Justi- 
^  ciary  at  their  next  Circuit  Court,  or  where  there  are  no  Circuit 

*  Courts,  to  the  High  Court  of  Justiciary  at  Edinburgh,  &c  find- 
^  ing  caution  to  pay  penalties  and  expenses/ 

Section  10.  gives  power  to  the  heritors  to  appmni  water'^bailiffs 
to  superintend  the  fisheries. 

The  eleventh  section  is  entitled,  <  Apprehension  of  offenders,^ 
and  is  in  these  terins :  ^  And  be  it  further  enacted,  that  it  shall  b^ 

*  lawful  for  any  person,  without  any  warrant  or  other  authority  tbail 

*  this  act,  brevi  manu»  to  seize  and  detain  any  person  who  shall  be 

*  found  committing  any  offence  against  this  act,  and  to  carry  such 

*  person  before  any  Justice  of  the  Peace  or  other  Magistrate,  or  to 
^  deliver  soeb  person  to  a  constable,  who  is  hereby  required  to  carry 

*  such  person  before  a  Justice  of  the  Peace  or  Magistrate,  who  shall 

<  forthwith  examine  and  discharge,  or  coitomit  such  person,  until    * 

<  caution  ex  judicio  sisti  be  found,  as  the  case  may  require.' 

The  suspender,  William  Robertson,  as  water-bailiff  on  the  river 
Doveron,  obtained  a  conviction  against  Richard  Collins,  before  the 
Justices  of  Aberdeenshire,  in  the  following  terms:  '  At  Turriff,  in 
the  county  of  Aberdeen,  17th  November  18d5.-**Whicb  day  his 
Majesty's  Justices  of  the  Peace  for  said  county  fined  and  amer« 
dated  Richard  Collins,  vender  of  hardware,  residing  in  Huntly^ 
in  the  sum  of  L.3  sterling,  payable  to  William  Robertson,  super- 
intendent of  the  salmon  fishings  in  the  river  Doveron,  for  certain 
offences  committed  by  the  said  Richard  Collins,  in  contravention 
of  an  act,  9.  Geo.  IV.  cap.  S9,  as  particularly  mentioned  in  the 
petition  and  complaint  raised  at  the  instance  of  the  said  William 
Robertson  against  Richard  Collins ;  also  found,  and  hereby  find 
the  said  Richard  Collins  liable  to  the  said  William  Robertson  in 
L. I,  8s.  of  expenses;  and  if  said  sums  are  not  paid  within  four- 
teen days  from  this  date,  decerned  and  ordained,  and  hereby  de- 
cern execution  to  pass  hereon,  by  poinding,  in  terms  of  said  act, 
and  by  imprisonment  in  the  jail  of  Aberdeen,  for  the  period  of 
two  months,  unless  such  sums  be  sooner  paid.' 
ColUns  (ailed  to  f«y  the  penally  and  expenses^  and  was  impri- 


534 


DECISIONS  OF  THE 


Ka  loa 


Robertaon  V. 

Collins  and 
Magistrates 
of  Aberdeen. 

NamtiTe* 


17  Feb.  1837.  soned,  and  applied  to  the  Magistrateg  of  Aberdeen  for  aliment,  in 
terms  of  the  Act  of  Grace,  which  the  Magistrates  allowed,  and  ap- 
pointed to  be  paid  by  the  suspender  at  the  rate  of  eightpence  a^day. 
The  suspender  consigned  a  sum  for  aliment  under  protest,  and  sus- 
pended the  decree  of  the  Magistrates,  on  the  ground  that  the  pri- 
soner having  been  incarcerated  for  a  crime,  the  burgh  wa6  bound 
to  aliment  him. 

.  The  Lord  Ordinary  (Moncreiff)  appointed  the  bill  to  be  inti- 
mated to  the  Magistrates  of  Aberdeen,  who  sisted  themselves  as 
parties,  and  lodged  answers;  whereupon  the  Lord  Ordinary  (Bal- 
gray)  pronounced  the  following  interlocutor:  <  lltfi  May  1836.-^ 
*.  The  Lord  Ordinary  having  considered  this  bill,  ti^ther  with  the 

*  answers  thereto,  and  extract  of  the  sentence  of  his  Majesty's  Jus^ 
f  tices  of  the  Peace  of  the  county  of  Aberdeen,  in  terms  of  the  Act 

<  of  Parliament,  9.  Geo.  IV.  cap.  39,  in  respect  that  the  question 

*  between  the  parties  has  not  been  sufficiently  fixed  in  practice^ 

<  passes  the  bill  on  caution,  reserving  entire  to  the  respondents,  the 

<  primary  debtors  in  the  aliment,  to  recover  payment  of  the  same 

<  cum  omni  causa,  if  it  shall  be  afterwards  found  that  the  complainer 
^  is  legally  and  properly  liable  for  this  burden.' 

<  The  Magistrates  reclaimed^  and  the  Court  remitted  to  Lord  Cock- 
burn,  Ordinary,  who,  having  heard  parties,  ordered  cases. 


Suspender's 
Pleas. 


The  suspender  pleaded — That  persons  convicted  under  the  9. 
Geo.  IV.  cap.  89,  and  suffering  imprisonment  by  virtue  of  a  sen- 
tence of  the  Sheriff  or  Justices,  before  whom  such  offenders  have 
been  so  convicted,  having  failed  to  pay  the  fine  or  penalty  awarded 
against  them,  must  be  held  as  incarcerated  for  a  criminal  cause,  not 
as  being  made  prisoners  for  a  civil  debt ;  that  therefore  they  are  not 
entitled  to  the  benefit  of  the  Act  of  Grace,  and  that  the  burden  of 
alimenting  them  after  conviction  devolves,  as  in  the  case  of  other 
criminals,  on  the  Magistrates  of  the  burgh  in  the  jail  of  which  they 
are  incarcerated. 

1.  The  slaying  of  salmon  in  forbidden  time  has  been  known  and 
recognised  as  a  crime  from  the  earliest  period  of  our  law,  as  is  ap- 
parent from  various  statutory  enactments  upon  the  subject.  See 
Stat.  1425,  cap.  10,  1503,  c.  72,  1579,  c.  89,  1600,  c  U,  1606; 
e.  5,  and  1696,  c*  83,  which  last  act  provides,  that  parties  guilty 
of  destroying  salmon  in  close  time  shall  be  punished  corporally  or 
by  banishment,  as  the  Judge  shall  think  fit;  2.  jETume,  13,  1. 

2.  Independently  of  the  previous  enactments,  it  is  apparent  that 
the  taking  of  salmon  during  the  prescribed  period  would  amount 
to  a  crime  of  a  public  nature,  and  tending  to  the  destruction  of  the 
eommonwealth,  by  force  of  the  provisions  of  the  9.  Geo.  IV.  c  39, 
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if  not  previouily  known  and  recognised  as  such  by  the  law  of  Scot-  17  Feb.  1837: 
land;  (L)  In  respect  that  the  power  of  prosecuting  is  given  to  i^^P*^^*^^ 
any  one  of  the  public,  without  his  having  any  interest,  either  coUiosand' 
arising  out  of  an  obligation  in  his  favour^  express  or  implied,  from  Magistrates 

which  a  civil  court  could  raise  a  contract,  or,  on  account  of  his  hav-     

ing  suffered  in  his  patrimony,  by  injury  to  his  person  or  otherwise,  Suipendcr't 
or  any  tide  to  pursue,  beyond  that  of  his  being  a  member  of  the 
community  at  large :  (2.)  In  respect  the  proceedings  under  the 
statute  are  called  a  prosecution,  and  the  pursuer  a  prosecutor: 
(8.)  In  respect  that  the  act  intended  to  be  repressed  is  expressly 
denominated  an  offence :  (4.)  In  respect  that  the  forfeiture  of  each 
«nd  every  fish  taken,  and  each  and  every  boat,  is  rather  assumed 
as  the  necessary  consequence  of  the  offence,  than  expressly  enacted^ 
as  appears  from  the  terms  used,  <  over  and  above,'  &c :  (5.)  In 
lespect  the  sum  forfeited  by  the  offc^nder  is  expressly  denominated  a 
fincy  a  term  which,  it  is  submitted,  is  uniformly  applied  by  the  Le- 
gislature only  to  the  case  of  a  misdemeanour :  (6.)  In  respect  the 
locus  delicti  is  made  to  point  out  the  jurisdiction  in  which  the  of- 
fender may  be  tried :  (7.)  By  the  summary  mode  of  procedure 
authorised  by  the  statute,  power  being  given  to  grant  warrant  for 
the  immediate  apprehension  of  the  offender,  and  conviction  and 
punishment  being  made  to  follow  immediately  upon  proof  by  wit^ 
Besses,  or  confession  of  the  offence :  (8.)  By  the  manner  in  which 
the  punishment  is  ordained  to  be  enforced,  viz.  by  fine  and  impri- 
sonment, the  usual  and  ordinary  mode  of  punishing  misdemeanours ; 
and,  (9.)  By  the  mode  of  appeal  from  the  procedure  of  the  Jus- 
dees,  coupled  with  the  consideration,  that  the  Court  of  Justiciary 
is  made  the  exclusive  and  privative  court  of  review. 

3.  Besides,  in  the  general  case,  a  party  imprisoned  in  respect  of 
the  commission  of  a  statutory  offence  is  imprisoned  for  a  criminal 
cause,  and  cannot  clium  the  benefit  of  the  Act  of  Grace.  This 
point  did  once  form  die  subject  of  judicial  determination  in  the  case 
of  Stewart  v.  Leslie,  6th  Feb.  1783,  Mor.  11,817.  There,  the 
prosecodon  was  not  at  the  instance  of  the  public  prosecutor,  but 
of  die  solicitor  of  stamps,  who  is  no  more  a  public  prosecutor 
than  the  suspender,  who  is  an  officer  appointed  by  the  statute,  or 
the  secretary  or  agent  of  a  game  association.  The  prosecudon  was 
not,  as  in  the  present  instance,  for  a  crime  previously  known  in  the 
law,  and  for  which  the  law  would,  independently  of  the  statute, 
have  authorised  criminal  proceedings.  Further,  the  circumstance, 
that  the  fine  was  made  Recoverable  by  the  usual  execuUon  of  the 
law  of  Scotland,  which  alone  gave  an  appearance  of  plausibility  to 
the  argument  of  the  ap|dicant  in  that  case,  in  respect  that  if  the 
Act  of  Grace  were  found  inapplicable,  he  would  be  subjected  to 
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17  Ftb.  1897.  perpetual  impritoinnent,  is,  in  the  present  instance,  ex  pvaptmitOf 

^^^i^V^^    removed  by  (he  Legislature,  and  an  express  statutoi^y  procedure 

Comiiran/    ordiuned  to  be  adopted  on  non-payment  of  the  fine  within  a  speci-* 

Magistrates     fied  period|  and  the  imprisonment  expressly  limited  to  a  definite 

of  Aberdeen,    ^i^^^ 

Suspender's         4.  There  is  another  class  of  cases  which  may  be  referred  to,  as 
Fleas.  going  beyond  the  position  which  it  is  necessary  for  the  suspendet 

to  maintain.  These  decisions  go  the  length  of  shewing,  that  in  no 
case  whatever,  where  a  party  is  imprisoned  for  non<*payment  of  a 
fine,  in  the  proper  acceptation  of  the  term,  even  thongh  imposed  at 
the  discretion  of  a  judge,  for  a  simple  misdemeanour,  is  he  entitled 
to  the  benefit  of  the  Act  of  Grace.  There  is  the  case  of  Maclesly^ 
petitioner,  23d  Nov.  1738,  M.  11,810.  The  distinction  between 
a  penalty  or  punishment,  and  damages  and  expenses,  is  recogrnised 
in  Will  V.  Urquhart,  5th  Jan.  1754|  Mor.  11,810,  where  a  party 
was  ordained  to  pay  a  sum,  in  name  of  damages  and  expenses,  and 
also  to  pay  a  palinode. 

In  the  case  Wright,  &c.  v.  Taybr,  the  Court  appears  to  have 
again,  as  in  the  case  of  Maclesly,  deoliued  to  observe  the  distinction 
between  a  fine  or  penalty,  and  damages  and  expenses  awarded  to 
the  party  injured.  The  arguments  of  both  parties  in  this  case  are 
also  important,  as  shewing  the  acknowledged  distinction  from  the 
earliest  period,  between  penalties  imposed  to  repress  and  punish  an 
offence,  and  sums  awarded  in  respect  of  injuries  received,  though 
the  offence  itself  should  have  been  the  primary  cause  of  the  injury. 
But  the  case  of  Clark  v.  Johnston,  7th  Dec.  1787,  Mor^  1I,818» 
brings  the  matter  again  to  its  proper  footing,  in  accordance  with 
Lord  Kilkerran's  view,  that  damages  awarded  to  a  party,  in  reoom^ 
pense  or  reparation  of  an  injury,  was  properly  a  debt;  but  that  a 
fine  or  punishment  for  the  injury  as  an  ofiience,  was  not  a  civil 
cause,  and  so  the  party  against  whom  it  might  be  enforced  was 
not  entitled  to  the  benefit  of  the  Act  of  Grace* 

Thus  it  has  been  fixed  in  a  series  of  precedents,  that  a  party  im« 
prisoned  for  non-payment  of  a  fine  in  its  proper  acceptation,  (and  as 
contradistinguished  from  damages  awarded  in  reparation,)  whether 
the  same  be  imposed  in  respect  of  a  crime  or  misdemeanour  at  com* 
mon  law,  or  in  respect  of  a  statutory  offence,  is  imprisoned  for  a 
criminal  cause,  and  so  cannot  claim  the  benefit  of  the  Act  of  Grace. 
Taking  it,  then,  that  the  suspender  is  correct  in  this  view  of  these 
decisions,  it  is  not  a  little  surprising  to  find  the  respondents  resting 
their  case  upon  a  contradiction  of  this  maxim,  as  wtll  as  upon  an 
attempt  to  confound  the  distinction  between  a  fine,  properly  so 
called,  and  damages ;  in  other  words,  between  the  action  pceafis  per- 
secutorisBy  and  the  aiction  rei  persecutoriae,  which  has  been  so  well 
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and  80  completely  diatingaitliod  in  these  cases,  and  yet,  at  the  same  n  Feb.  1837. 
time,  withoat  iknpngning  these  decisions,  founding  up<m  thorn  as    ^-^y^' 
authorities  in  their  fevour.  ^^JlT^iT 

In  this  case  the  convicted  party  did  not  pay  the  finest  and  never  MagistmtM 
pretended  he  would  do  so.  Imprisonment  was  not,  and  could  not  Qf  Aberdeen. 
be  the  means  of  securing  payment,  but  was  the  punishment  for  the  Sufpender** 
crime.  But  the  period  of  that  imprisonment  being  fixed  by  the  ^^^^ 
jodge,  being  discretionary  to  the  tribunal  which  tries  the  offence^ 
and  not  a  mode  of  securing  a  debtor  till  he  make  payment  of  a  civil 
debt,  could  the  suspender  keep  parties  in  jail  till  the  fine  is  paid  ? 
Certainly  not.  They  are  there  under  a  penal  sentence,  which 
phioed  them  quite  ultra  vires  of  the  suspender.  When  the  period 
of  sentence  expires,  they  walk  out  of  jail :  the  suspender  cannol 
again  follow  forth  the  law,  and  imprison  them,  for  they  have  under-« 
gone  the  law,  by  suffering  sentence  of  imprisonment  Imprison-* 
Qsent  for  a  civil  debt,  in  its  modern  acceptation  and  most  mitigated 
form,  is  surely  the  means  by  which  every  creditor  can  follow  up  a 
decree  in  his  favour.  This  remedy  of  securing  payment  of  a  civil 
debt  he  has  at  common  law,  and  may  rigorously  enforce,  no  statu** 
tory  provision  to  that  ^effect  being  necessary.  But  the  statutory 
provision  of  imprisonment  under  discussion  is  toto  coelo  diff^rent^ 
inasmuch  as  it  follows  conviction  of  an  offence  against  property,  is 
arbitrary  in  point  of  duration  at  the  discretion  of  the  judge,  not 
uidef  the  control  of  the  party  prosecuting,  and  therefore  is,  in  the 
strictest  sense  of  the  term.  Imprisonment  for  a  crime. 

The  leading  proposition  of  the  respondents,  and  which  forms  the 
basis  and  foundation  of  the  whole  of  their  case  Is,  <  that  the  charge 
against  Collins  was  in  no  respect  of  a  criminal  nature,  nor  possess- 
ing any  of  the  characters  of  a  criminal  offence,  and  the  penalty 
is  truly  of  the  nature  of  a  civil  debt,  to  which  the  Act  of  Grace 
applies.'     If  the  charge  is  in  no  respect  of  a  criminal  nature,  why 
is  the  whole  procedure  which  is  ordained  by  the  statute  to  be 
adopted  in  regard  to  it  of  a  criminal  nature  ?  Why  is  that  proce- 
dure limited  exclusively  to  a  court  of  criminal  judicature?  The 
proceedings  for  recovering  the  fine  or  penalty  imposed  under  the 
statute  must  either  be  civil  from  their  commencement,  or  not  at  all. 
If  the  award  of  the  fine  or  penalty  be  not  the  constitution  of  a  civil 
debt,  the  mode  pointed  out  for  recovering  it  cannot  possibly  con- 
vert  it  into  a  civil  debt.     Who  ever  heard  of  a  party  being  found 
guilty  of  a  debt  ?  or  of  a  party  being  convicted  of  a  debt  ?  Or  is  it 
a  known  and  recognised  method  of  proceeding  in  our  law,  to  grant 
warrant  for  the  immediate  apprehension  and  detention  of  a  party 
who  is  merely  pursued  by  another  for  a  civil  debt?  If  the  prosecu- 
tk>n  for  the  penalty  were  merely  regarded  by  the  Legidatore  as 
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r?  Feb.  1837.  the  znodfe  of  reoovering  a  civil  debt,  why  was  a  power  given  of  pro- 
^*<^V^^  Becuting  the  offender,  as  well  in  the  jurisdiction  where  the  offence 
Coi^i^n/'  ^^  committed,  as  in  that  of  his  domicil  ?  Does  this  said  civil  debt 
Magistrates  arise  out  of  any  contract  between  the  offender  and  the  informer? 
of  Aberdeen,  yf/Q^^  ^[jg  sospender  and  the  respondent,  in  the  proceedings  before 
Suftpeiider*8  the  Justices,  deceptantes  de  rebus  ad  singulorum  patrimonium  per* 
'  tinentibus?  Has  the  suspender  suffered  any  patrimonial  injury  in 

respect  of  the  offence  ?  If  it  were  a  debt,  why  is  the  informer,  he* 
sides  being  excluded  from  the  civil  court,  deprived  of  the  ordinary 
Remedies  of  the  law  for  recovering  his  debt?  Why  has  he  not  the 
immediate  use  of  arrestment  ?  and  why  is  he  deterred  from  impri* 
soning  his  debtor  at  the  very  time  when  the  operation  of  imprison* 
ment  would  be  most  likely  to  be  effectual  ?  Why  is  the  period  of 
imprisonment  limited,  when,  in  all  cases,  a  creditor  is  entitled  to 
detain  his  debtor  in  prison  till  he  pays  his  debt  ?  Why  did  the  Le- 
gislature give  a  power  of  enforcing  the  penalty  by  poinding,  when, 
if  the  sentence  were  in  all  respects  equivalent  to  the  decree  of  a 
civil  court,  constituting  a  debt  in  favour  of  the  informer,  be  would 
have  had  the  ordinary  remedies  of  the  law  for  recovering  it?  But 
even  if  the  statute  had  expressly  given  to  the  informer  all  the  usual 
execution  of  the  law  of  Scotland  for  making  the  penalty  effectual, 
that  would  in  no  respect  alter  the  nature  of  the  decree,  or  convert 
a  fine  or  penalty,  awarded  as  a  punishment  of  transgression,  into  a 
mere  civil  debt  due  by  the  offender,  as  was  expressly  found,  as  be^ 
fore  noticed,  in  the  case  of  Stewart  v.  Leslie. 
'  But  how  is  it  that  the  respondents  propose  to  prove  that  the  fine 
or  penalty  imposed  by  the  statute  is  a  civil  debt  ?  In  the  first  place, 
because,  forsooth,  the  offence  which  it  intends  to  punish  is  not  a 
malum  in  se.  If  the  meaning  of  the  respondents,  in  making  this 
observation,  be  to  revive  the  long  ago  exploded  distinction  between 
a  malum  in  se  and  a  malum  prohibitum,  the  suspender  must  take 
the  liberty  of  informing  him,  that  these  terms  afford  no  criteria  by 
which  to  determine  between  civil  and  criminal  jurisdiction.  If  the 
word  *  malum '  means  a  crime,  when  joined  with  the  words  <  in  se,' 
it  must,  it  is  presumed,  equally  mean  a  crime,  when  joined  with 
the  word  '  prohibitum/  Both  these  phrases  denote  a  crime,  or 
neither  of  them.  These  terms  can  form  no  ingredient  whatever  in 
ascertaining  the  jurisdiction  of  temporal  courts,  which  have  cog* 
nisance  of  crimes,  only  because  they  are  forbidden  by  the  laws. 
The  only  intelligible  distinction  between  these  phrases  is,  that  the 
one  denotes  a  crime  by  the  laws  of  God  or  nature,  as  weU  as  by 
the  laws  of  man ;  the  other  denotes  a  crime  by  the  laws  of  man ; 
and  these  are  exactly  the  two  kinds  of  crimes  which  are  treated  of 
by  ?  '*  "^  ^  -  ^^ters.    Surely  the  respondents  do  not  mean  to 
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losiDaate,  thoogh  they  have  not  oonfideniie  to  avoir  it,  lihat  the  17  Feb.  1837. 
word  *  malum '  is  to  be  interpreted  a  crime  when  joined  with  the    ^""^s/^^ 
words  *  in  se,'  and  not  a  crime  when  joined  with  the  word  *  prohi-  q^u^  amT' 
<  hi  turn.'      The  respondents,  however,  admit  that  the  injury  for  Msgiitntes 
which  offenders  are  punishable  by  the  statute  is  a  malum  prohibi-  ^  ^^  ^*^ 
tum,  and  this  b  enough  for  the  purpose  of  the  suspender*    The 
anxiety  of  the  respondents  to  engraft  upon  the  term  a  softer  and 
less  offensive  appellation  will,  it  is  believed,  have  no  effect  in  alter- 
ing its  legal  meaning* 

The  Magistrates  pleaded — 1.  That  the  charge  against  Collins  Defenden' 
was  in  no  respect  of  a  criminal  nature,  nor  possessing  any  thing  of  ^*'* 
the  character  of  a  criminal  offence ;  and  that  the  penalty  is  truly  of 
the  nature  of  a  civil  debt,  to  which  the  Act  of  Grace  applies.  In 
the  first  place,  the  act  of  fishing  or  shooting  by  any  one,  at  any 
time,  is  no  malum  in  se.  In  its  own  nature  it  is  perfectly  legaL 
It  may  be  prohibited,  indeed,  by  statute,  from  considerations  of  ex*^ 
pediency  at  particular  periods,  or  restrained  in  certain  ways,  and 
to  these  prohibitions  or  restraints  certain  penalties  may  be  annexed ; 
but  this  gives  no  criminal  character  to  the  act,  nor  does  the  penalty 
even  extend  to  the  forfeiture  of  the  game  or  fish,  unless  there  be  a 
special  provision  to  that  effect,  which  it  would  do  in  the  case  of  a 
properly  criminal  act,  as,  for  instance,  of  goods  acquired  by  steal- 
ing or  swindling;  Ersk.  ii.  1*  10* 

But  the  suspender  would  seem  to  say,  that  there  is  actually  some-* 
thing  peculiarly  criminal  and  atrocious  in  the  act  of  fishing  in  close 
time ;  and  he  goes  at  great  length  through  a  series  of  ancient  sta- 
tttteB,  for  the  purpose  of  shewing  the  criminal  light  in  which  it  was 
viewed,  and  the  heavy  punishment  with  which  it  was  visited.  Now, 
that,  in  an  early  barbarous  state  of  society,  laws  of  a  very  severe^ 
and  even  cruel  nature  may  have  been  passed  on  this  subject,  the 
respondents  do  not  deny ;  but  can  it  be  gravely  maintained  that 
these  statutes  are  not  now  in  desuetude,  or  that  the  simple  act  of 
fishing  in  forbidden  time  could  now  be  prosecuted  criminally  in  any 
court?  HuDWy  81 ;  Ersh.  iv.  4.  39* 

There  is  no  provision  in  the  statute  for  any  proceedings  at 
the  instance  of  a  public  prosecutor,  which,  in  offences  which  are  of 
the  nature  of  crimes,  might  have  been  expected.  The  procurator- 
fiscal^  as  such^  has  no  right  to  interfere.  Nor  is  there  any  clause 
in  the  statute,  such  as  might  be  inferred  from  the  statement  in  the 
bill,  authorising  the  water-bailiffs  or  superintendents  who  may  be 
appointed  by  the  proprietors  of  salmon  fishings,  to  prosecute  in  any 
official  character.     The  only  clause  which  alludes  to  the  appoints 
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17  Feb.  1837«  meiit  of  water4)ailiffii,  the  tenth,  10  entirely  silent  as  to  the  matter* 
^^^i^V^^    The  oomplainer,  therefore,  prosecutes  simply  in  the  oharacter  of  a 
^hi8*«n/*    pri^te  informer,  and  for  his  own  behoof. 

MagMtraies  of      Now,  in.  every  case  of  a  prosecution  for  a  proper  criminal  offence 

^^^^^^^       ad  vindictam  publicam,  there  must  be  a  public  prosecutor  acting  for 

Defenders*      the  public  bchoof.    This  principle  is  fixed  by  the  case  of  Darby 

^^««*  t?.  Love,  10th  Feb,  1796,  R  C,  and  by  the  late  case  of  Syme  0* 

Murray,  10th  Jan.  1810.    This  last  case  is  extremely  important, 

as  illustrating  the  distinction  between  prosecutions  ad  yindictaa 

publicam,  (which  the  suspender  would  represent  the  present  to  be,) 

and  prosecutions  for  fines  or  penalties  payable  to  a  private  party. 

This  judgment  seems  to  establish,  (1.)  That  in  all  matters  which 
are  truly  prosecuted  to  a  criminal  effect,  and  ad  vindictam  publi*^ 
cam,  a  public  prosecutor  is  necessary:  (2.)  That  wherever  the 
instance  of  a  private  party  is  sustained,  it  must  be  on  the  gronnd 
that  he  is  prosecuting  truly,  not  for  the  public  behoof,  but  his  own ; 
and,  (3.)  That  prosecutions  for  mere  money  penalties  imposed  by 
a  statute  are  in  no  respect  of  a  criminal  nature ;  and,  consequently, 
thatexcept  some  particular  rules  are  laid  down  as  to  the  mode  of  their 
recovery,  or  the  remedies  competent  to  the  creditor  in  such  penaltiefl^ 
they  are  just  in  the  same  situation  as  any  other  debt*  S.  As  there 
is  no  machinery  for  public  prosecution,  so  there  is  no  provision  for 
any  penalty  payable  to  the  public,  nor  for  any  imprisonment  ps  a 
punishment  of  the  statutory  offence.  The  whole  of  the  penalties 
are  money  only,  except  that,  in  one  instance,  there  is  a  forfeiture, 
over  and  above,  of  the  fish  taken  and  implements  of  fishing.  4.  The 
imprisonment  mentioned  in  the  act  is  plainly  not  a  punishment,  but 
a  mere  means  of  enforcing  payment,  as  in  other  cases  of  civil  debt^ 
The  statute  attaches  a  money  penalty  to  each  prohibited  act  for 
contravention,  and  specifies  the  means  by  which  the  penalty  luay 
be  reeovered,-^the8e  being  poinding  and  imprispnraent.^  -  To  say,  as 
the  suspender  does,  that  imprisonment  is  an  alternative,  papishment^ 
is  absurd. .  If  impri^onineiat  be  an  alternative  mode  of  punishment^ 
so  also  is. poinding,  which  surely  no  one  wiir maintain*  -What 
seems  to  shew  decisively  that  the. imprisonment  is  not  viewed asa 
punishment,  is,  li/,  that  it  may  be  put  an  end  to  at  any  time  by 
the  party  paying  the  penalty  and  expenses  ,*  and,  2d,  that  even  the 
lapse  of  the'  whole  period  of -imprisonment  does  not  put  en  end  Id 
the  complainer's  right  to  recover  the  penalties,  by  the  legal  compuU 
sitor  of  poinding. 

The  case  in  question  has  none  of  the  cfaariacters  of  a  criminal  ot* 
fence,  either  in  its  own  nature,  in  the  statutory  machinery  applicable 
to  it,  or  in  the  nature  of  the  penalty  annexed  to  it.     &i  reference 
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to  tbii»  the  respondents  would  humbly  direct  your  IxNrdships'  atten*^  17  Feb.  IS37. 
tion  to  the  opinion  of  Lord  Monoreiff,  in  the  recent  case  of  Gunp^    Vt^y^./ 
bell  V.  Young,  24th  Feb.  1836,  Shaw,  xiii.  836.  KTTn/' 

In  short,  prosecutions  under  the  statute  in  question  seem  to  be  Magistrates  «f 
anido§;ou8  to  those  for  pecuniary  penalties  under  the  Usury  or  Game  ^      ""' 
Laws^.^e  {lavkers*  Act,  or  the  like,  whieh  have  been  held  to  fell  Defenders' 
linger  the -dvil  juTisdiction*'ot  the  Court  f  CouperV*  Ogilvie,  M.  ^^*^ 
7888;  Guthrie  o.  Cowan,  .1807,-  Mor.  App*  voce  Jurisdiction  ;  Bu- 
chanan 9.  Toward,  1764,  Jtf.  7347 ;  Johnston  v.  Guthrie,  18th  May 
1610,  F*  C;  Baird  v.  Thomson,  19th  Jan.  1826,  Shawj  and  Camp* 
bell  9.  Young,  &c.  already  referred  to. 

2«  But,  in  the  second  place,  even  if  the  imprisonment  arose  out 
of  a  delict,- it  aeems  to  be  settled  law,  that  as  the  fine  and  expenses 
were- payable,  tp..the  suspender^  be  was  bound  to  aliment  the  parties 
while  tb^  'were  kep^  in  jaiL.  .This  pokft  most  now  be  considered 
na  completely  fettled  by  tfie  decision  in  the  pase  of  Cktrk  9.  John^ 
stone  and  'Procurator-fiscal)  7th  Dec.  1787^  F:  C  See  also  BeU, 
«.  Ccwn.  868464  '  \ 

The  last  remark  of  Mr  Bell,  that  the  proper  ground  of  distinction 
'between  thoee.cfl8€;)s  where.a  party  was  entitled  to  the  benefit  of  the 
Act  of  Grace,  and  wheie  he  was  not,  had  not  been  sufficiently  at- 
tended to  in  the  earlier  cases,  affords  an  answer  to  the  decision  in 
the  case  of  Stewart  v.  Leslie,  6th  Feb.  1788»  M.  11,817,  so  strongly 
founded  on  by  the  suspender,  where  it  was  held  that  a  party  im* 
|MrifOned  for  excise  penalties,  incurred  under  the  act,  6.  Geo.  III. 
c.  146,  was  imprisoned  ex  delicto,  and  that  the  act  1696  did  not 
^pply.  That  decision,  it  will  be  observed,  was  pronounced  four 
years,  before  the  judgment  in  the  case  of  Clark,  in  which  the  former 
oases  were  reviewed,  and  the  erroneous  notions  which  prevailed  on 
the  aubj^t corrected.  It  evidently  proceeded  on  the  view,  thai  if 
•the  sum  for  which  the  party  was  imprisoned,  whether  by  a  public  pro^ 
jOQUtor  or  a  private  party,  happep^d  to  arise  out  of  "Hn  act  eithier 
actually  or  constructively  criminal^  the  party  imprisoned  could  not 
•obtain  the  benefit  of  the  Act  of  Grace ;  a  view  which  had  first  been 
erroneously  taken  in  the  case  of  Macleslie,  (2dd  Nov.  1788,)  and 
aobsequeatly  followed  in  the  case  of  Wright  and.  Taylor,  24th  Feb. 
1768^  a  ease  very  parallel  to  that  of  Clark,  aa  the  imprisonment  arose 
^out  of  a  fine,  damages  and  expenses  awarded  for  an  assault.-  It  is 
atiange  to  find  the  suspender  quoting  these  tsises  of  Macleslie  and 
Taylor,  after  the  di.sttnei  expression  of  opinion,  by  the  Judges  in  the 
ease^f  Clark,  that  they  had  been  erroneously  decided,  and  that  the 
procedure  therein  adopted  should  be  departed  from ;  and  still  more 
aingulae  to  find  him  endeavouring  to.  get  over  the  decision  in  Clark's 
cascy  by  arguing  that  the  Court  must  have  held  it  ^.incorrect  in  the 
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17  Feb.  1837.  <  Justices  to  fine  and  amerciate  the  offender  in  the  fall  amoont,  di* 
^^^y^^  <  recting  a  portion  thereof  to  be  paid  to  the  party  injured,'  and  that 
CoUinTand'^'  ^  ^^^V  oi^g^t  to  have  awarded  that  part  as  damages,  and  fined  the 
ftiagistr«tes  of  « offender  in  the  remainder/  The  J4i8tice8  had  no  power  to  enter- 
tain a  civil  question  of  damages.  At  the  time  when  this  question 
occurred  they  had  no  jurisdiction  in  ordinary  questions  of  debt,  the 
first  Small  Debt  Act  having  only  passed  eight  years  afterwards,  in 
1 795.  The  Justices,  then,  could  only  award  the  sum  for  which  they 
decided  against  Clark  as  a  proper  fine,  apportioning  it,  as  is  done 
with  many  of  the  penalties  under  Acts  of  Parliament,  half  to  the 
public  prosecutor,  half  to  the  private  complainer ;  and  the  Court 
could  only  proceed  upon  the  view  that  the  party  was  imprisoned  for 
a  fine  arising  out  of  a  criminal  offence,  which,  so  fw  as  the  impri* 
Bonment  proceeded  at  the  instance  of  the  private  party,  and  for  the 
share  of  the  penalty  due  to  him,  they  found  to  be  of  the  nature  of 
n  civil  debt. 


Lord  Ordi- 
nary's Inter- 
locutor. 

Mote. 


The  Lord  Ordinary  (3d  February  1837)  pronounced  the  follow- 
ing interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  the  bill  and  answers,  with 
the  cases  for  the  parties,  refuses  the  bill:  finds  the  complainer  liable 
in  expenses.' 

Note. — <  The  question  is,  whether  a  person  incarcerated  for  not 
paying  a  fine  imposed  under  the  9.  Geo.  IV.  cap.  39,  is  to  be 
alimented  under  the  Act  of  Grace  by  the  private  incarcerator,  or 
as  a  criminal^  by  the  burgh  where  the  jail  is? 

*  It  is  needless  to  attempt  to  define  the  precise  character  or  bona* 
daries  of  public  and  of  private  wrongs  by  any  general  or  abstract 
principle.  This  is  a  problem  which  has  defied  the  legblators  and 
lawyers  and  philosophers  of  all  ages.  In  reference  to  any  actual 
question,  the  matter  must  be  looked  to  practically,  and  with  re- 
ference to  rules  or  cases,  which,  whether  theoretically  right  or  not^ 
have  been  positively  decided. 

<  Nor  is  there  much  solid  foundation  for  the  practical  determina- 
tion of  any  case  to  be  got  hy  picking  out  detached  words  in  the 
statute,  which  may  seem  to  indicate  that  the  wrong  was  meant  to 
be  treated  by  the  Legislature  as  of  a  criminal  character.  The 
wordsy  <  Offisncej  *  Fine^*  *  Prosecuior^^  *  Justiciary^*  *  Penalty^*  &c. 
unless  they  be  combined  into  sentences  forming  enactments^  are 
of  very  little  use,  and  are  to  be  found  in  many  statutes,  which,  it 
has  been  determined,  only  introduce  and  describe  dvil  delicts,  not 
proper  crimes. 

<  This  statute  treats  fishing  for  salmon  in  close  time  as  an  offence, 
^  which  is  to  be  visited  by  fine ;  the  failure  to  pay  the  fine  may  lead 
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to  imprisonment,  and  there  may  be  an  appeal,  as  in  ciril  cases,  to  17  Feb^  1837. 
the  Court  of  Justiciary.     But  the  delict  is  not  raised  by  express     ^^^^v^*^ 
words  to  the  rank  of  a  felony,  misdemeanour,  or  any  other  known  ^^^"/' 
public  crime,  and  it  is  only  from  these  expressions  that  its  being  Magistrates  of 
an  offence  is  to  be  gathered.     Bat  there  are  three  circumstances  ^^ 
in  the  statute  which  are  conclusive  of  this  question.  Note. 

<  1.  The  malum  prohibitum  which  it  introduces  or  recognises  may 
be  atoned  for  by  a  pecuniary  payment  2.  This  payment  must  be 
made  to  any  person  who  may  sue  for  it,  for  there  is  no  public  pro- 
secutor created.  3.  The  imprisonment  is  no  part  of  the  punish- 
ment, but  merely  a  mode  of  compelling  payment  of  the  money. 

<  Now,  whatever  some  of  the  older  cases,  such  as  that  of  Macleslyy 
founded  on  by  the  complainer,  may  have  done,  it  was  solemnly 
determined,  in  Clark  r.  Johnston,  7th  Dec.  1787,  that  even  in  the 
case  of  a  known,  heinous  public  crime,  liable  to  be  repressed  at 
the  instance  of  the  Lord  Advocate,  by  transportation  for  life,  that 
part  of  the  punishment,  which  consisted  of  a  fine  to  a  private  party,  • 
was,  quoad  hoc,  merely  a  debt;  and  that  if  the  delinquent  should 
be  imprisoned  for  not  paying  it,  aliment  was  due  by  the  incarce- 
rator  under  the  Act  of  Grace.  The  Lord  Ordinary  conceives  that 
this  very  marked  case  fixed  the  law,  and  he  has  found  no  subse- 
quent case  which  tends  to  unfix  it ;  on  the  contrary,  the  cases  of 
Guthrie,  10th  Dec.  1807,  Baird,  19th  Jan.  1825^  and  Campbell, 
24th  Feb.  1835,  all  confirm  it.  If  (which  was  Clark's  case)  ali- 
ment was  due  by  the  incarcerator  on  imprisonment  for  an  assault^ 
because  the  incarcerator's  interest  was  a  fine  payable  to  himself, 
how  can  it  not  be  due  here,  where,  though  the  public  be  interest- 
ed in  salmon  not  being  killed  in  close  time,  as  it  is  in  the  obser- 
vance of  all  statutes,  and  of  all  private  contracts,  nobody  but  the 
complainer  has  the  smallest  interest  in  the  debt,  for  non-payment 
of  which  the  delinquent  is  in  jail  ?  It  is  just  a  debt,  though  due 
ex  delicto. 

'  The  complainer  thinks  it  expedient,  that,  while  he  reaps  the 
benefit  of  the  conviction,  the  burgh  should  aliment.  This  is  not 
a  judicial  consideration.  If  it  were,  the  Lord  Ordinary  would 
doubt  the  proposition.  Burghs,  in  consideration  of  their  privi- 
leges, are  bound  to  maintain  criminals  imprisoned  at  the  instance  of 
the  public,  acting  through  its  official  accuser,  and  for  whom  no 
party  but  the  public  is  liable  to  provide ;  and  a  heavy  burden 
enough  it  is.  But  in  what  condition  would  they  be,  if  they  were 
further  bound  by  implication  to  aliment  all  those  imprisoned  for 
not  paying  fines  to  private  parties,  on  account  of  violations  of  re- 
gulating Acts  of  Parliament,  considering  that  almost  all  the  count- 
less statutory  delicts  are  fortified  by  penalties,  and  that  wherever 
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17  Feb.  ISB7.  <  the  delinqnent  cannot  pay  by  hb  purse,  the  prison,  at  the  pleasure^ 

-^^'^    *  and  for  the  behoof  of  a  private  party^  may  contain  his  skin/ 
^:Z^       Robertson  rechimed. 

MAgistratee  of 

^^*  M^NeilU  for  the  suspender,  resumed  the  argument  in  the  cases,  in 

support  of  the  distinction  betwixt  imprisonment  for  sums  awarded 
a/i  damages  to  an  individual,  as  in  Clark's  case,  and  imprisonment 
for  statutory  fines  imposed  as  the  punishment  of  an  act  otherwise 
criminaL 

JHutheirfiirdf  fSolicitor'GenfirdlyJ  pleaded — ^Tbat  the  present  W9S 
^:7cactly  the  case  of  Clark  and  Johnston,  and  related  to  a  fine  payable 
tp  a  private  individual^  an  informer. 

Opinion  of  Lord  Presidents — I  am  for  adhering.  Before  the  Unioi^  it  was 
^"'^  fommoxn  for  the  Crown  to  grant  to  a  donatary  the  power  of  re<?over« 

\ng  penalties.  In  such  a  case  the  donatary  could  not  have  recover^ 
ed  for  his  own  behoof,  and  yet  thrown  the  expenses  on  the  public 
I  think  the  present  case  very  -siinilar.  It  is  just  the  case  of  i^  cre-» 
iUtor  endeavouring  to  enforce  his  debt  by  imprisonment.  14  instead 
of  that,  he  had  used  poinding  or  arrestment,  he  could  not  have 
claimed  the  expenses  of  those  proceedings  from  the  public.  .  I  am 
therefore  for  adhering. 

Lord  Gillies, — I  find  great  difficulty  in  this  case.  Notwi^t%nd^ 
jng  the  able  papers,  I  have  not  come  to  any  decided  opinion, 
though,  upon  the  whole,  I  am  inclined  to  adhere  to  the  Lord  Or«» 
dinary's  interlocutor.  I  think  this  statute  is  framed  so  as  to  defeat 
itself;  for  if  it  is  found  that  the  informer  is  bound  to  maintain  the 
prisoner,  then  no  one  will  inform ;  and  if  the  burden  is  thrown  on 
the  Magistrates,  then  they  will  do  every  thing  in  their  power  to  pre«» 
vent  prosecutions,  as  it  is  well  known  that  the  people  generally 
convicted  of  this  offence  are  for  the  most  part  worth  nothing.  1 
may  remark  that,  in  this  statute,  the  law  against  the  killing  of 
black  fish  is  re-enacted,  the  taking  of  which  cannot  be  said  to  injure 
the  public,  as  they  have  spawned  before  they  are  in  that  condition. 

Lord  Mackenzie. — I  think  this  a  case  of  extreme  nicety,  though 
I  am  inclined,  in  the  peculiar  circumstances,  to  concur  in  the  opi«y 
nions  delivered.  The  difficulty  to  me  appears  to  arise  from  the 
words  of  the  statute.  It  is  expressly  stated  to  apply  only  to  the 
case  of  a  ^  prisoner  for  a  civil  debt  or  cause,'  and  declares  that  *  pri* 
^  soners  for  criminal  causes  shall  be  in  the  same  state  as  formerly.' 

Now,  it  is  difficult  to  say  that  imprisonment  for  payment  of  a  fine 
is  not  an  imprisonment  for  *  criminal  causes;'  still,  however,  in  the 
peculiar  circumstances  of  the  case,  I  am  of  opinion,  that,  without 
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BtrainiDg  too  far,  we  may  hold  that  this  is  substantially  an  imprison-  17  Feb.  1837. 
ment  for  a  civil  debt.     Suppose  the  Judge  were  to  compel  a  party  to    ^^^V^^ 
give  a  bill  or  a  bond  to  another  for  payment  of  a  certain  fine,  and  he  comnTracT* 
took  steps  for  the  recovery  of  it>  would  this  not  be  looked  on  as  a  MagistratM 

civil  debt  ?  Suppose,  in  an  action  for  assy thement,  that  a  sum  was  ^  ^ **"* 

found  due,  and  that  the  Judge  ordered  a  bond  to  be  given  by  the  Opinion  of 
defender  for  the  amount,  upon  which  he  was  let  go,  and  that  poind-  ^^^^ 
ing  is  brought  to  enforce  payment  of  the  sum  in  the  bond,  I  would 
hold,  that  whatever  the  origin  of  the  liability  might  be,  the  debt 
was  not  a  criminal  one ;  for  although  it  originally  sprung  out  of  a 
delinquency,  it  had  ultimately  assumed  a  civil  character.    So,  in  this 
case,  I  think  the  imprisonment  must  rather  be  looked  on  as  arising 
out  of  a  civil  debt,  than  being  a  continued  criminal  imprisonment. 
I  do  not  go  into  the  distinction  between  crimes  and  delinquencies, 
but  hold  these  terms  to  be  the  same  in  this  question.     This  is  a 
case  of  a  petty  delinquency.     The  party  is  fined  in  a  certain  sum 
payable  to  the  private  informer;  and  thus  I  think  he  is  in  a  situa- 
tion resembling  that  of  the  party  in  the  case  which  I  put,  where  I 
supposed  him  obliged  by  the  Judge  to  grant  a  bond  to  the  pursuer* 
This  imprisonment  which  follows  is  evidently  not  a  part  of  the  sen- 
tence, otherwise  it  could  not  be  remitted  by  the  party,  but  must 
have  its  execution  according  to  the  decision  of  the  Judge ;   for, 
supposing  a  decision  of  the  High  Court  of  Justiciary  awards  a  cer- 
tain punishment  of  imprisonment,  the  Lord  Advocate  cannot  in- 
terfere to  stop  it.    Here,  therefore,  the  party  never  was  imprisoned 
by  authority  of  the  sentence,  for  that  only  inflicted  a  fine ;  but  then 
the  statute  gives  certain  means  for  recovery  of  this  fine,  and  I  find 
that  the  mode  pointed  out  is  a  modification  or  mollification  of  the 
ordinary  execution  of  the  law.    The  party  may  either  poind  or  im- 
prison.   After  waiting  so  many  days  he  is  entitled  to  poind.    Now, 
do  not  the  proceedings  under  this  poinding  fall  to  be  regulated  by 
the  rules  followed  in  other  poindings,  although  that  diligence  be  only 
contemplated  for  civil  debt?  Then,  in  the  next  place,  by  the  statute 
the  imprisonment  may  be  resorted  to  or  not,  just  as  the  party  pleases. 
It  is  no  doubt  for  a  limited  time  only ;  but  that  makes  no  difference 
in  my  opinion,  as  the  party  has  the  option  of  using  it  or  not  as  he 
may  feel  inclined.     Is  this  to  be  regarded  as  such  an  essential  dif- 
ference from  the  imprisonment  on  a  civil  debt,  that  the  Magistrates 
are  to  maintain  the  prisoner  until  the  party  obtains  payment  of  his 
debt  ?   I  doubt  if  the  statute  intended  this.     The  proceedings  are 
so  like  those  for  a  civil  debt,  that  I  am  on  the  whole  inclined  to 
adhere  to  the  judgment  of  the  Lord  Ordinary,  except  in  the  finding 
of  expenses,  which  I  think  ought  to  be  recalled  in  a  case  of  so  much 
doubt 
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17  Feb.  18S7.  perpetual  imprisonment,  is,  in  the  present  instance,  ex  praptmitOf 
removed  by  the  Legislature,  and  an  express  statutory  procedure 
ordained  to  be  adopted  on  non-payment  of  the  fine  within  a  specie 
fied  periodi  and  the  imprisonment  expressly  limited  to  a  definite 
time* 

4.  There  is  another  class  of  cases  which  may  be  referred  to,  as 
going  beyond  the  position  which  it  is  necessary  for  the  snspendev 
to  maintain.  These  decisions  go  the  length  of  shewing,  that  in  no 
case  whatever,  where  a  party  is  imprisoned  for  non-payment  of  a 
fine,  in  the  proper  acceptation  of  the  term,  even  though  imposed  at 
the  discretion  of  a  judge^  for  a  simple  misdemeanour,  is  he  entitled 
to  the  benefit  of  the  Act  of  Grace.  There  is  the  case  of  Maclesly, 
petitioner,  23d  Nov.  1738,  M.  11,810.  The  distinction  between 
a  penalty  or  punishment,  and  damages  and  expenses,  is  recogrnised 
in  Willv.  Urqohart,  5  th  Jan.  1754,  Mor.  11,810,  where  a  party 
was  ordained  to  pay  a  sum,  in  name  of  damages  and  expenses,  and 
also  to  pay  a  palinode. 

In  the  case  Wright,  &c.  v.  Taybr,  the  Court  appears  to  have 
again,  as  in  the  case  of  Maclesly,  declined  to  observe  tiie  distinction 
between  a  fine  or  penalty,  and  damages  and  expenses  awarded  to 
the  party  injured.  The  arguments  of  both  parties  in  this  case  are 
also  important,  as  shewing  the  acknowledged  distinction  from  the 
earliest  period,  between  penalties  imposed  to  repress  and  pnnish  an 
offence,  and  sums  awarded  in  respect  of  injuries  received,  though 
the  ofiience  itself  should  have  been  the  primary  cause  of  the  injury. 
But  the  case  of  Clark  v.  Johnston,  7th  Dec.  1787,  Mor.  1I,818» 
brings  the  matter  again  to  its  proper  footing,  in  accordance  with 
Lord  Kilkerran's  view,  that  damages  awarded  to  a  party,  in  reoom^ 
pense  or  reparation  of  an  injury,  was  properly  a  debt;  but  that  a 
fine  or  punishment  for  the  injury  as  an  ofiience,  was  not  a  civil 
cause,  and  so  the  party  against  whom  it  might  be  enforced  was 
not  entitled  to  the  benefit  of  the  Act  of  Grace. 

Thus  it  has  been  fixed  in  a  series  of  precedents,  that  a  party  im« 
prisoned  for  non-payment  of  a  fine  in  its  proper  acceptation,  (and  as 
contradistiognished  from  damages  awarded  in  reparation,)  whether 
the  same  be  imposed  in  respect  of  a  crime  or  misdemeanour  at  com* 
mon  law,  or  in  respect  of  a  statutory  offence,  is  imprisoned  for  a 
criminal  cause,  and  so  cannot  claim  the  benefit  of  the  Act  of  Grace. 
Taking  it,  then,  that  the  suspender  is  correct  in  this  view  of  these 
decisions,  it  is  not  a  little  surprising  to  find  the  respondents  resting 
their  case  upon  a  contradiction  of  this  maxim,  as  well  as  upon  an 
attempt  to  confound  the  distinction  between  a  fine,  properly  so 
called,  and  damages ;  in  other  words,  between  the  action  pceofis  per- 
secutorisBy  and  the  aietion  rei  penecutoriae^  which  has  been  so  well 
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and  80  completely  distingaitlied  in  these  caaes^  and  yet,  at  the  aame  11  Feb.  1837. 
time,  withoat  iknpngning  these  dodsionf,  founding  upon  them  at    ^^^v^^ 
adUioritles  iD  their  fevonr.  ^,^ 

In  this  case  the  convicted  party  did  not  pay  the  fine^  and  never  Magistrates 
pretended  he  would  do  so.  Imprisonment  was  not,  and  could  not  Qf  Aberdeen, 
be  the  means  of  securing  payment,  but  was  the  punishment  for  the  Sufpender'a 
crime.  But  the  period  of  that  imprisonment  being  fixed  by  the  ^^^^* 
judge,  being  discretionary  to  the  tribunal  which  tries  the  offence, 
and  not  a  mode  of  securing  a  debtor  till  he  make  payment  of  a  civil 
debt,  could  the  suspender  keep  parties  in  jail  till  the  fine  is  paid  ? 
Certainly  noU  They  are  there  under  a  penal  sentence,  which 
pkoed  them  quite  ultra  vires  of  the  suspender.  When  the  period 
of  sentence  expires,  they  walk  out  of  jail :  th'e  suspender  cannol 
again  follow  forth  the  law,  and  imprison  them,  for  they  have  under-« 
gone  the  law,  by  suffering  sentence  of  imprisonment  Imprison-* 
ment  for  a  civil  debt,  in  its  modern  acceptation  and  most  mitigated 
form,  is  surely  the  means  by  which  every  creditor  can  follow  up  a 
decree  in  his  favour.  This  remedy  of  securing  payment  of  a  civil 
debt  he  has  at  common  law,  and  may  rigorously  enforce,  no  statu-^ 
tory  provision  to  that  .effect  being  necessary*  But  the  statutory 
provision  of  imprisonment  under  discussion  is  toto  coelo  different, 
inasmuch  as  it  follows  conviction  of  an  offence  against  property,  is 
arbitrary  in  point  of  duration  at  the  discretion  of  the  judge,  not 
under  the  control  of  the  party  prosecuting,  and  therefore  is,  in  the 
strictest  sense  of  the  term,  Imprisonment  for  a  crime. 

The  leading  proposition  of  the  respondents,  and  which  forms  the 
basis  and  foundation  of  the  whole  of  their  case  Is,  <  that  the  charge 

<  against  Collins  was  in  no  respect  of  a  criminal  nature,  nor  possess- 

<  ing  any  of  the  characters  of  a  criminal  offence,  and  the  penalty 

<  is  truly  of  the  nature  of  a  civil  debt,  to  which  the  Act  of  Grace 
(  applies.'  If  the  charge  is  in  no  respect  of  a  criminal  nature,  why 
is  the  whole  procedure  which  is  ordained  by  the  statute  to  be 
adopted  in  regard  to  it  of  a  criminal  nature  ?  Why  is  that  proce- 
dure limited  exclusively  to  a  court  of  criminal  judicature  ?  The 
proceedings  for  recovering  the  fine  or  penalty  imposed  under  the 
statute  must  either  be  civil  from  their  commencement,  or  not  at  all. 
If  the  award  of  the  fine  or  penalty  be  not  the  constitution  of  a  civil 
debt,  the  mode  pointed  out  for  recovering  it  cannot  possibly  con- 
vert it  into  a  civil  debt  Who  ever  beard  of  a  party  being  found 
guilty  of  a  debt  ?  or  of  a  party  being  convicted  of  a  debt  ?  Or  is  it 
a  known  and  recognised  metliod  of  proceeding  in  our  law,  to  grant 
warrant  for  the  immediate  apprehension  and  detention  of  a  party 
who  is  merely  pursued  by  another  for  a  civil  debt?  If  the  prosecu- 
tk>n  for  the  p^ialty  were  merely  regarded  by  tbe  Legtslature  as 
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16  Feb.  18S7.  to  big  six  usten.  A  oompetition  then  arose  between  the  eldest 
daughter  on  the  one  hand,  and  the  younger  daughters  on  the  other^ 
the  former  maintaining  that  there  was  a  suflScient  exclusion  of  heirs- 
portioners  throughout  the  whole  course  of  the  entail,  the  latter  con- 
tending that  the  exclusion  of  heirs-portioners  applied  only  to  the 
heirs  of  the  body  of  Adam  Mure,  but  did  not  apply  to  the  heirs-fe- 
male succeeding  after  the  separation  of  the  estate.  The  Court,  by 
their  judgmentof  6th  Feb.  1823,  sustained  the  claim  of  the  daughters^ 
as  heirs-portioners  of  provision,  and  found,  that,  on  the  succession 
opening  to  heirs-portioners,  the  entail  was  at  an  end. 

The  pursuer  brought  the  present  action,  to  have  it  found  and  de- 
clared that  he  held  his  right  to  the  lands  of  Livingston  free  from 
the  fetters  of  the  entail.  This  was  opposed  by  the  defenders,  the 
only  son  and  daughter  of  the  pursuer,  who  stood  next  in  order  in 
the  succession  to  the  entailed  estate. 


Pursuer** 
Pleas. 


The  Lord  Ordinary  ordered  cases. 

The  puntien  pleaded — It  has  been  decided,  in  regard  to  the  suo* 
cession  to  Glenquicken,  that  the  clause  in  the  entail  excluding  heirs- 
portioners  does  not  affect  the  separate  destination  of  that  estate ;  and 
it  is  now  admitted  that  the  same  rule  must  be  applied  with  regard 
to  the  destination  of  Livingston,  under  which  the  pursuer  has  suo- 
ceeded. 

The  destination  under  which  the  pursuer  holds,  as  it  confessedly 
lets  in  all  the  heirs  of  Jean  Mure's  body,  without  regard  to  their  b^ 
ing  males  or  females,  or  single  female  heirs  or  heirs-portioners,  is 
substantially  the  same  as  if  it  had  been  in  terms  of  a  destination  to 
the  heirs  whatsoever  of  Jean's  body,  without  the  exclusion  of  heirs- 
portioners.  In  this  situation  the  operation  of  the  entail  must  plaii>- 
ly  terminate  now,  just  as  it  would  do  in  the  person  of  the  substitute^ 
upon  whose  fidlure  heirs  whatsoever  are  called. 

It  is  not  enough  to  say  that  the  succession  has  not  yet  opened, 
in  fact,  to  heirs-portioners,  for  it  is  settled  law,  that  the  actual  occur- 
rence of  the  event  by  which  the  entail  is  of  necessity  destroyed,  is 
not  the  condition  which  the  law  looks  to.  It  has  been  held  in  various 
cases,  that  the  fetters  at  once  fly  off  the  moment  the  entail  ceases 
to  have  any  definite  or  certain  control  over  the  succession,  the  pre- 
servation of  which  was  its  sole  and  exclusive  object ;  Earl  of  March 
V.  Sir  Thomas  Kennedy,  27th  Feb.  1760,  Mor.  15,412;  Leslie  v. 
Dick,  15th  Dec.  1710,  Mor.  15,358;  Henry  v.  Watt,  13th  June 
1832 ;  Sprot's  Trustees  v.  Sprot,  2dd  May  1828,  Ersk.  iii.  &  82, 
iii.  8.  21. 

By  these  authorities  it  is  established,  that  except  in  the  case  of  a 
pure  male  fee,  there  must  always  be  a  complete  exclusion  of  heirs- 
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portioners  in  order  to  render  the  entail  effectual*    Were  tliis  not  the  16  F«h.  1887. 
law,  there  could  be  no  difficulty  in  extending  the  fetters  to  heirs    ^^•%'^w' 
whomsoever,  which  however  it  is  seen  cannot  be  done,  because  that  ^^^^  ^^^  ^ 
fifeneral  substitution  includes  heirs-portioners,  by  whose  succession      — *<^ 
the  estate  and  the  representation  would  be  divided.     Therefore,  pj^^^ 
whenever  the  destination  is  suffered  to  revert  to  thi^  ordinary  i(ounie 
of  law,  whether  from  intention  or  from  ignorance,  then  the  opera- 
tion of  the  fetter  ceases,  and  the  estate  becomes  a  fee*>8i]iiple  pro* 
perty  in  the  person  of  the  last  holder. 

In  the  present  case,  the  substitution  cannot  be  taken  as  if  it  had 
been  separated  into  two  distinct  branches;  first,  to  the  beirs-male 
0(  Jean's  body ;  and  on  their  being  exhausted,  then,  but  not  till 
then,  to  her  heirs*female.  It  is  a  general  destination  to  the  heirs 
of  Jean's  body,  by  which  heirs-female  in  the  nearer  degree,  ot 
heirs-portioners,  as  it  may  be,  are  preferred  to  heirs-male  in  a  de- 
g;ree  more  remote.  The  pursuer  therefore,  although  he  happens 
to  be  heir-male  of  Jean  Mure's  body,  takes,  in  fact,  as  heir  whom- 
soever of  her  body ;  and  therefore  cannot  be  bound  by  an  obligatitMi 
to  those,  who,  like  himself,  are  not  heirs  of  entail  at  all,  but  are 
parties  comprehended  along  with  him  under  diat  branch  of  the  des*- 
tination,  which,  since  it  admits  of  heirs-portioners,  puts  an  end  to 
the  entail  the  moment  it  is  called  into  operation,  and  on  which,  in 
the  fair  legal  construction,  the  granter  cannot  be  presumed  to  hare 
intended  to  have  laid  the  fetters,  and  in  regard  to  which,  if  he  had 
any  such  intention,  the  maxim  of  quod  potnit  non  fecit,  clearly  ap- 
plies. 

The  pursuer  further  argued,  that  with  the  exception  of  the  clause 
containing  the  obligation  to  bear  the  name  of  Mure,  all  the  decla- 
rations, provisions  and  restrictions  of  the  deed  applied  exclusively 
to  the  destination  of  the  two  united  estates  to  Adam  Mure  and  his 
descendants;  but  this  argument  did  not  appear  to  be  relied  on  in 
reference  to  the  present  point. 

The  defender  pleaded — It  cannot  be  doubted,  that  a  last  substi-  Defendcr't 
tution  to  the  heirs  of  the  assignees  of  the  granter  operates  as  an  ex- 
tinction of  the  entail,  as  being  a  conveyance  in  fee-simple,  irrecon- 
cileable  with  the  other  clauses  of  the  deed,  and  which  can  only  re- 
ceive effect  by  holding  that  the  entail  is  at  an  end. 

The  present  destination,  however,  has  no  resemblance  to  that 
now  mentioned.  It  is  a  special  destination,  calling  the  heirs  of 
Jean  Mure's  body  in  their  legal  order,  quite  as  effectually  as  if  they 
had  been  broken  down  into  separate  classes.  A  destination  to  A 
B,  and  the  heirs  of  his  body,  being  similar  to  a  destination  to 
A  B,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the  heirs- 
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16  Feb.  1837.  female  of  U»  body ;  both  destinations  concnrring  in  including  all 
^*<^V^^    the  descendants,  both  male  and  female,  of  A  B ;  but  the  one  differ- 

Mure  &c*  ^    ^S  ^^^^  ^®  other  in  the  expressing  the  order  in  which  the  heirs 
— —         are  called. 

piciu^***''*  '^^^  defenders  are  the  next  heirs  in  their  order,  on  whom  the 

estate  would  devolve  in  the  event  of  the  pursuer's  death ;  and  hav- 
ing, therefore,  a  ^  jus  crediti '  to  see  that  the  pursuer  shall  obey  the 
XM>nditions  of  the  entail,  it  cannot  be  maintained  that  the  entail  is 
at  an  end  in  the  person  of  the  pursuer. 

The  leading  defender  is  a  male-heir,  and  the  other  is  a  single 
heir-female,  and  thus  they  both  stand  between  the  pursuer  and  the 
chance  of  the  succession  opening  to  heirs-portioners.  The  argument 
founded  on  the  non-exclusion  of  the  latter  can  have  no  effect,  be- 
cause the  accidental  circumstance,  of  the  entail  admitting  of  being 
defeated  on  the  arrival  of  a  certain  contingency,  does  not  render 
the  whole  deed  null  and  void.  The  idea  started  by  the  pursuer, 
that  the  last  substitution  in  an  Entail  does  not  receive  effect  as  a 
tailzied  substitution,  in  respect  there  is  no  exclusion  of  heirs-por- 
tinners,  is  equally  opposed,  to  principle  and  authority;  see  Craiff 
ii.  17.  21,  and  Stair,  ii.  3.  43;  Leslie  v.  Dick,  15th  Dec.  1710, 
Mor.  15,358.  In  the  decisions  cited  by  the  pursuer,  the  succes- 
sion had  either  opened  to  heirs-portioners,  as  occurred  in  the  case 
of  Lord  March  v.  Kennedy,  or,  as  in  the  other  cases,  there  was  no 
other  heir  who  had  a  ^  jus  crediti'  under  the  entail,  to  enforce  the 
conUnuance  of  its  fetters. 

The  Lord  Ordinary  <  assoilzied  the  defender  from  the  conclo- 

<  sions  of  the  libel,  and  decerned,  and  found  no  expenses  due ;' 
adding  the  following  note : 

Lord  Oi^i-         *  Anciently  it  was  the  law  of  Scotland,  as  it  was  of  most  of 
luury's  Note.    ( the  Other  states  in  Europe  which  adopted  the  feudal  system,  that 

<  when  all  the  heirs,  expressly  called  to  the  succession  of  lands  in 

<  the  grant  or  charter  to  the  vassal,  had  failed,  the  fee  returned  to 

<  the  superior,  or  failing  him  or  his  heirs,  to  the  Crown.     To  pre- 

*  vent  that  rule  from  taking  effect,  a  clause  was  early  introduced  in 

<  this  country,  as  matter  of  style,  by  which  all  grants  were  made  to 

<  terminate  by  a  limitation  to  the  heirs  and  assignees  whatsoever, 

*  either  of  the  grantee  or  of  some  other  person  suggested  by  hint 

*  After  strict  entails  were  authorised  by  statute,  an  attempt  was 
^  made  to  convert  this  clause  to  a  different  purpose  from  that  for 

*  which  it  was  intended,  the  remoter  heirs  whatsoever  of  the  entailer 

*  maintaining,  that  it  imposed  the  fetters  of  the  entail  on  the  nearer 

*  heirs  whatsoever.  But  the  attempt  was  successfully  resisted,  as 
^  the  clause  was  plainly  intended  not  to  be  a  nomination  of  heirs  of 
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<  entail  under  the  restrictions  of  the  deed,  but  merely  to  let  in  heirs->  16  Feb.  1837. 

*  general  to  the  exclusion  of  the  fisk.     Among  other  arguments  to     ^"^V^ 

*  prove  this,  it  was  observed,  that  if  the  clause  in  question  had  been  j^^^  ^^*  ''* 

*  intended  to  prolong  the  entail,  heirs-portioners  would  have  been      

*  excluded;  for  it  is  inconsistent  with  the  nature  and  object  of  an        ^^ 
'  entail,  that  the  estate  should  be  exposed  to  unlimited  division,  by 

f  which  the  representation  of  the  family  by  an  individual  is  destroy* 

<  ed. 

^  Bat  the  present  case  is  of  a  totally  different  nature.    The  clause 

*  which  gives  rise  to  this  question  is  a  distinct  substitution,  expressly 

*  confined  to  the  heirs  of  the  body,  and  followed  by  the  clause  of 

*  style  to  heirs  whatsoever,  which  indicates,  that  then,  and  not 
^  till  then,  it  was  the  intention  of  the  entailer  that  his  entail  should 

<  come  to  an  end.     The  fetters;  therefore,  must  be  effectual,  unless, 

<  l5/.  They  are  not  imposed  in  apt  and  legal  terms ;  or,  2dfyf  Un* 

*  less  they  are  applied  to  persons  incapable  of  being  so  fettered. 
'<  No  objection  is  made  to  the  terms  in  which  the  prohibitory,  irri- 

^  tant  and  resolutive  clauses  are  expressed.     They  are  framed  in 

<  the  usual  and  appropriate  style.  But  there  are  two  classes  of  sub* 
^  stitutes  called  in  this  clause ;  heirs-male  of  the  body,  on  whom  the 
^  fetters  may  be  imposed,  and  heirs-portioners  of  the  body,  on  whom 
^  they  cannot  be  imposed ;  for,  as  has  just  been  observed,  it  is  in* 

*  consistent  with  the  nature  of  a  strictly  entailed  fee,  that  it  should 
^  be  vested  in  heirs- portioners.     The  conclusion  therefore  is,  that 

*  as  long  as  the  first  class  of  substitutes,  that  is,  heirsrmale  of  the 

<  body,  remains  unexhausted,  the  tailzie  is  good ;  and  as  soon  as  the 
^  succession  opens  to  heirs-female  of  the  body,  heirs-portioners  not 
^  being  excluded,  the  estate  becomes  a  fee-simple. 

<  The  ingenious  argument  of  the  pursuer  rests  upon  the  obvious 

<  fallacy  of  confounding  the  last  limitation  or  clause  of  style,  to 
^  which  a  special  rule  applies,  with  a  preceding  substitution,  to 

<  which  effect  must  be  given  according  to  the  ordinary  principles  of 
^  entail  law.  In  the  clause  of  style,  heirs,  whether  male  or  female, 
^  are  not  fettered,  because  it  was  not  intended  to  fetter  either  the 
'  one  or  the  other.     In  the  prior  substitution,  heirs-female  are  not 

<  fettered,  whatever  the  intention  may  have  been,  because  in  the 

<  character  of  heirs-portioners  they  cannot  be  fettered.     The  pre* 

<  cedents  on  which  the  pursuer  relies  do  not  touch  the  question. 

<  In  the  cases  of  Cassels  and  Leslie,  the  actipn  was  brought  to  en* 
'  force  the  entail  against  the  last  substitute  by  parties  called  merely 

*  under  the  clause  of  style.    Thus  also  in  the  case  of  Watt ;  by  the 

*  failure  of  Robert  Watt^  and  the  heirs-male  of  his  body,  the  sub- 

*  stitution  to  his  heirs  and  assignees  whatsoever,  that  is,  to  those 

<  called  by  the  common  clause  of  style,  opened ;  and  it  was  in  the 
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Mure,  &c.  v* 
Mure,  &c. 

Note. 


character  of  heirs  under  that  clause  exclusively,  that  the  defenders 
in  that  case  attempted  to  enforce  the  tailzie  against  Henry.  In 
the  present  case,  the  defender,  James  Ochterlony  Mure,  younger, 
is  called  by  an  express  substitution,  and  not  by  the  clause  inserted 
to  exclude  the  fisk.  He  is  capable  of  being  fettered,  and  may  be 
succeeded  by  a  series  of  heirs-male  with  the  same  capability. 

*  It  is  thought  unnecessary  to  take  notice  of  the  pursuer's  argu- 
ment, that  the  entailer  did  not  mean  to  continue  the  fetters  after 
the  succession  divided.  The  words  are  too  express  to  admit  of 
that  construction,  and  more  particularly  the  clause  with  regard  to 
bearing  the  name  of  the  entailer. 

<  No  expenses  have  been  found  due,  because  this  appears  to  be 
the  first  case  in  which  the  precise  question  at  issue  has  been  tried, 
and  it  is  a  family  suit,  rendered  necessary  from  the  inaccurate  style 
in  which  the  settlement  has  been  framed.' 


Opinion  of 
Court. 


The  pursuers  reclaimed. 

Lard  President. — Mr  Dundas  has  stated  every  thing  that  can 
be  said,  and  more,  indeed,  than  I  thought  could  have  been  said  in 
this  case.  But  the  argument  just  goes  to  this,  that  all  entails, 
which  have  a  substitution  in  favour  of  heirs  and  assignees  whatso- 
ever, must  go  for  nothing,  whenever  one  of  the  substitutes  comes 
forward  and  says.  The  entail  must  come  to  an  end  at  last,  and  there- 
fore it  must  be  held  as  invalid  now. 

Lord  Gillies  concurred. 

Ijord  Mackenzie. — I  think  the  interlocutor  right  I  may  remark, 
that  in  the  note,  where  the  Lord  Ordinary  says,  <  that  so  long  as 
*  the  first  class  of  substitutes,  that  is,  heirs-male  of  the  body, '  re- 
<  mains  unexhausted,  the  tailzie  is  good,'  his  Lordship  clearly  means 
heirs- male  of  the  body  who  take. 

Lord  Ordinary.  Corehouse,  Act.  Dean  o/Fae.  (Bape,)  Sol.-O€n.  flUtkBrfirdtJ 

O.  DundoM.         Alt.  Keay,  Anderton.  Geo,  M'Calium,  W.  S.  and  M.  N. 

MacdonaU,  W.  S.  Agents.         S.  Clerk. 

C.  R. 
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FIRST  DIVISION. 

No.  CV.  17^  FOruary  1887. 

LADY  MARJORIBANKS*  TRUSTEES 

Offainst 

DAVID  ROBERTSON,  Sir  WILLIAM  MARJORIBANKS* 

TRUSTEES,  AND  Others. 

Pbotision  to  Child  rbn. — Clause.— Faculty. — Aparty^  whou 
mother  had  left  a  twn  of  money  to  her  in  liferent  aUenarly^  *  and  to 
<  her  children  in  such  proportions  as  she  may  appoint^  and  failiny 
*  thereof  equally  among  such  of  them  as  shall  survive  me,  (tlie  testa- 
^  trixj)  share  and  share  alike  infee^  having  executed  a  deed  ofdis- 
tribution  among  her  children  alive  at  its  daiCy  in  which  slie  passed 
over  unnoticed  two  of  them  who  died  after  surviving  the  testatrix  z^- 
fbundy  that  from  this  omission  the  deed  of  distribution  was  null  and 
voidf  as  disconform  to  the  power  on  which  it  proceeded ;  in  respect 
thatf  by  the  terms  of  the  bequest^  a  pro  indiviso  fee  in  the  money 
having  been  vested f  at  the  death  of  the  testatrix ^  in  all  and  each  of  Hie 
children  then  alive^  it  was  not  the  intention  of  the  testatrix  that  any 
of  them  should  be  altogether  excluded  from  a  share  ofit; — and  t/te 
fund  appointed  to  be  divided  equally  among  the  said  children^  as  if 
no  such  appointment  had  been  made. 

The  late  Mrs  Ramsay  of  Baraton,  mother  of  the  also  now  deceased  Namtive. 
Lady  Maijoribanks,  died  on  the  20th  October  1821,  leaving  a  gene- 
ral disposition  and  settlement,  dated  1st  August  1815,  whereby  she 
conveyed  to  her  youngest  daughter  Mary,  afterwards  the  wife  of 
.  Captain  Watson,  her  whole  heritable  and  moveable  means  and  estate, 
under  certain  burdens,  and  more  especially  under  a  provision  in 
favour  of  Lady  Marjoribanks  and  her  family,  conceived  in  the  fol- 
-lowing  terms :  <  For  payment  to  the  said  Dame  Alison  Marjoribanks 

<  in  liferent,  for  her  liferent  use  allenarly,  and  to  her  children  in  such 

<  proportions  as  she  may  appoint,  and  failing  thereof,  equally  among 

<  such  of  them  as  shall  survive  me,  share  and  share  alike,  in  fee^  of 

<  the  sum  of  L.d333 : 6 :  8  sterling.'  There  is  a  general  clause,  di- 
recting payment  of  all  bequests  under  the  will  to  be  made  at  the 
first  term  of  Whitsunday  or  Martinmas  after  the  decease  of  the  tes* 
tatrix,  with  interest  thereafter  during  non-payment 

Upon  the  death  of  Mrs  Ramsay,  in  1821,  the  above  sum  of 
L.8333  :  6  :  8  was  paid  to  Sir  John  Marjoribanks,  the  husband  of 


654  DECISIONS  OF  THE  No.  106. 

0 

17  Feb.  1837.  Lady  Marjoribanks,  in  whose  hands  it  remained  till  his  death  in 
^"^■V"*^     1833 ;  and  shortly  after  that  event  took  place,  it  was  accounted  for, 
T^^^iui^w  o"*^*'  by  his  trustees,  to  Lady  Marjoribanks,  who  survived  him. 
Hobertson  and       At  the  period  of  Mrs  Ramsay's  death,  the  family  of  Sir  John  and 
Others  Lady  Marjoribanks  stood  as  follows:  Edward,  William,  Charles, 

Narrative.       David,  Janet,  Rachel,  Agnes,  Mary  and  Susan,  being  nine  children 
in  all. 

On  the  15th  February  1824,  Lady  Marjoribanks  executed  a 
trust-disposition  and  settlement  in  favour  of  Captain  Watson,  her 
brother-in-law,  and  of  her  son  David,  the  claimant,  of  her  dwelling* 
house  in  Moray  Place,  Edinburgh,  which  proceeds  on  a  narrative  of 
Mrs  Ramsay's  settlement,  already  referred  to,  and  conveys  the  said 
subjects  to  them  in  trust,  for  payment  of  the  interest  of  the  above 
sum  during  her  life,  to  herself,  '  and  farther  in  trust,  for  payment 

<  after  my  death  of  the  foresaid  sum  of  L«33d3  :  6  :  8,  to  such  of  my 
'  children  as  survived  the  said  Mrs  Janet  Ramsay,  my  mother,  in 
^  fee,  and  that  in  such  proportions  as  I  may  appoint ;  and  failing 

such  appointment,  equally  among  them,  share  and  share  alike.* 

<  Lady  Marjoribanks  died  on  the  29th  September  1834.     Upon 

ber  death,  it  was  found  that  she  had  executed,  upon  the  1st  of  the 

said  month  of  September,  a  settlement  in  the  English  form,  which 

contained  the  following  clause  in  reference  to  the  above  sum  :  *  And 

<  whereas,  under  the  settlement  of  Mrs  Janet  Mansfield  or  Ramsay, 

<  bearing  date  the  31st  day  of  August  1815,  I  have  the  piower  of 

<  appointing  the  sum  of  L.3333 :  6  :  8  amongst  my  children  in  fee, 

<  in  such  proportions  as  I  might  think  proper,  now,  and  in  virtue  of 

<  the  said  settlement,  I  do  hereby  direct  and  appoint  the  said  sum 

<  of  L.3333 : 6  :  8  to  be  divided  as  follows :  That  is  to  say,  to  each 

<  of  my  daughters,  Janet,  Rachel  and  Agnes,  L.100;  to  each  of  my 

<  daughters,  Mary  and  Susan,  L.20 ;  to  my  son,  Sir  William  Maijo- 

<  ribanks,  L.lOO;  to  my  son  David,  L.100;  and  the  residue  and  re- 

<  mainder  thereof  to  my  said  son.  Sir  William  Marjoribanks,  his 

<  heirs,  executors,  administrators  and  assigns.' 

Edward  Marjoribanks  predeceased  his  father  and  mother,  having 
died  intestate  in  India,  on  the  1st  of  January  1833,  in  involved  cir- 
cumstances. Charles  died  in  October  of  the  same  year,  and  was  re- 
presented by  his  brother,  the  claimant,  David,  now  David  Robert- 
son of  Ladykirk,  as  his  sole  executor  and  residuary  legatee.  Wil- 
liam, who  became  Sir  William,  died  on  22d  September  1834,  leav- 
ing issue,  having  survived  his  father,  but  predeceased  his  mother  one 
week.     The  rest  of  the  children  were  all  living.   * 

The  parties  having,  in  these  circumstances,  declined  to  acquiesce 
in  the  appointment  by  Lady  Marjoribanks,  among  her  children,  of 
Mrs  Ramsay's  legacy,  the  present  multiplepoinding  was  raised  iu 
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order  to  try  its  validity ;  and  the  process  having  come  into  Court,  17  Feb.  1837. 
there  appeared,  on  the  one  hand,  the  parties  above  referred  to,     ^^^y^ 
consisting  of  David  Robertson,  formerly  Marjoribanks,  who  pleaded  xr'usrew  °.  * 
not  only  in  his  own  right  as  a  child  of  Lady  Marjoribanks,  but  in  Robertton  and 

right  also,  as  his  executor,  of  his  brother  Charles,  and  the  five     

surviving  daughters  of  the  family,  all  which  parties  outlived  Mrs  NarntiTe. 
Ramsay,  and  who  disputed  the  validity  of  the  appointment ;  and, 
on  the  other  hand,  the  trustees  of  the  said  deceased  Sir  William 
Marjoribanks,  who  maintained  its  efficiency,  and  claimed  the  whole 
share  given  by  it  to  their  testator,  amounting  to  about  L.2793. 
The  representatives  of  Edward  Marjoribanks  made  no  appearance, 
he  having,  it  is  understood,  died  in  embarrassed  circumstances. 
A  record  having  been  made  up,  the  Lord  Ordinary  ordered  cases. 

David  Robertson,  and  other  claimants,  pleaded — ^That  by  the  Ckimanto* 
terms  of  Mrs  Ramsay's  settlement,  the  legacy  left  by  her  to  Lady  ^^^ 
Marjoribanks  and  her  family  vested,  at  Mrs  Ramsay's  death,  in  all 
the  children  of  Lady  Marjoribanks  who  were  alive  at  that  date, 
although  the  extent  of  the  share  or  interest  of  each  might  be  then 
unascertained,  and  dependent  on  the  will  of  Lady  Marjoribanks. 

The  legacy  given  is  no  doubt  subject  to  the  liferent  of  Lady 
Marjoribanks,  but  the  subsistence  of  a  liferent  does  not  prevent  the 
fiee  vesting  in  those  of  the  destined  fiars  who  survived  the  testatrix ; 
Fawke,  1st  March  1770,  affirmed  on  appeal;  Turnbull,  28th  July 
1778;  Wallace,  28th  Jan.  1807;  Corrie,  28th  June  1825.  And 
that  the  uncertainty  of  the  amount  will  not  prevent  a  legacy  vest- 
ing, was  decided  in  the  case  of  Sievwright  v.  Dallas,  27th  Jan.  1824, 
F.  C.  Now,  Lady  Marjoribanks  having,  in  the  appointment  or 
division  made  by  her  of  Mrs  Ramsay's  bequest  among  her  children, 
by  which  the  whole  is  divided  and  exhausted,  allotted  no  share 
thereof  to  Edward  or  Charles  Marjoribanks,  who  survived  Mrs 
Ramsay,  and  who,  therefore^  in  terms  of  Mrs  Ramsiay's  settlement, 
had  a  vested  right  in  the  legacy,  there  has  been  no  legal  exercise 
of  the  power  of  distribution  or  division  conferred  by  Mrs  Ramsay 
on  Lady  Marjoribanks ;  and  consequently  the  condition  in  Mrs 
Ramsay's  settlement,  <  that  failing  thereof,'  that  is,  of  a  division  or 
distribution  being  made  by  Lady  Marjoribanks,  the  legacy  shall 
belong  equally  to  the  children  of  Lady  Marjoribanks  who  should 
survive  the  testatrix,  must  take  effect. 

By  the  expression  of  the  clause  there  is  no  power  of  exclusive 
appointment :  the  discretion  or  pleasure  of  the  donee  of  the  power 
extends  only  to  the  amount  of  the  shares  to  be  given ;  but,  subject 
to  such  power  to  fix  the  amount  of  the  share,  each  object  must  have- 
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17  Feb.  1837  a  share  greater  or  less :  no  one  can  be  utterly  ezclnded ;  Kemp, 
^^^V^^  ^  Vesejfs  Rep.  v.  849. 

Tni8tee«^v.  ^       ^^  ^^  ^^  entire  mistake  to  say,  that  the  favoured  children  are  in  the 

Robertson  and  One  part  of  the  bequest  specified  more  than  in  the  other.     In  legal 
^^  construction,  they  are  equally  specified  in  both ;  but  in  the  one, 

Claimante*      these  Specified  objects  are  to  receive  the  share  of  the  legacy  that 

^^  may  be  allotted  to  them  by  Lady  Marjoribanks,  if  she  chose  to 

exercise  the  power  given  to  her  to  do  so ;  in  the  other,  the  same 

specified  objects  are  to  receive  equal  shares  of  the  legacy,  under  the 

destination  of  the  settlement  itself. 

With  reference  to  the  ingenious  construction  adopted  by  the  tras* 
tees.  Suppose  a  creditor  of  Edward,  who  died,  leaving  no  issue  and 
intestate,  was  to  come  forward,  how  would  the  trustees'  construc- 
tion of  Lady  Marjoribanks'  deed  of  division  fall  to  be  dealt  with  ? 
What  answer  would  it  be  to  the  creditor  so  claiming,  that  Edward's 
share  is  included  in  the  shares  allotted  to  his  brothers  and  sisters 
surviving  at  the  date  of  the  deed  of  division,  but  without  being  able 
to  tell  him  what  that  share  amounted  to  ?  It  is  plain  he  never  could, 
in  the  circumstances,  get  any  thing  from  these  parties,  and  yet  it 
is  equally  plain  that  his  right  to  Edward's  share  would  be  clear  and 
indisputable.  If  Edward  was  entitled  to  a  share,  and  the  respon- 
dents' argument  sets  out  with  that,  then  most  unquestionably  Lady 
Marjoribanks  could  not,  by  any  deed  of  hers,  disappoint  his  creditors ; 
and  yet  that  is  what  would  unavoidably  be  the  result  of  the  respon- 
dents' plea,  and  nothing,  with  deference,  can  more  forcibly  prove 
its  unsoundness.  Although  no  creditor  has  appeared,  still  the  de- 
termination of  the  case  must  be  the  same  as  if  he  had,  and  must  de- 
pend upon  the  legal  eifect,  on  the  rights  of  the  claimants,  of  the  bad 
execution  of  the  power,  by  the  failure  of  the  donee  of  the  power  to 
appoint  shares  to  all  the  objects  who  were  each  by  the  settlement 
absolutely  entitled  to  shares. 

In  these  circumstances,  it  is  clear  that  the  sum  bequeathed  by 
Mrs  Ramsay  must  now  be  divided  equally  among  the  nine  children 
of  Lady  Marjoribanks  who  survived  Mrs  Ramsay,  or  their  repre- 
sentatives, and  that  each  of  the  claimants  in  their  own  right,  and 
the  claimant,  David  Robertson,  as  in  right  also  of  Charles  Marjori- 
banks, deceased,  are  respectively  entitled  to  a  ninth  share  thereof. 
Powers  must  be  executed  strictly  according  to  the  words :  if  not, 
the  execution  is  bad  in  law.  Therefore,  when  a  power  is  not  exe- 
cuted according  to  the  words,  the  case  is  the  same  as  if  there  had 
been  no  execution ;  and  the  provision,  which  the  deed  conferring 
the  power  may  have  made  for  the  event  of  failure  in  the  donee  to 
act  upon  it,  takes  effect    A  court  neither  can  nor  will  interfere  to 
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lielp  out  the  defect  of  execution ;  Sierwright  v.  Dallas,  27th  Jan.  17  Feb.  1837. 

Maijoribanks* 
Trustees  v. 

Sir  William  Marjoribanks'  Trustees  pleaded — The  defect  on  RobensoDand 
which  the  nullity  of  the  deed  of  appointment  is  maintained,  being  ^^"*' 
the  alleged  exclusion  of  Edward  and  Charles,  to  this  branch  of  the  Pleas  for  sir 
case  the  greatest  attention  is  necessary.  j^rito'ks^"" 

From  the  peculiar  terms  of  the  bequest,  which  is  to  Lady  Mar-  Truitees. 
joribanks  in  liferent,  *and  to  her  children  in  sdch  proportions  as 
*  she  may  appeiut,'  while  the  provision  for  failure  of  appointment 
by  her  is,  that  the  legacy  shall  be  divided  among  *  such  of  them 
^  (t.  6«  the  children)  as  shall  survive  me,  (the  testatrix,)  share  and 
<  share  alike,'  the  inference  is,  that  there  being  a  specification  of 
the  cl^ildren  favoured  in  the  latter  event,  those  to  have  right  in  the 
iQTmer  we^c  left  to  the  pleasure  of  Lady  Marjoribanks.  The  p^r* 
ticular  specification  of  the  favoured  children  in  this  latter  clause 
leads  to  the  inference,  that  there  was  n^  such  limitation  intended 
in  the  forn^er  one. 

This  distinction,  iiideed,  was  reasonable  in  itself,  since,  in  regu- 
lating the  power  of  distribution,  it  was  reasonable  and  natural  to 
leave  to  Lady  Marjoribanks  the  power  of  selection,  as  well  as  the 
power  of  apportionment ;  while  it  was  necessai^y,  on  the  other  handi 
in  providing  for  the  failure  of  f^  deed  of  distribution,  to  specify  by 
j^ticular  description  tl^e  children  who  were  to  participate  in  an 
equal  share  of  the  fund.  The  very  circumstance  that  this  last  pro- 
vision was  declared  to  include  <  such'  of  the  children  as  should  sur- 
vive Mrs  Ramsay,  shews  very  clearly  that  they  were  different  from 
those  who  might  be  included  in. Lady  Marjoribanks'  deed  of  distri- 
bution. Had  the  same  children  been  meant  to  be  included  in  both 
provisions,  there  would  have  been  no  variation  in  the  form  of  ex- 
pression, because  the  general  term,  ^  the  children,'  would  have  beea 
the  appropriate '  and  correct  term  in  both.  And  hence  the  claim- 
ants conceive  that  the  true  meaning  and  intention  of  Mrs  Ramsay 
was,  that  Lady  Marjoribanks  was  invested  with  unqpalified  powers 
of  appointment,  both  as  regards  selection  and  apportionment,  and 
that  her  trustees  were  accordingly  to  hold  the  principal  sum  in  her 
Jiands  until  the  deed  of  distribution  should  take  effect ;  but  that,  on 
the  failure  of  Lady  Marjoribanks  to  nominate,  the  trustees  were  to 
divide  it  among  such  of  the  children  as  had  survived  Mrs  Ramsay. 

Nor  is  it  unimportant  to  observe,  in  this  matter  of  construction, 
that  it  does  not  arise  under  a  piarriage-contract,  or  other  deed  of 
settlement  executed  by  parents  in  favour  of  their  children.  It 
springs  from  no  principle  of  moral  obligation ;  and  as  it  is  the  gift 
of  a  third  party,  given  generally  to  the  feunily  of  a  certain  individual. 
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17  Feb.  1837.  or  to  SQch  members  of  it,  and  in  such  proportions  as  the  parents  may 
M^lb^  •  think  fit,  the  powers  of  distribution  will  be  regulated  by  the  inten-> 
Trustees  v,  tion  of  the  granter,  as  the  same  may  be  ascertained  from  the  terms 
o°her*^°  *"^  ^'  ^^®  bequest,  without  regard  to  any  legal  presumptions  in  favour 

of  its  being  extended  to  them  all. 

wniiam'Mar.      ^^^  ^^^  ^^  Sicvwrfght  V.  Dallas,  27th  Jan.  1824,  F.  C.  was  de- 

joribanks*       cided  ou  the  grouud,  that  the  one  deed  of  distribution  having  been 

Trustees.        revoked,  and  only  the  intention  to  execute  another  expressed,  there 

was,  in  fact,  no  exercise  of  the  power ;  it  being  settled  law,  that  the 

intimation  of  an  intention  to  execute  a  deed  is  not  equivalent  to 

the  deed  itself.     It  is  not  therefore  a  case  in  point 

But  Lady  Marjoribanks'  deed  of  appointment  may  be  8ijq>ported 
on  the  separate  ground,  (independently  altogether  of  the  above 
question  of  construction,)  that  all  the  children  who  were  alive  at 
Mrs  Ramsay's  death,  or  their  executors,  have  received  a  certain 
proportion  of  the  fund.  In  substance  and  in  reality,  there  is  no  ex- 
clusion of  these  children,  or  their  representatives. 

With  regard  to  Edward's  share  little  need  be  said,  because  no 
appearance  has  been  entered  for  any  one  in  his  right;  and  the 
Court  accordingly  is  not  required  to  deal  with  it  at  all.  In  this 
respect,  however,  the  claim  of  Charles  stands  in  a  different  situa- 
tion, because  a  claim  has  been  lodged  in  this  process  for  Mr  David 
Robertson,  his  brother,  as  his  executor. 

Now,  the  plea  maintained  by  Mr  David  Robertson  is  this,  that 
although  it  may  be  true  that  he  has  received  the  sum  of  L.100  un- 
der this  deed  of  distribution,  he  is  entitled  to  take  it  in  his  own 
right,  and  is  not  bound  to  fmpute  any  part  of  it  to  his  claim  as  his 
brother^s  executor.  But  to  this  plea,  it  is  submitted  that  there  are 
many  satisfactory  answers. 

As  the  deed  of  distribution  was  expressly  declared  to  be  granted 
in  the  exercise  of  the  powers  conferred  on  Lady  Marjoribanks,  it 
must  be  presumed  that  it  was  made  with  due  consideration  to  the 
supposed  rights  of  all  parties  interested.  This  having  been  its  pro- 
fessed object,  it  connot  be  presumed  that  it  was  executed  in  such  a 
way  as  to  defeat  Mrs  Ramsay's  intentions.  All  the  presumptions 
of  law,  therefore,  are  in  favour  of  the  sum  apportioned  to  Mr  David 
Robertson  being  considered  as  having  been  granted  to  him  with 
reference  to  the  situation  in  which  he  then  stood,  and  as  exhausting 
all  that  he  could  claim,  not  only  in  his  own  individual  character, 
but  also  as  the  executor  and  representative  of  his  brother. 

In  substance  and  in  reality,  Mr  David  Robertson,  as  his  bro- 
ther's executor,  is  not  excluded*  He  has  confessedly  received  the 
sum  of  L.100  as  his  share.     Lady  Marjoribanks  knew  well  that  he 
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was  his  brother's  sole  residuary  legatee,  and  a  comulo  sum  was  17  Feb.  1837. 
given  to  him  in  respect  of  all  that  he  could  ask  or  demand.  \^y^ 

It  was  quite  unnecessary  to  specify  in  the  deed  what  particular  ^'^^^^* 
sum  he  was  to  receive  in  the  one  character,  and  what  in  the  other.  Robertson  and 
If  this  form  bad  been  adopted,  it  is  difficult  to  say  what  would  have  ^'^^ 
been  the  correct  mode  of  expression.     Assuredly  it  never  can  be  PleM  for  sir 
maintained,  that  it  wonld  have  been  correct  to  have  apportioned  ^^^^^^' 
the  sum  as  follows :  *  To  my  deceased  son  Charles,  L.50 ;  to  my  Tmsteei. 

*  son  David,  L.50.'  To  have  apportioned  a  sum  to  a  deceased  son 
wonld  have  been  incorrect  in  itself;  and  it  is  more  than  doubtful 
whether  it  would  have  been  effectual,  without  a  substitution  in  fa« 
vonr  of  heirs  or  executors.  Another  form  of  expression  might  have 
been  adopted,  and  it  might  have  run  thus :  *  To  my  son  David, 

<  as  executor  of  Charley  L.50 ;  and  to  my  son  David,  in  his  own 

<  right,  L.50.'  And  even  then,  certain  grave  doubts  might  have 
been  started,  whether  an  apportionment  of  a  certain  sum  to  an  exe- 
cutor was  a  valid  exercise  of  a  power  to  divide  exclusively  among 

*  the  children.'  But  apart  from  this  altogether,  it  is  conceived  to 
be  very  clear,  that  it  was  unnecessary  to  specify  the  particular  cha- 
racter in  which  the  appointment  was  made  to  him.  It  is  sufficient 
that  a  certain  sum  has  been  set  apart  for  him,  and  that  he  cannot 
now  say  that  he  has  not  received  all  that  he  was  entitled  to  claim, 
or  all  that  his  mother  intended  should  be  his  fortune,  both  in  the 
one  character  and  in  the  other. 

Supposing,  for  the  sake  of  argument,  that  diere  has  been  no  valid 
distribution  of  Mrs  Ramsay's  legacy,  none  of  the  other  claimants 
in  the  present  process,  except  the  executor  of  Charles,  have  any 
right  or  interest  to  object  to  the  deed  of  distribution,  seeing  tliat  a 
certain  portion  of  the  legacy  has  been  set  apart  for  all  of  them. 

On  the  same  supposition,  any  claim  competent  to  the  represen- 
tatives of  Edward  and  Charles  Marjoribanks  may  be  paid  from  the 
residue  and  remainder,  as  apportioned  to  Sir  William,  without  dis« 
turbing  the  general  distribution  in  favour  of  the  others. 

The  Lord  Ordinary  reported  the  cause  to  the  Court  with  the 
following  note : 

*  The  Lord  Ordinary  is  induced  to  report  this  case,  because  it    Note. 

<  occurs  intra  familiam,  and  the  question  is  attended  with  some 

*  difficulty.     He  is  inclined  to  adopt  the  view  taken  by  David 

<  Robertson  and  others,  in  opposition  to  the  claim  of  the  trustees  of 

*  the  late  Sir  William  Marjoribanks. 

<  It  is  settled  law,  {Ersk.  iii.  8.  49,)  even  in  the  case  of  provi- 

*  sions  granted  in  a  marriage-contract  to  the  issue  of  the  marriage, 
^  when  no  right  of  credit  vesto  in  the  children  till  the  death  of  the 
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17  Feb.  1837. 


Marjoribanks* 
'   Trustees  ». 
Robertson  and 
Others. 

Note. 


fatber,  and  where  the  father,  from  paternity  alone,  has  the  implied 
and  inherent. power  of  distribution,  that  he  cannot  exercise  that 
power  to  the  entire  exclusion  of  any  one  child ;  a  fortiori  there* 
fore,  where  a  power  of  distribution  is  conferred  by  a  third  party, 
none  of  the  express  objects  of  the  grant  can  be  entirely  disap- 
pointed, because  all  faculties  of  that  nature  are  stricti  juris,  and 
cannot  be  exercised  at  all,  except  in  exact  conformity  with  the 
will  of  the  person  conferring  them.  Mrs  Ramsay  bequeathed  the 
fee  of  the  sum  in  question  to  the  children  of  Lady  Marjoribanks, 
in  such  proportions  as  their  mother  might  appoint.  Every  child, 
therefore,  who  survived  the  testatrix,  had  a  jus  qusesitum  to  some 
share,  of  which  their  mother  could  not  deprive  them*  If  she 
attempted  to  do  so,,  the  whole  appointment  was  bad ;  and  it  is 
thought,  that  not  only  the  child  excluded,  and  his  representatives, 
could  found  on  it,  but  that  every  child  of  the  family  had  an  in- 
terest to  do  so,  to  make  Way  for  the  other  alternative  in  the  settle- 
ment, namely,  a  distribution  to  all,  share  and  share  alike,  in  de- 
fault of  appointment,  that  is,  of  a  due  appointment.  The  trustees 
have  pleaded,  that  the  sum  allotted  to  each  child  by  Lady  Mar- 
joribanks must  be  held  to  include  what  each  was  entitled  to,  as 
the  representative  or  legatee  of  the  children  who  predeceased 
their  mother.  It  is  plain,  from  the  terms  in  which  the  appoint- 
ment is  expressed,  that  this  was  not  the  intention  of  Lady  Mar- 
joribanks ;  and  if  it  had  been  her  intention,  the  matter  would  have 
been  inextricable,  because  no  distinction  is  made  between  the 
sum  given  to  each  in  his  or  her  own  right,  and  the  sum  given  in 
right  of  the  deceasing  child.  If,  for  example,  the  creditors  of 
Edward  Marjoribanks  were  now  to  appear,  which  it  is  competent 
for  them  to  do,  it  would  be  impossible  to  ascertain  their  share  ac- 
cording to  this  construction  of  the  deed.  An  offer  on  the  part  of 
Sir  William  Marjoribanks'  trustees  to  settle  with  the  represen- 
tatives of  Edward  and  Charles,  would  not,  as  has  been  already 
observed,  cut  off  the  claim  of  the  other  children ;  but  that  offer 
was  not  accepted,  and  has  been  now  withdrawn.' 


opinion  of 
Court. 


Ijord  Gillies, — My  opinion  is  the  same  as  that  <^  the  Lord  Or- 
dinary. We  are  here  to  construe  the  will  of  Lady  Marjoribanksy 
but  we  must  also  decide  what  is  due  to  that  of  Mrs  Ramsay.  Lady 
Marjoribanks  may  dispose  of  her  other  property  as  she  thinks  fit^ 
but  she  must  test  on  the  L.8000  which  came  by  the  settlement  of 
Mrs  Ramsay,  in  conformity  with  the  intention  of  that  lady,  ex- 
pressed in  that  settlement.  But  I  hold  it  to  be  quite  clear,  that, 
if  I  may  be  allowed  to  use  the  expression,  the  enixa  voluntas  of 
Mrs  Ramsay  was,  that  all  the  children  who  survived  her  should 
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have  a  sLare.     But  that  intention  was  not  attended  to  by  Lady  17  Feb.  1837. 
Maijoribanks,  for  two  of  the  children  who  were  alive  at  Mrs  Ram«    ^""^y^^ 
say's  death  are  left  oat  in  her  will,  and  for  two  others  an  illasory  ^"s^esr"*^* 
sum  alone  is  named.     Now,  in  my  opinion,  the  same  law  applies  Robertson  and 
when  a  mere  illusory  legacy  is  given,  as  when  nothing  at  all  is  ^^^"' 
allotted.    If  all  the  other  children  were  to  get  one  shilling  each,  and  Opinion  of 
the  whole  residue  to  be  conferred  on  some  one  fevoured  child,  I  ^^^^^ 
hold  that  to  be  a  plain  evasion  of  the  will  of  Mrs  Ramsay ;  but  we 
are  relieved  from  entering  upon  that  question,  because  here  two 
of  the  children  are  altogether  omitted.    It  is  said  that  they  prede- 
ceased Lady  Marjoribanks ;  but  by  the  previous  terms  of  Mrs  Ranix- 
say's  will,  there  was  a  fee  vested  in  each  of  the  children  alive  at 
the  time  of  her  death,  whilst  a  power  to  regulate  the  respective 
shares  which  each  should  have  was  given  to  Lady  Marjoribanks. 
That  lady  ought  to  have  ezerdsed  this  power  of  distribution  in 
accordance  with  the  terms  of  Mrs  Ramsay's  settlement;  but  as 
she  has  disregarded  it  in  two  points,  Jlrstf  in  leaving  to  two,  what 
'  I  think  merely  an  illusory  sum,,  looking^  as  must  always  be  done, 
to  the  amount  of  the  whole  legacy,  mi,  secondlyy  by  omitting  alto- 
gether two  others,  I  think  there  is  no  remedy  which  we  can  apply, 
and  that  our  only  course^  in  the  circumstances,  is  to  set  aside  the 
distribution  altogether. 

Lord  Presidaa. — I  am  of  the  same  opinion,  and  come  to  that 
conclusion,  more  on  the  ground,  that  two  of  the  children  are  alto^ 
gether  left  out,  than  that  an  illusory  sum  is  left  to  the  one  or  other. 
The  question,  of  what  is  a  mere  illasory  legacy,  must  always  depend 
upon  the  amount  of  the  sum  to  be  distributed.  But  it  is  unneces- 
sary to  enter  into  that  question,  for  two  children  are  totally  left  out, 
which  is  quite  at  variance  with  the  will  of  Mrs  Ramsay,  who  clearly 
intended  that  each  should  have  something.  I  therefore  am  of  opi- 
nion that  the  deed  must  fall  altogether. 

Ijord  Mackenzie, — I  would  not  perhaps  diflfer  in  opinion  with  Lord 
Gillies,  on  what  he  has  laid  down  as  the  law  with  regard  to  the 
case  where  mere  illusory  sums  are  given ;  but  I  come  to  the  same 
conclusion  as  his  Lordship,  in  the  case  before  us,  on  the  other 
grounds  which  are  stated  by  the  Lord  Ordinary.  The  only  de- 
batable point,  in  my  opinion,  was,  whether  or  not  Lady  Marjori* 
banks  was  bound  to  allot  a  share  to  those  children  who  survived 
Mrs  Ramsay,  but  predeceased  the  time  when  the  distribution  was 
made.  But  any  difficulty  on  that  head  is  resolved,  by  attending  to 
the  terms  of  Mrs  Ramsay's  settlement;  for  it  is  clear  that  the  life- 
rent only  of  the  sum  in  question  was  left  to  Lady  Marjoribanks, 
the  fee  being  given  to  the  children.  Now,  this  right  of  fee  vested 
in  them  from  the  death  of  Mrs  Ramsay.     Lady  Marjoribanks  was 

2p2 
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17  Feb.  1837.  therefore  bound,  according  to  the  terms  of  Mrs  Ramsay's  settle- 
.  ,  ment,  to  leave  a  share  to  those  children  who  surmed  Mrs  Ramsay, 

Trustees  v.      hut  predeceascd  the  time  of  the  distributioni  bb  well  as  to  those  who 

Roi^rtsoD  and  ^ere  alive  at  that  time.  But  this  she  has  not  done.  Two  of  the. 
children  have  not  got  shares.     She  does  not  mention  them,  though 

Opinion  of  merely  to  say,  that  nothing  is  to  go  to  them  or  their  representatives. 
That  would  be  a  better  case  than  the  present,  for  they  are  here 
totally  omitted,  no  notice  whatever  being  taken  of  them.  She  thus 
did  not  use  the  power  given  her.  Besides,  she  leaves  a  considerable 
sum,  as  residue,  to  one  of  the  children.  Now,  how  can  it  be  said 
that  he  holds  this  by  the  will  of  Mrs  Ramsay,  when  there  are  two 
children  who  get  nothing  at  all,  and  of  whose  shares  it  must  be 
held  partly  to  consist?  I  think  the  effect  of  Lady  Marjoribanks  not 
acting  under  the  powers  conferred  upon  her,  must  be  to  destroy  the 
effect  of  her  distribution  altogether.  In  my  opinion,  therefore,  we 
can  do  nothing  else  but  hold  the  deed  wholly  futile,  because  we  can- 
not say  what  distinction  Lady  Marjoribanks  would  have  made,  had 
she  been  aware  of  the  necessity  of  including  those  she  has  omitted. 

Judgment.  The  Cotort  accordingly  pronounced  the  following  judgment : 

<  The  Lords  having  heard  a  minute  put  in  for  Sir  William  Murray 

<  Nasmy  tb,  sisting  himself  as  a  party  in  his  own  right  in  this  cause, 

<  allow  him  to  be  sisted  accordingly;  and  having  advised  the  mi- 
'  nutes  of  debate  and  whole  process,  and  heard  counsel  for  the  par- 

<  ties,  Find,  that  by  the  deed  of  settiement  executed  by  Mrs  Ram- 

<  say,  there  was  conferred  on  her  daughter.  Dame  A.  Marjoribanks, 

*  a  liferent  allenarly,  in  the  sum  of  L.3333 : 6 : 8,  and  at  the  same 
^  time  a  fee  pro  indiviso  in  the  said  sum,  vested  in  the  several 

,*  children  of  Dame  A.  Marjoribanks,  who  should -survive  Mrs  Ram- 

*  say,  with  a  power  to  Dame  A.  Marjoribanks  of  distribution :  That 

<  the  said  Dame  A.  Marjoribanks  did  not  legitimately  exercise  the 

<  power  so  conferred  upon  herj  in  so  far  as  she  utterly  excluded 

*  from  the  distribution  some  of  the  children,  in  whom  the  fee  was 

*  vested  as  above ;  and  that,  in  consequence  of  her  failure  so  to  ex- 

*  ercise  the  power,  the  direction  and  appointment  in  her  will,  rela- 

*  tive  to  the  foresaid  sum,  is  utterly  void,  and  the  sum  divisible 
'  equally  among  the  said  children,  as  if  no  such  appointment  had 

<  been  made :  Therefore,  and  in  the  whole,  the  Lords  sustain  the 

*  claim  made  on  behalf  of  David  Robertson,  Esq.  and  the  other 

<  younger  children  of  Dame  A.  Marjoribanks,  and  rank  and  prefer 

<  them,  and  the  husbands  of  the  daughters,  for  their  interests,  and 
^  the  said  Sir  John  Murray  Nasmyth,  as  now  a  party  in  his  own 

*  right,  to  equal  shares  of  the  fund  in  medio,  with  that  which  the 

<  trustees  of  the  late  Sir  William  Marjoribanks  are  entitied  to  claim 
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<  on  his  account ;  and  remit  to  the  Lord  Ordinary  to  proceed  further  17  Feb.  1637. 
*  in  the  process  as  shall  be  just' 

Act.  SoL'Gem.  (Rtdherfitrd,)  and  Wood.         Alt.  Kern  and  Anderson.         Cranitom,  I™*!"  *''    j 
..    ,         .  \«  «,  «        .  ^      .    1       .  ^^fi  «r  o    *  Robertson  aqd 

Anderum  fp  TrvtUr,  W.  S.  and  Chmnwgham  {r  Bell,  W.  S.  Agents. 

C.  R. 


SECOND  DIVISION. 
No.  CVl.  \lth  February  1837. 

ARTHUR  GIFFORD  and  Mandatary 

against 

ARTHUR  GIFFORD  of  Busta. 

Competition. — Service. — Service  of  a  cempeHjig  party  before  the 
Lord  Ordinary  and  a  jury  of  professional  men,  brought  under  re* 
ducHon  and  set  aside  by  the  Courts  the  verdict  not  being  maintain" 
able  on  the  evidence  hitherto  adduced. 

Marriage. — Proof. — Circumstances  where  a  party  competing  was 
found  to  have  failed  in  establishing  the  legitimacy  of  an  ancestor 
through  whom  he  claimed. 

Each  of  the  competing  parties  obtained  a  brieve  of  service  as  the  Narrative. 
nearest  lawful  heir  in  general  of  Thomas  Gifford  of  Busta,  in  Zet- 
land, who  died  in  1760. 

Thomas  Gifford,  the  common  ancestor,  had  four  sons  and  three 
daughters.  The  whole  four  sons  were  drowned,  along  with  their 
cousin  and  tutor,  John  Fisken,  a  clergyman,  by  the  upsetting  of  a 
boat  in  the  neighbourhood  of  Busta,  in  1748. 

Of  the  three  daughters,  the  two  eldest  died  married,  without 
issue.  The  youngest,  Andrina,  married  Patrick  Gifford  at  Hills- 
wick,  and  left  children,  of  whom  Andrew  Gifford  of  Ollaberry, 
(the  pursuer's  fether,)  was  the  eldest  son.  Andrew  Gifford  of 
Ollaberry  died  in  1810,  leaving  Arthur  Gifford,  his  eldest  lawful 
son,  who  is  the  pursuer  in  this  competition. 

The  other  competitor  was  Arthur  Gifford,  presently  of  Busta, 
who  claimed  right  to  the  above  character,  on  the  allegation  that  his 
father,  Gideon  Gifford,  was  the  lawful  son  of  John  Gifford,  the 
eldest  of  the  four  sons  of  Thomas  of  Busta,  who  were  drowned  in 
1748.  The  whole  case  turned  on  the  legitimacy  of  Gideon,  which 
rested  upon  the  proof  of  an  alleged  private  marriage  betwixt  John, 
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GifibrdL 


17  Feb.  1837.  who  was  drowned,  and  his  consiD,  Barbara  Pitcaim,  of  which  mar- 
riage Fisken  and  two  of  the  brothers  who  were  drowned  were  the 
alleged  celebrator  and  witnesses ;  and  Barbara  Pitcaim  having, 
soon  after  the  unfortunate  event,  given  birth  to  a  son,  called  Gideon 
Gifford,  the  father  of  the  defender.' 

The  competing  brieves  having  been  advocated,  a  court  of  service 
was  constituted  on  9th  November  1832,  before  Lord  Moncreiff, 
and  the  trial  proceeded  before  his  Lordship  and  a  jury  of  fifteen 
professional  men.  After  various  adjournments  and  diets  of  proof, 
the  proceedings  of  the  Court  terminated  by  a  verdict  in  favour  of 
the  defender,  serving  him  nearest  and  lawful  heir  in  general  to  his 
great-grandfather,  Thomas  Gifford  of  Busta.  The  pursuer  brought 
an  action  of  reduction  in  the  Court  of  Session,  chiefly  on  the  ground 
of  the  verdict  bebg  contrary  to  evidence.  After  the  record  had 
been  closed,  the  pursuer  asked  leave  to  adduce  new  and  fturther 
evidence,  which  die  Court,  hoc  statu,  refused.  (See  Gifford  v. 
Giffordy  m  My  1835,  F.  C.J 

Thereafter  the  Lord  Ordinary  having  heard  parties,   found 
(Ist  March  1836)  <  that  the  verdict  brought  under  reduction  can- 

<  not  be  maintained  on  the  evidence  hitherto  adduced,  and  -that 

<  upon  this  evidence  the  claim  of  the  defender  must  be  rejected, 

<  and  that  of  the  pursuer  sustained ;'  and  his  Lordship  added  a 
note,  explanatory  of  his  views  of  the  whole  case.  (See  Appendix, 
No.  IV.) 

The  defender  reclaimed;  and  the  Court,  after  hearing  counsel 
Judgment    at  great  length,  adhered. 

(The  interlocutor  and  note  of  the  Lord  Ordinary,  as  well  as  the 
opinions  of  the  Court,  in  so  far  as  these  relate  to  the  general  ques- 
tions of  law  raised,  will  be  found  in  the  Appendix  to  this  volume. 
No.  IV.  p.  49.  The  proof  and  other  documents  are  bound  up  with 
the  Session  papers.) 

Lord  Ordinary,  Coddnmu      Act  Butherfitrd,  O.  BdL      Alt  Dean  ofFac,  (Biopt^) 
MaUkaid,  and  O.  Napier.  Thoma$Rankm,  S.  S.  C.  and  G.  and  W.  Napkr^ 

W.  &  Agents.         T.  aerk. 

R* 
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FIRST  DIVISION. 

No.  CVli.  ilst  FOrmry  1837. 

ROBERT  SPEID 
against 

JAMES  SPEID  AND  Others. 

Clause; — Tailzie. — Stat.  1685,  c.  23.-^^  deed  ofeniail^  besides 
a  distinct  prohibition  against  altering  the  order  of  the  succession^ 
and  a  declaration^  that  the  heirs  should  possess  only  under  the  aitail^ 
contained  a  complex  clause  prohibiting  sale^  the  contraction  of  debty 
and  doing  any  deed  by  which  the  succession  might  be  adjudged  or 
evicted^  immediately  followed  by  an  irritant  clause  directed  against 
the  heirs  *  who  shall  act  and  do  in  the  contrary  of  the  provision 
*  above,  set  furthy  or  who  shall  alter  the  order  of  Hu  succession^ — 
fovndj  by  a  majority  of  the  Courts  in  an  action  at  the  instance  of 
the  heir  in  possession^  that  the  prohibitions  against  sale  and  the  con* 
traction  of  debt  were  not  guarded^  in  terms  of  the  statute  1685,  so  as 
to  constitute  a  valid  and  effectual  entail ;  in  respect  that  entails  be* 
ing  strictissimi  juris^'  the  words^  *  provision  above  setjurthy'  could 
neither  be  extended  to  comprehend  both  of  these  prohibitions^  although 
contained  in  the  same  dause,  nor  applied  to  either  of  them  in  parti* 
cular. 

The  late  Robert  Speid,  Esq.  executed  an  entail  of  his  estate  of  Narrative. 
ArdoTie,  in  Forfarshire,  in  the  form  of  a  procaratory  of  ri^signation, 
dated  10th  October  1791,  and  registered  the  2d  of  February  1793. 
By  that  deed,  he  bound  and  obliged  himself,  his  heirs  and  suc- 
cessors, to  make  due  and  lawful  resignation  of  the  lands  of  Ardo- 
vie  and  others  therein  specified,  for  new  infeftmeiit  of  die  same 
in. favour  of  himself  and  the-  heirs  of  his  body,  whom  failing,  of 
the  other  heirs  therein  mentioned,  but  with  and  under  the  condi* 
tions,  provbions,  declarations  and  reservations  following : 

<  Providing  always  and  Declaring,  that  the  eldest  heir-female 
^  throw  the  whole  course  of  the  succession,  and  the  descendants  of 

<  her  body,  shall  succeed  without  division,  and  exclude  all  other 
*  beirs«portioners :  As  also  Providing  and  Declaring,  that  the  whole 

<  heirs  of  tailzie  above  mentioned,  as  well  male  as  female,  who  shall 

te 

'  hi^pen  to -succeed  to  my  said  lands  and  estate  according  to  the 
'  foresaid  destination,  shall  be  holden  and  obliged  to  assume  and 
f  constantly  retain  and  use  the  surname,  arms  and  designation  ot ' 
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21  Feb.  1837. 


Speid  V.  Speid 
and  Othen. 

Narrative. 


Speid  of  Ardovie,  without  the  addidon  of  any  other  sarname,  as 
their  own  proper  samame,  arms,  and  desig^tion,  in  all  time  there- 
after ;  and  that  the  heirs-female  sucoeeding  to  the  said  lands  and 
estate  shall  be  holden  and  obliged  to  marry  persons  of  the  name 
of  Speid,  at  least,  that  their  husbands  shall  assame,  ase,  and  bear 
the  said  surname,  as  aforesaid :  And  if  the  said  heirs  of  tailzie  so 
succeeding  shall  do  in  the  contrary,  then  and  in  that  case  the  per- 
son so  contravening  for  him  and  herself  alone,  shall,  ipso  £Bicto^ 
amit  and  lose  their  right  and  title  to  my  said  lands  and  estate,  and 
the  same  shall  fall,  accress  and  pertain  to  the  next  heir,  although 
descending  of  the  oontraveener's  body,  who  should  succeed  if  the 
contraveener  was  naturally  dead,  and  it  shall  be  lawful  to  the  said 
next  heir  to  establish  such  titles  thereto  as  may  be  competent  by 
the  laws  and  practice  of  this  realm,  and  the  person  so  succeeding 
upon  the  contravention  shall  be  obliged  to  assume,  use  and  bear 
the  said  surname,  under  the  like  irritancy,  to  which  the  whole  heirs 
before  mentioned  who  shall  happen  to  succeed  to  my  said  lands 
and  estate,  are  to  be  subjected  through  the  whole  course  of  suc- 
cession. 

^  As  also  Providing  and  Declaring,  that  it  shall  not  be  lawful  to 
the  said  heirs  of  tailzie,  or  any  of  them,  to  alter,  innovate  or 
change  the  foresaid  tailzie,  or  order  of  succession  above  specified. 
And  Declaring  also,  that  the  whole  heirs  of  tailzie  succeeding  to 
my  said  lands  and  estate  above  mentioned,  shall  be  obliged  to  pos- 
sess and  enjoy  the  same  by  virtue  of  these  presents,  and  the  in- 
feftments,  rights  and  conveyances  to  follow  hereupon ;  and  by  no 
other  right  or  title  whatever :  And  ferther  Providing  and  Decla- 
ring, that  it  shall  not  be  lawful  to,  nor  in  the  power  of  any  of  the 
heirs  of  tailzie  above  named,  or  of  the  heirs  succeeding  to  them  in 
virtue  of  the  substitution  above  specified,  to  sell,  dispone,  wadsett, 
impignorate,  or  burden  the  lands  and  others  above  mentioned^  or 
any  part  or  portion  thereof,  nor  to  contract  debts  thereupon,  nor 
grant  infeftments  of  @  rents  furth  of  the  same,  or  any  other  right 
of  security,  redeemable  or  irredeemable,  or  do  any  other  deed,  civil 
or  criminal,  whereby  the  said  lands  and  estate,  and  pertinents  there- 
of or  any  part  of  the  same,  may  be  apprised,  evicted  or  adjudged 
in  any  sort  Declaring  hereby,  that  if  the  persons  above  named, 
or  the  persons  succeeding  to  them  in  the  said  lands  and  estate,  in 
virtue  of  these  presents,  shall  act  and  do  in  the  contrary  of  the  pro- 
vision above  set  furth,  or  shall  do  any  deed,  directly  or  indirectly, 
whereby  the  order  of  succession  above  specified  may  be  anyways 
altered,  innovated  or  changed,  then,  and  in  any  of  the  said  cases, 
all  and  every  one  of  such  acts  and  deeds,  with  all  that  shall  hap- 
pen to  follow  or  may  follow  thereon,  shall  ipso  facto  be  void  and 
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null,  and  of  no  force,  Btrength  or  effect,  in  the  same  manner  as  if  21  Feb.  1837. 
the  said  acts  and  deeds  had  not  been  acted,  done  or  committed :    ^^^V^ 
And  farther,  that  the  person  so  contravening  in  any  of  the  parti-  ^j'^^^*'^ 

cnlars  above  specified,  shall,  for  him  or  herself  alone,  immediately     

upon  the  contravention,  amitt  and  lose  all  right  and  title  he  or  she  ^*i^<^^«* 
has  or  can  pretend  to  the  sud  lands  and  estate,  and  the  same 
shall,  ipso  facto,  £edl,  accress  and  pertain  to  the  next  heir  hereby 
appointed  to  sacceed  thereto,  althoogh  descended  of  the  contra- 
veener's  body,  in  the  same  manner  as  if  the  contraveener  was 
naturally  dead,'  &c. 

The  next  clause  was  as  follows :  *  And  moreover  providing  and 
declaring,  that  if  any  of  the  persons  above  named,  or  the  persons 
succeeding  to  them  in' the  said  lands  and  estate  in  virtue  of  these 
presents,  shall  have  contracted  debts,  or  done  any  deeds  prior  to 
their  succeeding,  that  my  said  lands  and  estate  shall  not  be  bur- 
dened or  affected  with  or  by  the  said  debts  and  deeds  in  any  sort' 
And  shortly  after,  there  was  a  prohibition  against'granting  leases 
for  more  than  nineteen  years,  or  at  a  diminished  rental,  except  by 
public  roup.    No  irritant  and  resolutive  clauses  followed  either  of 
these  provisions. 

Mr  Robert  Speid,  the  entailer,  died  in  1793,  when  Mr  John 
Speid,  the  next  heir  called  to  the  succession,  expede  a  general  ser- 
vice as  nearest  and  lawful  heir  of  tailzie  and  provbion  to  him  un- 
der the  bond  of  tailzie.  He  then  passed  a  Crown  charter  of  resig- 
nation, containing  the  provisions  and  conditions  of  tlie  entail,  and 
was  infeft  thereon  in  October  1793.  Mr  John  Speid  died  soon 
after  the  succession  opened  to  him,  leaving  no  issue;  and  on  his 
death,  the  pursuer,  who  was  the  next  nominatim  substitute,  was 
served  nearest  and  lawful  heir  of  tailzie  and  provision  to  him  in 
the  estate  of  Ardovie,  under  the  provisions  and  condiUons  of  the 
entail ;  and  he  was  infeft  on  a  precept  from  Chancery,  following 
upon  the  retour  of  his  service,  in  July  1799. 

The  pursuer  brought  this  action  of  declarator,  on  the  ground 
that  the  prohibitions  against  sale,  contraction  of  debt,  &c.  were  not 
properly  fenced  with  irritant  or  resolutive  clauses,  and  concluding 
that  it  should  be  declared,  (1.)  That  he  had  full  and  undoubted 
right  and  power  to  sell  and  dispose  of  the  lands,  and  to  gprant  and 
execute  all  dispositions  and  conveyances  necessary  for  the  sale  or 
alienation  thereof,  and  that  he  was  not  bound  to  re-invest  the  price 
for  behoof  of  the  other  heirs  of  entail :  (2.)  That  he  had  full  power 
to  borrow  money  upon  the  security  of  the  said  lands,  and  to  grant 
all  necessary  or  requisite  bonds  and  dispositions  in  security,  with- 
out being  under  any  obligation  to  re-invest  the  money  obtained  in 
loan ;  and,  (3.)  That  he  was  entitled  gratuitously  to  alienate  and 
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81  Feb.  1837.  dispofle  of  the  said  lands  in  any  way  or  manner  that  he  might  think 

^-^y'^^    proper. 
and  Otber^       James  Speid,  the  pursuer's  eldest  son,  and  next  heir  of  entail, 
lodged  defences  for  himself  and  other  heirs  substitute. 
The  Lord  Ordinary  ordered  cases. 

Pursuer's  The  puTSuer  pleaded — Two  modes  of  framing  irritant  and  reso- 

^^^"'  lutive  clauses  are  adopted  in  practice.    In  some  instances  they  are 

expressed  in  the  most  general  terms,  by  means  of  a  reference  to 
the  previous  prohibition ;  and  in  others  the  whole  prohibitions  are 
again  enumerated.  In  both  these  modes  an  effectual  entail  may 
be  framed ;  but  according  to  the  strict  rules  of  construction,  inva- 
riably adopted  with  regard  to  entails,  where  the  latter  is  adopted 
the  specification  must  be  precise  and  particular ;  and  an  omission 
of  any  condition  or  prohibition  wiQ  so  far-invalidate  the  entail,  as 
to  allow  the  heir  in  possession  to  disregard  the  condition  or  pro- 
hibition so  omitted;  Barclay  v.  Adam,  ISth  May  1821,  Shaufs  App. 
CaeeSf  i.  24. 

Further,  it  may  be  assumed,  that  a  general  reference  in  the  irri- 
tant and  resolutive  clauses  to  the  previous  prohibitions  will  be  so 
far  limited  and  restrained  by  a  subsequent  enumeration  of  the  par- 
ticulars, that  the  omission  of  any  act  will  be  as  fatal  as  if  there  had 
been  no  such  general  reference  at  all;  Bruce  v.  Bruce,  15th  Jan. 
1799,  F.  C,  Mar.  15,539. 

Assuming  these  propositions  to  be  well  founded,  on  turning  to 
the  words  of  the  irritant  clause,  which  deckires,  that  if  the  heirs  in 
possession  <  shall  act  and  do  in  the  contrary  of  the  provision  above 
<  set  forth,  or  shall  do  any  deed,  directly  or  indirectly,  whereby  the 
*  order  of  succession  above  specified  may  be  anywise  altered,  inno« 
-<  vated  or  changed,'  then  all  such  acts  shall  be  null  and  void,  it 
seems  evident  that  the  irritancies  were  never  meant  to  be  rested 
on  a  general  reference  to  the  previous  provision ;  Jirsty  because  the 
expression,  <  provision  above  set  forth,'  is  not  sufficiently  compre- 
hensive to  embrace  all  the  previous  provisions ;  but,  secondly^  there 
is  a  particular  repetition  of  the  prohibition  against  altering  the  suc- 
cession. Thus  the  whole  frame  and  structure  of  the  clause  proves 
to  a  demonstration,  that  it  was  intended  to  receive  effect,  not  in 
virtue  of  any  general  reference  to  the  prohibitory  clauses,  but  by  a 
specification  of  the  particular  acts  falling  under  the  irritancy. 
Being  framed,  therefore,  on  this  principle,  the  various  prohibitions 
against  sale,  or  contraction  of  debt,  ought  to  have  been  specified, 
and  consequently  the  omission  of  any  of  them  relieves  the  pursuer 
to  that  extent  from  the  fetters  of  the  entaiL . 

But  further,  the  expression,  *  provision  above  set  forth,'  is  ex- 
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tremely  vague,  and  the  decision  of  the  House  of  Lords,  in  the  late  21  Feb.  1837. 
ease  of  Sharpe  of  Hoddam,  8th  April  1835,  Shaw  8f  Maclean^  i.  594,  s'^rTeT^id 
settled,  that,  in  the  construction  of  entails,  no  inference  in  favour  of  and  Others, 
fetters  is  to  be  drawn  from  conjecture,  and  that  it  is  not  allowable  p„r^[j[^ 
te  interpret  an  ambiguity,  occasioned  even  by  a  clerical  omission,  pieas. 
by  supplying  what  was  known,  from  the  uniform  style  of  convey- 
ancers, to  have  been  intended.    Thus,  the  vagueness  of  the  expres- 
sion is  in  itself  of  &tal  effect,  and  no  ingenuity  which  the  defenders 
may  display  in  shewing  that  it  is  more  peculiarly  applicable  to  one 
provision  than  another,  can  supply  the  want  of  what  is  indispen- 
sable to  the  efficacy  of  the  entail,  the  specification  of  all  those  con- 
ditions which  are  contained  in  the  prohibitory  clause. 

The  argument  of  the  defenders,  that  the  prohibitory  clause  con- 
tains only  two  separate  provisions,  lays  on  them  the  burden  of 
proof,  Jirttf  that  the  several  prohibitions  against  contraction  of 
debt,  against  alienation,  and  against  all  other  acts,  civil  or  criminal, 
leading  to  eviction,  are  to  be  accounted  as  one  provision ;  second^ 
that  the  injunction  to  hold  the  lands  by  no  other  title  but  the  tail- 
zied investiture  is  no  provision  at  all. 

But  in  a  deed  of  entail,  as  each  prohibited  act  imposes  a  limita- 
tion on  the  heir  in  possession,  it  b  truly  in  itself  a  separate  and  a 
substantive  provision,  although  contained  along  with  others  under 
one  clause,  commencing  with  the  words,  <  providing  and  declaring.' 
In  the  next  place,  the  clause  requiring  possession  under  the  entail 
can  never  be  held  as  merely  an  obligation,  because  introduced  with 
the  word  declaring.  It  forms  a  restriction  on  the  powers  of  the 
heirs  at  common  law,  and  the  mere  introduction,  by  the  general 
word  <  declaring,'  cannot  be  held  to  change  its  whole  character  and 
nature,  which  is  essentially  that  of  «  prohibition  directed  against 
the  substitute  heirs.  As  the  whole  of  the  defenders'  argument 
proceeds  on  the  assumption  that  this  provision  was  to  be  treated  as 
a  declaration,  the  moment  that  this  is  proved  to  be  incorrect,  their 
whole  argument  is  fatal  to  themselves ;  because,  if  the  irritant  clause 
is  correct,  on  the  assumption  that  there  are  only  two  prohibitions  in 
the  prohibitory  clause,  it  cannot  be  disputed  that  the  converse  of 
the  proposition  as  equally  true,  that  it  does  not  apply  in  terms,  and 
is  not  correctly  adapted  to  defend  a  prohibitory  clause  containing 
more  than  two  provisions.  The  word  <  provision '  can  apply  only 
to  one  of  the  prohibitions ;  and^the  one  to  which,  iiv  the  natural 
order,  it  should  apply,  giving  the  defenders  the  benefit  of  their  dis- 
tinction between  simple  declarations,  and  declarations  and  provi- 
sions, is  that  regarding  the  use  of  the  entailer's  name  and  arms. 

But  even  although  <  provbion  above  set  iforth '  was,  in  its  own 
nature,  sufficiently  comprehensive  to  embrace  the  various  prohi- 
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21  Feb.  1837.  bited  acts,  it  ifl  evident  from  the  contezt,  that  it  is  to  receive  effect 
^^y^^    not  as  a  clause  of  general  reference,  bat  by  a  specification  of  par* 

Speid  V.  Speid  ticular  acts ;  and  as,  under  the  authorities  already  quoted,  it  must  be 
received  in  its  most  restricted  meaning,  it  can  never  supply  the 
want  of  the  insertion  of  the  particular  prohibitions  against  aliena- 
tion and  contraction  of  debt  This  argument  receives  fiirther 
strength,  when  it  is  remembered,  that  with  regard  to  the  debts 
contracted  by  heirs  before  their  succession  to  the  estate,  there  is 
confessedly  no  irritant  and  resoludve  clause  expressly  applicable. 
If  the  estate  was  to  be  preserved  at  all  hazards  by  the  fetters  of  a 
strict  entail,  it  ought  to  have  been  saved  from  liability  for  one  class 
of  debts  as  well  as  for  another ;  and  hence  this  provision  materially 
uds  the  pursuer^s  argument,  in  as  much  as  it  shews,  that  while  the 
injunction  to  bear  the  name  and  arms  of  Speid  of  Ardovie,  and  the 
prohibition  against  altering  the  order  of  succession,  may  be  held  as 
duly  fenced  with  irritant  and  resolutive  clauses,  the  fetters  against 
all  other  conditions  have  been  overlooked,  and,  consequently,  that 
the  pursuer  is  entitled  to  sell  and  burden  the  estate  in  any  way  that 
he  thinks  fit. 


Defenders* 
Pleu. 


The  defenders  pleaded — It  is  settled  law,  that  in  the  construc- 
tion of  entails  one  restraint  is  not  to  be  inferred  from  another,  and 
that  inference  is  not  to  be  resorted  to  in  order  to  help  out  defec- 
tive words ;  but,  on  the  other  hand,  it  is  equally  clear  law,  that 
in  construing  the  clauses  of  an  entail  they  are  to  have  fiiir  play. 
The  words  are  not  to  be  wrested  from  the  sense  which  they  would 
naturally  bear,  and  to  be  subjected  to  a  forced  construction,  in 
order  to  defeat  the  deed,  but  are  to  receive  the  meaning  calculated 
to  carry  into  effect  the  plain  intention  of  the  entailer,  if  the  fair  con- 
struction will  bear  that  meaning.  In  those  cases  where  the  ques- 
tion was,  whether  a  prohibition  against  alienation  reached  leases  of 
ninety-nine  years.  Lord  Eldon  observed,  <  If  it  did,  in  redudng 

*  that  lease,  they  were  doing  nothing  by  implication,  but  only  act- 

*  ing  according  to  the  meaning  of  a  generic  term,  finding  the  pro- 
<  hibition  against  such  a  lease  in  &ct  expressed ;'  Dative  App.  Ques^ 
iL  210.  So  here  what  the  defenders  are  humbly  to  maintain  is, 
that  the  irritancies  have  been  distinctly  applied  to  all  the  provi- 
sions against  selling,  &o.  and  that  this  is  in  &ct  distinctly  expressed, 
according  to  the  true  and  Mr  meaning  of  the  words,  in  the  irritant 
clause  as  there  used. 

In  regard  to  the  decision  in  the  Tillicoultry  case,  all  that  can  be 
furly  said  to  be  decided  is,  that  a  general  reference  in  the  resolu- 
tive or  irritant  clauses  to  the  prohibitory  clause,  followed  by  a 
specific  enumeration,  qualifying,  according  to  the  fair  construction 
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of  the  words  used,  the  general  reference,  restricted  the  application  81  Feb.  I8S7. 
of  the  resplutive  clause  to  the  acts  ennmerated.   Again,  in  the  case    ^*^V^ 
of  Barclay  v.  Adam,  the  case  tamed  npon  the  sound  construction  f||[^^Q!{,^^ 

of  the  word  *  deeds ;'  and  the  Court  held,  that  where  the  sense  in       

which  a  word  was  used  was  made  perfectly  manifest  from  the  mode  ^l'^^"^'^'*' 
of  expression  in  one  part  of  the  entail,  and  where  the  same  word 
was  again  used  in  an  after  part  of  the  deed,  which  had  reference 
to  the  prior,  the  sound  construction  was,  to  put  upon  it  the  mean* 
ing  so  preyiously  fixed,  and  not  a  more  enlarged  or  comprehensive 
meaning,  although,  if  it  had  occurred  in  another  form  or  connexion, 
the  word  was  in  itself  one  which  would  have  admitted  of  that  more 
comprehensive  meaning  being  given  to  it. 

Now,  looking  to  the  entail,  and  taking  the  irritant  clause  to  be,  as 
it  certainly  is,  not  one  commencing  by  a  general  reference,  which, 
by  the  form  of  words,  is  immediately  afterwards  dechured  to  be 
limited  to  the  acts  subsequently  particularly  mentioned,  but  a 
clause  of  enumeration  of  the  provisions  preceding  it  in  the  pro- 
hibitory clause,  and  of  which  enumeration  the  first  branch  of  the 
irritant  clause  is  a  part,  the  defenders  submit,  with  deference,  that 
the  words, '  the  provision  above  set  forth,'  in  the  connexion  which 
they  stand,  and  forming  the  said  first  branch  of  the  irritant  clause, 
do,  according  to  plain  and  grammatical  construction,  comprehend 
the  provision  immediately  preceding,  which  prohibits  the  heirs  of 
entail  from  selling,  disponing  and  contracting  debt,  &c.  just  as 
effectually  as  if  the  words  had  been,  <  the  provision  last  above  men- 

<  tioned ; '  and  consequently  embrace  the  whole  of  these  prohi- 
bited acts.  The  entailer  massed  these  prohibitions  into  one  pro- 
vision, introduced  with. the  words,  *  providing  and  declaring;'  and 
this  provision  he  fences  by  the  first  branch  of  the  irritant  clause,  ap- 
plicable to  all  the  acts  therein  specified. 

To  this  provision,  which  it  immediately  succeeds,  was  the  first 
branch  of  the  irritant  clause  alone  directed. 

This  is  clearly  seen  by  a  reference  to  the  prohibitory  clause. 
To  the  provisions  previous  to  the  prohibition  against  altering  the 
succession  an  irritant  clause  is  totally  inappropriate,  because  there 
is  no  deed  or  act  to  irritate,  and  they  are  accordingly  properly 
guarded  by  a  resolutive  clause.  Then,  the  prohibition  against  alter- 
ing the  succession  is  specially  fenced  by  the  second  branch  of  the 
irritant  clause*    None  of  these  provisions  can  be  held  as  the  ^  pro- 

<  vision  above  set  furth;'  neither  could  it  be  intended  to  apply  to  the 
clause  obliging  the  heirs  to  possess  under  the  entail ;  jfirst^  because 
that  does  not  immediately  precede  it;  secondly^  because  it  is  not 
a  provision,  but  merely  a  declaration ;  and,  thirdly^  because  an  ir- 
ritant clause  is  not  properly  applicable  to  such  a  condition, — it  is 


672 


DECISIONS  OF  THE 


No.  107. 


Defenders' 
Pleas. 


21  Feb.  1837.  Dot  required  by  the  statute ;  and  there  is  no  precedent  for  hold- 
^^"^V^^    ing,  that  though  the  words  used  will  naturally  import  what  is  essen- 

anrotberar  ^^^'  ^^^V  ®^^'  nevertheless  be  interpreted  to  mean  something 
quite  unnecessary  to  the  efficacy  of  the  deed,  and  to  which  it  could 
not  be  presumed  the  granter  intended  them  to  apply. 

Thus,  the  only  provision  to  which  the  irritant  clause  can  apply, 
is  that  containing  the  several  prohibitions  against  selling,  con- 
tracting debt,  and  doing  any  deed  by  which  the  lands  may  be  ad- 
judged or  evicted.  These,  together  with  that  against  altering  the 
order  of  succession,  which  is  admittedly  sufficiently  fenced,  form 
the  four  acts  which  the  statute  requires  to  be  guarded  with  irritant 
and  resolutive  clauses.  To  the  resolutive  clause,  which  is  directed 
against  the  person  <  so  contravening  in  any  of  the  particulars 
f  above  mentioned,'  no  objection  is  made ;  and  from  it  a  strong 
arjgument  may  be  drawn  in  favour  of  the  comprehensive  meaning 
attributed  to  the  words  of  the  irritant  clause.  It  is  therefore  sub* 
mitted,  that  the  entail,  as  it  contains  the  requisite  prohibitions, 
guarded  in  terms  of  the  statute,  is  valid  and  effectual. 

But,  at  all  events,  the  pursuer  is  not  entitled  gratuitously  to 
alienate  the  lands  for  his  own  behoof,  free  of  all  claim  of  account- 
ing ;  or  so  as  to  alter  the  order  of  succession  ;  Sandford  an  Entail^ 
p.  50. 


Note. 


The  Lord  Ordinary,  in  reporting  the  cause  (12th  November 
1836)  to  the  Inner-House  on  cases,  appended  the  following  note : 
*  In  construing  entails,  two  maxims  are  usually  referred  to,  un- 
fortunately not  well  defined  or  very  consistent ;  and  according  as 
the  one  or  the  other  is  allowed  to  prevail,  the  result  is  different. 
One  maxim  is,  that  entails  are  strictissimi  juris,  and  must  receive 
a  rigorous  interpretation  in  favour  of  liberty,  and  against  restric- 
tion, and  therefore,  that  the  intention  of  the  entailer  to  fetter  is 
not  to  be  regarded,  unless  it  be  expressed  in  apt  and  accurate 
terms.  Under  the  authority  of  this  maxim,  an  obvious  and  un- 
doubted clerical  omission,  and  even  an  error  merely  of  syntax  in 
the  structure  of  a  sentence,  has  been  held  sufficient  to  cut  down 
the  deed.  The  opposite  maxim  is,  that  entailers  are  entitled,  as 
it  is  commonly  expressed,  to  fair  play ;  relying  on  which  they 
have  been  supported  even  in  the  case  of  a  real  ambiguity ;  for 
example,  the  colloquial  has  been  preferred  to  the  technical  sense 
of  a  term ;  or,  of  two  technical  senses,  that  which  is  rare  and  un- 
frequent  to  that  which  is  in  general  use ;  or  a  phrase  has  been 
limited  or  extended  to  give  effect  to  apparent  intention.  The 
current  of  our  decisions,  for  the  last  sixty  years,  affords  instances 
of  both  modes  of  construction  too  frequent  and  familiar  to  require 
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<  citation  here.     The  consequence  has  been,  that  notwithstanding  21  Feb.  1837. 

<  the  immense  number  of  cases  which  have  been  decided,  little,  if    ^^^"V^^^ 

<  any,  progress  has  been  made  in  settling  the  law  on  this  point ;  ^*  q^^^' 

<  and  actions  like  the  present  are  still  of  daily  occurrence.     It  would      — '— 

<  haye  saved  much  time  and  trouble,  and  have  been  of  great  service     ^^'^ 

<  to  entailed  proprietors,  and  those  who  contract  with  them,  if  the 

<  statute  1685,  while  it  left  the  conditions  of  entails,  that  is,  the 

*  prohibitions  and  injunctions,  to  the  will  of  the  maker,  had  pre* 

<  scribed  an  exact  formula  for  the  machinery ;  that  is,  for  the  irri- 
'  tant  and  resolutive  clauses,  which  give  the  restrictions  effect  And 
Mt  is  to  be  regretted,  when  the  evil  became  apparent,  that  a  rule 

<  of  that  nature  had  not  been  introduced  either  by  the  Legislature, 

<  or  in  practice,  by  which  these  clauses  might  have  been  rendered 
^  as  fixed  and  definite  as  an  instrument  of  sasine,  or  the  execution 

*  of  a  messenger.     As  it  is,  entailers,  in  nowise  deterred  by  the 

<  consequences  of  inaccuracy,  and  the  uncertainty  of  the  law,  go 

<  on,  each  following  his  own  style,  or  the  style  suggested  at  the 

<  moment,  and  there  is  no  end  of  litigation  with  regard  to  lands 

<  under  this  tenure. 

<  In  this  case  there  is  a  striking  specimen  of  one  of  these  blun- 

*  dered  deeds.     Firsts  There  are  clauses  by  which  heirs-portioners 

<  are  excluded,  and  the  name  and  arms  of  the  family  are  required 
^  to  be  used.     These  are  followed  by  a  misplaced  resolutive,  but 

<  by  no  irritant  clause.  But  however  clumsy  and  informal  the  deed 
<lnay  be,  so  far,  perhaps,  there  is  no  material  defect.  Next,  there 
^  is  a  prohibition  to  alter  the  order  of  succession,  and  then  an  in- 

<  junction  to  possess  under  the  tailzie  exclusively ;  and  this  is  fol- 

*  lowed  by  a  complex  clause,  prohibiting.  Id,  Alienation ;  2c%, 

<  Contraction  of  debt ;  and,  Sdlyj  The  doing  any  other  deed,  civil 

<  or  criminal,  by  which  the  estate  may  be  evicted  or  adjudged.  After 

<  these  conditions,  an  irritant  and  a  resolutive  clause  are  introduced 

*  to  enforce  them.     The  resolutive  clause  is  very  broad,  for  it  ex- 

<  tends  to  the  person  contravening  <  in  any  of  the  particulars  above 
€  specified,'  which  may  therefore  include  any  one  previous  condi- 

*  tion  in  the  entail,  though,  taken  in  that  sense,  it  is  in  so  far  super- 

<  flnous,  since  a  preceding  resolutive  clause  had  protected  the  ex- 

*  elusion  of  heirs-portioners,  and  the  use  of  the  name  and  arms.   The 

*  whole  question,  therefore,  turns  on  the  irritant  clause,  in  which 

*  there  is  an  undoubted  ambiguity ;  for  after  the  complex  clause  of 
prohibition  against  sale,  contraction  of  debt,  and  other  acts,  civil 

*  and  criminal,  by  which  the  estate  may  be  evicted,  it  is  declared, 
*^  that  if  the  persons  above  named,  or  the  persons  succeeding  to 
<^  them  in  the  said  lands  and  estates,  in  virtue  of  these  presents, 
*^  shall  act  and  do  in  the  contrary  of  the  provision  above  set  furth. 
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^l  Feb.  1837.  <<  or  shall  do  any  deedy  directly  or  indirectly,  whereby  the  order  of 
^N^y^>^    «  succession  above  specified  may  be  anyways  altered,  innovated  or 

^nd'o^enT^  **  changed,  then,  and  in  any  of  the  said  cases,  all  and  every  one  of 
<<  such  acts  and  deeds,  with  all  that  shall  happen  to  follow,  or  may 
<*  follow  thereon,  shall,  ipso  &cto,  be  void  and  null/     Here  an 

<  alteration  of  the  order  of  succession,  prohibited  in  a  clause  pre- 

<  ceding  the  complex  clause,  is  well  and  aptly  annulled ;  but  with 
'  regard  to  the  prohibitions  in  the  complex  clause  itself,  it  is  doubt- 

<  ful  whether  all,  or  which  of  the  three  is  contemplated.     All  of 

<  them  are  in  ordinary  and  proper  style,  distinct  and  substantive 
^  provisions,  and  therefore,  an  irritancy  directed  against  a  provi- 

<  sion  in  the  singular  number,  may  apply  to  one  only«     If,  there* 

<  fore,  the  maxim  of  rigorous  construction  in  favour  of  freedom  is 
'  adopted,  this  ambiguity  would  sustain  the  pursuer's  plea.     If,  on 

<  the  contrary,  the  term  <  provision '  is  to  be  construed  according  to 

<  what  may  be  foirly  assumed  to  have  been  the  eotailer'a  meaning, 

*  it  will  comprehend  all  the  three  prohibitions  in  the  complex  clause. 

<  In  support  of  the  first  view,  it  is  farther  argued,  that  in  this  case 

*  all  reference  to  intention  is  particularly  inadmissible,  the  deed 

<  being  blundered  in  every  part ;  for  a  series  of  provisions  follow 

<  the  irritant  and  resolutive  clause  with  no  fence  or  protection  what- 

<  ever.     It  is  plain,  therefore,  that  the  person  who  framed  it  was 

*  entirely  ignorant  of  what  he  was  about.     On  the  contrary,  the 

<  defender  pleads,  that  the  separation  of  the  conditions  into  distinct 

<  clauses,  each  beginning  with  the  words  <  declaring,'  or  *  providing 
'  and  declaring,'  necessarily  implies  that  each  clause,  however  com* 

<  plex,  is  to  be  held  but  as  one  declaration,  or  as  one  provision.   The 

*  Lord  Ordinary  has  reported  the  cause,  that  the  Court  may  deter- 

<  mine  which  of  the  two  maxims  ought  to  prevail  in  this  case,  and, 

*  if  possible,  to  approximate  to  some  more  definite  and  certain  rule 
'  for  the  interpretation  of  entails/ 


Opinion  of 
Court. 


At  advising, 

laord  Gillies. — I  concur  in  the  views  thrown  out  by  the  LfOrd 
Ordinary  in  bis  note.  His  Lordship,  however,  has  not  expressed  a 
definitive  opinion,  and  I  have  never  met  with  a  case  where  I  find 
more  difficulty  in  making  up  my  opinion  to  my  own  satisfaction. 
Two  different  modes  of  construing  entails  are  contended  for  by  the 
parties.  On  the  one  side,  it  is  said  the  construction  strictissimi  juris 
is  that  which  ought  to  be  given  to  entails,  whilst,  on  the  other,  it  is 
maintained  that  the  entail  ought  to  have  fair  play.  It  has  been  at* 
tempted  in  the  House  of  Lords  to  reconcile  these  two  modes  of  con* 
struction ;  but  I  cannot  for  one  do  so,  and  I  conceive  that  it  is  be- 
yond  the  sagacity  of  man  to  achieve  it.    In  some  of  the  cases,  where 
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the  intention  of  the  entailer  was  manifest,  this  Court  and  the  House  21  Feb.  1837. 
of  Lords  have  refused  to  give  effect  to  it ;  yet  there  could  be  no     ^^^V*^. 
case  to  which  the  principle  of  fair  play  could  with  more  propriety  gndOiberr 
be  applied,  than  where  the  intention  was  unequivocal;  and  there-      tt^*"  •*• 
fore,  I  think  it  absurd  to  say  that  that  principle  has  been  finally  0011^?*^... 
adopted  to  the  exclusion  of  the  other.     Thus  we  must  now  deter-    . 
mine  by  which  of  these  opposite  and  in  my  opinion  irreconcileable 
principles  we  are  to  be  guided  in  our  judgment.     The  question 
which  arises  on  the  words  of  this  entail,  rests  upon  whether  the  '" 

first  branch  of  the  irritant  clause,  which  is  directed  against  deeds 
<  in  the  contrary  of  the  provision  above  set  forth,'  applies  to  one  only, 
or  to  all  of  the  previous  prohibitions,  (excepting,  of  course,  that ' 
against  altering  the  succession,  to  which  the  latter  part  of  the  clause 
is  specially  applied,)  to  the  prohibition  against  sale,  as  well  as  those' 
against  contracting  debt,  and  doing  any  deed  by  which  the  estate 
may  be  evicted.  The  word  ^  provision '  may  be  either  singular  or 
plural,  and  thus  creates  a  doubt.  Now,  to  determine  in  which 
view  we  shall  look  upon  it,  depends  upon  which  of  the  two  princi- 
ples of  construction  we  adopt.  If  the  entail  is  to  be  construed  stric- 
tissimi  juris,  then  I  am  bound  to  bold  that  the  irritancy  can  apply 
only  to  one  of  the  prohibitions, — to  which  it  is  impossible  to  say ; 
whereas,  if  fair  play  is  to  be  given,  then  we  must  bold  the  irritancy 
to  extend  to  the  whole. 

For  my  part,  I  conceive  that  the  principle  of  strict  interpretation 
is  that  which  ought  to  be  adopted ;  and  being  of  that  opinion,  I  arrive 
at  the  conclusion,  that  there  is  here  no  entail.  Many  cases  have  been 
quoted,  in  which  both  principles  seem  to  have  weighed  with  the 
Court ;  but  in  the  last  case,  of  the  Hoddam  entail,  1  find  that  the 
old  strict  construction  was  recurred  to  by  the  House  of  Lords,  I 
think  that  that  judgment  recognised  the  proper  principle  in  the  con- 
struction of  entails.  The  whole  law  has  been  thrown  loose  since 
I  came  to  the  bar.  I  was  then  recommended  to  turn  my  attention 
to  the  Law  Merchant,  as  all  points  in  entail  law  were  looked  upon 
as  settled.  However,  this  turned  out  to  be  a  mistake.  Many  and 
nice  questions  have  arisen,  and  the  law  has  been  any  thing  but 
settled.  This,  in  my  opinion,  originated  from  the  introduction  of 
the  principle  of  fair  play  in  place  of  that  of  strict  interpretation.  I 
am  inclined  to  return  to  the  latter,  which  was  recognised  in  our 
older  decisions,  and  therefore,  though  with  great  hesitation,  I  hold 
that  this  entail  is  not  good. 

Ijord  PresidenL — This  is  a  case  of  much  difficulty.  If  my  opi-» 
nion  was  to  be  founded  on  the  construction  of  the  word  <  provision,' 
looking  only  to  the  clause  in  which  it  occurs,  I  would  be  inclined 
to  agree  with  Lord  Gillies.     But  I  find  the  resolutive  clause  is 
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81  Feb.  1837.  directed  against  <  persons  so  contravening  in  any  of  the  particulars 
^"^V^^    *  above  specified/     There  the  words  are  in  the  plural,  and  are  ap- 

^' oulew^*'*  plicable  to  all  the  prohibitions.     I  think  I  must  therefore  give  a 
'      plural  interpretation  to  the  word  *  provision '  in  the  irritant  clause 

Opinion  of     ^^^     j  ^j^^  ^^^  opiuiou,  howevcr,  with  great  hesitation,  as  I  hard- 
ly know  which  view  to  adopt 

Lord  Mackenzie, — I  think  the  question  here  is  confined  to  the 
construction  of  the  irritant  clause ;  and  I  concur  in  thinking  that 
this  clause  is  defective,  and  that  the  entail  is  therefore  bad.  The 
irritant  clause  is  directed  against  deeds  in  the  contrary  of  the  pro- 
vision above  set  forth,  or  whereby  the  order  of  succession  may  be 
altered,  &c.  In  either  of  these  cases  an  irritancy  is  to  take  effect, 
and  the  question  comes  to  be,  how  far  that  in  the  first  case  is  in- 
tended to  strike.  It  is  argued  that  the  word  <  provision,'  which 
there  occurs,  is  to  be  taken  in  its  abstract  sense,  as  meaning  the 
matter  of  provision  contained  in  the  deed,  and  therefore  must  be 
held  to  apply  to  all  the  previous  prohibitions.  I  think  that  this 
interpretation  is  neither  the  strict  nor  the  true  one,  and  I  reject 
it  therefore.  This  could  not  have  been  the  meaning  of  the  maker 
of  the  deed,  because  it  is  followed  by  an  irritancy  against  deeds 
altering  the  succession;  therefore  it  could  not  be  the  intention 
that  the  previous  expression  was  to  .apply  to  all,  otherwise  there 
would  not  have  been  a  repetition,  as  we  find  there  is  here,  of  an  irri- 
tancy against  one  special  act  Besides,  such  an  extensive  meaning 
would  be  inconsistent  with  the  usual  technical  construction  generally 
adopted.  But  it  is  said,  that  though  the  word  <  provision '  may 
not  api^y  to  all  the  previous  prohibitions,  yet  it  certainly  extends 
to  all  those  contained  in  the  clause  which  immediately  precedes  the 
irritant  clause,  and  which  is  called  one  provision.  This  provision 
consists  of  three  separate  prohibitions,  each  of  which  is  of  vital  im- 
portance to  the  efficacy  of  the  entail ;  and  I  cannot  read  the  ex- 
pression, ^  provision  above  set  forth,'  as  applying  specifically  to  that 
provision,  or  as  including  all  the  separate  prohibitions  contained 
imder  it  Even  if  the  words  had  been  the  provision  last  above  set 
forth^  I  should  have  held  that  it  fenced  only  the  last  of  these  pro- 
hibitions, and  not  the  whole  of  them.  But  the  word  which  I  have 
supposed  does  not  occur  in  this  deed,  and  therefore,  looking  to  the 
irritant  clause  as  we  find  it,  I  can  only  hold  that  it  applies  to  some 
one  of  the  previous  prohibitions,  but  to  which  I  cannot  tell. 

The  grand  question,  however,  as  Lord  Gillies  has  stated,  is,  which 
interpretation  are  we  to  adopt  ?  I  have  given  my  opinion  on  the 
strict  interpretation,  rejecting  the  liberal  one.  And  I  do  this,  be* 
cause  lam  inclined  to  adhere  to  the  principle  of  the  old  Scotch  law* 
In  regard  to  the  decisions  that  have  been  mentioned,  they  are  excep* 
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tions  to  the  older  Iaw»  but  not  abrogations  of  it.   I  cannot  then  adopt  21  Feb.  1837. 
the  liberal  construction}  (call  it  fair  play  or  not,)  to  the  rejection  of    ^*^V^ 
the  strict  interpretation,  as  I  do  not  think  the  decisions  go  that  f^  olheS!*'**' 
length;  and  therefore,  though  with  diffidence,  I  concur  in  the  opi-      — ^' 

nion  of  Lord  GUlies.  ^1°!!"°^ 

Lord  Corehouse^ — Two  modes  have  been  adopted  in  the  con* 
tniction  of  entails :  the  first,  holding  that  entails  are  strictissimi 
juris,  gives  the  strictest  interpretation  in  favour  of  liberty;  the 
other  is  called  giving  the  entail  fiiir  play, — a  colloquial  but  signi* 
ficant  expression  first  introduced  by  Lord  Monboddo.  The  prin« 
ciple  of  Uie  first  of  these  modes  is  this,  that  where  a  term  or  phrase 
of  ambiguous  meaning  occurs  in  an  entail,  the  Court  will  adopt 
that  in  favour  of  liberty  and  against  the  fetters.  This  principle  is 
illustrated  in  many  cases,  but  particularly  in  the  case  of  Edmonstone 
of  Duntreath,  (24th  Nov.  1769,  Mor.  4409.)  The  term '  heir'  in 
that  case  created  the  difficulty,  for  that  term  bears  two  significa- 
tions. It  may  point  out  the  person  who  succeeds  to  an  estate  by 
descent^  and  in  virtue  of  a  service ;  and  it  also  is  sometimes  made 
to  indude,  not  only  in  common  parlance,  bnt  technically,  the  insti* 
tute  under  the  entail. 

For  the  latter  meaning  there  are  various  authorities.  Thus  Bal- 
four {Praetick$j  v.  Warrandice^  c.  27,)  states  in  substance,  that  if  a 
man  put  his  son,  or  any  other  righteous  heir,  in  fee  of  his  lands, 
by  resigning  in  his  favour  in  the  hands  of  the  superior,  after  the 
death  of  the  resignant,  he  in  whose  favour  resignation  was  made 
may  be  called  on  to  warrant  any  deed  done  by  the  resignant,  in 
like  manner  as  if  he  had  entered  to  the  lands  by  brief  of  inquest 
The  term  heir,  therefore,  is  there  used  as  applicable  to  the  institute. 
Also  in  the  case  of  Gordon  v.  the  Creditors  of  Carlton,  (12th  Feb; 
1748,  Kilherranf  t;.  Servieey  No.  7,  p.  512,)  where  the  entailer  dis-^ 
poned  the  estate  to  the  heirs-male  of  his  body ;  whom  failing,  to 
John  Gordon  and  the  heirs-male  of  his  body ;  whom  failing,  to  Na« 
thaniel  Gordon, — the  succession  opening  to  the  latter  as  conditional 
institute,  be  served  himself  heir  to  the  entailer*  This  was  held  a 
good  title^  and  the  decision  shows  that  the  institute,  even  in  technical 
language,  may  be  included  under  the  term  heir. 

But  in  the  Duntreath  case,  although  the  word  thus  admitted  of 
two  ugnifications,  and  though  it  was  plain,  that  the  intention  of  the 
entailer  was  to  impose  the  fetters  on  the  institute,  and  to  include 
bim  under  the  term  heir,  yet  the  Court,  adopting  the  principle  of 
strict  interpretation  in  favour  of  liberty,  as  that  by  which  they  were 
bound  to  be  guided  in  the  construction  of  entails,  and  which  had 
been  followed  in  the  case  of  Erskines,  (14th  Feb.  1758,  Mor.  4406,) 
lield,  that  the  word  heir  must  be  taken  in  its  strict  and  limited 
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21  Feb.  1837.  sense,  and  could  not  be  interpreted  as  incladiog  the  institute.     If 
^^■^V^    that  principle  is  to  regulate  the  decision  in  the  present  case,  I  con- 

and  Oiherr'     ^"'  '^^  ^^^  Opinion  that  the  entail  is  not  valid ;  for  if  the  ezpressi(Hi| 
r. —  ^  provision  above  set  forth/  be  interpreted  in  that  strict  sense  against 

Cuu°u "  ^  ^^^  fetters  of  the  entail,  then  we  can  hold  that  it  applies  to  one 
only  of  the  previous  conditions,  but  to  which  we^are  uncertain.  A 
different  rule  of  interpretation,  however,  has  been  adopted  in  other 
cases.  In  the  case  of  Elliot  v.  Pott,  (14tli  March  1821,  Shaw's 
App.  CaseSf  16.  and  49,)  a  clause  directed  against  disponing  the 
estate  was  held  to  apply  to  leases  of  long  endurance.  Now,  a  dis- 
position is  technically  a  unilateral  deed,  by  which  rights  of  feudal 
property  are  conveyed ;  and  though  it  may  have  a  wider  meaning  in 
general  language,  yet,  in  its  strict  sense,  it  refers  to  unilateral  deeds 
alone.  Now,  leases  are  not  unilateral  contracts,  and  do  not  con- 
vey rights  of  feudal  property ;  yet  it  has  been  found,  in  the  House 
of  Lords  reversing  the  unanimous  judgment  of  this  Court,  that  a 
prohibiUon  against  disponing  the  estate  struck  at  leases  of  unusual 
duration.  This  judgment  went  on  the  principle  of  giving  fair  play 
to  the  entail.  I  confess  that,  in  my  opinion,  this  principle  of  £Biir 
play  is  quite  inconsistent  with  the  original  rule  of  strict  construc- 
tion. For  my  own  part,  I  think  that  the  latter  is  the  one  to  be 
preferred.  It  is  the  one  established  in  the  older  decisions,  and  I 
see  that  in  the  Hoddam  case  it  is  again  returned  to.  Taking, 
therefore,  that  principle  for  my  guide,  I  must  concur  with  Lord 
Gillies  in  thinking  the  present  entail  is  defective.  Had  the  expres- 
sion in  the  irritant  clause  been,  <  the  provision  last  above  men- 

<  tioned,'  the  case  would  have  been  different ;  but  the  words  are, 
^  the  provision  above  set  forth,'  and  it  may  therefore  apply  to  any 
of  the  previous  conditions ;  as,  for  instance,  to  that  binding  the 
substitute  to  possess  under  the  entail ;  and  if  it  does  not  apply  to 
this  provision,  then  there  is  no  irritant  clause  applicable  to  it  at  all. 
Then  the  clause  immediately  preceding  that  containing  the  irri- 
tancy consists  of  three  distinct  prohibitions  of  the  utmost  impor- 
tance ;  and  it  is  said  that  the  term  ^  provision '  may  apply  to  all  of 
them,  if  a  liberal  interpretation  be  adopted.  I  conceive,  however, 
that  as  there  is  a  plain  ambiguity  in  the  term,  in  accordance  with 
the  principle  of  strict  interpretation  in  fevour  of  freedom,  we  must 
hold  that  this  entail  is  not  valid,  and  I  therefore  concur  in  the  opi- 
nion of  Lord  Gillies. 

Judgment.        The  Court  accordingly  by  a  majority  pronounced  the  following 
judgment :  ^  Find,  that  the  words  of  the  irritant  clause  of  the  deed 

<  of  ehtail,  executed  by  Robert. Speid,  Esq.  on  10th  October  1791, 

<  can  neither  be  extended  to  comprehend  both  of  the  provisions,  or 
*  prohibitions,  against  sale,  and  the  contraction  of  debt,  nor  applied 
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<  to  either  of  them  in  particular :  Find,  that  the  prohibitions  are  21  Feb.  1837. 
«  not  therefore  fraarded,  in  terms  of  the  statute  1685,  so  as  to  con-     ^^"^^/-^^ 
*  stitute  a  valid  and  effectual  entail :  Therefore  repel  the  defences,  aDd'oaiersT* 

«  and  find,  and  decern,  and  declare,  in  terms  of  the  libel,  but  find       

«  no  expenses  due  to  the  pursuer/  "  ^™*°  * 

Lord  Ordinary,  Conhouse.  Act.  Dean  o/Fac,  (Hope,)  A.  Anderson.  Alt. 

So/.- Gen.  fRutherfitrdJ  A.  Wood.       WiUiam  Gnerson,  W.  S.  and  Fotkeringham 
jr  Lmdsay,  W.  S.  Agents.         S.  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  C VI II,  2 1 5^  February/  1 837. 

THE  KIRK-SESSION  OF  THE  OUTER  HIGH 
CHURCH  AND  PARISH  OF  GLASGOW, 

n^ainst 

THE  MAGISTRATES  AND  TOWN-COUNCIL  OF 

GLASGOW. 

Tbust. — Contract.—  TTie  Magutratet  and  Town' Council  of  Glas* 
gowy  as  trustees  appointed  to  apply  the  dividends  on  a  certain  trusts 
fundf  *  in  the  support  and  maintenance^  from  time  to  time^  of  a  school 

*  er  scfiools  already  fowtded  or  to  be  founded^  ioithin  that  town^  on 
the  Madras  System^  entered  into  a  contract  with  the  several  kirk- 
sessions  of  GlasgaWf  by  which  t/iey  bound  themselves  to  pay  the  di- 
vidends to  the  kirh'sessionsj  equally  among  tkem^  so  long  as  they  shall 
give  in  an  annual  vidimus^  *  shewing  definitely  that  the  same  is  to 

*  be  strietly  applied  in  the  promotion  qft/ie  system  of  education  pro- 

*  posed  by  the  donor^  and  accompanied  by  an  obligation^  binding  the 

*  kirk^session  to  apply  the  same  accordingly  ;  and  shally  from  year 
'  to  year,  satiny  the  trustees  that  the  same  has  been  followed  out^ 

*  and  carried  into  practical  execution  f  but  declaring,  that  the  kirk- 
session  which  foiiled  in  implementing  these  conditions  should  for- 
frit  its  right  to  its  proportion  of  the  dividends^  which  the  trustees 
were  to  be  *  entitled  to  apply  asfrdly  and  freely  as  if  these  presents 

*  had  never  been  executed  f— founds  in  an  action  brought  by  a  kirk- 
session  against  a  subsequent  Town-Council^  that  the  contract  was  in 
conformity  with  the  trusty  and  must  be  implemented  as  a  proper  and 
valid  contract. 

Title  to  pursue. — An  objection  to  the  title  of  a  kirk-session  to  pur- 
sue for  implement  of  a  contract,  founded  on  its  possessing  that  cha- 
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21  Feb.  1837.  <  the  systewi  of  education  proposed  by  tbe  donor,  the  Rev.  Dr  Bell, 
vT^^T  *  and  accompanied  by  an  obligation,  binding  the  kirk-session  to 
ofthet)utcr  '  ^PP^X  ^^^  ^ame  accordingly;  declaring,  as  it  is  hereby  provided 
Hi^h  Church  t  qq  j  declared,  that  so  long  as  the  said  second  party  shall  continue 
Magistiates  of  '  to  fumish  an  annual  state  or  vidimas  and  obligation  before  men* 
Glasgow.  ( tioned,  and  shall,  from  year  to  year,  satisfy  the  said  first  party 
Karrative.       ^  that  the  same  have  been  followed  out  and  carried  into  practical 

*  execution,  the  said  second  party,  and  their  successors  in  office, 

<  shall  be  entitled  to  draw,  the  proportion  before  mentioned  of  the 

*  foresaid  annual  interest,  or  proceeds,  from  the  said  first  party; 

*  but  in  the  event  of  the  said  second  party  failing  to  lodge  the  said 

<  annual  vidimus  and  obligation,  or  failing  to  satisfy  the  said  first 

*  party  of  the  same  having  been  carried  into  effect,  they  shall  for- 

*  feit  their  right  to  their  proportion  of  the  said  interest  and  annual 
^  proceeds  falling  to  be  paid  to  the  said  kirk-session,  and  the  said  first 

*  party  shall  be  entitled  to  apply  the  same  as  fully  and  freely  as  if 

*  these  presents  had  never  been  executed.    Farther,  the  said  second 
^  party  bind  and  oblige  themselves,  and  their  successors  in  office,  to 

<  hold  annual  examinations  of  the  schools  to  be  established  and 

*  maintained,  either  partially  or  totally,  by  the  proportion  of  the 

<  interest  or  annual  proceeds  payable  to  them  as  before  mentioned, 

*  and  to  give  to  the  secretary  of  the  said  first  party,  at  least  six 

<  days'  previous  notice  of  the  time  fixed  for  that  purpose,  so  that 

*  the  said  first  party,  one  or  more  of  them,  may  have  an  opportu- 

*  nity  of  attending  said  examinations,  and  becoming  satisfied  of  the 
<,  bona  fide  and  legitimate  application  of  the  foresaid  annual  interest 

<  or  proceeds,  and  particularly  that  the  same  are  applied  agreeably 

<  to  tliese  presents,  and  strictly  in  terms  of  the  deed  of  donation 

*  executed  in  favour  of  the  said  first  party,  by  the  said  Rev.  Dr 

*  Bell.* 

This  contract  was  entered  into,  on  the  IGth  October  1833,  by 
the  Magistrates,  whose  offices  expired  at  the  preceding  Michaelmas, 
but  who,  by  the  Burgh  Reform  Act,  were  continued  until  the  follow- 
ing November.  The  arrangement  thus  concluded  was  intimated 
to  Dr  Bell's  trustees  at  St  Andrews,  who  came  to  a  resolution  ex- 
pressive of  their  opinion,  that  *  the  said  contract  was  in  perfect  ac- 

<  cordance  with  the  spirit  of  the  said  deed  of  indenture,  and  of  the 

<  deed  of  declaration  of  trust  executed  by  the  said  Magistrates  and 
^  Town-Council  of  Glasgow,  in  reference  to  it;  and  the  meeting 

*  had  no  hesitation  in  giving  it  as  their  opinion,  that  the  arrange- 

<  ment  entered  into  betwixt  the  foresaid  parties  provides  for  and 

*  secures  the  most  judicious  application  of  the  money.' 

In  terms  of  the  contract,  and  within  a  few  days  of  its  execution, 
the  following  vidimus  or  statement  was  lodged  by  the  pursuers : 
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*  Id  terms  of  the  contract,  entered  into  between  the  Lord  Provost,  21  Feb.  Ift37i 

*  Magistrates  and  Town-Council  of  Glasgow  on  the  one  hand,  and     /^*^^^7 

*  the  session  of  the  Oater  High  Church  on  the  other  hand,  of  date  of  the  Outer 

<  the  16th  and  28th  days  of  October  1833,  the  said  session  hereby  High  Church 

<  undertake  that  there  shall  be  conducted,  under  their  inspection,  a  Magistrates  of 

*  school  or  schools  for  teaching  English  reading,  grammar  and  reli*  Glasgow. 

*  giotts  knowledge,  with  such  other  branches  of  education  as  may  be  Narrative. 

*  required ; — said  school  or  schools  to  be  divided  into  classes,  over 

*  each  of  which  a  monitor  shall  preside,  and  under  the  charge  of  a 

*  master  or  masters  appointed  by  the  kirk-session,  and  for  whom 
^  they  shall  be  responsible ;  and  that  the  sum  of,  at  least,  L.50 

*  shall  be  expended  in  instituting  and  carrying  on  said  school  or 

<  schools,  during  the  period  of  twelve  months  from  this  date/ 

As  soon  as  each  of  the  kirk-sessions  bad  lodged  their  respective 
statements,  the  Magistrates  paid  over  to  the  pursuers  their  share  of 
the  free  dividend  in  November  1833  being  L.29  :  7  :  5.  The  pur- 
suers stated  that  they,  as  well  as  the  other  kirk-sessions,  had  been 
put  to  great  expense,  by  the  total  change  in  their  parochial  schools, 
which  their  adoption  of  the  proposal  of  the  Magistrates  had  rendered 
necessary.  They  had  been  obliged  to  engage  new  masters  with 
higher  salaries,  and  that  the  pursuers,  in  particular,  co-operating  with 
the  session  of  the  College  Church,  had  established  a  new  school- 
house  for  both  parishes. 

In  the  mean  time,  however,  the  Burgh  Reform  Act  came  into 
operation,  and  the  Town-Council  elected  by  the  new  constituency 
did  not  think  fit  to  make  any  farther  payments  to  the  pursuers.  In 
consequence  of  which  the  pursuers  brought  the  present  action,  for 
implement  of  the  contract,  and  payment  of  their  share  of  the  fund 

<  in  all  time  coming,  so  long  as  the  pursuers  shall  fulfil  their  share 

*  of  the  contract' 

'    Defences  were  lodged,  and  the  Lord  Ordinary  ordered  cases. 

The  pursuers  pleaded — That  their  title  to  pursue  was  good,  be-  Pursuers* 
cause  the  allegation,  that  the  kirk-sessions  of  Glasgow  are  mere  ^^ 
voluntary  associations,  not  having  any  persona  standi  in  law,  nor 
possessing  the  powers  or  character  of  the  ordinary  kirk-sessions  of 
parishes  in  Scotland,  was  quite  unfounded.  Prior  to  the  year  1602, 
Glasgow  consisted  of  only  one  parish,  that  of  St  Mungo's,  or  what 
is  now  called  the  Inner  High  Church,  and  up  to  that  time  there 
was,  of  course,  only  one  kirk-session  in  the  city.  Since  then  other 
parishes  have  been  erected  from  time  to  time ;  and  after  the  last 
subdivision  of  the  town  in  1820,  Glasgow  consisted,  as  at  present, 
often  parishes,  each  having  a  separate  minister  and  kirk-session  of 
its  own.     Most  of  these  erections  were  made  under  the  ordinary 
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21  ^eb.  1837.  civil  sanction  of  the  Court  of  Teinds,  in  regular  processes  of  division, 
^"^"V^    disjunction  and  erection ;  and  in  those  instances  where  no  such  pro* 
^tbe^te^   cesses  are  found,  the  parishes  hare  been  rect^ised  in  the  subse- 
High  Church  quent  dccrces  of  erection. 

Maeisn!^^^  of      ^"^  ^°  ^^^  ^^'^  place,  as  far  as  the  pursuers  are  concerned,  they 

Glasgow.        are  now  in  a  question  with  the  very  parties  with  whom  they  entered 

Pursuers*       ^^^  ^°  onerous  contract,  and  it  is  for  implement  of  that  contract 

Pleas.  that  they  are  now  pursuing.     The  Town-Council  concluded  the 

contract  voluntarily,  and  with  a  full  acquaintance  with  the  rights 

and  character  of  the  pursuers ;  and  it  is  quite  impossible  to  allow 

them  to  escape  from  the  obligations  which  they  then  undertook,  by 

denying  to  the  party  contracted  with,  powers  which  they  thus  de* 

liberately  recognised ;  Gemmell,  19th  Nov.  1830. 

In  regard  to  the  legality  of  the  contract  There  is  nothing  ex 
facie  of  the  trust  which  prohibits  the  Town-Council  to  bind  them- 
selves and  their  successors  effectually  to  the  permanent  applicatioii 
of  the  interest,  by  any  obligation  which  is  bona  fide  within  the 
donor's  intention. 

By  the  terms  of  the  trusty  the  trustees  are  accordingly  empower- 
ed  to  apply  this  stock  in  the  founding  or  maintenance  of  one  school 
or  more  —  in  supporting  a  school  already  founded,  or  one  to  be 
founded,  as  they  might  consider  best  adapted,  not  for  preserving 
his  memory,  but  for  spreading  the  substantial  benefits  of  education 
among  the  people.  The  means  for  attaining  this  object  are  left 
entirely  to  the  discretion  of  the  trustees,  with  this  restriction  only, 
that  they  should  stand  possessed  of  the  stock  for  ever,  and  employ 
the  dividends  and  interests  alone.  The  testator  had  evidently  no 
intention  of  confining  them  to  particular  details,  or  of  devolving  on 
them  the  personal  execution  of  any  plan  they  might  adopt  They 
are  very  judiciously  left  free  to  apply  the  fund  in  the  way  which 
they  might  think  best  suited  ta  fulfil  the  purposes.of  the  trust  The 
fund  must  be  employed '  under  their  superintendence  and  responsi- 
bility ;  but  as  soon  as  the  faithful- application  of  the  bequest  to  this 
object  is  made  and  secured,  the  duty  of  the  trustees  is  fulfilled.  If 
they  have  committed  this  to  another,  it  is  then,  and  then  only,  an 
improper  delegation  of  the  trust. 

But  the  trustees,  when  they  signed  this  contract,  effectually  se- 
cured the  application  of  the  dividends  on  this  fund  to  supporting 
and  maintaining,  from  time  to  time,  schools  already  founded,  or 
hereafter  to  be  founded,  on  the  principles  of  the  Madras  system. 

The  whole  contract  depends  on  two  conditions — That  the  kirk- 
session  shall  satisfy  the  trustees  that  they  have  applied  the  money 
to  carrying  on  the  Madras  system  at  the  end  of  each  year,  and  that 
they  shall  undertake  to  apply  it  in  the  same  manner  for  the  year 
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foUonring.     If  both  these  conditions  are  not  fulfilled,  the  contract  21  Feb.  1837. 
comes  to  an  end.  and  with  them  both,  the  donor's  object  is  attained.    ^"^^V*^ 
As  long  as  the  kirk-sessions  maintain  the  Madras  system  in  their  of'the  Outer 
schools,  the  money  is  applied  as  the  trnst-deed  directs.     Whenever  High  Church 
they  cease  to  maintain  that  system,  the  trustees  are  no  longer  bound.  Magi^ates  of 
The  contract  is  only  effectual  as  long  as  the  schools  supported  and  Glasgow. 
maintained  under  it  are  schools  on  the  Madras  system,  and  so  long  pJ^J^ra* 
the  parpose  of  the  testator  is  securely  attained.  Fleaa. 

The  trustees,  then,  have  not  delegated  the  application  of  this 
fund  to  schools  on  the  Madras  system,  for  they  themselves  so  ap- 
plied it  when  they  condnded  this  contract.  They  then  secured  the 
employment  of  the  dividends  in  supporting  and  maintaining  institu- 
tions of  this  nature,  and  that  was  the  only  duty  which  the  trust-deed 
imposed  upon  them.  The  contract,  accordingly,  while  it  provides 
that  the  kirk-session  shall  receive  the  money,  so  long  as  they  apply 
it  to  the  purposes  of  the  trust,  provides,  likewise,  that  whenever 
this  application  ceases,  the  right  of  the  trustees  shall  revive. 

No  doubt  this  implies  that  the  trustees  are,  during  the  subsistence 
of  this  contract,  to  a  certain  extent  divested  of  the  management  and 
control  of  the  money ;  but  the  question  is,  whether  they  were  not 
entitled  to  divest  themselves  to  that  extent  for  the  good  of  the  trust 
But  so  &r  from  implying  a  delegation  of  the  important  object  which 
Ihe  donor  had  in  view,  it  shows  the  anxiety  with  which  the  Town- 
Council  reserved  to  themselves  a  right  to  withdraw  the  fund,  when- 
ever the  system  prescribed  by  the  donor  should  cease  to  be  com- 
pletely carried  out. 

As  to  the  management  of  these  schools,  the  Town- Council  have 
most  carefully  reserved  to  themselves  that  degree  of  superinten- 
dence which  is  necessary  for  securing  the  complete  adoption  of  the 
system,  by  binding  themselves  to  hold  annual  examinations,  in  order 
to  satisfy  themselves  ^  of  the  bona  fide  and  ligitimate  application,  and 

<  particularly  that  the  same  are  applied  agreeably  to  these  presents^ 

<  and  strictly  in  terms  of  the  deed  of  donation  executed  in  favour  of 
« the  said  first  party  by  the  Rev.  Dr  Bell.' 

It  is  true  that  the  Town-Council,  as  trustees,  have  not  reserved 
to  themselves  the  right  of  appointing  the  masters,  or  of  regulating 
the  precise  plan  of  tuition  to  be  adopted.  This  has  been  left  en- 
tirely at  their  discretion ;  and  under  the  powers  given  them  they 
were  deariy  entitled  to  adopt  what  course  of  administration  they 
chose.  They  were  no  more  bound  to  elect  the  schoolmaster  them- 
selves than  they  were  to  teach  personally.  The  machinery  of  the 
system  was  at  their  option.  Accordingly,  having  it  in  their  power  to 
make  an  arrangement  of  this  nature  for  the  benefit  of  the  trust,  the 
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21  Feb.  1637.  actual  application  of  the  money  was  one  most  beneficial,  and  emi- 

"y^y^  nently  adapted  for  executing  the  intentions  of  the  donor, 
of  the  o!fter  The  pufsuers  have  only  further  to  state,  that  the  vidimus  for 
High  Church  the  year  1833-4  was  regularly  lodged.  Before  the  next  term  came 
Magi^rlt^  of  ^ound,  the  Magistrates  had  intimated  that  they  intended  to  discori- 
Glasgow.  tinue  the  payments  from  Dr  Bell's  fund ;  and  it  was,  of  course, 
quite  unnecessary  for  the  pursuers  to  lodge  any  statement  after  that 
intimation,  until  the  validity  of  the  contract  had  been  tried  and  de- 
termined. But  in  order  to  obviate  all  possible  objection  on  this 
score,  the  pursuers  have  given  in,  and  produced  in  the  present  pro-» 
cess,  a  vidimus  for  the  year  1836,  and  they  have  prepared  and 
lodged  with  the  clerk  a  similar  vidimus  for  the  years  preceding. 

In  the  next  place,  the  pursuers  deny  that  they  are  bound,  by 
the  words  of  the  contract,  to  maintain  a  school  within  the  parish 
immediately  under  their  superintendence.  The  words  of  the  con* 
tract  bear  no  such  obligation.  The  kirk*sessions  are  only  bound 
to  prove,  to  the  satisfaction  of  the  trustees,  that  the  money  paid  to 
them  has  been,  or  is  to  be,  strictly  applied  in  the  promotion  of  the 
system  of  education  prescribed  by  the  Rev.  Dr  Bell.  There  is  not, 
from  beginning  to  end  of  the  contract,  a  word  expressive  of  an  ob- 
ligation to  maintain  a  school  within  the  bounds  of  the  parish,  or  pro* 
bibiting  the  application  of  the  money  in  conjunction  with  the  other 
kirk-sessions.  The  vidimus  or  obligation  lodged  by  the  pursuers 
binds  them  only  to  conduct  a  school  or  schools  under  their  inspec- 
tion ;  and  this  they  undoubtedly  have  done,  by  establishing  a  school 
in  co-operation  with  the  session  of  the  College  Church. 


Defenders* 
PJeas. 


The  defenders  pleaded — The  pursuers  have  no  title  to  pursue^ 
the  kirk-sessions  with  whom  this  arrangement  has  been  made  be- 
ing mere  voluntary  associations,  having  no  legal  status  or  rights ; 
and  quoad  civilia,  the  only  kirk-session  in  the  parish  of  Glasgow, 
being  that  aggregate  body,  which  is  composed  of  all  the  subordinate 
sessions  taken  together. 

But  further,  the  contract  sought  to  be  enforced  is  an  invalid  and 
illegal  contract.  More  particularly,  and  inter  alia,  it  contains  no 
proper  operative  obligations  capable  of  being  specifically  enforced 
against  either  party.  Farther,  it  is  a  contract  which  it  was  ultra 
vires  of  the  defenders'  predecessors,  as  trustees  under  Dr  Bell's  trust, 
and  still  more  of  any  committee  of  their  numbers,  to  enter  into,  or 
at  all  events,  to  enter  into  so  as  to  tie  op  the  hands  of  their  succes- 
sors. The  sound  construction,  and  the  true  intent  and  meaning  of 
the  trust  was,  that  ^  the  corporation  of  the  Provost,  Magistrates  and 
^  Town- Council'  should,  from  time  to  time,  and  according  to  what 
they  themselves  might  deem  expedient  and  proper,  under  every 
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change  of  circumstanceSy  at  their  own  discretion,  in  their  own  judg-  21  Feb.  1837. 
inent,  and  on  their  own  responsibilityy  direct  the  application  of  the 
trust-funds,  and  conduct  the  whole  administration  and  management  ^/^J  Qute^ 
of  the  trust,  so  as  might  best  answer  for  the  time  the  ends  and  pur-  High  Church 
poses  of  the  truster ;  whereas  the  arrangement  in  dispute  implies  a  j^agisu^tes  of 
surrender  of  all  their  most  important  rights  and  functions  as  trustees,  Glasgow. 
and  a  delegation  of  these  functions  to  others  permanently,  and  with-  Defenders' 
out  the  least  control  on  their  part,  so  far  as  regards  the  whole  essen-  Fleas. 
tJal  details  connected  with  a  proper  discharge  of  the  trust 

The  pursuers  having  failed  to  implement  their  side  of  the  con- 
tract, even  as  understood  by  themselves,  in  as  much  as  they  have 
only  one  school  for  two  parishes, — that  they  have  not  given  in  an 
annual  vidimus,  or  expended  L»60  at  least  in  any  one  year  on  the 
school,  the  same  is,  upon  that  ground  alone,  no  longer  obligatory 
upon  the  defenders. 

The  pursuers  not  having  satisfied  the  defenders^that  the  objects 
of  the  contract,  and  the  relative  obligation  by  the  pursuers  in  re- 
gard to  them,  have  been  duly  carried  into  effect,  the  said  contract 
18  no  longer  obligatory  upon  the  defenders. 

In  the  whole  circumstances  of  the  case,  the  defenders  are  not  satis- 
lied  that  the  arrangement  in  question  is  at  all  calculated  to  carry  into 
effect  the  purposes  of  the  truster,  or  even  that  it  has  been  duly  im- 
plemented, in  its  own  terms,  on  the  other  side.  The  defenders  are 
not  bound  by  the  contract  libelled ;  and  therefore,  and  generally, 
they  ought  to  be  assoilzied  simpliciter  from  the  conclusions  of  the 
libel,  with  expenses. 

The  Lord  Ordinary  ordered  cases ;  and  on  29th  November  1836,  Lo'^  Ordi- 
'  the  Lord  Ordinary  having  considered  the  revised  cases  folr  the  Hl^'^tor."^'' 

<  parties,  repels  the  objection  to  the  title  of  the  pursuers;  and  on 
'  the  merits.  Finds,  that  the  agreement  libelled  between  the  Magis- 

<  trates  and  Town- Council  of  Glasgow  on  the  one  hand,  and  the 

*  pursuers  on  the  other,  cannot  be  held  as  a  valid  execution  of  the 

*  trust  created  in  them  by  the  deed  of  the  late  Dr  Bell,  but  truly 

<  imports  a  devolution  of  that  trust  on  the  pursuers  for  such  time 
^  as  the  pursuers  choose  to  undertake  it :   Finds,  that  such  agree- 

*  ment  on  the  part  of  the  Magistrates  and  Town-Council  for  the 
'  time  was  ultra  vires,  and  cannot  bind  their  successors  in  office : 

<  Therefore,  assoilzies  the  defenders  from  the  general  conclusion, 

<  that,  in  all  time  coming,  the  part  or  share  of  the  annual  interest 

<  or  dividend  libelled  shall  be  paid  over  to  the  pursuers ;  but  appoints 

<  the  case  to  be  enrolled,  that  parties  may  be  farther  heard  on  the 

*  pursuers'  claims  for  reimbursement  out  of  the  annual  interest  or 
'  dividends  falling  due  since  the  date  of  the  agreement,  of  any  ex** 
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Kirk- Session 
of  the  Outer 
High  Church 
of  Glasgow  V. 
Magistrates  of 
Glasgow. 

Note. 


pense  that  may  have  been  incurred  by  them  in  the  maintenance 
or  establishment  of  a  school  or  schools  conducted  in  terms  of  that 
agreement,  and  decerns/ 

Note, — <  Whatever  may  be  the  peculiarity  of  the  constitution  of 
the  kirk-session  of  the  Outer  High  Church  of  Glasgow,  and  of 
the  other  kirk-sessions  of  that  city,  the  Lord  Ordinary  has  no 
doubt  that  the  members  of  that  kirk-session,  being  the  parties  with 
whom  the  alleged  contract  was  entered  into,  have  a  title  to  insist 
in  the  present  action,  seeking  to  enforce  it.  But,  upon  the  merits, 
the  Lord  Ordinary  thinks  the  action  cannot  be  sustained.  By 
the  deed  of  indenture  entered  into  between  the  late  Dr  Bell  and  the 
persons  who  may  be  called  his  general  trustees,  the  Magistrates 
and  Town-Council  were  appointed  trustees  for  the  special  purpose 
of  establishing  or  maintaining  schools  on  the  Madras  system  in 
the  city  of  Glasgow..  The  words  of  the  trust  are  very  general ; 
and  the  Lord  Ordinary  thinks  that  these  trustees  had  full  power 
to  bind  themselves  and  their  successors  in  office,  in  all  contracts 
entered  into  in  the  execution  or  furtherance  of  the  objects  of  the 
trust.  Accordingly,  it  rather  appears  to  him  that  a  contract, 
binding  themselves  to  pay  annually  the  whole,  or  any  part  of  the 
dividends  or  interest,  under  their  management,  to  the  pursuers, 
or  any  public  body  or  individual  havings  the  power  to  undertake, 
and  absolutely  undertaking  for  the  permanent  establishment  or 
maintenance  of  a  school  taught  on  the  Madras  system,  would 
have  been  a  valid  exercise  of  their  power  as  trustees.  If,  by  a 
transaction  with  parties  invested  with  the  management  of  an  ex- 
isting school,  they  could,  at  a  comparatively  small  annual  expense, 
have  permanently  secured  the  conducting  of  that  school  on  the 
Madras  system,  such  transaction  would  have  evidently  been  a  &ir 
and  most  advantageous  act  of  administration.  But  the  agreement 
libelled  is  one  of  a  very  different  kind.  The  kirk-session  of  the 
Outer  High  Church,  and  the  other  kirk-sessions,  have  no  powers 
to  undertake  such  an  obligation,  nor  do  they  profess  to  undertake 
it  by  the  alleged  contract  forming  the  ground  pf  the  preseilt  ac- 
tion. While,  on  the  one  hand,  the  Magistrates  arid  Town-Coun- 
cil irrevocably  bind  themselves  to  make  over,  in  all  time  coming, 
the  whole  dividends  and  interests,  in  certain  proportions,  to  the 
kirk-sessions  of  the  city -of  Glasgow,  the  pursuers,  and  those  other 
kirk-sessions,  only  undertake  to  furnish  annually  a  *  vidimus,' 
showing  that  those  shares  of  the  dividends  or  interests  are  to  be 
<  applied  in  the  promotion  of  the  system  of  education  proposed  by 
*  the  donor  Dr  Bell,'  which  vidimus  shall  contain  an  obligation 
binding  them  to  apply  such  annual  payments  accordingly.  And 
the  only  consequence  of  their  failure  to  furnish  that  *  vidimus,' 
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and  to  satisfy  the  other  party  of  the  same  having  been  carried  21  Feb.  1837. 
into  effect,  b,  that  the  liirk-session  or  kirk-sessions  that  fails  ^'^V^ 
shall  forfeit  their  right  under  the  contract)  and  that  the  Magis*  ^{\^l  ^^^ 
trates  and  Cooncil  idiall  be  entitled  to  apply  the  fands  so  for-  High  Church 
feited,  as  if  the  said  contract  never  had  been  entered  into.  The  MagistniM  of 
Lord  Ordinary  cannot  hold  this  to  be  a  contract.  The  only  Glasgow. 
obligation  on  the  pursuers  and  the  other  kirk-sessions  is  to  ap-  ^^ 
ply  funds,  to  be  annually  placed  in  their  hands,  *  in  the  pro- 
<  motion  of  the  system  of  education  proposed  by  the  donor,'  be- 
ing just  the  general  obligation  imposed  by  the  trust ;  and,  in 
this  particular,  the  pursuers  do  not  disguise  that  they  claim  a  very 
considerable  latitude;  for  they  fairly  state,  in  their  condescen- 
dence, that  it  is  neither  required  in  the  contract  or  the  vidimus 
that  a  school  or  schools  should  be  established  in  each  parish.  In 
short,  they  assert,  under  the  transaction,  a  permanent  right  to  a 
certain  share  of  the  trust-revenue,  under  the  single  obligation  of 
applying  it  to  the  purposes  of  the  trust,  and  that  only  so  long  as 
ibey  choose  to  undertake  the  duty.  It  appears  to  the  Lord  Or- 
dinary that  this  is  not  a  contract,  in  the  proper  sense  of  the  term, 
but  truly  a  delegation  of  the  powers  of  the  corporation,  a  substi- 
tution of  ten  trusts,  to  be  vested  in  the  ten  kirk-sessions  of  the 
city  of  Glasgow,  for  that  single  trust  established  by  Dr  Bell. 
Whether  or  not  the  attempted  transaction  might  not  secure  a 
more  beneficial  employment  of  the  fund,  is  a  different  question  ; 
but  that  question  has  been  determined  by  the  truster  himself, 
whose  will  must,  in  this  particular,  be  the  law.  Holding  this 
opinion,  the  Lord  Ordinary  thinks  the  general  conclusion  of  the 
action,  that  a  particular  proportion  of  the  annual  dividends  shall 
be  paid  to  the  pursuers  in  all  time  coming,  cannot  be  sustained* 
But  there  may  be  a  question,  whether  the  pursuers,  if  they  have 
maintained  a  school  on  the  Madras  system  since  the  agreement 
was  entered  into,  may  not  be  entitled  to  some  reimbursement  for 
any  expense  thence  incurred,  out  of  the  annual  interests  or  divi- 
dends fallen  due  since  the  date  of  the  agreement,  and  now  in  the 
hands  of  the  defenders ;  and  as  that  question  has  been  hitherto 
little,  if  at  all,  touched  upon  by  the  parties,  the  Lord  Ordinary 
has  directed  the  case  to  be  enrolled  for  further  argument  on  that 
point,  before  finally  disposing  of  the  cause.' 


Ijord  GiUieg. — I  must  own  I  entertain  doubts  of  the  soundness  Opinion  of 
of  the  interlocutor  of  the  Lord  Ordinary.     From  the  terms  of  the  ^"'^ 
trust,  I  find  that  it  has  in  view  the  promotion  of  schools  already 
founded,  as  well  as  founding  others.     On  looking  to  the  contract, 
I  conceive  that  the  Magistrates  were  bound  to  act  as  they  have  done. 
The  parochial  system  of  education  has,  I  believe,  been  admired  and 
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21  Feb.  1837.  approved  of  by  every  one.  The  donation  being  for  the  maintenance 
^^^\^  of  schools  already  founded,  the  Lord  Provost  and  Town- Council, 
ofthe^o^uter  ^^  ^^^  ^^^^  November,  remitted  to  the  Magistrates  to  have  a  con- 
High  Church  ference  with  the  ministers  of  Glasgow  as  to  the  propriety  of  the 
Maeisultes  of  P^'^P^sed  plan ;  and  a  communication  having  been  made  to  the  mi- 
nisters of  the  city,  they  approved  of  the  proposal.  If  the  Ma- 
gistrates had  not  made  this  communication,  but  relied  on  their  own 
judgment,  I  should  have  said  they  would  have  been  guilty  of 
omission.  After  some  delay  the  Magistrates  communicated  with 
the  kirk-sessions,  who  returned  an  opinion,  that  they  may  take  tbe 
management  of  the  affair,  and  a  contract  is  entered  into.  It  is 
said  the  Town-Council  have  not  retained  suflBcient  power ;  but  I 
find  there  is  a  special  provision  in  the  contract,  by  which  the  kirk- 
sessions  oblige  themselves  to  give  in  a  distinct  vidimus,  showing 
that  the  sums  to  be  paid  them  are  strictly  applied  in  the  promotion 
of  the  proposed  system  of  education ;  and  it  is  declared,  that  so 
long  as  the  Magistrates  are  satisfied  with  the  vidimus  lodged,  then 
they  are  to  draw  the  annual  interests ;  but  when  they  fail  to  do  so, 
or  to  satisfy  by  their  statement,  then  they  are  not  to  draw  the  proceeds. 
The  kirk-sessions  are  thus  bound  to  carry  into  effect  the  object  of  the 
bequests ;  and  I  do  not  see  what  farther  stipulation  could  be  made 
to  force  them  to  do  this,  unless,  indeed,  they  were  bound  to  pay  a 
penalty  of  L.500,  seeing  that  if  the  parties  are  not  satisfied,  the 
rights  to  the  annuities  are  to  cease.  I  think  no  other  stipulation 
could  properly  have  been  made.  This  plan  was  communicated  to 
the  trustees  of  Pr  Bell,  and  they  gave  an  opinion  approving  of  it, 
and  stating,  that  they  were  of  opinion  that  the  arrangement  entered 
into  by  the  said  parties  provided  for  and  secured  a  judicious  appli- 
cation of  the  money.  I  concur  in  that  opinion.  It  is  said,  how- 
ever, that  the  Magistrates  only  held  their  offices  temporarily ;  but 
they  were  just  as  duly  elected  as  the  present,  as  they  held  their 
power  by  the  Reform  Act,  under  which  the  defenders  were  created. 
They  seem,  however,  not  to  have  much  confidence  in  the  courts  of 
law,  for  after  saying  that  the  contract  entered  into  was  inconve- 
nient, they  proceed,  *  No  doubt,  if  the  Magistrates  can  satisfy  a 

<  court  of  law  that  the  course  pursued  by  the  kirk-sessions  is  totally 

<  adverse  to  and  irreconcileable  with  the  general  object  which  Dr 
*  Bell  had  in  view,  they  may  possibly,  in  such  a  case,  and  to  a  cer- 

<  tain  extent,  have  a  legal  remedy.*  This  is  a  very  guarded  ex- 
pression ;  but  I  am  sure  they  will  be  more  successful  if  they  can 
show  that  the  lodging  of  the  vidimus  has  not  been  attended  to,  or  that 
they  have  ground  for  not  being  satisfied  with  the  manner  in  which 
the  pursuers  have  applied  the  funds,  for  then  they  can  put  an  end 
to  the  contract  at  once.  I  think  the  interlocutor  should  be  recalledj 
and  decree  pronounced  in  terms  of  the  libel* 
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Ijord  Pretident. — I  concur.     I  think  it  is  quite  clear  that  the  21  Fob.  1837. 
contract  b  legal  and  proper.   I  think  it  is  the  most  rational  and  pro-    ^«^v«-^ 
per  mode  which  could  be  adopted,  that  the  schoob  shftU  be  superin-  ^'[he^uler 
tended  by  the  kirk-sessions,  each  within  its  own  parish.  High  Church 

Lords  Mackenzie  and  Corehotue  concurred  in  the  opinion  of  Lord  MM^^tel  of 

Gillies.  Glasgow. 

The  CatiTtj  accordingly,  unanimously  pronounced  the  following  j„dZ^^ 
judgment :  *  Refuse  the  reclaiming  note  for  the  defenders,  and  ad- 

*  here  to  the  interlocutor  reclaimed  against,  in  so  £Eir  as  it  repels 
'  the  objections  to  the  title  of  the  pursuers :  Quoad  ultra,  alter  the 
'  said  interlocutor,  and  find  that  the  agreement  libelled  between 

*  the  pursuers  and  defenders  is  in  due  conformity  with  the  trust- 

<  deed  of  the  late  Dr  Bell,  and  a  valid  and  effectual  agreement; 

*  and  therefore  decern  against  the  defenders,  in  terms  of  the  con- 

<  elusions  of  the  libel :  Find  the  defenders  liable  to  the  pursuers  ill 

*  expenses,*  &c. 

AeU  Dean  of  Foe.  (JSope,)  J.  5.  Mare,  and  Moncrtiff,  Alt  SoL-Gen.  (Bvihfi^ 

Jurd,)  and  Jvary,        WtBtam  Yomig,  W.  S.  and  Campbell  ff  MacdowaU,  S.  S.  C. 
Agents. 

C.  R.  ' 


SECOND  DlVi^ION. 
No.  CIX.  ^\^  February  \9ai. 

HERITORS  OF  THE  PARISH  OF  ANNAN 

agaitut 

GEORGE  HERBERTSON. 

Schoolmaster.  —  Jurisdiction.  —  Stat.  1696,  c.  26,  and  43; 
Geo.  III.  c.  54,  $  8*  and  1 1. —  Wliere  the  heritoj^s  of  a  parish  ap^ 
pointed  two  additional  teachers  beside  the  proper  parochial  sehooU 
master^  and  burdened  themselves  with  thejvll  salary  o/*600  merks, 
tohich  teas  divided  among  the  three  teachers,  the  parochial  schoolmas" 
ier  was  found  still  entitled  to  the  statutory  accommodations  of  school* 
house,  house  and  garden.  2.  Found  competent  for  the  schoolmaster 
to  apply  to  the  Quarter^Sessions  of  the  Justices  of  the  Peace,  uncler 
statute  43.  Geo.  IIL  c.  54,  §  S,  who  may  decern  far  his  accommo* 
dations» 


Bt  Stat  48.  Geo.  III.  c  64,  §  8,  it  is  provided,  <  That  in  every 
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<  parish  where  a  commodioas  house  for  a  school  has  not  already 

<  been  provided,  pursuant  to  the  directions  in  the  above-recited  act, 

<  and  in  every  parish  where  a  dwelling-house  for  the  residence  of 

*  the  schoolmaster  has  not  already  been  provided,  together  with  a 
^  portion  of  ground  for  a  garden,  to  the  extent  after  mentioned,  the 

<  heritors  of  every  such  parish  shall  provide  a  commodious  house  for 

<  a  school,  and  also  a  house  for  the  residence  of  the  schoolmaster, 

<  such  house  not  consisting  of  more  than  two  apartments,  including 

<  the  kitchen,  together  with  a  portion  of  ground  for  a  garden  to 

<  such  dwelling-house,  from  fields  used  for  the  ordinary  purposes 
'  of  agriculture  or  pasturage,  as  near  and  convenient  to  the  school- 
'  master^s  dwelling-house  as  reasonably  may  be,  which  garden  shall 
'  contain  at  least  one-fourth  part  of  a  Scotch  acre.' 

By  §  1 1  •  it  is  provided,  *  That  where  the  parish  is  of  great  extent 
^  or  population,  so  that  one  parochial  school  cannot  be  of  any  effectual 
'  benefit  to  the  whole  inhabitants  of  such  parishes,  it  shall  be  compe- 

*  tent  to  the  heritors  and  minister,  if  they  shall  see  cause,  on  fixing  a 

*  salary  of  600  merks,  or  the  value  of  three  chalders  of  oatmeal,  to  be 
^  computed  according  to  the  provisions  of  this  act,  to  divide  the  same 

*  among  two  or  more  teachers,  according  to  the  extent  and  population 

*  of  the  parish ;  and  these  proportions,  so  divided,  shall  be  paid  to 
'  teachers  of  schools  in  the  same  way  and  manner,  and  under  the 

*  same  conditions  as  hereafter  are  specified  by  this  act  for  supplying 
'  vacant  parochial  schools  with  masters ;  but  in  respect  that  the 

<  heritors  of  such  parishes  are  to  pay  any  higher  salary,  they  are 

*  hereby  exempted  from  the  obligation  of  providing  school-houses, 
^  dwelling-houses  and  gardens  for  the  teachers,  among  whom  the 

*  salary  is  to  be  divided  in  the  manner  aforesaid ;  and  in  case  a  dif- 

*  ference  of  opinion  shall  ariso  among  the  heritors  respecting  the 
'  propriety  and  usefulness  of  such  division  of  the  salary,  the  same 

*  shall  be  submitted  by  petition  or  representation  to  the  Quarter- 

<  Sessions  of  the  shire  or  stewartry  within  the  bounds  of  which  the 

<  parish  or  parish  kirk  is  situated,  and  the  judgment  thus  obtained 

*  shall  be  final,  without  appeal  by  advocation,  suspension,  or  other- 

*  wise*' 

The  parochial  schoolmaster  of  the  parish  of  Annan  bad  immemo- 
rially,  under  the  act  1696,  c.  26,  the  proper  salary,  school- house,  and 
other  accommodations.  In  reference  to  the  nature  and  extent  of  the 
duties,  these  allowances  were,  more  than  forty  years  ago,  considered 
by  the  Magistrates  and  Council  of  the  burgh  to  be  inadequate*  And 
en  4th  October  1791,  they,  by  a  minute  of  Council,  expressed  their 
opinion,  *  that  the  present  sum  payable  to  him  as  schoolmaster, 

*  which  was  only  L.15,  was  far  too  little  for  the  proper  maintenance 

<  of  a  schoolmaster.'     And  after  commending  the  exertions  of  Mr 


No.  109.  COURT  OF  SESSION.  593 

Forrest,  the  incambeDt,  they  agreed  ^  that  an  augmentation  was  21  Feb.  lte7. 
*  necessary,  and  therefore  enact,  that  Mr  Forrest  should  be  paid, 


«  out  of  the  funds  of  the  burgh,  the  sum  of  L.80  sterling  yearly,  JJe'^sh'of 

*  pro  vita  aut  culpa,  and  that  by  quarterly  payments.'  Annan  v. 

Thus  matters  continued  until  a  short  time  after  the  date  of  the  ^^'^'^^°' 
gtatute,  4&  Geo.  III.  c.  54.  When  that  act  came  into  operation,  NamUre. 
there  was  a  parochial  schoolmaster  occupying  the  house  attached 
to  his  office,  and  discharging  the  various  duties  belonging  to  the 
situation.  The  minister  and  heritors  of  the  parish  resolved  to  avail 
themselves  of  the  powers  conferred  by  the  statute,  of  diBtributing 
the  means  of  instruction,  by  appointing  in  other  parts  of  the  parish 
two  teachers  in  addition  to  the  schoolmaster.  The  sum  of  400 
merks  was  assigned  as  a  salary  for  the  first,  and  100  merks  each  for 
the  other  two.  Along  with  his  salary  of  400  merks,  the  school- 
master was  in  possession  of  a  house ;  but  the  accommodation  afford- 
ed by  it  was  by  the  heritors  not  deemed  adequate,  nor  conformable 
to  that  contemplated  by  the  Legislature.  Accordingly,  on  dOth 
August  1805,  a  meeting  of  heritors  having  <  cQnsidered  the  petition 

*  from  Mr  Forrest,  schoolmaster  of  the  burgh  and  parish  of  Annaui 
^  are  of  opinion  that  he  is  entitled  to  have  the  house  built  for  him,  in 

*  terms  of  the  late  Act  of  Parliament :  they  therefore  appoint  thef 

<  said  committee  to  consider  of  a  proper  situation  for  a  dwelling- 

*  house,  which  may  be  also  more  convenient  for  a  school-house,  and 
'  to  take  the  estimates  for  both,  it  being  understood  that  the  present 
'  school-house  and  ground  belonging  to  it  shall  be  sold,  to  defray 

*  part  of  the  expenses.' 

On  17th  April  J  806,  an  agreement  was  entered  into  between 
die  Magistrates,  as  representing  the  burgh  heritors,  and  a  commit- 
tee of  landward  heritors,  by  which  the  Magistrates  agreed  to  sell 
certain  property  belonging  to  the  burgh,  for  the  purpose  of  extin- 
guishing debts.     The  agreement  bears,  ^  that  in  respect  immediate 

<  demands  would,  in  all  probability,  be  made  upon  the  burgh  for 

*  certain  items  of  expense,  one  of  which  is  for  purchasing  lands  for 

<  a  bouse,  school-house,  and  garden  for  the  parish  schoolmaster,  and 

<  building  the  same,  the  committee  of  heritors  propose  to  your  com- 

*  mittee,'  &c. 

On  5th  September  1809,  a  meeting  of  heritors  was  called  by  the 
minister  of  the  parish,  for  the  purpose  of  considering  various  paro- 
chial matters,  among  which  were  the  state  of  funds  for  the  poor, 

*  and  the  measures  most  proper  for  their  reKef ;  for  providing  a 

<  school-honse  at  Annan.'  And  ^  the  meeting  resolved  to  build 
^  a  new  school-house,  and  schoolmaster's  bouse,  at  Annan,  agree- 

*  ably  to  their  former  minutes,  the  present  school  and  area  being 

<  to  be  soM,  and  the  price  to  be  applied  to  the  expense  of  the  new 
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21  Feb.  1837.  <  school-hoase.'  The  proposed  accommodation  was  however  not 
given ;  and  in  1821,  the  school-house  was  taken  down,  the  materials 
sold,  and  in  lieu  of  it  an  annual  allowance  was  made  to  the  school- 
master. 

In  this  state  of  matters,  on  the  2d  of  November  1831,  George 
Herbertson  was  appointed  schoolmaster  of  the  burgh  and  parish 
of  Annan.  The  records  bear,  <  that  Mr  Herbertson  compeared, 
'  and  a  minute  of  his  election  to  the  parish  school  of  Annan  having 

*  been  produced,  the  Presbytery '  *  declare  him  duly  qualified  for 
^  his  new  appointment,  and  instal  him  as  parochial  schoolmaster  of 
'  the  parish  of  Annan,  declaring  him  entitled  to  the  emoluments  o{ 

*  said  office,  and  pray  the  Lords  of  Council  and  Session  to  inter- 
<  pone  their  authority  for  rendering  the  same  effectual/ 

Herbertson  entered  upon  the  duties  of  his  office  in  1831.  Hav- 
ing repeatedly,  but  without  effect,  applied  to  the  heritors  for  the 
requisite  accommodation,  he  made  an  application  to  the  Justices  of 
the  Peace  for  the  county  of  Dumfries,  sitting  in  Quarter-Sessions, 
founding  upon  the  statutes  1696,  c.  26,  43.  Geo.  III.  c.  54,  §  8b 
and  11. 

Herbertson's  application  in  substance  set  forth,  that  the  heritor9 
were  bound  to  provide,  accommodations,  to  which  the  parish  school* 
master  had  a  right  by  virtue  of  those  statutes.  The  heritors,  in 
their  answers  before  the  Quarter- Sessions,  did  not  object  to  the 
jurisdiction  of  the  Justices,  but  pleaded  exemption  upon  the  11th 
section,  the  maximum  salary  being  paid.  The  Justices  granted  the 
accommodations  sought,  and  found  the  respondent  entitled  to  ex- 
penses. 

A  bill  of  suspension  was  presented  by  the  heritors,  and,  upon 
answers,  was  refused  by  Lord  Gillies.  A  second  bill  of  suspension, 
was  presented  on  the  1st  of  October  1835,  and  passed  by  Lord. 
Mackenzie.  A  proposal  for  a  compromise  was  subsequently  made» 
but  was  not  acted  upon. 


Heriton* 

Pleas. 


The  heritors  pleaded — 1.  That  the  judgment  of  the  Justices 
complained  of  was  contrary  to  the  statute,  and  the  Justices  had, 
by  these  judgments,  exceeded  their  statutory  powers.  2.  There 
are  no  grounds  for  maintaining  that  the  suspension  is  excluded, 
either  by  the  statute,  or  on  the  ground  of  the  suspenders  having, 
prorogated  the  jurisdiction  of  the  Justices,  in  respect,  (1.)  The 
general  declaration  in  the  statute  referred  to  does  not  exclude  the 
interference  of  the  Court,  where  the  Justices  exceed  their  powers ; 
and,  (2.)  The  suspenders,  in  place  of  recognising  the  power  of  the 
Justices,  appeared  before  them  for  the  very  puipose  of  disputing 
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tbeir  powers,  under  the  statute,  to  grant  the  application  of  the  re-  21  Feb.  1837. 
spondent.  ^^^V^^ 

'  Heritors  of 
the  Pariah  of 

The  schoolmaster  pleaded — That  the  application  to  the  Court  of  Annan  v. 
Session  must  be  held  to  have  been  originally  incompetent,   by  H®*^^"- 
reason  both  of  the  express  provisions  of  the  statute,  43.  Geo.  III.  Defender's 
c.  54,  by  which  all  review  is  prohibited,  and  by  reason  of  the  sus-  ^^^^ 
ponders  having  acquiesced  in  and  prorogated  the  jurisdiction  and 
powers  of  the  Quarter- Sessions,  and  their  necessary  legal  results. 
Assuming  that  the  suspension  was  competent,  the  judgment  of  the 
Quarter-Sessions  was  well  founded,  when  considered  in  relation  to 
the  actual  facts,  taken  in  combination  with  the  rules  of  common 
law  and  the  provisions  of  the  statutes,  1699,  c.  26,  and  43.  Geo.  III. 
c.  54. 

The  Lord  Ordinary  (1 2th  November  1836)  repelled  the  reasons 
of  suspension,  and  found  the  respondent  entitled  to  expenses,  adding 
to  his  interlocutor  the  following 

Note, — '*  The  Lord  Ordinary  thinks  that  there  is  much  ground  Lord  Ordi- 
for  the  plea,  that  the  suspenders,  having  stated  no  plea  on  the  ""^ '  ^^ 
record  of  the  inferior  court,  objecting  to  the  jurisdiction  of  the 
Justices,  are  barred  from  insisting  in  such  a  plea  now.  He  also 
thinks  that  the  suspenders  took  a  very  sharp  course  when  they 
retreated  from  their  own  offer  of  settlement,  after  Lord  Gillies's 
interlocutor,  on  the  grounds  now  pleaded.  He  thinks  that,  in  fair- 
ness, the  acceptance  should  have  been  held  sufficient,  and  should 
not  have  been  rejected. 

<  But  the  precise  ground  on  which  he  decides  the  cause  requires 
particular  explanation.  He  thinks  it  clear  that  there  was  no  ab- 
stract incompetency  in  the  application  to  the  Justices,  under  the 
8th  section  of  the  statute  43.  Geo.  III.  and  the  act  1696,  which 
apply,  in  broad,  general  terms,  to  every  parish  in  Scotland  in 
which  the  schoolmaster  has  not  the  accommodations  pointed  out 
The  llth  section  of  the  43.  Geo.  III.  does  not  take  away  the 
jurisdiction  given  by  the  8th  in  any  case.  It  merely  declares  an 
exemption  from  its  application  in  a  particular  case.  The  sus- 
penders correctly  stated  their  claim  of  exemption  from  the  judg- 
ment of  the  Justices,  not  raising  any  doubt  as  to  their  jurisdiction. 
The  Justices  considered  the  claim  of  the  schoolmaster,  with  this 
claim  of  exemption  as  raised,  under  all  the  circumstances.  If 
they  had  power  to  decide  the  question,  the  statute  makes  their 
decision  final ;  and  it  is  really  not  easy  to  see  how  it  can  be  other- 
wise ttem  that  they  had  power,  and  were  bound  to  judge  of  it  in 
^  the  first  instance ;  for,  on  any  construction  of  the  statute,  cases 
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Qiay  easily  be  figured  where  the  questioo,  whether  the  ezemptioii 
applied  or  not,  might  be  very  doubtful.  The  case  of  the  susr 
ponders  must  therefore  resolve  into  this,  that,  by  rejecting  the 
claim  of  exemption,  and  giving  decree  for  the  school-house,  &c. 
the  Justices  have  committed  error  of  judgment,  and,  by  such  error, 
refused  effect  to  a  particular  clause  in-  the  statute.  Whether  this 
would  be  enough  to  exclude  the  interference  of  this  Court  in  a 
simple  case  under  the  act, — as,  for  instance,,  if  they  had  decerned 
for  school-houses,  &c.  to  all  the  three  teachers  appointed  under 
the  11th  section,  the  Lord  Ordinary  does  not  think  it  necessary 
to  decide.  The  palpable  deviation  from  the  statute  would  pro^ 
bably  be  held  to  lay  the  case  open.  But  the  provision  in  the  Sth 
section,  specifi.cally  excluding  all  review  in  an  application  Huder 
it,  necessarily  supposes  that  matters  requiring  judgment  as  to  the 
obligations  of  the  heritors  might  be  brought  before  the  Justices^ 
and  strll  that  their  decision  should  be  final. 

*  The  case  is  argued  by  the  suspenders  on  the  hypothesis,  that 
the  only  question  which  could  arise  is,  whether,  in  the  simple  case 
of  the  salary  of  600  merks  being  awarded,  and  divided  among 
three  schoolmasters,  the  Justices  could,  on  a  right  construction  of 
the  11th  flection,  give  decree  for  the  accommodations  to  one 
schoolmasten  The  Lord  Ordbary  does  not  think  that  question 
by  any  means  free  from  doubt,  on  the  true  meaning  of  the  statute, 
in  its  connection  with  the  act  1696 ;  and  be  is  not  prepared  to 
reject  the  able  argument  of.  the  respondent  on  that  point,  though 
he  thinks  the  question  very  doubtful.  But  he  considers  the  pre* 
sent  as  a  very  special  case,  in  regard  to  the  bona  fide  meaning  of 
the  heritors,  and  the  effect  of  their  resolution,  when  they  divided 
the  salary  of  600  merks  into -three  parts. 

<  The  case  is  that  of  a  parish  where  the  schoolmaster  was  in  pos- 
session of  a  school-house  and  adjoining  ground,  before  the  resola- 
tion  of  the  heritors  to  divide  the  salary  was  taken.  Supposing 
that  it  had  been  proposed  at  the  time,  that  that  house  and  ground 
should  be  sold,  and  the  price  divided  among  the  heritors,  or  any 
class  of  them,  would  it  have  been  consistent  with  the  statute,  in 
its  fair  meaning,  that  the  only  obligation  incumbent  on -them  was 
to  pay  the  600  merks  yearly,  and  that  the  operation  of  the  8th 
section  was  entirely  excluded?  The  Lord  Ordinary  doubts  it  much. 
But  the  case  here  is,  that  the  heritors,  though  they  seem  to  have 
contemplated  the  removal  of  the  old  school-house,  never  dreamt 
of  its  being  taken  away  otherwise  than  on  the.  supposition  of  new 
accommodations  being  given  under  the  statute.    Upon  the  facts 

in  the  record,  either  not  denied  or  proved  by  the^  minutes  of  the 

heritors  produced,  (particuhirly  Min.  30th  August  1805,  I7th 
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*  April  1806,  6th  September  1809,  and  6th  November  1809,)  it  91  Feb.  1837. 

*  is  perfectly  clear  that  there  was  an  old  school-house,  and  ground    ^^"^V^^ 

<  adjoining  to  it,  which  remained  in  the  possession  of  the  school-  Ihe*]^,^ 

*  master  after  the  two  other  schools  were  instituted,  and  the  salary  Annan  v. 

«  divided ;  that  it  was  an  understood  part  of  the  arrangement,  at  last  ^«[^^2f^"* 
'(  reduced  into  a  firm  agreement,  that,  in  place  of  that  school-house     Note. 

*  and  ground,  intended  to  be  sold,  the  schoolmaster  should  be  ^  en- 
'**  titled  to  have  the  house  built  for  him,  in  terms  of  the  late  Act  of 
*^  Parliament,' .&C.  and  that  arrangements  were  accordingly  made  for 

<  the  erection  both  of  a  school-house  and  a  dweUing*honse.  Thea 
'  it  is  averred  in  the  record,  (Art  VI L  respondent's  statement,) 

<  that,  in  1821,  the  old  school-house  was  taken  down,  and  the  ma- 

<  terials  sold,  <  and  in  lieu  of  it  an  annual  allowance  was  made  to 
^<  the  late  sqhoolmaster.'    This  last  statement  is  not  at  all  denied 

<  in  the  answers ;  and  though  the  suspenders  deny  that  the  house 
^  was  taken  down,  or  the  materials  sold,  *  at  least  by  them,'  it  is 

<  plain^  from  the  form  of  this  expression,  that  it  is  not  a  denial  of 

*  the  fact,  but  only  a  colourable  throwing  of  it  from  the  heritors  of 

<  the  parish,  as  distinguished  from  the  Magistrates  of  the  burgh. 

<  But  the  Provost  of  the  burgh  is  officially  a  suspender ;  and  at  any 

*  rate  it  is  evident,  from  the  previous  minutes  of  the  heritors,  that 

<  the  house  was  taken  down  under  the  express  sanction  of  the  heri* 

*  tors,  and  on  the  faith  of  the  accommodations  of  the  statute  being 
^  given  in  place  of  it. 

<  These  being  the  special  circumstances  of  the  case,  the  Lord 

<  Ordinary  is  of  opinion,  1.  That,  upon  the  claim  of  exemption, 
f  made  by  the  heritors  before  the  Justices,  it  was  competent  and 
^  just  for  the  Justices  to  consider,  not  only  whether  such  exemption 
^  would  generally  arise  in  such  a  case,  but  whether  the  heritors 
^  were  not  barred  from  making  the  claim  by  the  special  facts,  and 

<  by  the  clear  understanding  when  the  resolution  to  divide  the  salary 
^  took  place ;  and  that,  if  this  was-  within  their  competency,  their 

<  judgment  is  final.  And,  2.  That,  in  so  far  as  it  is  competent  and 
'  necessary  to  consider  the  merits,  the  judgment  is  right.     The 

*  suspenders  argue,   that  they  stand  on  their  defence,   and  have 

*  nothing  to  claim*     But  the  Lord  Ordinary's  view  is  different; 

*  that,  on  both  statutes,  the  presumption  is  for  the  schoolmaster's 

<  right,  he  being,  in  fact,  without  tlie  accommodations,  and  that  it 

*  lies  with  the  suspenders  to  make  out  their  claim  of  exemption. 

<  The  case  of  Dawson  v.  Allardyce  was  very  different.    That  was 

<  an  attempt  to  deprive  the  schoolmaster,  against  his  will,  of  the 

<  school-house  already  allotted  to  him  under  the  act  1696,  or  to  re* 

<  move  it  to  a  different  situation. 

. " .    —    . .    ,  _ 

<  The  Lord  Ordinary  says  nothing  of  the  general  reasonableness 
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21  Feb.  1837. «  of  the  saspeiision.  But  the  idea  of  the  parochial  schoolmasteri  in 
^^^^^^^^^  *  such  a  place  as  Annan,  being  left  without  a  school-housCi  is,  at 
Uie  Parish  of  ^  the  least,  not  a  little  extraordinary.  The  framers  of  the  statute 
A  «  could  never  have  contemplated  such  a  result/ 

The  heritors  reclaimed^  and  counsel  were  fully  heard. 


Annan  v, 
Herbertson. 


Opinion  of 
Court. 


Lord  Justice-Clerk. — Do  the  heritors  go  so  far  as  to  maintain  that 
there  should  be  no  school-house  at  all  ? 

6.  Bell^  for  heritors. — We  do  not  go  so  far :  we  think  the  act  1696 
provides  for  a  school-house  in  every  parish.  We  admit,  too,  that 
if  a  school-house  was  previously  erected,  the  heritors  were  not  en- 
titled to  pull  it  down.  But  we  contend,  that  if  the  schoolmaster 
went  to  the  Justices,  founding  on  the  act  1803,  we  were  entitled  to 
meet  him  on  that  statute,  and  plead  our  exemption  under  the  llth 
section  of  that  act ;  leaving  him,  by  a  competent  action,  to  seek  what 
he  is  entitled  to  under  the  act  1696,  or  under  any  agreement,  im- 
plied or  otherwise,  from  the  previous  existence  of  a  school-house. 

McNeill,  on  the  same  side. — There  was  no  completed  agreement 
upon  the  facts  stated.  Farther,  we  are  not  here  in  a  competent  form 
to  ha^e  any  obligation  under  1696  made  prestable.  Parties  are  here 
under  the  act  1803,  and  upon  the  8th  section  the  schoolmaster's 
claim  rests.  We  again  are  not  claiming  exemption  from  any  thing 
provided  by  1696,  but  an  exemption  under  the  llth  section  of  the 
act  1803.  That  act  makes  no  distinction  among  the  schoolmasters. 
Why  should  the  respondent  call  himself  ^  principal  schoolmaster  ? 
Suppose  two  of  the  schoolmasters  had  applied  for  this  accommodation^ 
could  one  have  been  preferred  to  the  other  ?  If  I  am  wrong  in  my 
construction  of  the  1 1th  section,  I  need. not  go  into  the  other  parts 
of  the  case ;  but  if  right  in  my  view,  then  there  was  an  excess  of 
power  by  the  Justices. 

Lord  Gkniee. — The  interlocutor  just  repels  the  reasons  of  sos* 
pension  upon  grounds  which  are  stated  by  the  Lord  Ordinary  in 
his  note.  There  are  two  distinct  views  of  the  case.  In  the  first 
place,  I  think  there  was  no  incompetency  in  the  schoolmaster's  ap- 
plication as  actually  made.  It  just  proceeds  upon  the  fact  of  his 
being  parochial  schoolmaster,  and  he  openly  states  so  in  his  pe- 
tition. Then,  in  the  answers,  reasons  of  exemption  are  stated, 
founded  upon  the  llth  section ;  but  it  is  nowhere  stated  in  these 
answers  that  the  application  is  incompetent,  and  ought  to  be 
dismissed.  It  was  not  till  the  heritors  came  here  that  we  hear  of 
that  plea.  Now,  the  Justices,  upon  this  application,  proceed.  Very 
possibly,  if  this  had  been  an  application  by  the  whole  three  school- 
masters, the  Justices  might  have  said.  This  is  an  application  which 
we  cannot  entertain  under  the  statute.     But,  seeing  that  it  was  the 
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application  of  an  individual  under  the  statute,  there  is  nothing  in  21  Feb.  1837. 
the  act  which  says  it  was  incompetent  in  the  petitioner,  stating  him*    V^>y^»/ 
self  as  the  parochial  schoolmaster,  to  make  that  application.     The  I^J  p^sh  of 
application,  then,  not  being  incompetent,  there  was  no  incompe*  Annan  o. 
tency  in  the  judgment.     On  this  first  ground  of  the  competency  of  "^'^^°' 
the  application,  and  the  reasons  assigned  by  the  Lord  Ordinary,  Opinion  of 
I  am  inclined  to  concur.     I  think  the  proceedings  of  the  heritors  ^"^ 
highly  unjustifiable :  it  is  atrocious  the  way  this  resistance  has  been 
persisted  in  and  carried  on. 

Lord  Meadowbank. — I  consider  the  conduct  of  the  heritors  most 
reprehensible.  On  the  point  of  competency  I  can  add  nothing  to 
what  has  been  stated  by  the  Lord  Ordinary  and  by  Lord  Glenlee. 
On  the  merits,  if  sitting  with  the  Justices,  I  would  have  had  as  little 
doubt  By  law,  there  is  an  obligation  on  the  heritors  in  every  pa- 
rish to  provide  the  necessary  accommodations  for  a  parochial  school- 
master. The  act  1803  expressly  provides  for  that  It  further  pro- 
vides, that  where  a  parish  is  of  great  extent  or  population,  a  power 
is  given  to  the  heritors  to  divide  the  salary  among  two  or  more 
^  teachers/  It  does  not  say  to  divide  the  same  among  two  or  more 
<  parochial  schoolmasters.'  The  Legislature  did  not  provide  that 
there  should  be  three  parochial  schoolmasters  for  a  parish,  which 
would  have  required  a  more  specific  enactment ;  but  it  gave  the 
means  of  applying  part  of  the  assessment  for  the  parochial  school- 
master to  teachers  necessary  for  teaching  in  the  district  The 
exemption  on  the  heritors  from  providing  accommodation  for  the 
teachers  is  proper  and  complete  by  the  11th  section,  without  re- 
pealing the  act  1696;  for  it  provides,  that  <  teachers'  are  not  to 
receive  accommodationa — those  accommodations  which  the  act  1696 
requires  to  be  given  to  the  parochial  schoolmaster  himself.  I  can- 
not read  the  act  1S03  without  adopting  the  view,  that  by  it  the 
parochial  schoolmaster  is  left  with  his  rights  unimpaired,  while,  at 
the  same  time,  the  heritors  are  relieved  from  the  obligation  that 
might  have  been  implied,  but  from  which  they  are  thereby  ex- 
pressly exempted.  The  proceedings  of  the  heritors  themselves  of 
this  very  parish,  soon  after  the  passing  of  the  act  1803,  bear  out 
this  view  of  the  statute ;  and  more  than  that,  when  this  question 
first  occurred,  there  was  no  doubt  who  the  schoolmaster  was.  Be- 
fore the  respondent's  appointment,  Forrest  was  parochial  school- 
master,  and  the  respondent  was  appointed  in  his  place.  The  whole 
proceedings  of  the  suspenders  seem  to  be  unfounded  in  law,  and 
have  been  grossly  iniquitous. 

Lard  Medwyn. — These  heritors  have  rather  been  sharp  with  the 
respondent,  for  a  trifling  sacrifice  of  expense  might  have  put  mat- 
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21  Feb.  1837.  ters  right.    I  am  sorry  this  was  not  done,  as  I  should  have  been 
glad  to  have  put  the  decision  on  a  completed  agreement. 

The  act  1696  is  not  touched  by  the  act  1803:  it  is  extended  by 
it.  But,  then,  the  act  1696  provides  only  for  a  school-house;  and 
therefore  the  act  1803  was  passed,  for  the  purpose  of  providing  the 
other  accommodations  for  the  parochial  schoolmaster.  Now,  the 
question  before  us  is,  What  are  the  rights  of  the  respondent  under 
the  act  1803?  What  does  it  enact?  The  sections  2.  and  3.  re- 
gulate the  salary,  and  section  8.  relates  to  the  providing  of  the 
necessary  accommodations.  Then,  section  11.  regulates  the  case 
of  there  being  more  than  one  schoolmaster  necessary  for  the  parish, 
and  contains  the  exemption  from  the  burden  of  providing  those  ac- 
commodations, where  two  or  more  are  appointed.  It  is  said  that 
section  11,  applies  to  ^  teachers,'  in  contradistinction  to  the  regular 
parochial  schoolmaster ;  but  in  my  view  of  the  clause,  teachers  do 
not  mean  merely  branch-teachers,  bat  include  all  who  teach,  whe- 
ther the  parochial  schoolmaster  or  otherwise.  The  salary  is  to  be 
divided  among  the  teachers,  including,  of  course,  the  teacher  who, 
like  the  respondent,  considers  himself  the  parochial  schoolmaster. 
I  cannot  think  that  under  this  exemption  it  was  intended  to  exclude 
the  case  of  the  parochial  schoolmaster.  If  the  respondent  had  a  re- 
sidence formerly,  (which  I  do  not  see  stated  on  the  record,)  he  is 
entitled  to  it  still.  Taking  money  for  the  materials  of  the  old 
school-house  cannot  prevent  him  getting  the  same  accommodations, 
upon  a  proper  application  for  that  purpose. 

But,  on  the  statute  1603,  I  do  not  think  he  is  entitled  to  those 
accommodations ;  and  I  incline  to  think  that  the  application  to  the 
Justices  was  incompetent.  I  cannot  see  the  distinction  betwixt  all 
the  three  teachers  applying,  and  one  only  claiming  the  accommo- 
dations. 

Ijord  Justice-Clerh — I  have  no  difficulty  in  concurring  with  the 
majority  of  the  Court  in  regard  to  the  conduct  of  the  heritors ;  and, 
even  if  the  case  were  narrower  than  it  is,  it  would  be  impossible  to 
support  them. 

I  proceed,  then,  to  the  objection  of  incompetency.  Admitting 
that  the  llth  section  is  doubtful  or  equivocal — and  I  am  disposed 
to  admit  the  dubiety  of  it — I  am  not  satisfied  that  that  gives  aid  to 
the  plea  of  incompetency.  The  question  is,  was  the  respondent 
not  in  a  situation  to  avail  himself  of  the  requirements  of  the  statute  ? 
He  held  the  office  of  parochial  schoolmaster,  applied  to  the  heri- 
tors, stated  his  claim  to  the  Justices,  and  demanded  his  rights. 

It  is  now  said  section  11.  forms  an  insurmountable  objection. 
But  it  is  clear  there  was  no  indication  of  a  denial  of  power  by  the 
parties :  there  is  nothing  on  record  before  the  Justices  as  to  their 
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want  of  power.     Then  comes  the  question, — the  application  being  21  Feb.  ias7. 
competent, — were  the  Justices  not  entitled  to  decide?  I  think  they     ^^^y^^ 
were;  and  section  9.  seems  to  have  been  framed  to  prevent  litiga-  thrpftrhhof 
tion,  by  declaring  their  decision  to  be  final.     Now,  that  being  the  Annan  v. 
object  of  the  Legislature,  suppose  I  adopt  the  conclusion  that  the     ^   '^"'°' 
Justices  had  erred,  I  could  not  go  into  that,  because,  under  the  act,  Opinion  of 
their  proceedings  are  final, — the  application  having  been  dealt  with    ^^^^ 
as  final.     I  agree  as  to  the  construction  of  the  II th  section  with 
the  majority  of  the  Court.     I  think  that  clause  wise  and  salutary. 
Looking  more  closely  to  the  circumstances  of  this  case,  it  is  ob- 
vious, that  if  the  respondent  and  his  predecessors  had  been  treated 
with  common  justice,  the  case  would  not  have  occurred ;  for,  at  the 
meetings  of  the  heritors  in  1809,  it  was  resolved  to  be  expedient 
that  the  schoolmaster  should  have  the  accommodation  he  now  re- 
quires.    If  common  justice  had  been  done,  the  respondent  should 
have  obtained  the  rights  conceded  as  competent  to  Forrest     As  to 
the  inquiry,  wha  is  the  regular  parochial  schoolmaster  of  Annan,  en- 
titled to  perform  the  important  duties  of  that  office, — ^making  up 
the  militia  lists,— the  duties  under  the  Parliamentary  Reform  Acts, 
and  so  forth,  there  can  be  no  doubt  that  any  one  of  the  other  two 
teachers  could  not  have  attempted  to  do  so.    Looking  to  these  two 
teachers  as  subordinate  to  the  schoolmaster,  you  will  find  nothing 
in  the  presbytery  records,  on  the  occasion  of  a  vacancy  in  one  of 
these  situations^  that  the  place  of  one  of  the  parochial  schoolmasters 
had  become  vacant.     If  the  whole,  then,  had  applied  for  those^ac- 
commodations,  the  answer  by  the  Justices  would  have  been,  We  can 
receive  only  one  application.     If  the  accommodations  had  been 
given  to  three,  that  would  have  been  a  plain  deviation  from  the 
act,  and  such  a  decision  might  have  been  competently  brought 
jinder  review. 

The  Lords  adhered,  and  found  additional  expenses.  judgment. 

Lord  Ordintry,  Moneniff.  Act  3PNdB,  G.  G,  BdL  Alt  HwOer. 

Tfm.  Stewart,  W.  S.  and  TFm.  Martm^  S.  S.  C.  Agents.  T,  Clerk. 

R. 
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SECOND  DIVISION. 
No.  ex.  2l5^  February  1837. 

GEORGE  STRACHAN 

offainst 

JAMES  BRIDGES,  (Clerk  to  the  Improvements' 

Commissioners  of  Edinburgh.) 

Reparation.  —  Stat.  7.  and  8.  Geo.  IV.  c  76,  and  1.  and  2. 
Will.  IV.  c.  45. — (Edinburgh  Improvements  Acts.) — 1.  A 
local  act  teas  obtained  for  improving  the  City  of  Edinburghj  wkerc" 
by  an  assessment  was  to  be  levied  on  the  inhabitants  for  that  purpose^ 
which  assessment  was  doubled  on  certain  districts  especially  bene/iied 
by  the  operationsj-— founds  that  the  proprietor  of  a  tenement  in  one  of 
these  districts  was  entitled  to  damages  for  an  alleged  deterioration  of 
his  property^  in  consequenee  of  the  operations.  2.  It  being  provided 
by  the  acty  that  all  claims  of  damage^  if  disputed^  should  be  settled 
by  the  verdict  of  a  jury  summoned  by  the  Sheriffs  on  the  application 
of  the  Improvements^  Commissioners^  — founds  that  a  party  whose 
properly  was  injured  may^  notwithstanding^  bring  an  action  for  da* 
mages  before  tlie  Court  of  Session. 

NarnUfe.       By  the  7.  and  8.  Geo.  IV.  c.  76,  <  for  carrying;  into  effect  cer- 

<  tain  improvements  within  the  City  of  Edinburgh,  and  adjacent  to 

<  the  same;'  and  by  1.  and  2.  Will.  IV.  c.  45,  passed  <  to  alter 

<  and  amend '  the  preceding  act,  the  execution  of  the  improvements 
and  purposes  of  the  acts  was  placed  in  Commissioners,  chosen  as 
therein  directed;  and  it  was  enacted,  that  these  Commissioners 
might  be  sued  for  any  thing  done  or  ordered  by  them  in  the  name 
of  their  clerk  for  the  time  being. 

By  section  1.  of  the  7.  and  8.  Geo.  IV.  c.  76,  the  Commis« 
sioners  were  empowered  to  <  lower,  level,  pave  and  otherwise  im- 

<  prove  the  Lawnmarket  and  certain  parts  of  the  High  Street,  and 

<  the  street  called  the  Castle  Hill,  and  the  ways,  lanes  and  passages 

<  connected  with  or  leading  to  the  said  streets.'  It  was  also  en- 
acted, that  they  were  to  execute  these  works,  <  all  in  such  manner, 
^  and  according  to  such  plan  or  plans  as  shall  be  fixed  and  deter- 

*  mined  on  by  the  said  Commissioners,  provided  always  that  the 

<  levelling  of  the  street  called  the  Castle  Hill  shall  not  be  such  as 

*  to  alter  the  esplanade  in  front  of  the  Castle  of  Edinburgh.' 


No.  no;  COURT  OF  SESSION.  603 

By  the  I.  and  2.  Will.  IV.  c.  45»  these  powers  were  all  con-  21  Feb.  J837. 
tinned  to  the  Commissioners,  under  the  limitation  set  forth  in  the    ^"^V^^ 
following  quotation  from  the  specification  annexed  to  this  Act,  yiz.  Indm!  ^' 

*  To  lower  the  High  Street  and  Bank  Street,  as  authorised  by  the     — ; 

*  7.  and  8.  Geo.  IV.    The  foot-pavement  not  to  be  lowered  in  N*^"*** 

<  any  part  more  than  two  feet  below  the  present  level.' 

By  the  35th  section  of  the  7.  and  8.  Geo.  IV.  c.  76,  corpo- 
rations, heirs  of  entail,  tutors,  trustees  and  others  not  entitled  at 
common  law  to  alienate  or  deal  upon  the  heritage  in  their  posses- 
sion, were  enabled  to  transact  with  the  Commissioners  under  this 
Act,  which  empowers  them,  to  sell  and  convey  their  lands,  houses, 
&C.  ^  for  the  purposes  aforesaid,  and  also  to  treat  and  agree  with 

<  the  said  Commissioners  for  any  damages  alleged  to  be  sustained 

*  in  carrying  into  effect  any  of  Uie  purposes  of  this  Act.' 

The  36th  section  provides,  <  That  if  any  person  or  persons  what- 
( soever,  bodies  politic,  corporate  or.  collegiate,  proprietors,  supe* 

<  riors  or  occupiers  of  lands,  houses,  tenements  and  other  heritages 

<  which  may  be  acquired  for  the  purposes  of  this  Act,  seised  or  pos- 

<  sessed  of,  interested  in,  or  entitled  to  the  same  respectively,  shall 

*  refuse  to  treat,  contract  for,  or  agree  to  sell  the  same,  or  to  settle 

*  the  damage  in  respect  of  the  same,  as  aforesaid,  it  shall  and  may 

<  be  lawful  to  and  for  the  Sheriff-depute  of  the  county  of  Edinburgh, 

<  or  his  substitute,  to  summon  and  return  a  jury,'  on  the  application 
of  the  Commissioners,  ^  to  inquire  of,  and  give  their  verdict  for  such 

<  damage  and  recompence,  price  or  prices,  as  they  shall  judge  fit  to 

<  be  awarded  to  such  owners  or  occupiers  as  aforesaid,  or  any  of 

<  them,  for  jsuch  lands,  houses,  tenements,  leases  and  heritages,  or 

*  other  properties  or  any  part  thereof,  for  their  respective  estates 

*  or  interests  in  the  same,  or  for  any  damage  done  thereto.' 

Mr  Stracban,  proprietor  of  a  shop  in  Bank  Street,  in  the  line  of 
the  operations  of  the  Commissioners,*  brought  this  action  against 
them,  on  the  narrative,  that  by  the  levelling  and  lowering  of  Bank 
Street,  his  property  has  b^en  greatly  deteriorated,  in  as  much  as 
the  access  to  the  shop  is  raised,  in  point  of  height,  fully  fourteen 
inches  from  the  pavement,  and  thereby  requires  a  flight  of  three 
deep  steps  in  place  of  one,  as  formerly;  that  besides  the  injury  to 
the  appearance  of  the  window  of  the  shop,  the  shop  itself  generally 
is  much  injured ;  and  when  looked  at,  in  comparison  with  the  shops 
on  the  right  and  left  hand,  the  floors  and  windows  of  which  have 
been  lowered  and  improved  at  the  expense  of  the  said  Commis- 
sioners, the  pursuer's  shop  presents  an  awkward  and  uninviting  ap«- 
pearance,  and  is  thus  and  otherwise  materially  lessened  in  worth 
and  value,  both  to  landlord  and  tenant     It  was  therefore  subsumed, 
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21  Feb.  1637.  that  he  had  a  good,  just  and  legal  claim  against  the  said  Commis- 
sioners for  the  deterioration  and  damage  sustained  by  him  in  his 
said  property  as  aforesaid.  The  conclusion  was,  that  the  said  Com* 
missioners,  and  the  defender  as  their  clerk,  shonld  make  payment 
to  the  pursuer  of  the  sum  of  L.500  sterling,  or  such  other  sum,  less 
or  more,  as  may  be  ascertained,  in  the  course  of  the  process  to  follow 
hereon,  to  be  a  full  and  adequate  compensation  and  solatium  to  the 
pursuer  for  the  injury  and  damage  sustained,  and  to  be  sustained  by 
him,  in  consequence  of  the  deterioration  of  his  property  by  the  ope<* 
rations  of  the  said  Commissioners,  in  the  manner  before  specified ; 
or  otherwise  to  make  application  to  the  SheriiF  of  the  county  of 
Edinburgh,  for  summoning  and  choosing  a  jury,  in  manner  provided 
by  the  foresaid  Acts,  in  order  that  they  may  determine  the  pur- 
suer's claim  of  damages,  and  satisfaction  for  the  loss  and  injury  sus- 
tained by  him,  as  before  narrated,  and  that  proceedings  may  be  had 
thereunder,  in  terms  of  the  said  Acts  of  Parliament 


Preliminary 
Defences. 


The  action  was  resisted,  and  the  following  preliminary  defences 
stated:  1.  The  operations  done  of  the  Commissioners  of  Improve- 
tnents,  being  specially  authorised  by  statutes  passed  for  the  purpose 
of  effecting  an  improvement  in  the  city,  and  in  the  locality  where 
they  were  carried  on,  and  for  which  improvement  the  inhabitants 
(and  among  others  the  pursuer)  agreed  to  be  assessed,  there  can 
be  no  claim  competent  against  the  Commissioners,  at  the  instance 
of  any  individaal,  on  the  ground  that  the  operations  have  not  be- 
nefited and  improved,  but,  on  the  contrary,  have  injured  and  dete- 
riorated his  premises.  2.  The  pursuer  is  barred  by  the  consent 
given,  and  other  steps  taken  by  him  at  the  passing  of  the  statutes, 
from  now  claiming  damages,  since  the  Commissioners'  operations 
are  strictly  within  the  powers  intrusted  to  them.  3.  No  action  of 
damages  against  the  Commissioners  is  competent  in  the  Court  of 
Session,  as  there  is  conferred  on  the  Sheriff  of  the  county  of  Edin- 
burgh, with  the  assistance  of  a  jury,  an  exclusive  jurisdiction  to 
settle  all  differences  between  the  Commissioners  and  those  who 
have  claims  against  them,  on  the  alleged  ground  of  damages.  The 
conclusion,  that  the  Commissioners  should  be  decerned  and  ordained 
to  make  application  to  the  Sheriff  of  the  county  for  summoning  a 
jury,  is  altogether  incompetent  under  this  action.  An  incidental 
petition  is  the  only  competent  shape  in  which  a  complaint  against 
the  Commissioners,  on  this  head,  could  be  brought  before  the  Court. 
4.  At  all  events,  this  action  ought  to  be  sisted,  till  the  issue  of  an 
action  of  declarator,  previously  instituted  by  the  Commissioners,  in 
order  to  have  it  found,  that  claims  of  damage,  like  the  present,  in 


Mo.  i  10. 


COURT  OF  SESSION. 


605 


to  fiff  as  arising  from  similar  operations  on  the  Lawnmarlcet,  were  2i  Feb.  18^. 
not  reserved  under  the  statutes.  ^*V*^ 

The  pursuer  was  not  a  party  to  that  action.  Bridgo.  * 

The  Lord  Ordinary  pronounced  this  interlocutor,  adding  a  note. 

<  The  Lord  Ordinary  having  heard  counsel  for  the  parties  on  the  l^n[  Ordl- 
preliminary  defences,  repels  the  same ;  and  in  respect  the  de-  locutor. 
fenders  state  that  they  mean  to  submit  this  interlocutor  to  review, 
finds  the  pursuer  entitled  to  the  expenses  of  this  discussion ;  allows 
an  account  thereof  to  be  given  in,  and  remits  the  same,  when 
lodged,  to  the  Auditor,  for  his  taxation  and  report.' 

Note. — ^  Assuming  (as  must  be  assumed  hoc  statu)  that  actual  Note. 
damage  has  been  sustained,  the  Lord  Ordinary  conceives  that  the 
two  first  preliminary  defences  are  palpably  untenable.  Because 
the  statute  recognises  the  operations  which  it  authorises  as  gene- 
rally beneficial  to  the  city,  and  properly  to  be  considered  as  im- 
provements, and  because  the  pursuer  (along  with  the  great  body 
of  the  citizens)  has  consented  to  their  being  carried  into  effect, 
can  it  be  seriously  maintained  that  this  is  inconsistent  with  the 
certain  fact  of  their  having  been  the  cause  of  great  damage  to  him 
individually?  Or  that,  if,  in  the  course  of  levelling  the  adjoining 
street,  the  defenders  had  actually  brought  his  house  to  the  ground, 
they  would  have  been  entitled  to  answer  his  claim  for  reparation 
of  the  damage,  by  saying,  <  What,  do  you  talk  of  damage?  We 

<  have  done  nothing  but  what  you  yourself  reci^nised  as  a  benefit. 
*  Have  you  not  allowed  that  levelling  the  street  was  an  improve- 

^  ment?  and  as  we  have  done  nothing  else,  instead  of  claiming 

<  damages  from  us,  you  are  bound  to  pay  us  an  additional  assessr- 

<  ment'  It  appears  to  the  Lord  Ordinary,  that  if  this  would  be 
but  poor  pleasantry,  it  is  still  worse  as  argument;  yet  it  is  ex- 
actly what  is  stated  in  those  two  defences,  the  defenders  having 
actually  founded  upon  the  additional  assessment  to  which  the  pur- 
suer is  liable,  by  having  his  house  in  this  street,  as  a  conclusive 
proof  that  he  cannot  possibly  have  suffered  any  damage  from  their 
Iterations  in  its  neighbourhood.  The  short  answer  is,  that  though 
lowering  or  widening  a  street  may  be  a  benefit,  and  chiefly  to 
those  in  the  vicinity,  the  loss  of  the  property  taken  to  widen  it, 
and  the  damage  done  to  buildings  in  the  coarse  of  lowering,  are 
distinct  injuries^  for  which  compensation  is  due :  And  as  the  de- 
fenders are  confessedly  bound  to  pay  the  value  of  the  property 
taken  for  widening,  they  must  also  repair  the  damage  occasioned 
by  lowering,  although  the  claimants,  in  both  cases,  may  be  among 
those  who  are  liable  to  a  double  assessment. 

<  At  the  debate  these  defences  were  sought  to  be  supported  by 
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reference  to  the  clause  of  the  statute  beginning  at  the  bottom  of 
p.  22,  of  the  copy  in  process,  and  providing  that,  where  the  owners 
or  occupiers  of  lands,  houses,  &c*  *  required  for  the  purposes  of 
the  Act,'  shall  refuse  to  sell  such  houses,  &c.  *  or  to  settle  the 
damages  in  respect  of  the  same,*  the  Commissioners  may  apply 
to  the  Sheriff  to  summon  a  jury,  *  who  shall  gire  their  yerdict'for 
such  damages,  recompence  or  price  as  they  shall  judge  fit  to  be 
awarded  for  any  such  lands,  houses,  &c.  for  their  respective  estates 
or  interests  in  the  same,  or  for  any  damage  done  thereto ;'  from 
which  they  inferred,  that  as  the  house  of  the  pursuer  was  not  ^  re-^ 
quired  for  the  purposes  of  the  Act,'  no  damage  could  in  any  case  be 
due  on  account  of  it.  The  first  remark  which  occurs  upoa  this  is, 
that  whether  the  clause  in  question  affords  a  defence  to  the  Com* 
missioners  or  not,  it  certainly  can  never  be  cited  in  support  of  the 
two  special  defences  that  have  been  maintained,  and,  indeed,  fur* 
nishes  per  se  a  conclusive  answer  to  these  defences ;  the  scope  of 
those  being,  that  the  Commissioners  can  never  be  liable  in  da* 
mages  at  all,  while  only  executing  the  improvements  allowed  by 
the  statute,  and  the  clause  providing  that  they  shall  pay  damages 
as  well  as  prices  to  those  whose  property  they  take  or  injure  in 
the  course  of  their  operations.  But.  the  limitation  of  this  claim  of 
damages  to  such  as  occur  upon  properties  actually  required  for  the 
purposes  of  the  Act  is  not  only  without  any  reasonable  meaning; 
but  without  any  meaning  at  all,  and  incapable  of  ^ny  practical  ap^ 
plication.  The  properties  required  for  the  purposes  of  the  Act 
are  of  course  taken  by  the  Commissioners,  end  become  their  pro^ 
perty.  It  is  manifestly  impossible,  therefore,  for  any  one  else  to 
claim  damages  for  them.  The  former  owners  or  occupiers  are  to 
be  compensated  by  the  <  value  of  their  respective  estates  or  inte- 
^  rests  therein  ;'  but  for  the  damage  done  thereto,  it  is  utterly  im^ 
possible  that  the  Commissioners  can  ever  be  liable,  after  they  have 
become  themselves  proprietors,  ^hen  pressed  with  this,  the 
defenders  endeavoured  to  maintain  that  the  right  to  damages  was  at 
least  limited  to  such  as  were  occasioned,  though  to  property  not 
taken,  yet  in  consequence  of  operations  on  what  was  so  takea 
from  other  individuals  *  for  the  purposes  of  the  Act ;'  and  there^ 
fore  did  not  arise  here,  where  their  operations  were  not  on  such 
newly  acquired  property,  but  upon  what  had  all  along  been  a  pub^ 
lie  street  It  is  needless,  perhaps,  to  observe,  Ist^  That  there  ii 
not  a  word  in  the  Act  that  gives  the  least  countenance  to  this  con«> 
struction ;  and,  2(/,  That,  if  adopted,  it  would  lead  to  consequent 
ces  the  most  unequitable  and  unjust.  If  a  house,  not  itself  taken 
or  required  for  the  purposes  of  the  Act,  is  injured  by  the  opera<> 
tions  of  the  Commissioners  upon  the  ground  adjoining,  is  it  ima- 
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\  ^nable  that  the  owner's  right  to  reparation  should  depend  upon  21  Feb.  ieS7* 

^  the  fact,  whether  the  adjoining  ground  had  been  always  a  public 

^  street,  or  was  an  area^  recently  acquired  for  the  purposes  of  the-  Bridg«!  ^' 

*  Act  from  some  private  individual  ?  '-— 
.   ^  This,  then,  it  is  humbly  conceived,  cannot  be  the  meaning  o# 

*  the  Act;  and  to  find  out  what  it  truly  was,  it  is  only  requisite  ta 
^  go  back  to  the  immediately  preceding  section.    This,  indeed,  is* 

*  the  more  necessary,  as  in  that  on  which  the  defenders  rely  there^ 

<  is  an  express  reference  to  something  antecedent ;  the  whole  of  its* 
*.  provisions  being  for  the  case  of  the  owners  and  occupiers  refusing^ 

*  to  agree  to  sell  their  lands,  houses,  &c  *  or  to  settle  the  damages  in* 
<(  respect  of  the  same,  as  aforesaid.'  Now,  the  preceding  section* 
^  (which  is  at  page  22)  states,  in  the  most  unequivocal  manner,- 
*'  what  sort  of  damages  were  thus  to  be  settled  for.    The  immediate* 

<  object  of  that  section  i^  to  enable  corporations,  heirs  of  entail,- 
^  tutors,  trustees,  and  other  persons  hot  entitled  at  common  law  to 

*  alienate  or  deal  upon  the  heritage  in  their  possession,  to  transact* 

*  with-  the  Commissioners  under  this  Act ;  and,  accordingly,  it  ex-^ 

<  pressly  empower?  all  such  persons  to  sell  and  convey  their  lands,* 

<  houses,  &c.  ^  for  the  purposes  aforesaid ;  and  also  .to  treat  and- 
**  agree  with  the  said  Commissioners  for  any  damages  alleged  to  be* 
^*  sustained  in  carrying  into  effect  any  of  the  purposes  of  this  Act.''*' 

<  These  words,  it  is  thought,  are  quite  unequivocal ;  and  they  prove* 
4  two  things :  1^^,  That  the  damages  so  to  be  treated  for  were  not^ 
^  such  as  might  befall  the  properties  which  were  to  be  sold  to  the- 

*  Commissioners,  as  to  which,  indeed,  the  claim  must  have  been^ 

<  extinguished  confusione ;  and,  2df  That  they  were  not  damag^» 
f  occasioned  by  the  improper  or  unwarranted  acts  of  the  said  Com* 

<  miasioners  beyond  the  line  of  their  duty,  (which  was  another  sur-* 

*  mbe  of  the  defenders,)  but,  in  the  express  words  of  the  clause/ 
*^  any  damages  occasioned  by  carrying  into  effect  any  of  the  pur- 
^^  poses  of  this  Act.'     Now,  this  is  the  first  section  in  which  there^ 

<  is  any  mention  of  damages,  and  is  evidently  that  referred  to  inr 

<  the  immediately  subsequent  section,  where  provision  is  made,  in* 

<  ter  fdia,  for  the  case  of  persons  not  agreeing,  or  refusing  to  settle 
^  the  damages '  as  *  aforesaid..'     It  is  the  leading  and  governing^ 

<  enactment,  therefore,  on  the  subject  of  damages,  and  in  italono^ 

<  the  description  of  damages  for  which  the  Legislature  intended  that- 

*  compensation  should  be  given,  is  naturally  to  be  looked  for ;  and 
**  this  description  is  as  broad  and  general  as  the  justice  and  reason 

*  of  the  case  would  have  led  any  one,  a  priori,  to  expect,  *  any^ 
^'  damages  alleged  to  be  sustained  in  carrying  into  effect  any  of  the^ 
^  purposes  of  this  Act.'  It  provides  for  the  adjustment  and  settle-* 
i  ment  of  all  such  damages  by  voluntary  agreement^  and  the  ne^ft 

TOL.  XII.  2  S 


608< 


DECISIONS  OF  THE 


Na  110. 


Bl  Feb.  1837. 


Strachan  o. 
Bridges. 


section  for  the  ease  of  parties  not  being  able  to  agree.  The  one, 
therefore^  is  relative  to  and  complementary  of  the  other ;  and  the 
Lord  Ordinarj  thinks  it  indisputable,  that  they  are  eo^extenuTe 
as  to  the  subjects  to  which  they  relate,  and  mean  to  settle  the  very 
same  questions,  with  reference  merely  to  those  two  alternatives 
of  a  voluntary  or  a  judicial  adjustment  It  would  be  nothing  else, 
indeed,  than  a  manifest  absurdity,  to  hold  that  persons  should  be 
entitled  to  <  treat  for  and  agree '  as  to  any  kind  of  damages  under 
the  first  clause,  for  which  they  were  not  entitled  in  case  of  dis« 
agreement  to  the  verdict  of  a  jury  under  the  wcmd  ;  and,  there- 
fore, if  the  pursuer  could  have  lawfully  treated  with  the  defenders 
for  the  damages  he  now  seeks  to  have  judicially  awarded,  (which 
does  not  seem  questionable,)  it  follows  that  no  construction  of  the 
second  section  can  be  sound  which  could  exclude  him  from  the  be* 
nefit  of  such  a  verdict. 

<  The  wording  of  that  second  section,  indeed,  is  not  very  happy ; 
and  there  is  no  doubt  that,  having  chiefly  in  view  the  case  of  pro-' 
perties  to  be  actually  purchased  and  taken  by  the  Commissioners, 
its  langfuage  is  generally  accommodated  to  that  case,  even  where 
it  speaks  of  damages,  which,  it  has  been  already  seen,  oould  never 
possibly  accrue  or  be  acclaimable  in  relation  to  such  properties. 
But  this  verbal  inaccuracy  or  imperfect  expression  can  never  be 
allowed  to  defeat  the  plain  sense  and  policy  of  the  act,  or  so  oon« 
strued  as  to  render  it  at  once  a  tissue  of  inconsistency,  and  an  in- 
strument of  injustice.  Throughout  the  whole  of  its  provisions, 
indeed,  the  language  is  singularly  inaccurate ;  and,  if  rigidly  con- 
strued, would  lead,  in  many  other  instances,  to  the  same  inconsis- 
tenoies  which  the  defenders  would  charge  upon  it  in  the  present. 
The  section  on  which  they  rely,  for  example,  confessedly  provides 
for  the  case  of  a  verdict  for  damages  (of  some  kind  or  another,) 
as  well  as  for  a  price  or  consideration.  But  in  all  the  immediately 
subsequent  sections,  as  to  who  shall  pay  the  expenses  of  the  juries 
the  investment  of  the  money,  &c.  it  provides  in  terms  only  for 
the  case  of  a  verdict  for  a  price  or  value,  although  it  is  not  sup- 
posed to  be  doubtful  that  all  those  provisions  must  be  held  equally 
applicable  to  that  of  a  verdict  for  damages  only.  Take  the  clause 
as  to  expenses  of  trial  as  an  example :  The  rule  (p.  25.  of  aet,^ 
here  is,  that  <  if  the  jury  shall  find  the  premises  to  be  of  greatei^ 
valoe  than  the  sum  offered  for  the  same  by  the  Commissionevs,* 
the  e^cpense  shall  be  on  the  Commissioners ;  if  of  less  value,  on 
the  party  who  had  refused  the  price  offered.  Now,  as  there  may* 
plainly  be  a  trial  and  a  verdict  for  damages  only,  it  is  manifest 
that  the  same  rule  for  awarding  the  expenses  must  have  been 
meant  ta  have  been  applied  to  that  cose  also,  though,  from  the  im-* 
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perfection  of  the  wording,  it  is  not  expressly  provided.  In  the  si  Feb.  )837. 
same  way,  as  to  inresting  the  sums  awarded,  in  questions  with  heirar  ^^"^v^ 
of  entail,  minors,  or  lanaties,  the  literal  direction  of  the  act  would'  3^^^  ^* 
only  enforce  this  in  the  case  of  sums  paid  as  the  price  of  proper-  _^ 
ties  actually  taken  and  acquired,  though  the  plain  principle  extends  ^^^^ 
equally  to  all  sums  agreed  on  or  awarded  for  damages  done  to 
properties  belonging  to  such  parties,  and  would  no  doubt  be  so  ap-» 
plied  nnderany  judicial  direction*  The  words  of  the  section  are, 
(pp«  20,  37,)  that  ^  if  any  money  (exceeding  L.200)  shall  be 
*^  agreed  or  adjudged  to  be  paid  for  any  premises  purchased  or  ac- 
<^  quired  for  the  purposes  of  this  Act,'  the  same  shall  be  first  paid  into 
a  bank,  and  afterwards  reinrested  in  other  purchases,  &c.  There 
is  here  no  express  provision  as  to  money  agreed  or  awarded  for* 
damages;  and  yet,  can  it  be  doubted,  that  if  a  large  sum  were 
thus  found  due  as  damages  to  an  heir  of  entail,  the  Court  would 
direct  it  to  be  paid  into  bank,  and  reinvested,  in  terms  of  this  pro- 
vision of  the  statute  ?  In  ail  these  cases  the  true  meaning  is  to  be 
found  by  referring  back  to  the  leading  provisions ;  and  the  true 
rule  of  oonstroction  is  that  by  which  their  application  is  best  se-' 
cured*  The  present  case,  however,  is  far  stronger  than  any  of 
those  last  mentioned,  both  because  there  is  here  an  express  refe^ 
rence  to  the  former  section  in  the  Utter,  and  because,  as  there  is* 
confessedly  no  exclusion  of  such  a  claim  of  damages  as  the  present 
in  the  statute,  it  would  be  competent  at  common  law,  even  if  nof 
within  the  express  provisions  therein  made  for  the  adjustment  of 
all  similar  claims. 

<  On  the  third  preliminary  defence,  the  l4ord  Ordinary  has  had 
more  hesitation.  He  agrees  with  the  defenders,  that  the  mode  of 
settling  claims  of  damage  prescribed  by  the  statute,  viz.  by  the 
Sheriflf  and  a  jury, — is  imperative  and  exclusive  for  the  cases  for 
which  it  is  provided,  vii.  cases  in  which  the  private  party  refuseir 
to  settle,  and  the  Commissioners  a]:y>ly  for  a  jury;  and  he  is  in-« 
dined  to  think  that  it  was  intended  that  the  same  machinery 
should  be  employed  where  the  Commissioners  (as  in  this  case)  re-  ' 

fused  to  move  in  any  way,  and  thus  put  the  private  party  under  ^ 

the  necessity  of  makii^  some  application.  But  as  the  Commis* 
sionera  alone  are  authorised  to  apply  to  the  Sheriflf  he  is  clearly 
of  opinion  that  the  pursuer  was  entitled  to  come  here.  The  only 
doubt  is,  whether  he  should  not  have  confined  himself  to  the  con-» 
elusion  for  having  the  Commissioners  ordained  to  apply  to  the 
Sheriff;  and  whether  this  should  not  have  been  done  by  summary 
petition  to  the  Court,  rather  than  by  an  ordinary  action  before  ai 
single  judge.  Upon  the  first  point,  the  Lord  Ordinary  inclines 
to  Ibuiik  both  conclusions  competent,  in  a  case  circumstanced  like 
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the  present,  where  a  doubt  is  raised  as  to  the  meaning  of  the  sta-«* 
tute^  which,  if  made  good,  might  yet  leave  a  competency  at  com*' 
mon  law;  and,  at  all  events,  if  the  second  or  alternative  conclusioif 
is  sustained,  a  doubt  as  to  the  propriety  of  the  first  would  be  oo* 
ground  for  dismissing  the  whole  action.  On  the  second  point,  the* 
Lord  Ordinary  conceives. that  an  application  by  a  party  for  the^ 
benefit  of  a  public  statute,  and  for  having  certain  persons  ordaine(ft 
to  admit  him  to  that  benefit,  is  an  application  for  the  ordinary  re^ 
medies  of  the  law,  and  not  for  any  exercise  of  extraordinary  autho-* 
rity,  for  which  it  might  be  necessary  to  address  the  nobile  officiuni' 
of  the  Court ;  and  though,  if  this  had  been  all  that  was  sought 
for,  a  summary  petition  might  also  have  been  competent,  the  com-- 
bination  of  a  direct  claim  for  damages,  (it  may  be  at  common  law,y- 
at  the  pursuer's  own  instance,  seems  to  render  preferable  the  course* 
of  an  ordinary  action..  ' 

<  The  motion  for  sisting  till  the  issue  of  a  declarator  at  the  de** 
fender's  instance,  said  to  embrace  the  grounds  of  the  first  two^ 
preliminary  defences,  is  rejected,  on  the  plain  ground  that  the* 
pursuer  has  not  been  called  as  a  party  to  that  action,  and  ha» 
no  control  over  it.  If  the  defenders  wish  only  for  a  judgment  of 
the  Court  upon  the  merits  of  those  two  defences,  their  speediest? 
way  of  obtaining  it  will  be  by  a  full  discussion  on  their  reclaiming^ 
note  against  this  judgment.  If,  on  the  other  hand,  their  object 
be  delay,  as  the  pursuer  alleges,  he  seems  entitled  to  insist  tha& 
his  suit  shall  not  \>e  hung  up.  till  they  find  it  convenient  to  bring' 
to  issue  an  action  not  yet  called  in  Court,  and  with  which  he  ha» 
no-  concern  as  a  party.' 

Btidges  reclaimed*  ' 


'.  The  Dean  of  Faculty,  for  reclaimers,  contended — That  the  Lord* 
Ordinary's  construction  of  the  statute  was  erroneous,  and  referred 
to  the  English  case  of  Bolton  v.  Crowther,  in  1824. 

-  The  Ijord  Justice'CUrh — If  the  claim  of  Strachan  had  rested  onr 
the  common  law,  I  should  hold,  on  the  authority  of  the  case  of 
Bolton  against  Crowther,  that  he  cannot  maintain  it.  ^here  ao* 
act  is  passed  with  machinery  for  ascertaining  compensation  in  cer* 
fain  cases,  and  does  not  provide  for  compensation  in  other  cases,' 
there  can  be  no  claim  in  these  other  cases.  But  can  this  statemenr 
be  made  here  ?  Whether  the  judgment  be  correct  in  point  of  formr 
or  not,  I  am  satisfied,  upon  the  whole,  that  the  argument  of  Stracbarr 
is  well  founded.  The  difficulty  turns  upon  the  conclusions  of  ther 
summons.  The  first  condusbn  is  fi>r  L.50Q  of  damages,  more  or 
less.    Now,  I  have  great  doubts  whether  this  .is  a  conclusion  we* 
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can  entertain^  if  (he  .claim  be  made  under  the  Act  of  Parliament  ^^  Feb.*  18314 

The  second  alternative  conclusion  is,  that  we  shall  ordain  the  Com*    >^v^^ 

missionefs  to  take  the  statutory  proceedings  for  ascertaining*  the  Bridges!  ^* 

compensation  due  to  the  pursuer.     This,  certainly,  is  not  a  proper      —, — 

conclusion ;  and  if  the  pursuer  wished  us  to  ordain  the  Commis'^  CouitT'       ! 

eioners  to  do  any  thing,  he  ought  to  <iave  applied  by  petition,  as 

was  done  in  the  case  cited  at  the  bar.     My  difficulty,  howevei^ 

turns  upon  the  form  and  shi^e  of  the  proceedings.     On  the  mean^ 

ing  of  ihe  act  I  have  none.     There  is  a  great  improvement  con* 

templated,  and  the  Legislature  provided  for  carrying  this  improve** 

snent  into  effect  » In  some  of  the  statutory  provisions  it  is  set  fortb^ 

that  greater  benefit  will  arise  from  these  Improvements  to  certain 

specified  districts  than  to  others,  and  the  districts  which  are  thus 

assumed  to  be  benefited  are  to  be  charged  with  the  assesstaient  at 

«  higher  rate.    On  this  assumed  benefit  and  high  charge,  it  is 

argued,  that  no  damages  can  be  claimed  by  parties  within  the  spe* 

cial  districts  referred  to,  because  the  statute  declares,  that  their  pro* 

f>erty,  so  far  from  being  injured,  has  been  improved,  and,  in  respect 

4)f  that  improvement,  has  been  subjected  to  a  higher  tax.     Now,  I 

jcannot  assent  to  this  doctrine ;  and  I  ask.  Is  there  any  clause  in  the 

act  which  says,  that  whatever  the  Commissioners  may  do  in  thes^ 

improved  districts^  no  damages  shall  be  claimable?    I  have  read 

through  the  acts,  and  I  can  find  no  such  clause.     If  the  half  of  a 

house  be  sliced  away,  is  it  a  good  answer  to  a  claim  of  damages,  to 

«ay  that  the  property  thus  injured  is  in  an  improved  district,  and 

Aerefore  no  damages  are  due?    I  think  not.   -That  the  property 

«s  situated  in  a  favoured  district,  in  no  respect  touches  the  claim  of 

damages.    The  act  is  drawn  loosely,  obscurely,  and  is  in  many 

parts  blundered,  words  being  left  out  which  are  necessary  to  the 

sense,  and  which  it  is  easy  to  supply,  and  which  being  so  necessary*, 

"we  ought  to  supply,  to  get  at  the  meaning.     Let  us  look  at  th6 

clause  on  page  22,  Uie  rubric  of  which  is,  <  Power  to  heirs  of  entail 

^  to  ^reat,'  &c»    (Here  bis  Lordship  read  this  clause.)    Now,  there 

is  an  express  provision  here,  that  bodies  politic,  &c.  may  treat  and 

agree  for  any  damages  alleged  to  be  sustained  in  carrying  into  effect 

•any  of  the  purposes  of  the  act     And  I  beg  to  observe,  that  although 

the  persons  here  specified  are  persons  under  disability,  yet,  in  th^ 

next  section,  to  a  similar  specification,  the  words,  <  or  other  person 

-*  whatsoever,'  are  superadded.     (His.  Lordship  here  read  the  first 

portion  of  the  section,  as  to  <  Mode  of  proceeding  where  proprietors 

'*  refuse  to  sell.')     There  is  here,  too,  a  provision  for  damages,  to 

be  ascertained,' however,,  on  the  application  of  the  Commissioners 

-or  their  clerks    No  notice  is  taken  of  the  poor  persons  who  have 

sustained  danmge;  so  that  if  the  Commisfioners  do  not  apply,  there 
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til  Feb.  1837. 18,  according  to  their  argument,  no  remedy.    Looking  into  theee 

and  the  other  daoses,  it  is  plain  that  the  damages  are  not  confined  to 

property  reqaired,  as  the  defenders  contend,  for  the  purpose  of  the 

act     This  is  the  fair  and  rational  meaning  of  the  words  used ;  and 

this  view  is  much  strengthened  by  the  5tfa  section  of  the  schedule 

annexed  to  the  act,  w:hich  is  thus  entitled,  <  Names  of  the  owners 

^  and  occupiers  of  houses  and  grounds  in  the  LAwnmarket,  Castle 

<  Hill,  Bank  Street,  and  the  Mound,  which  will  be  affected  by  the 

f  lowering,  levelling  and  improving  of  said  streets/    There  is  no 

provision  for  widening  or  taking  away  property ;  yet  parties,  pro» 

prietors,  <  which  will  be  affected  by  the  lowering,'  &c.  are  included 

in  this  schedule,  plainly  because  the  statute  recognises  that  they 

are  entitled  to  be  indemnified*     I  do  not  observe  Strachan's  name 

in  this  schedule.    It  must  have  been  omitted  per  incoriam,  and  ^e 

omission  can  be  supplied  under  the  provisions  of  the  act    The 

4dd  and  46th  sections  of  the  second  act  (L  and  2.  Will.  IV.  c.  45,) 

remove  all  difficulty  from  tliis  question,  for  then  there  is  distinct 

provision  for  the  damage,  and  the  mode  of  ascertaining  it    The 

argument  of  the  defenders  is,  that  the  Legislature  never  intended 

to  give  damage  in  such  a  case  as  the  present    But  there  ia  nothing 

in  the  act  which,  in.  the  least  degree,  excludes  such  damage.     On 

the  contrary,  the  clauses  already  referred  to. take  it  for  granted  that 

compensation  is  to  be  made.     (His  Lordship  then  put  cases  as  to 

cellars  under  the  street  being  injured  by  the  operations,  by  having 

their  roofs  cut  off,  as  to  the  light  being  shut  out,  &e.  and  gave 

a  strong  opinion,  that,  in  such  instances,  damages  were  clearly  dne^ 

and  that  the  claims  for  such  damage  were  not  barred  by  the  Acta 

of  Parliament.) 

Lard  Glerdee. — The  Lord  Ordinary  has  repelled  the  preliminary 
defences  qua  such  alone,  so  as  to  let  the  action  proceed,  and  the 
whole  matter  is  left  open  for  after  discussion.  The  interlocutor 
reserves  the  whole  question  of  contingent  damages.  ( His  Lordship 
made  some  further  observations  as  to  the  effect  of  the  judgment; 
bu^  so  far  as  collected,  he  made  no  remarks  on  the  import  of  the 
statute.) 

Lord  Mtadowhanlu-^1  am  of  the  same  opinion  as  the  Lord  Jus* 
lice-Clerk.  In  addition  to  what  his  Lordship  has  stated,  I  hold, 
that  if  we  can  give  the  statute  an  interpretation  that  will  let  in  this 
claim,  we  are  bound  to  do  so.  This  is  a  local  act,  treated  in  gne^ 
mio  as  such ;  and  I  have  always  understood  that- a  different  princi<» 
pie  of  construction  was  received  in  local  and  personal  acts,  from 
that  applicable  to  general  and  public  acts.  This  act,  no  doubt,  is 
termed  public;  but,  as  laid  down  by  Blackstone,  &c.^  the  sole^iurw 
pose  of  this  is  to  enable  parties  to  plead  it  without  proving  that  it 
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paned.    Like  the  Scotch  acCs^  it  is  passed  salvo  jure  cojuslibet;  il  Feb.  l^dT^ 
and  we  must  give  a  strict  interpretatien  in  favour  of  private  rights,     ^"^^v^"^ 
Lard  Medwyn. — My  opinion  differs  from  those  expressed  by  your  n^^^'^fj]  '* 

Lordships.     It  was  admitted  at  the  bar,  that  the  claim  of  the  pur^     

saer  for  damages  was  rested  solely  on  the  improvement  acts,'  and  ^^^^  ^^ 
not  on  common  law*    Yet  it  is  important  to  consider  if,  when  a 
work  for  the  pubiio  benefit  is  executed  under  certain  powers  confer^ 
red  by  act  of  the  Legislature,  any  individual^  whose  property  has 
not  been  taken  nor  directly  injured,  has  any  right  at  common  law 
to  claim  bompensation  or  damage  for  any  inconvenience  directly 
arising  from  tiie  operation  authorised,  and  not  from  any  carelessness 
or  of^ressiveness  in  the  mode  of  operation.     Reference  was  made 
to  a  case  in  England,  (Bolton  v.  Crowther,  in  1824,)  relative  to  h 
daim  for  damage  by  road  trustees,  under  the  English  General  Road 
Act^  for  the  operation  of  levelling  a  road,  by  which  it  was  so  much 
raised,  that  the  gate  into  a  field  was  rendered  useless.     No  damage 
for  such  a  case  was  provided  by  the  statute,  and  it  was  found  by  the 
Court  of  King^B  Bench  that  none  was  due  at  common  law*    It  was 
a  necessary  result  of  an  operation  authorised  as  a  benefit  to  the  pub* 
lie.    No  part  of  his  property  was  taken,  nor  direct  injury  done  to 
it    It  remained  the  same  in  all  respects  as  before,  both  the  field  it* 
aelf,  and  the  fence  around  it,  although  its  access  to  the  public  road 
was  less  conrenient  than  before,  and  required  some  little  outhiy  to 
restore  it  again,  and  though  it  could  not  be  made  in  all  respects  as 
tMmvenient  as  before.     In  the  interpretation  of  an  improvement 
act,  this  affords  a  fit  guide  for  giving  us  the  principle  of  interpret 
tation.    [Here  his  Lordship  explained  the  form  of  proceeding  in 
England,  and  the  effect  of  the  Scotch  preliminary  pleas.]    But  I 
refer  to  a  case,  decided  in  this  Division,  where  the  same  prin*- 
ciple  was  applied  in  circumstances  I  thought  of  great  hardship  • 
Caledonian  Canal  Commissioners  v.  Glengarry,  5th  June  1830. 
Glengarry  had  obtained  damages  for  ground  taken  for  the  canaL 
While  they  claimed  right  to  deepen  and  navigate  Loch  Oiofa,  h6 
claimed  compensation,  because  they  took  and  used  his  propertyi 
and  by  doing  so  injured  the  amenity  and  privacy  of  his  house  and 
pleasure  grounds  situated  on  its  banks,  and  laid  them  open  to  the 
Intrusion  of  the  public*     His  lawn  went  down  to  the  water  edge,—* 
the  loch  in  fact  formed  part  of  it     Prior  to  the  operations  for  the 
canal,  it  required  no  fence  to  keep  off  intruders,  as  there  could  be 
no  boat  on  it  but  his  own ;  but  after  the  loch  was  made  navigable 
to  the  public,  he  could  only  have  prevented  any  one  from  landing 
under  the  windows  of  his  house,  or  in  his  garden,  by  erecting  a 
park-wall,  thus  shuttuig  out  the  prospect  of  this  mi^ificent  sheet  of 
Water  as  a  picturesque  feature,  in  his  park*    The  Commissioners 
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tl  Feb.  1837.  pleaded  two  defences :  L  That  Loch  Oich  did  not  belong  to  Glen<* 
garry;  that  it  was  properly  a  navigable  lake,  and  therefore  public 
property;  and  although  Glengarry  had  the  whole  property  sur- 
rounding ity  he  had  no  special  grant  of  the  loch  itself.     2.  The 
statutes  provided  no  compensation  for  the  occupation  of  lochs  in  the 
line  of  the  canal,  for  the  purposes  of  navigation*    All  actual  da- 
mages, &c.  if  any  can  be  shewn  to  have  been  sustained,  must  be  com* 
pensated ;  but  the  consent  of  the  proprietors  to  the  canal  being 
made,  excludes  any  claim  of  this  kind,  unless  specially  stipulated  in 
the  acts.     The  judgment  was,  <  Find  that  the  loch  of  Oich,  and 
<  the  solum  of  that  lake,  are  the  exclusive  property  of  the  pursuer; 
^  but  find  the  claims  for  damages,  alleged  to'  arise  from  the  use  of 
^  that  lake,  for  the  purpose  of  navigating  the  Caledonian  Canal,'  and 
^  for  the  alleged  injury  done  to  the  privacy,  amenity,  comfort  and 
^  security  of  the  pursuer's  mansion,  grounds  and  garden,  by  or 
^  through  the  use  of  the  said  lake,  for  the  p.urposes  aforesaid,  are  in* 
^  competent  under  the  provisions  of  the  statute  libelled  on.'     This 
was  a  pretty  strong  case,  to  shew  that,  under  such  an  Act  of  Parlia* 
ment  as  the  present,  for  carrying  through  a  public  work,  held  to  be 
B  public  improvement,  no  claim  for  compensation  will  arise  to  a 
private  party,  unless  secured  under  the  express  provisions  of  the 
statute.    It  was  said  at  the  bar,  that  the  clauses  as  to  compensation 
were  not  very  happily  expressed,  and  the  Lord  Ordinary  says  that 
they  are  singularly  inaccurate.    The  Lord  Justice-Clerk  says,  that 
words  were  left  out,  and  must  be  supplied.     The  rule  of  interpret 
tation  is  held  to*  be  liberal.    It  is  the  public  against  a  private  party 
for  public  benefit.     When  his  property  is  taken  or  invaded  against 
bis  will,  this  is  the  sound  rule  .of  construction.     But  there  is  no 
taking  or  invasion  of  property  here ;  and  as  at  common  law  he  has 
no  claim,  and  as  the  act  does  not  profess  to  alter  or  supply  the  de- 
fect of  the  common  law,  we  must  be  satisfied  that  the  intention  was 
to  do  so,  and  that  the  words  of  the  statute  are  su£Bcient  to  warrant 
this  alteration  of  the  common  law;  {Divanisy  p.  695.)     In  Glen- 
garry's case,  there  were  expressions  in  the  acts  much  more  in  his 
favour  than  any  here.     Now,  it  is  singular  that  there  is  no  exr 
press  clause  generally  authorising  parties  to  claim  compensation,  or 
descriptive  of  the  damages  for  which  such  is  to  be  claimed.     The 
first  clause  on  this  matter  is,  that  where  heirs  of  entail,  or  other 
parties  incapacitated,  are  authorised  to  sell  and  convey  their  property, 
and  to  treat  and  agree  for  any  damage  alleged  to  be  sustained  in 
^rrying  into  effect  any  of  the  purposes  of  this  act,  &c.    Now,  this 
clearly  relates  solely  to  persons  incapacitated,  and  authorising  them 
to  treat  as  if  no  such  disability  existed.     But  when  it  speaks  of  da- 
mages here,  is  it  meant  to  give  any  definition  of  the  damages  for 


No.  1 10.  COtJllT  OF  SESSION.  6 1 5 

'Wbich  compenaatidn  is  to  be  given,  or  does  it  import  any  thing  else  81  Feb.  1837; 
but  the  damages  due  at  common  law,  or  can  it  be  held  that  this    ^"^^v^i^ 
means  such  as  are  not  so  due  ?  The  clause  is  introduced,  not  to  give  l^^'j^^*''  ^' 
a  right  to  damages  they  would  not  be  otherwise  entitled  to,  but  to     ---— 
authorise  parties  not  otherwise  entitled,  to  treat  for  damages  due  by  r^^*^.  ^   ) 
law,  to  settle  in  that  manner  instead  of  by  a  court  of  law.     That  is 
the  sole  purpose  of  this  clause ;  and  no  intention  is  indicated  to  alter, 
in  any  other  respect,  the  common  law,  and  to  introduce  a  claim  of 
•damages  which  did  not  previously  exist     It  was  to  supply  a  defect 
4E>f  power  in  the  special  case  of  managers  as  to  the  settlement  of  legal 
claims,  not  to  establish  as  legal,  claims  not  then  recognised  at  com-* 
mon  law#    The  next  is  the  important  clause,  applicable  generally  to 
all  persons  refusing  to  treat,  agree  and  settle  for  the  damages,  in 
respect  of  the  same  as  aforesaid.     Here  there  is  as  little  indication 
«f  any  intention  in  providing  for  the  damages  sustained  in  carrying 
'through  the  purposes  of  this  act,  to  go  beyond  what  are  due  at  com- 
mon law.    The  clause  provides,  that  if  the  parties  do  not  treat  and 
agree  as  aforesaid,  (the  aforesaid  applies  to  the  treating,  and  not  to 
the  damages,)  the  Sheriff,  on  application  of  the  Commissioners,  is 
to  assess  by  a  jury  *  the  damage  or  recompence,  price  or  prices,  to 
^  be  awarded  to  owners  and  occupiers  for  any  lands,  houses,  tene« 
<  ments,  leases  and  heritages,  for  their  respective  estates  and  inte^ 
^  rests  in  the  same,  or  for  any  damage  done  thereto.'     This  in« 
4;ludes  two  sets  of  claims :  Istj  Where  the  land  or  house  is  takea 
for  the  purposes  of  the  act,  and  the  owner  or  occupier,  (if  not  occu*> 
pied  by  the  owner,)  are  to  be  indemnified  for  their  respective  in- 
terests in  it    2df  Where  the  house  or  land  is  not  taken,  but  da^ 
mage  done  to  it ;  that  is,  (in  the  absence  of  all  appearance  to  alter 
or  encroach  on  the  common  law,)  such  as  the  law  recognises  as  da- 
mage.    For  example,  if  the  fence  round  the  land  is  taken  down,  or 
the  drain  shut  up,  or  the  house  rendered  insecure,  or  the  foundation 
undermined,  or  actually  tumbles  down,  or  part  of  it  is  cut  off,  or 
cellar  lowered,  I  do  not  see  that  the  words  can  be  intended  to  com- 
prehend a  mere  inconvenience,  not  different  in  kind,  nor  much 
greater  in  degree,  than  that  in  the  English  x;a'se.     It  must  always 
be  remembered,  that  the  lowering  of  Bank  Street  is  strictly  limited, 
so  that  the  foot  pavement  is  not  to  be  lower  than  two  feet,  and  that 
this  clause  as  to  damage  is  not  applicable  to  this  alteration  alone. 
Had  it  been  so,  there  might  have  been  an  argument,  that  as  by  this 
operation  none  of  the  shops  or  houses  were  to  be  touched,  and  that 
the  effect  of  sucli  alteration  on  the  public  street  could  not  be  con- 
templated as  injuring  the  fabric,  or  affecting  the  security  of  the 
buildings,  the  clause  as  to  any  damage  done  thereto  could  be  in- 
itended  by  the  Legislature  to  apply  to  the  only  damage  which  could 
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91  F*b.  1837*  be  contemplated,  t.  e.  the  access  not  being  so  easy,  by  lowering  the 
foot  pavement,  and  making  it  necessary  to  ascend  three  steps  in- 
stead of  one.  But  it  is  a  clause  applicable  to  all  the  multifiEurioua 
operations  of  the  act,  and  not  devised  for  this  special  purpose,  nor 
specifically  applicable  to  it.  A  criticism  has  been  made  on  the  act,  to 
shew  the  inaccuracy  of  the  expressions,  that  the  clauses  as  to  rein- 
resting  the  sums  awarded  regard  only  the  price  for  subjects  sold, 
as  the  main  subject  contemplated,  and  therefore,  that  a  certain  in*- 
accuracy  of  expression  in  the  description  of  the  damages  should  not 
make  us  construe  the  act,  so  as  to  make  the  act  a  tissue  of  absurdity^ 
and  an  instrument  of  injustice,  by  excluding  the  present  daim.  But 
I  think  it  plain  there  was  no  occasion  to  put  any  thing  else  under 
the  immediate  control  of  the  Court  of  Session,  except  money  that 
was  to  be  reinvested  in  land,  and  entailed  in  terms  of  the  existing 
entails ;  that  as  to  that  other  class  of  damage  arising  from  injury  to 
the  building,  it  is  not  to  be  secured  to  a  future  heir  of  entail,  but  to 
be  laid  out  instantly  to  repair  the  injury  to  the  building,  and  for 
which  the  ordinary  remedies  of  law  would  be  sufficient,  as  in  other 
oases  of  damage  to  entailed  property.  It  is  perfectly  plain,  that  if 
the  damage  here  claimed  be  due,  it  is  only  L.IO  or  L.i5«  His 
•Lordship  then  added,  that  the  present  case  appeared  to  him  to  be 
xuled  by  the  English  case  of  Bolton. 

Ijord  Meadowbanh — I  had  omitted  to  notice  that  the  case  of  Bot 
ton  was  under  a  general  act,  where  the  principle  of  interpretation  is 
entirely  different. 

The  Lords  <  adhere  to  the  interlocutor  complained  o^  refuse  the 
<  desire  of  the  note ;  of  new  find  the  defenders  liable  in  expenses.' 

Lord  Ordinary,  Jeffrey.  Act.  SoL-Gmu  ( RuiherfiardJ  J.  Andtnan,  Alt.  Deaa, 
o/Fac.  {Hope^)  Geo.  Qraxt.  David  Gray,  S.  S.  C.  and  James  Bridges,  W.  & 
Agents.         T.  Clerk. 

R. 


Judgment. 


FIBST  DIVISION. 


No.  CXI. 


23d  February  1837. 


JOHN  RAE  Junior 

agcanat 

JAMES  HENDERSON. 


Stamp  Act.— Stat,  55.  Geo.  III.  c.  184.— Disposition  omhivm 
BONORUic.  —  A.  tru^-di^sition  onmium  bonorum,  the,  exeeutum 
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of  which  was  Ae  condition  of  the  granJters  being  liberated  under  the  S3  Feb.  I837» 
Act  of  Gracejfotaid  not  to  require  a  stamp,  although  wed  by  a  third    ^'^V^^ 

^^^- .  Rae  V.  Hen- 

In  this  case  tbe  following  point  occnrred :  An  objection  was  taken  KamUTe. 
to  the  title  of  the  pursuer,  a  trustee  infeft  in  certain  lands  under 
a  trost-dispositioii  omnium  bonorum,  to  pursue  a  removing  against 
a  tenant,  on  the  ground  that  the  disposition  which  formed  his  only 
title  was  not  stamped. 

A  stamp,  it  was  pleaded,  was  necessary,  even  admitting  that  the 
party  was  liberated  on  condition  of  executing  the  disposition ;  be- 
cause, as  it  was  not  a  deed  required  by  the  Act  of  Grace,  1696^ 
e.  33,  but  by  the  later  statute,  6.  Geo.  IV.  c.  62,  §  7,  it  did  not  come 
under  tbe  exemption  of  the  55.  Geo.  III.  c.  184,  in  favour  of  <  all 

<  proceedings  under  the  Scots  statute,  relative  to  the  aliment  of  poor 

<  prisoners,'  and  therefore  could  not  be  produced  in  judgment  until 
stamped.  Besides,  that  exemption  was  only  to  operate  in  favour 
of  tbe  prisoner ;  and  therefore,  although  the  unstamped  deed  might 
be  sufficient  for  his  liberation,  it  could  not  be  judicially  founded  on 
by  third  parties  without  being  regularly  stamped. 

It  was  answered,  that  there  could  be  no  doubt  of  the  disposi- 
tion being  the  condition  of  the  grantePs  liberation,  as  it  appeared 
from  the  minutes  that  the  bailies  ordered  him  to  grant  it ;  and 
that  this  was  just  part  of  the  ordinary  procedure,  in  applications 
like  the  present,  for  liberation  under  the  Act  of  Grace. 

The  Court  being  of  opinion  that  the  execntioh  of  the  disposition  JudgoMBt.  { 
was  the  condition  of  his  liberation,  and  that  it  came  within  the  ex* 
emption  of  the  Stamp  Act,  as  part  of  the  ordinary  proceedings  un« 
der  the  Act  of  Grace,  repelled  the  objection. 

liprd  Ordinary,  OorvAotiM.  Act.  Dean  ofVuc.  (Hofe^J  TvmbulL         Alt.  JUbn- 

uUk^Nwva.     Loekhioi,  Mmkr ^  JVkUdi€ad^  W.  S.  9nd Mtx.  BamO^ 
Agents.  B.  Clerk. 

C.  R* 
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FIRST  DIVISION. 

No.  CXII.  24<ft  February  1837. 

THE  PROVOST,  MAGISTRATES  AND  TOWN- 
COUNCIL  OF  STIRLING, 

against 
THE  COLLECTOR  OF  THE  MINISTERS'  WIDOWS' 

FUND. 

Ministers'  Widows'  Fund. — Stat.  54.  Geo.  III.  c.  169.— 

Church. — The  Town-Council  of  a  royal  burgh^  having  obtained 

the  sanction  of  the  Presbytery  for  reviving  a  third  charge^  in  a 

.    parish  comprehending  the  burgh  as  well  as  a  landward  district^  an 

:    eondiiion  that  they  should  guarantee  a  stipend  of£StOO  to  the  third 

minister ;  and  the  Toum-Council  having  acted  as  patrons^  and  in 

I    various  acts  of  Council  making  presentations^  stated^  t/iat  they  were 

bound  to  the  Presbytery  for  a  stipend  of  this  amount  ;—fvund^  thai 

y  as  the  Town*Council  were  clearly  bound  to  provide  this  stipend^  the 

'    endowment  was  thus  a  permanent  benefice,  in  the  sense  of  the  Wi* 

;    dows^  Fund  Act,  in  terms  of  54.  Geo,  IIL  c.  169 ;  and  that  tfie 

;    patrons  were  therefore  li(d>le  in  payment  of  the  vacant  stipend  to  tlie 

fund. 

KaiiatiTe.  '  Prior  to  1643,  there  was  only  one  minister  in  Stirling",  whose 
stipend  was,  and  still  is  paid  ont  of  the  teinds  of  the  parish,  which 
inclades  a  landward  district  as  well  as  the  royal  burgh  of  Sdriing; 
Besides  his  stipend,  the  minister  had  right  to  a  boat's  fishing  oo 
the  river  Forth,  and  to  a  manse  and  glebe.  In  the  year  above 
mentioned,  a  second  minister  was  established  by  authority  of  th^ 
Presbytery,  with  a  stipend,  arising  in  part  from  funds  mortified  for 
that  purpose,  and  paid  partly  by  the  Magistrates  out  of  a  converted 
multure,  which  was  applicable  to  various  objects  of  public  expen- 
diture. 

The  two  ministers  officiated  in  the  same  church,  known  as  the 
East  Church ;  and  matters  remained  on  this  footing  till  1730,  when 
a  proposal  was  made  to  fit  up  the  West  Church,  and  settle  a  third 
minister,  *  to  dispense  the  ordinances  in  the  West  Church,  and  to 
<  take  his  proportionable  part  of  the  ministerial  charge  in  the  con- 

*  gregation,  in  conjunction  with  the  other  two  worthy  ministers 

*  already  settled  therein/    This  was  adopted  by  the  Magistrates 
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hj  an  act  of  Cbnncil,  (Jan.  17310  settling  a  stipend  of  IS0O  merks  84  Feb.  1837. 
Scots ;  and  sanctioned  by  the  Presbytery. 

Mr  Ebenezer  Erskine  was  inducted  into  the  new  charge ;  but  he 
haying  been  suspended  in  1733^  and  having  subsequently  seceded 
and  been  deposed  in  1740,  so  many  of  the  inhabitants  adhered  to 
him,  that  the  Town-Council  deemed  it  inexpedient  to  appoint  a 
successor.  This  gave  occasion  to  proceedings  in  the  church  courts  $ 
but  the  Synod  of  Perth  and  Stirling  having,  in  1747,  *  declared 
^  that  they  do  not  find  sufficient  foundation  for  perpetuation  of  the 
<  third  charge,'  the  matter  was  allowed  to  drop.  > 

After  an  interval  of  between  sixty  and  seventy  years,  complaints 
of  want  of  church  accommodation  having  begun  to  be  made  by  the 
inhabitants,  the  Council,  in  1817,  when  both  the  first  and  second 
charges  bafi^ened  to  be  vacant,  resolved  again  to  fit  up  the  West 
Church,  and  employ  an  unordained  assistant,  to  preach  with  the  two 
ministers  alternately  in  both  churches.  ' 

The  minute  of  Council,  (March  12.  1817,)  embodying  this  re-« 
solution,  provides,  ^  that  the  sum  of  L.150  sterling  yearly  shall  be 
^  raised  as  a  provision  for  the  said  assistant,  in  manner  following 
f  viz.  That  Cowan's  Hospital  shall  contribute  the  sum  of  L.70  ster^ 
^  ling  yearly,  Spittal's  Hospital  the  sum  of  L.40  sterling  yearly^ 
*  and  Allan's  Hospital  the  like  sum  of  L.40  sterling  yearly.'  « 
'  Dr  Wright  of  Markincfa  was  chosen  first  minister,  but  a  compe- 
tition for  the  second  charge  having  taken  place  between  Mr  Small 
of  Stair  and  Mr  Archibald  Bruce,  their  friends  arranged  the  matter 
hf  resolving)  instead  of  an  unordained  assistant,  to  have  a  third 
minister;  and  accordingly,  (June  2.  I8I79)  an  act  of  Council  was 
passed  to  the  following  efiect :  ^  The  Council,  in  the  first  places 
unanimously  resolve,  that  the  said  Mr  Archibald  Bruce  shall  be 
ordained  third  minister  of  the  town  and  parish ;  and  that  he  and 
the  other  two  mbisters  shall  preach  alternately  in  both  churches^ 
so  as  always  to  form  only  one  parish  with  one  kirk-session,  and 
having  the  sacrament  dispensed  by  all  the  three  ministers  alter^A 
nately  in  the  East  Church ;  reserving  always  to  the  Magistrates 
and  Town-Council  their  right  to  the  patronage  of  the  said  third 
charge  thus  instituted  by  them,  with  a  salary  of  L.  150  sterling 
yearly, -as  fixed  by  the  said  act  of  Council,  of  date  the  12th  day 
of  March  last*.  The  Council  farther  unanimously  resolve  to  grant 
a  presentation  in  favour  of  Mr  Small  to  the  said  second  charge.'  - 
In  order  to  have  this  resolution  as  to  the  third  minister  carried 
nto  effect,  the.  Magistrates  and  Council  presented  a  petition  to  the 
Presbytery,  narrating  the  proceedings  above  detailed,  <  and  pray- 
ing the  Reverend  Presbytery  to  consider  the  premises,  and  to  in- 
^sdtute  the  said  third  charge  in  the  terms  above  mentionedj  and 
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agpreeably  to  ike  rolei  of  the  cshvrch/  Tbia  petition  wat  taken 
Dto  consideration,  (July  29.  1817,)  when  ike  Presbytery  ^  did, 
and  hereby  do,  grant  the  prayer  of  the  petition  of  the  Magistrates 
and  Town-Conncil  of  Stirling,  and  revive  and  institute  the  third 
charge  of  the  town  and  parish  of  Stirling,  upon  this  oondition^ 
that  the  Magistrates  and  Town-Council  bind  themselves  to  make 
up  the  stipend  of  the  third  charge  to  L.200  per  annum;  and  they 
recommended  to  them  to  make  such  arrangements  with  the  mi* 
nister  and  kirk-session,  req>ecting  the  performance  irf  public  wor* 
ship,  as  shall  be  most  conducive  to  general  edification.' 
On  the  same  day  there  was  a  meeting  of  the  Town-Cooncil, 

when,  on  the  narrative,  <  that  the  Presbytery  of  Stirling  have  this 
day  been  pleased  to  grant  the  desire  of  the  petition  formerly  given 
in  to  them  by  the  Council,  for  reviving  the  charge  of  the  third 
minister  in  this  town  and  parish,  they  resolved  to  grant,  and  did 
at  same  time  subscribe,  a  presentation  in  Mr  Brnoe's  favour.  And 
the  Council  farther,  in  addition  to  the  salary  of  L.  150  sterling 
yearly  to  the  third  minister,  mentioned  in  their  petition  to  the 
Presbytery,  unanimously  resolved  to  guarantee  a  farther  allows 
ance  of  L.50  sterling  yearly  to  Mr  Bruce,  during  his  inoumbeney, 
which  they  propose  to  raise,  either  from  the  seat-rents,  or  by  pri* 
vate  subscription.' 
On  the  18th  of  August  1817,  there  was  another  meeting  of  the 

Magistrates  and  Town-Council,  when,  <  having  resumed  eonside* 
ration  of  their  act,  of  date  the  12th  day  of  March  last,  relative  to 
tlie  stipend  for  the  third  minister,  they  unanimously  agree,  that 
no  part  of  his  stipend  shall  be  taken  from  the  funds  of  Cowan's» 
or  Spittal's  or  Allan's  Hospitals,  without  the  consent  of  the  gnildry 
and  trades  ;  but  that  the  Council  shall,  in  terms  of  their  guarantee 
already  reported  to  the  Presbytery,  raise  the  same  in  the  mean* 
time  from  the  converted  multure,  and  any  other  funds  under  their 
administration,  and  from  private  subscriptions  and  contributi«is 
from  the  seat^holders ;  and,  for  that  purpose,  they  recommend  to 
the  guildry  and  other  public  incorporations  to  allow  the  revenue 
of  theur  seats  in  the  West  Church,  and  any  other  funds  under 
their  power,  to  be  applied  towards  the  said  stipend.'    The  stipend 

of  the  third  minister  has  accordingly  alwajrs  been  paid  out  of  the 

<wdinary  burgh  funds,  and  neither  the  second  nor  the  third  charge 

was  ever  sanctioned  by  the  Court  of  Teinds* 

Mr  Bmoe  was  inducted  into  the  third  charge  in  OetaHeat  1817, 

and  became  a  contributor  to  the  Widows'  Fund,  on  which  his  widow 

has  been  an  annuitant  since  his  death  in  1824. 

She  also  received  from  the  Town- Council  of  Stirling  L.  100  in 

namc^  of  ann.     Mr  Bruce  was  succeeded  by  Mr  Bennie,  and  bjr 
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an  act  of  Coiincil  there  was  oontinued  to  him  an  allowance  of  L.50,  24  F«K  1837. 
which  had  been  granted  to  his  predecessors,  *  in  addition  to  the    ^^^V^^ 

*  stipend  of  L.200  for  which  they  became  bound  to  the  Presbytery/  SdriST^^^ 

A  racancy  having  occurred  in  1827»  by  the  removal  of  Mr  Mar-  Collector  ol 
shall,  to  whom  the  additional  L.60  had  likewise  been  allowed,  the  widow'^'*' 
Town«Coundi  resolved,  in  an  act  of  Council,  *  that  the  stipend  of  Fund. 
the  minister  to  be  appointed  to  the  vacant  third  charge  shall  be  KamiiiTe^ 
L.200,  being  the  sum  for  which  the  burgh  was  pledged  to  the 
Presbytery,  agreeably  to  the  proceedings  which  took  place  in  July 
1817,  more  especially  as  the  state  of  the  town's  funds  will  afford 
a  larger  stipend.' 
In  1829,  Mr  Marshall  having  been  removed  to  the  second  chaige, 
vacant  by  Mr  Bennie  having  been  raised  to  the  first,  Mr  Macfiuv 
lane  was  accordingly,  in  December  1880,  presented  to  the  third 
darge,  with  the  stipend  of  L.200.     In  189^  Mr  Madarlane  was 
called  to  Edinburgh,  having,  while  holding  the  third  charge  in 
Stiriing,  o£Bc]ated  in  both  churches  one  diet  each  Sunday,  the 
other  diet  being  supplied  in  each  by  the  first  and  second  minister* 
respectively,  as  the  fixed  ministers  of  these  churches. 

On  the  occasion  of  the  vacancy  in  the  third  charge,  created  by 
Mr  Marshall's  removal,  the  Magistrates  and  Council  paid  to  the 
Widows'  Fund  L.100  as  a  half-year's  vacant  stipend ;  and  the  de- 
mand having  been  renewed  on  the  vacancy  occasioned  by  Mr  Mae^ 
£Eu4ane's  translation,  for  the  stipend  effeiring  to  the  period  from 
Michaelmas  1881  to  Whitsunday  1892,  being  the  time  when  the 
charge  was  vacant,  it  was  resisted  by  the  Magistrates.  A  charge 
was  then  given  by  the  collector  of  the  Widows'  Fund  l»r  payment 
of  L.100,  as  the  sum  due  under  the  act  64.  of  Geo.  III.  o.  160, 
which  enacts,  *  that  when  any  parish  in  the  Church  of  Scotland 
becomes  vacant  by  the  death,  translation,  resignation  or  depriva- 
tion  of  any  incumbent  holding  the  pastoral  cure  and  benefice  of 
such  parish,  and  that  vacant  stipend  thereby  arises  subsequent  to 
the  crop  and  year  1818,  such  vacant  stipend,  in  so  far  as  it  has 
heretofore  been  applicable  by  the  patron  to  pious  purposes,  shall 
thenceforth  and  in  all  time  to  come  be  levied  in  manner  herein 
mentioned,  and  paid  to  the  said  general  collector,  who  is  hereby 
authorised  to  levy  and  discharge  the  same,'  &a 
The  Magistrates  brought  the  present  suspension* 

The  Lord  Ordinary  pronounced  the  following  interloontor :  *  The  Lord  Ordi. 

*  Lord  Ordinary  having  resumed  consideration  of  the  closed  record,  ?*^'*  ^°'^* 
^  Finds,  that  the  third  pastoral  charge  in  the  burgh  of  Stirling,  be* 

^  ing  permanently  endowed  by  the  Magistrates  and  Town-Coonqil 
\4it  that  burgh,  mth  the  consent  and  under  tha  authorily  of  the 
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Presbytery  of  Stirling^,  is  to  be  held  as  a  benefice  in  the  sense  of 
the  act  17,  Geo.  11.  e.  11,  and  other  acts  relative  to  the  fund  for 
provision  of  the  widows  and  children  of  ministers  in  Scotland  > 
Finds,  that  L.75  sterling,  being  one-half  of  the  permanent  annual 
stipend,  which  was  payable  to  the  last  incumbent  when  he  was 
loosed  from  his  charge,  is  due  to  the  fund ;  and  therefore  to  that 
extent  finds  the  letters  orderly  proceeded,  and  decerns:  Find» 
the  suspenders  liable  in  expenses,'  &c» 
Both  parties  reclaimed* 


At  advising, 

SoL'Gen.  Butlierfard  and  Dunlapj  for  the  suspenders,  pleaded-^ 
The  right  of  the  Widows*  Fund  can  in  no  case  extend  beyond  thai 
of  the  patron.  In  order  to  entitle  him  to  levy  the  stipend,  there 
must  be  fruits  accruing  from  funds  sunk  for  the  porpose*  Here 
there  is  no  such  endowment,  but  merely  a  contract  to  pay  stipend  ta 
a  minister,  which  does  not  at  all  imply  that  the  payment  is  to 
be  continued  during  the  time  that  there  is  no  minister  to  re- 
ceive it  The  words  of  the  Widows'  Fund  Act  require  ^  that  the 
*  parish'  or  <  benefice'  should  be  vacant;  but  this  charge  cannot 
be  called  a  parish  nor  a  benefice,  as  itjias  never  been  sanctioned  by 
the  Court  of  Teinds ;  and  it  Is  only  in  Edinburgh  that  erecUons  of 
these  second  charges,  under  sanction  of  the  Presbytery  alone,  con-» 
fers  that  character*  It  is  admitted  that  chapels  of  ease,  though 
sanctioned  by  the  Presbytery  and  Town-Council,  did  not  make  a 
benefice ;  and,  in  the  same  way,  this  cure  can  only  be  looked  upoik 
BB  a  pastoral  charge,  and  not  a  benefice  quoad  civilia,  particularly 
after  the  decision  in  the  case  of  Gordon  v.  The  Widows'  Fund, 
18th  Feb.  1836,  JP.  C  vol.  xi,  holding  that  the  church  courts  could 
not  confer  a  right  having  any  civil  efiect  The  argument  drawit 
from  the  ann  being  found  due  can  have  no  weight,  as  that  de* 
pended  on  the  act  1762,  c.  13,  which  was  made  to  apply  to  all 
stipendiary  ministers.  In  the  case  of  the  Magistrates  of  Dun^* 
dee,  18th  Nov*  1829,  which  is  relied  on  by  the  other  side,  there 
the  actual  stipend  received  by  the  deceased  incumbent  was  L.275  ? 
but  the  addition  beyond  the  old  original  stipend  of  L.105  had  not 
been  sanctioned  by  decreet  of  the  Court  of  Teinds;  and  so  far  a» 
regarded  that  addition,  it  was  decided  by  the  Court  of  Session  that 
the  Widows'  Fund  had  no  claim :  As  to  the  old  original  stipend 
arising'  from  the  doted  funds,  'or  permanent  and  specially  appro- 
priated sources,  the  Magistrates  did  not  dispute  the  claim  beyonidk 
the  Bill- Chamber.  But  farther,  even  admitting  that  this  charge  is 
a  proper  benefice,  and  that  there  was  a  parish  vacant,  can  a  clainv 
be  Qiade  to  this  stipend  under  the  words  of  the  Widows'  Fund  Act,- 
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which*  only  gives  ^  such  stipend  in  so  far  as  it  has  heretofore  been  24  Feb.  1837. 
*  applicable  by  the  patron  to  given  purposes.'     The  Magistrates,     ^T*^^*^^ 
.  although  they  were  bound  to  pay  a  stipend  during  the  incumbency  stirHng  v?tbe 
of  the  clergy  man,  were  not  therefore  bound  to  apply  the  vacant  sti-  Collector  of 
pend  to  pious  purposes,  as  they  would  be  where  there  is  a  fund  widows'^  ^'* 
constantly  accruing,  independent  of  the  incumbency  i)f  the  minister,  Fund. 
either  from  teinds,  mortifications  or  otherwise.     Here,  however,  su^enden* 
there  was  no  proper  <  dos.'    It  was  not  similar  to  the  case  of  the  ^^^us. 
Magistrates  of  Edinburgh,  where  there  was  a  property-tax,  like 
teinds  specially  appropriated  for  the  benefice.     There  was  nothing, 
therefore,  in  the  present  case  which  rendered  it  obligatory  on  the 
patrons,  previous  to  the  passing  of  the  statute,  to  apply  the  stipend 
to  pious  uses ;  and  therefore  the  claim  under  that  statute  was  un^- 
founded.     With  reference  to  the  amount  of  the  stipend,  the  Magis-*^ 
trates  originally  agreed  to  a  stipend  of  L»150,  though  it  was  after* 
wards,  by  mistake,  referred  to  by  their  successors  as  being  L.200* 

Robertson^  for  the  chargers,  pleaded — The  Presbytery  only  con*  chargere* 
sented  to  the  revival  of  the  third  charge  on  the  Magistrates  be*  ^^^^ 
coming  bound  to  provide  a  permanent  stipend  of  L.200.  The 
Magistrates  evidently  accepted  that  condition ;  for,  in  the  presenta* 
lion  of  1824,  and  in  all  the  subsequent  presentations,  they  state 
that  to  be  the  stipend  for  which  they  were  pledged  to  the  Presby-* 
tery.  This,  therefore,  was  a  permanent  benefice  of  L.200»  In- 
deed, the  widow  of  one  of  the  incumbents,  Mr  Bruce,  received 
L.100  from  the  Town- Council  in  name  of  ann ;  and  she  has,  at  this 
moment,  an  annuity  from  the  Widows'  Fund,  in  consequence  of  her 
husband  being  admitted  a  contributor  to  this  benefice.  The  case 
of  Dundee  is  one  strongly  in  point ;  for  there,  whilst  it  was  held 
that  a  temporary  payment,  personal  to  the  minister,  could  not  be 
founded  on  as  liable  to  contribution  to  the  fund,  it  was  clearly  de-* 
cided,  that  stipends  to  second  ministers  in  royal  burghs,  thougk 
they  had  no  connection  with  teinds,  if  they  were  fixed  and  perma- 
nent, were  liable  to  contribution.  The  second  charge  has  not,  any 
more  than  this  one,  been  sanctioned  by  the  Court  of  Teinds,  and 
yet  vacant  stipend  has  always  been  paid  for  it.  Therefore,  as  the 
whole  stipend  was  permanently  attached  to  the  benefice,  and  could 
not  be  withdrawn  at  the  pleasure  of  the  Town-Council,  in  the  face 
of  their  guarantee  to  the-  Presbytery,  they,  or  any  other  patrons^ 
were  bound  to  appropriate  the  vacant  stipend  to  pious  purposes, 
and  were  therefore  due  the  Widows'  Fund  in  the  full  sum  of  L.100 
claimed  for,  that  being  the  sum  accruing  on  a  half-year's  vacancy 
ont  of  a  fixed  stipend  of  L.200. 
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124  Feb.  Idd^.  Lord  Carehoiise. — In  order  to  come  to  a  proper  judgment  in  this 
^^■^V^^  ease,  it  is  necessary,  in  the  first  place^  to  consider  the  nature  of  the 
SihfinffTth^  foundation  of  the  charge  in  question.  The  Magistrates  applied  to 
Collector  of  the  Presbytery,  making  a  proposal  for  the  revival  of  the  third 
charge,  and  agreeing  to  give  a  certain  stipend  if  it  was  so  revived, 
reserving  the  right  of  patronage  with  themselves.  The  third  charge 
IS  accordingly  revived ;  and  the  Magistrates,  who  were  the  patrons^ 
although  they  do  not  set  apart  a  particular  fund,  the  fruits  of  which 
are  to  be  applied  to  the  maintenance  of  the  clergyman,  yet  they 
became  bound  to  provide  him  in  a  permanent  stipend  of  L.200. 
Though  I  am  not  fully  master  of  the  decisions  on  the  point,  yet  I 
think  it  is  now  settled,  that  to  entitle  a  minister  to  become  a  con- 
tributor to  the  Widows'  Fund,  it  is  not  necessary  that  his  stipend 
should  be  drawn  from  the  teinds,  and  that  second  ministers,  who 
in  many  cases,  are  paid  from  the  seat-rents,  are  entitled  to  contri<- 
bute.  Now,  I  can  see  no  distinction  between  the  situation  of  these 
second  ministers  and  the  present  party,  who  is  a  third  minister. 
His  stipend  is  permanent,  for  it  is  part  of  the  agreement  between 
the  patrons  and  the  Presbytery,  that  the  former  should  supply  a 
stipend  as  long  as  the  thitd  charge  continued  revived.  The  stipend 
was  therefore,  in  my  opinion,  a  permanent  one.  It  was  of  no  con- 
sequence that  there  was  no  mortification  made  for  its  support,  if 
there  was  a  contract  entered  into,  by  which  the  Magistrates  bound 
themselves,  in  all  time  coming,  to  pay  a  certain  sum.  Therefore, 
on  the  point  which  was  originally  pressed  in  the  Outer- House, 
that  this  charge  could  not  be  held  to  be  a  benefice  in  terms  of 
the  Widows'  Fund  Act,  I  was  ef  opinion  that  it  partook  of 
that  character  just  as  much  as  if  it  had  been  payable  out  of  the 
teinds,  though  it  depended  only  on  the  personal  obligation  of  the 
Magistrates,  and  that  it  was  similar  to  the  charge  of  a  second 
clergyman.  But  the  argument  which  is  now  relied  on,  is  de« 
rived  from  the  next  clause  in  the  statute,  which  gives'  to  the 
Widows'  Fund  <  such  vacant  stipend,  in  so  far  .as  it  has  hereto* 
*  fore  been  ap|iHcable -by  the  patron  to  pious  purposes;'  and  it 
is  said  that  this^  fund  is  not  applicable  to  pions  purposes,  as  there 
required.  Nowj  I  think  this  act,  which  ought  to  be  literally 
construed,  intends,  by  this  clause,  to  limit  the  fium,  which  it 
to  go  to  the  fund,  to  the  patron's  proper  share  of:  the  vacant  sti** 
pilfad,  for  the  purpose  of  excluding  encroachment  on  the  rights  of 
that  which  may  fall  to  the  widow.  Holding,  then,  that  this  is  a 
permanent  endowment,  and  that  the  Magistrates,  the  patrons,  can 
(^nly  claim  th^  residue  after  deduction  of  the  ann,  the  question 
18,  whether  they  are  bound  to  apply  it  to  pious  purposes  and  ne 
other.    This  point  was  not  argued  before  me  formerly ;  but  I  think. 
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that  if  thej  were  bound  for  the  permanent  stipend,  I  do'not  think  SiFeb.  1837. 
they  were  entitled  to  apply  it  to  any  other  than  pious  purposes,    ^^^^v^^ 
If  their  obligation  had  been  a  simple  bond  to  the  incumbent  him-  gth-u'^^ftbe 
self,  to  provide  him  with  a  stipend,  that  would  have  been  a  diffe*  Collector  of  ^ 
tent  case;  but  here  they  are  bound  to  the  Presbytery,  and,  as  i^  w^dows'*^'* 
a  question  with  them,  they  are  not  entitled  to  apply  the  vacant  ^tit  Fund. 
pend  to  their  own  purposes ;  and  I  am  therefore  inclined  to  adhere  o^uiioii  cf 
to  the  interlocutor  on  that  point;-  but  I  have  some  doubts  whether  Court, 
it  is  not  erroneous  in  regard  to  the  extent  Of  the  vacai^t  stipend  ;• 
for,  on  the  grounds  which  I  have  now  stated,  I  think  it  must  be 
held  that  a  stipend  of  L.200  was  payable  in  all  time  coming.     I 
had  overlooked  the  fact,  that  it  was  a  condition  made  by  the  Pres- 
bytery on  the  revival  of  the  charge,  that  the  stipend  should  be 
L.200 ;  and  I  think,  with  deference,  that  there  is  evidence  that 
the  Magistrates  came  under  an  obligation  to  pay  that  sum« 

Lord  Gillies. — I  concur  with  Lord  Corehouse«  On  the  last  point 
I  would  ask,  could  the  Magistrates  now  reduce  the  stipend  to  L.  1 90  ? 
1  think  not;  for,  as  a  stipend  of  L.200  was  the  condition  made  by 
the  Presbytery,  on  which  they  consented  to  revive  the  charge,  and 
the  Magistrates  having  accepted  of  |hat  condition,  I  conceive  that 
they  are  bound  to  pay  the  stipend  of  L.^OO.  I  also  concur  with 
Lord  Corehouse  on  the  first  point  stated  by  his  Lordship. 

Lord  Mackenzie, — I  concur  in  the  opinions  delivered.  I  con- 
ceive, as  to  the  charge  in  question,  that  it  is  a  perpetual  and  regu- 
lar benefice,  and  not  merely  an  obligation  to  one  incumbent,  and 
I  agree  in  thinking  that  the  amount  was  L.200,  The  reserva- 
tion of  the  patronage  by  the  Magistrates  shews  the  perpetuity  of 
the  endowment  Suppose  that  those  p^itrons  were  not  to  exercise 
their  privileges,  then  the  jus  devolutum  would  take  plac9  as  in  other 
benefices,  and  the  vacant  stipend  must  just  be  applied  to  pious  uses 
a0  mOcb  when  the  town  are  patrons,  as  if  another  party  had  been 


Lord  PretidenJU'^l  concur.  I  think  the  oharge  here  was  a  pro- 
per benefice.  Its  revival  wai  proposed  by  the  Magistrates,  and 
agreed  to  by  the  Presbytery,'  a  church  court  from  whose  decision 
there  wa$  no  appeal,  and  whose  decision  must  therefore  be  looked 
on  like  that  of  the  General  Assembly;  and  besides,  from  the  ex- 
pression of  reviving  the  charge,  it  is  evident  that  there  was  formerly 
a  third  charge  in  existence.  As  to  the  amount  of  the  stipend,  i| 
It  clear  the  Presbytery  stipulated  for  L.300 ;  and  though  the  Magis* 
trates  wished  to  limit  it  to  L.  150,  with  L.50  of  personal  to  the 
incnmbenti  they  evidently  foilnd  that  incomp^tedtj  and  we  see  that 
they  sidwequently  held  themselves  boond  for  L.200.    I  am  therefore 
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24  Feb.  1837.  for  adhering  to  tlie  interlocutor,  except  in  so  far  as  finding  the  sum 

\         'of  L.lOO  due  instead  of  L.75. 
Stirling  ».  the       The  Courtj  accordingly,  pronounced  a  judgment,  adhering  to  the 
Collector  of     interlocutor  of  the  Lord  Ordinary,  with  the  exception  of  altering 
Widows'         ^®  su°^  decerned  for  from  L.7d  to  L.100;  and  giving  additional 
Fund.  .         expenses. 

Judgment. 

Lord  Ordioarjy  Cordumsi.      Act.  SoL-Gen.  (RuUierJvrd^J  Dmhp,  Foreman.     Alt. 

Robertson,  Grant.         J.  ^  J,  N.  Foreman,  W.  S.  and  H.  Inglis,  W.  S.  Agents. 

J3.  Clerk. 

C.  R« 


FIRST  DIVISION. 


No.  CXIII. 


2ith  February  1837. 


JOHN  YOUNG 

affainst 

JOHN  JOSEPH  CHARLES  SHERIDAN  and 

Mandatary. 


Narrative. 


Proof. — Oath  of  Reference. — (Extrinsic  or  Intrinsic.)—* 
Bill  of  Exchange. — ITie  indorsee  of  a  bill  of  exchange  having 
charged  the  acceptor  for  paymentj  the  latter  brought  a  suspension,  on 
the  groundHfttit  the  indorsee  had  not  given  value  for  the  billj  and  re* 
ferred  the  fact  to  his  oath.  He  deponed^  that  ^  he  gave  value  to  the 
'  indorser^  partly  in  money ^  partly  in  professional  services^  in  aiding 

<  him  to  complete  a  patent j  ^  partly  in  a  licence  agreed  to  be  granted 

<  to  him  for  an  invention  of  the  deponent  for  an  improvement  in  the 
*  manufacture  of  malt^  for  which  tlie  deponent  holds  a  patent  / — 

foundy  that  as  the  point  referred  was,  value  or  not^  it  was  of  no  con-- 

sequence  whether  the  value  was  of  One  kind  or  another  ;  and  the  state-- 

mentSf  therefore^  with  regard  to  services  and  the  use  of  the  patent^ 

were  not  extrinsic  qualities  which  the  deponent  was  not  entitled  to  ad^ 

ject ;  and  decree  given  against  the  suspender^  in  terms  of  the  libeL 

In  this  case  Young,  the  suspender,  had  accepted  two  bills,  one  for 
L.50,  and  another  for  L.25,  payable  three  months  after  date,  to 
order  of  the  drawer. 

The  charger,  Sheridan,  acquired  the  bills  from  the  drawer,  and 
when  due,  charged  the  suspender  for  payment,  who  suspended,  on 
the  ground  that  the  charger  was  not  an  onerous  holder ;  at  the  same 
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time  he  referred  the  matter  to  his  oath.     The  Lord  Ordinary,  on  84  Feb.  1837, 
advising  the  bill  and  ansnrers,  sustained  the  reference,  and  granted    ^«^v^ 
commission  to  a  party  in  London  to  take  the  oath  of  the  charger,  sh^e"?dao*and 
who  resided  there.     The  proceedings  which  followed  are  clearly  sta-  Mandatary. 
ted  in  the  note  of  the  Lord  Ordinary,  added  to  his  interlocutor  of  the 
29th  November  1836. 

Note. — ^  The  reason  of  suspension  is,  that  the  pursuer  (charger)  Note. 

<  did  not  give  value  for  the  bill  in  question,  which  was  indorsed  to 

<  him  by  Peter  Young,  and  the  fact  is  referred  to  his  oath.     He 

<  depones  that  he  did  give  value  to  the  indorser ;  and  being  asked^ 
^  What  the  value  was  ?  he  depones,  that  <  he  gave  value,  partly  in 
'^  money,  partly  in  professional  services  in  aiding  him  to  complete 
<'  the  patent  taken  out  by  the  said  Peter  Young,  and  partly  in  a 
"  licence  agreed  to  be  granted  to  the  said  Peter  Young  for  an  in- 
^'  vention  of  the  deponent's,  for  an  improvement  in  the  manufacture 
*^  of  malt ;  for  which  invention  the  deponent  holds  a  patent.'     The 

<  defender  (suspender)  says,  that  the .  statement  in  the  oath  with 

<  regard  to  services  and  the  use  of  the  patent  are  extrinsic  qua- 
^  lities,  which  the  pursuer  was  not  entitled  to  adject.      This  is 

<  plainly  a  mistake.     The  present  case  is  not  that  of  an  action  for 

<  money  lent,  in  which  the  defender,  on  a  reference,  admits  the 

<  loan,  but  pleads  compensation  in  extinction  of  it.     That  is  an  ex- 

<  trinsic  quality ;  because  it  would  be  equivalent  to  the  defender 

^  bringing  an  action  on  a  separate  ground  not  involved  in  the  first  ^ 

<  issue,  and  proving  his  libel  by  his  own  oath.     But  in  this  ease 

<  the  point  referred  is,  value  or  not  ?  and  it  is  of  no  consequence 
^  whether  the  value  be  of  one  kind  or  another ;  for  example,  whe- 
^  ther  it  was  given  in  money,  in  goods,,  or  in  services.  Certainly 
^  it  could  not  be  relevantly  pleaded,  that  an  indorsation  was  not 

*  onerous,  because  the  indorsee  had  been  the  factor  or  manager  of 

<  a  company,  and  received  it  as  part  of  his  wages.  Then,  it  is  said, 
'  that  the  services  are  not  sufficiently  specified ;  but  that  was  the 

*  fault  of  the  defender.  He  ought  to  have  examined  the  pursuer 
^  more  minutely  upon  the  subject.  Lastly,  the  defender  observes, 
'  that  part  of  the  value  was  for  the  use  of  a  patent  which  the  pur- 
^  Buer  agreed  to  give  to  the  indorser ;  and  that  it  is  not  stated  that 
^  the  indorser  had  ever  obtained  the  use  of  the  patent  But  the 
^  value  sworn  to  is  the  obligation  which  the  pursuer  contracted  to 

<  give  the  use  of  the  patent.     Why  the  indorser  did  not  avail  him- 

<  self  of  that  obligation,  is  a  point  on  which  the  pursuer  was  not 

<  interrogated,  and  it  is  doubtful  whether  he  could  have  been  in- 

<  terrogated  on  the  subject,  except  to  the  effect  of  proving,  either 

*  that  he  himself  had  &iled  to  fulfil  his  obligation,  or  that  th^  bar- 
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24  Feb.  1837.  <  gain  had  been  rescinded  of  consent  of  parties.    No  attempt  of  this 

<  kind  is  made ;  and  therefore  the  Court,  looking  exclusively  to 

<  what  is  sworn,  must  hold  that  value  was  given  for  the  bill,  and 

<  that  it  was  the  value  specified  in  the  deposition.' 
The  Lord  Ordinary  pronounced  an  interlocutor,  decerning  against 

the  defender,  (suspender,)  in  terms  of  the  libel. 
The  suspender  reclaimed. 


Toung  9. 
Stteridan  and 
Mandatary. 

Lord  Ordi- 
nary's Inter- 
locutor. 


Judgment. 


'    At  advising, 

The  Courts  on  the  grounds  stated  in  the  note  of  the  Lord  Ordi- 
nary, *  adhere  to  the  interlocutor  reclaimed  against^  and  refuse  the 
f  desire  of  this  reclaiming  note ;  and  of  new  find  expenses  due  to 
<  the  pursuer.' 

« 

Lord  Ordinary,  Corehouae.  Act.  Sol-Gen,  (Ruiherflard,)  Ivory*        Alt.  Dmoi 

ofFac,  (Hope,)        James  hnrie,  and  Party,  d.  S.  C.  Agents.         S,  Clerk. ' 

C.  R. 


FIRST  DIVISION. 


No.  CXIV. 


34IA  FOnutry  1837. 


GEORGE  EARL  OF  GALLOWAY'S  TRUSTEES 

against 

RANDOLPH  EARL  OF  GALLOWAY. 

'Tailzie. — (Reoistratidn.) — Stat.  10.  Geo.  Ill,  c.5. — Founds 

tliat  the  provisions  of  the  10.  Geo*  III.  c.  51,  by  which  an  heir  qfen^ 

tail  is  entitled  to  lay  the  burden  of  a  portion  of  the  sums  expended 

,    in  improving  the.  lands  and  mansion-house  on  the  succeeding  heirs 

'    of  entail^  do  not  apply  to  an  heir  possessing  under  an  unrecorded  e?i- 

Uil. 


Narrattye. 


The  deceased  George  Earl  of  Galloway,  on  the  death  of  his  fiither 
in  1806,  acquired  right  to  the  estates  of  Galloway  and  others,  in 
the  county  of  Wigton  and  stewartry  of  Kirkcudbright,  under  the 
fetters  of  a  strict  but  unrecorded  entail* 

Soon  after  his  succession,  Earl  George  determined  to  execute 
extensive  improvements,  both  on  the  estate  itself  and  the  mansion- 
house  \  and  accordingly,  between  the  years  1807  and  1823,  he  sta- 
ted that  he  had  expended  nearly  L.  18,761  on  the  former,  and  about 
L.  14,090  on  the  latter.     He  alleged,  that  in  order  to  avail  himself 
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of  the  prOTiflions  of  die  Act  of  Parliament,  10.  Geo.  III.  c.  51,  for  24  Feb.  1837. 
the  purpose  of  conBtitutiDjP  himself  a  creditor  to  the  succeediog:  heirs    ^'^^v^^ 
of  entail  in  the  legal  proportion  of  the  expenses  which  he  was  about  ^ay's^rus- 
to  incur,  he  had  given,  in  compliance  with  the  provisions  of  that  tee«  v.  £ari  of 
statute,  the  regular  notices  immediately  before  proceeding  to  eze-    *  *^^*^* 
cute  the  improvements ;  and  that  accounts  were  annually  lodged  with  Namuive. 
the  sheriff-clerk,  which,  along  with  the  vouchers,  were  duly  re- 
corded in  common  form. 

On  the  11th  of  July  1823  the  entail  was  recorded.  In  1824, 
Earl  George  obtained  an  Act  of  Parliament,  declaring  his  debts, 
amounting  to  L.293,093 :  16 :  11,  besides  a  bond  of  L.  10,000,  and 
annuities  to  the  extent  of  L.4100,  to  be  a  burden  upon  the  estate. 
The  act  expressly  proceeds  on  the  preamble,  that  these  debts  *  affect 

<  or  can  be  made  to  affect  the  said  entailed  estates,  in  respect  the 
'  said  deed  of  entail  was  not,  until  the  said  11th  day  of  July  1823, 

*  recorded  in  the  said  Register  of  Tailzies,  in  terms  of  the  said 

*  Act  of  Parliament  of  Scotland,  passed  in  the  year  1685,  entitled, 
**  Act  concerning  tailzies." 

Earl  George  died  in  1834,  having  some  years  before  granted  a 
trust-disposition  in  fovour  of  the  pursuers,  whereby  he  specially  as- 
signed, conveyed  and  made  over  to  them,  as  trustees,  for  the  piir<- 
poses  therein  mentioned,  inter  alia,  his  claims  for  the  sums  laid  out 
on  improvements  on  the  entailed  estates,  with  full  power  to  oonsti«- 
tute  and  make  effectual  the  same  against  the  succeeding  heirs  of 
entail.  At  the  first  term  after  his  death  the  free  rental  of  the  en« 
tailed  estates  amounted  to  about  L.2024. 

The  pursuers,  as  trustees  of  Earl  George,  instituted  the  present 
action,  under  the  statute  10.  Geo.  III.  c  51,  against  the  defender, 
the  next  heir  of  entail,  in  the  possession  of  the  entailed  estate,  for  one«> 
third  of  the  sum  expended  in  improvements ;  but  the  liability  of  the 
future  heirs  being  limited  to  four  years'  rents  for  improvements  on 
the  estate,  and  to  two  years'  rents  for  improvements  on  the  mansion^ 
house,  the  claim  of  the  pursuers  against  the  defended  and  other 
heirs  of  entail  was  limited  to  about  L.12,144. 

The  act  10.  Geo.  III.  c.  51,.  is  entitled,  ^  An  act  to  encourage 

<  the  improvement  of  lands,  tenements  and  hereditaments  in  that 
^  part  of  Great  Britain  called  Scotland,  held  under  settlements  of 

*  strict  entail.'     The  preamble  is  as  follows :  <  Whereas,  by  an  Act 

*  of  the  Parliament  of  Scotland,  made  in  the  year  1685,  intituled, 
*<  Act  concerning  tailzies,'  all  his  Majesty's  subjects  are  empowered 

*  to  tailzie  their  lands  and  estates  in  Scotland,  with  such  provisions 

*  and  conditions  as  they  shall  think  fit,  and  with  such  irritant  and 
^  resolutive  clauses  as  to  them  shall  seem  proper ;  and  which  tail-* 
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Earl  of  Gal. 
lo way's  Tru8* 
tee«  V.  Earl  of 
Galloway. 

Narrative. 


zies,  when  completed  and  published  in  the  manner  directed  by  the 
said  act,  are  declared  to  be  real  and  effectual  against  purchasers, 
creditors  and  others  whatsoever :  And  whereas  many  tailzies  of 
lands  and  estates  in  Scotland,  made  as  well  before  as  after  pass- 
ing the  said  act,  do  contain  clauses,  binding  the  heirs  of  entail 
from  granting  tacks  or  leases  of  a  longer  endurance  than  their 
own  lives,  for  a  small  number  of  years  only,  whereby  the  cultiva- 
tion of  land  in  that  part  of  this  kingdom  is  greatly  obstructed,  and 
much  mischief  arises  to  the  public,  and  which  must  daily  increase 
so  long  as  the  law  allowing  such  entails  subsists,  if  some  remedy 
be  not  provided ;  wherefore,  to  prevent  a  mischief  and  inconve- 
niency  so  hurtful  to  the  public,'  be  it  enacted,  &c. 
By  the  9th  section  it  is  declared,  <  And  whereas  it  may  be 
highly  beneficial  to  the  public,  if  proprietors  of  entailed  estates 
were  encouraged  to  lay  out  money  in  inclosing,  planting  or  drain- 
ing, or  in  erecting  farm-houses  and  offices,  or  outbuildings  for  the 
same,  upon  their  entailed  lands  and  heritages ;  and  whereas  such 
proprietors  may  be  induced  and  encouraged  so  to  do,  if  they,  their 
executors  and  assigns,  were  secured  in  recovering  a  reasonable 
satisfaction  for  the  money  expended  in  making  such  improvements 
from  the  succeeding  heirs  of  entail;'  *  be  it  therefore  enacted  by 
the  authority  aforesaid,  that  every  proprietor  of  an  entailed  estate, 
who  lays  out  money  in  inclosing,  planting  or  draining,  or  in 
erecting  farm-houses -and  offices,  or  outbuildings  for  the  same,  for 
the  improvement  of  his  lands  and  heritages,  shall  be  a  creditor  to 
the  succeeding  heirs  of  entail  for  three-fourth  parts  of  the  money 
laid  out  in  making  the  said  improvements.' 
Sect.  10.  *  Provided  always  that  the  sum  or  sums  of  money  laid 
out  upon  such  improvements  by  any  one  heir  of  entail,  during 
his  or  her  possession,  shall  not,  in  any  case  whatever,  be  effectual 
to  constitute  a  claim  against  the  succeeding  heir  of  entail,  for 
more  than  four  years'  free  rent  of  the  said  entailed  estate,  after 
deduction  of  all  public  burdens,  liferents  and  interests  of  debts 
which  may  affect  the  said  estate,  as  the  same  shall  happen  to  be 
at  the  first  term  of  Whitsunday  after  the  death  of  the  heir  who 
expended  the  money  claimed.' 
Sect.  15.  <  And  be  it  enacted  by  the  authority  aforesaid,  that 
the  executor  or  executors,  assignee  or  assigns,  or  other  person  or 
persons  having  right  to  the  claim  arising  from  money  expended 
by  the  proprietor  of  an  entailed  estate,  in  the  improvement  thereof^ 
may,  after  the  expiration  of  one  year  from  the  death  of  the  heir 
who  expended  the  money,  require  the  heir  next  succeeding  to  the 
estate  to  pay  such  part  thereof  as  is  due  by  the  authority  of  this 
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act,  with  the  legal  interest  from  the  term  at  which  the  succeeding  S4  Feb.  1837. 
heir's  right  to  the  rents  of  the  estate  did  commence,  after  receiving     ^*^V^^ 
a  proper  discharge  and  assignment  of  the  said  claim/  &c.  loway's  Tnis- 

Sect.  16.  <  Provided  always,  that  when  any  heir  in  possession  is  tees  v.  Earl  of 
sued  for  the  money  due  on  account  of  improvements  made  upon     *  *^^*^' 
an  entailed  estate,  under  the  authority  of  this  act,  he  shall  be  dis-  NarraUye. 
charged  in  all  cases  from  such  suit,  upon  his  assigning  and  effec- 
tually conveying  to  the  creditor  or  creditors  one-third  part  of  the 
clear  rents  of  the  entailed  estate  during  his  life,  or  until  the  money 
80  due  shall  thereby  be  paid  off  and  discharged*' 
The  statute  contains  similar  provisions  with  regard  to  the  im- 
provements on  the  mansion-house,  with  this  difference,  that  the 
amount  is  limited  to  two  years*  rents  of  the  estate. 

The  last  section  contains  the  following :  <  And  be  it  farther  en- 

*  acted  and  declared,  by  the  authority  foresaid,  that  this  act  shall  ez- 

<  tend  to  and  comprehend  all  tailzies  of  lands  or  heritages  in  that 

<  part  of  Great  Britain  called  Scotland,  made  or  to  be  made,  and 

*  whether  prior  or  posterior  to  the  said  act  made  in  the  year  1685.' 

Defences  were  given  in,  stating  that  the  statute  did  not  apply 
where  the  entail  was  unrecorded ;  secondly,  that  the  sum  claimed 
had  been  already  paid ;  and,  thirdly,  that  there  had  been  irregularity 
in  the  notices,  vouchers,  &c. 

The  Lord  Ordinary  ordered  cases  on  the  two  first  pleas. 

The  pursuers  pleaded — One  of  the  leading  objects  of  the  Act  Pursuers* 
10.  Geo.  III.  c.  51,  was  to  protect  the  estate  from  alienation,  by  ^'^^ 
allowing  a  certain  portion  of  the  outlay  of  the  heir  in  possession  on 
improvements  to  be  made  a  burden  on  the  succeeding  heirs,  with- 
out a  forfeiture  of  his  right ;  and  at  the  same  time  to  protect  the 
creditors.  The  very  statement  of  this  object  shows  the  application 
of  the  statute  to  all  entails.  There  is  no  exclusion  of  unrecorded 
entails  from  the  privileges  of  the  statute,  nor  is^  there  any  express 
limitation  of  its  privileges  to  such  only  as  are  recorded ;  and  in  the 
construction  of  all  remedial  statutes,  (under  which  class  the  present 
unquestionably  falls,)  it  is  a  settled  rule  that  their  operation  is  not 
to  be  limited  by  inference  or  implication. 

It  cannot  be  said  that  an  heir  possessing  lands  under  the  fetters 
of  a  strict  entail,  but  before  the  entail  is  recorded,  is  not,  according 
either  to  the  common  meaning  or  legal  interpretation  of  the  term, 

*  a  proprietor  of  an  entailed  estate.'  That  he  does  not  possess  the 
estate  in  fee-simple  is  incontrovertible.  The  fetters  of  the  entail, 
indeed,  may  not  be  effectual  to  exclude  the  diligence  of  creditors,  be- 
cause a  certain  mode  of  publication  having  been  prescribed  by  the 
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24  FVib.  1837.  statute,  the  interests  of  third  parties  cannot  be  effected  without  a 

^^V^^    strict  compliance  with  all  its  formalities.    But  the  fetters  are,  never- 

loway'B  Tn»-  tlieless,  effectual  against  the  heir  in  possession.    They  are  the  con- 

tcet  V.  Eari  of  ditions  of  his  tenure ;  and  any  act  of  contravention  draws  after  it  a 

a  ow9y.       forfeiture  of  his  right.     A  party  possessing  an  estate  under  such  a 

Purenara'        title  cannot  be  otherwise  designated  than  as  the  proprietor  of  an  en- 

^  tailed  estate ;  and  when  it  is  kept  in  view  that  the  benefits  of  the 

statute  are  extended  ^  to  every  proprietor  of  an  entailed  estate/  the 

pursuers  conceive,  that,  on  principles  of  sound  construction,  there  is 

no  ground  for  the  exclusion  of  heirs  possessing  under  unrecorded 

tailzies. 

An  important  corroboration  of  this  argument  is  to  be  derived  from 
the  last  clause  of  the  statute.     It  declares,  <  that  this  act  shall  ex- 

*  tend  to  and  comprehend  all  tailzies  of  lands  and  heritages  in  that 

*  part  of  Great  Britain  called  Scotland,  made  or  to  be  made,  and 

*  whether  prior  or  posterior  to  the  act  1685.'  The  attention  of  the 
Legislature  had  been  evidently  directed  to  the  entails  to  which  the 
provisions  of  the  statute  were  to  extend.  It  will  be  observed  that 
it  embraces  all  entails  *  made  or  to  be  made/  It  declares  that  there 
shall  be  no  distinction  between  those  made  before  and  those  made 
after  the  act  1685.  But  adopting  the  most  comprehensive  phraseo- 
logy, it  enacts  that  it  shall  extend  to  all  tailzies  of  lands  and  heri- 
tages <  in  Scotland.'  Considering  the  latitude  of  this  enactment,  it 
is  submitted  that  nothing  short  of  a  saving  and  excepting  clause  in 
regard  to  unrecorded  entails  can  debar  the  pursuers  from  claiming 
the  benefit  of  the  statute. 

By  way  of  illustration, — Put  the  case  that  an  entail,  executed  be- 
fore the  act  1685,  had  continued  to  the  present  time,  as  the  regu- 
lating investiture  of  an  estate,  without  having  been  recorded, — could 
it  be  disputed,  in  opposition  to  this  express  direction  of  the  statute, 
that  the  heir  in  possession  might  effectually  burden  the  subsequent 
heirs  for  improvements?  But  there  is  unquestionably  no  room  for 
distinguishing  on  this  point  between  entails  executed  before  or  after 
the  act  1685,  the  statute  10.  Geo.  III.  being  obviously  framed  for 
the  very  purpose  of  removing  every  such  ground  of  distinction. 

It  may  be  conceded  to  be  now  settled  law,  in  consequence  of 
certain  late  decisions  in  the  Court  of  Session,  affirmed  in  the  House 
of  Peers,  that  an  entailed  estate  may  be  attached  by  the  diligence 
of  creditors  for  all  debts,  personal  or  real,  contracted  before  the  date 
of  registration.  But  this  concession  does  not  affect  the  present 
question  ;  for  it  is  a  principle  of  law  equally  well  settled,  that  in 
a  question  inter  hseredes,  the  whole  obligations,  prohibitions  and  irri- 
tancies may  be  enforced  against  an  heir  in  possession,  although  the 
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entail  has  never  been  recorded,  and  that  an  heir  who  allows  the  84  Feb.  1837. 
estate  to  be  adjudged  for  debt  thereby  incurs  an  irritancy,  in  con-     ^*^V^^ 
sequence  of  which  his  right  to  the  estate  may  be  forfeited ;  Willi-  jo™^^  x,ui, 
son  V.  Creditors  of  Dorator,  8th  Dec.  1724,  Mor.  15,871 ;  Willi-  teetv.  Eirlof 
son  V.  Callender  of  Dorator,  26th  Feb.  1724,  Mor.  16,369 ;  Hall  v.  ^•^•y- 
Cassy,  7  th  Feb.  1726,  Mor.  15,373.  Puwutw' 

To  put  the  case  practically :  Let  it  be  supposed  that  an  heir  of 
entail  expends  a  large  sum  of  money  in  improvements  allowed  by  the 
statute,  and  that  the  creditors  for  the  furnishings,  distrusting  his 
personal  credit,  proceed, to  lead  adjudications  against  the  estate,  or 
to  insist  for  and  obtain  heritable  security.  -  Now,  if  a  declarator  of 
irritancy  be  raised  against  th*e  heir  in  this  state  x>f  matters,  it  may 
be  true  that  the  law  will  allow  him  the  benefit  of  purgation  ;  but,  on 
the  other  hand,  it  is  just  lequally  clear  that  he  cannot  avail  himself 
of  the  benefit  from  the  want  of  the  requisite  funds ;  for  it  cannot  be 
Supposed,  that  after  the  estate  has  been  torn  by  the  competing  dili- 
gence of  adjudging  creditors,  he  could  raise  money  to  discharge  bis 
debts,  except  by  granting  more  extensive  securities  over  the  estate. 
Hence  the  consequence  is  inevitable.  The  estate,  with  all  its  im- 
provements, would  pass  into  the  hands  of  the  next  heir,  the  forfei- 
ture being  irretrievable. 

.  Seeing,  then,  the  consequences  in  which  an  expenditure  on  im- 
provements may  involve  an  heir  of  entail,  where  the  entail  is  unre- 
corded, the  pursuers  confidently  ask,  is  there  any  principle  for  hold- 
ing that  such  an  heir  should  be  excluded  from  taking  benefit  by 
the  statute,  merely  because  the  creditors  for  the  improvements  may 
adjudge  the  estate,  if  it  be  demonstrable  that  their  diligence  would 
be  a  positive  act  of  contravention,  drawing  after  it  the  heavy  penal- 
ties of  forfeiture  ?  His  hands  are  very  effectually  tied  up  from  con- 
tracting debt;  and  considering  that  the  statute  was  passed  to  *  in- 
<  duce  and  encourage '  proprietors  of  entailed  estates  to  lay  out 
money  in  improving  their  properties,  it  would  be  little  less  than 
mockery  to  say  that  there  was  no  occasion  for  holding  out  such  en- 
couragement where  entails  were  unrecorded,  because  the  creditors 
could  make  their  debts  effectual  against  the  lands,  if,  at  the  same 
time,  it  was  admitted  that  they  could  not  do  so  without  subjecting 
the  proprietor  to  the  loss  of  the  whole  estate. 

The  leading  argument  in  the  defender's  case  is  founded  on  the 
preamble  of  the  statute.  Now,  it  is  submitted  that  no  inference 
from  this  preamble  can  be  deduced  unfavourable  to  the  views  of  the 
pursuers ;  for,  in  the  construction  of  the  statutes,  the  generality 
of  the  enacting  clauses  can  never  be  limited  by  what  is  contained 
in  the  preamble.  The  preamble  generally  sets  forth  the  leading 
evil  complained  of;  bat  it  is  never  intended  to  recite  the  extent  of 
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24  Feb.  1837.  the  redress  to  be  granted,  or  to  control  the  substantive  provisions 
'**'^^>t'^  of  the  enactment.  It  will  be  observed,  also,  that  the  preamble  is  not 
^wa**8Trus-  ^'"^'t^*'  exclusively  to  the  act  1685,  but  proceeds  in  general  terms 
tees  V,  Earl  of  to  sct  forth  as  the  cause  of  complaint,  that  <  many  tailzies  of  lands 
Galloway.  «  ^nd  cstatcs  in  Scotland,  made  as  well  before  as  after  passing  the 
*  said  act,'  contain  clauses  injurious  to  the  cultivation  of  the  land. 
The  preamble  does  not  set  forth  that  these  tailzies  had  been  com- 
pleted by  publication  in  terms  of  the  act  1685. 

It  is  said  that  extending  the  act  to  unrecorded  entails  would  be 
injurious  to  the  heirs.  But  the  heir  in  this  way  is  enabled  to  keep 
up  the  debt  against  the  estate,  which  would  otherwise  be  extinguish- 
ed in  his  person  by  confusion.  The  individuals  whom  he  employs 
for  making  the  improvements  may  compel  payment  from  him  by 
a  threat  of  personal  diligence ;  and  if  under  this  threat  he  makes 
payment  the  debt  is  extinguished,  and  is  incapable  of  being  revived 
so  as  to  be  made  the  subject  of  adjudication  or  other  diligence 
against  the  estate.  In  no  point  of  view  can  the  act  be  said  to  be 
a  limitation  of  the  heir's  right,  because,  although  he  is  empowered 
to  claim  only  three-fourths  from  the  substitute  heirs,  the  creditors 
are  equally  entitled  as  before  to  adjudge  for  the  rest.  The  rights 
of  the  creditors  remain  unaffected  by  it,  while  the  enjoyment  of  a 
beneficial  privilege  is  conferred  on  the  heir  of  entail.  And  finally, 
it  is  only  in  this  way  that  the  estate  can  be  kept  entire,  which  is 
the  sole,  object  of  an  entail.  According  to  the  views  of  the  pursuer^ 
the  estate  must  be  dilapidated  for  payment  of  the  improvements ; 
but  let  unrecorded  entails  be  brought  within  the  protection  of  the 
statute,  and  the  improvements  may  be  made  without  any  dismem- 
berment of  the  estate. 

The  second  plea  maintained  by  the  defender  is  mainly  founded 
on  the  assumption  that  the  sum  of  L.  12,000,  which  is  the  restricted 
amount  of  the  pursuers'  claim,  is  contained  in  the  Act  of  Parliament, 
and  declared  a  real  burden  on  the  estate.  But  as  it  is  admitted 
by  the  defender  that  the  value  of  the  improvements  is  not  express- 
ly included  in  the  list  of  debts,  and  as  it  is  not  admitted  by  the  pur- 
suers that  any  part  of  the  debts  so  contracted  will  be  paid  a  second 
time,  it  is  with  much  deference  submitted,  that  the  whole  sum  con- 
cluded for  in  the  present  summons  may  be  made  available  against 
the  defender  and  the  other  substitutes  in  their  order. 

On  these  grounds,  the  late  Earl  of  Galloway  was  entitled  to  bur- 
den his  entailed  estates  for  the  expenditure  laid  out  in  improvements^ 
although  the  entail  had  not  at  that  time  been  recorded. 


Defender's 
Pleas. 


The  defender  pleaded — The  late  Earl  of  Galloway,  prior  to  the 
11th  of  July  1823,  when  the  entail  was  recorded,  was  not  entitled 
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to  avail  himself  of  the  provisions  of  the  act  10.  Geo.  III.  cap.  51,  24  Feb.  1837. 
which  statute  is  inapplicable  to  any  estates,  excepting  to  those  held    ^"^V*^ 
under  strict  entail,  duly  executed  and  recorded  in  terms  of  the  act  ^"]  ^^  £*^" 
1685,  concerning  tailzies ;  Fletcher  v.  Fletcher^s  Trustees,  4th  July  tees  v.  Earl  of 
1826,  Shaw,  iv.  788.  Gailow.y. 

An  unrecorded  entail  is  thus  beyond  the  protection  of  the  act  Defender's 
1685 ;  Stair,  ii.  8.  58 ;  Ersk.  iii.  8.  25 ;  SmoUet's  Creditors  v.  ^***^ 
Smollet,  May  14.  1807,  Mor.  App.  r.  Tailzie,  No.  12.  It  is  as 
little  protected  by  that  statute  as  if  it  were  deficient  in  either  of  the 
other  requisites.  All  the  debts  contracted  by  the  late  Earl  of  Gal- 
loway prior  to  July  1823,  therefore,  could  have  been  made  to  affect 
the  estate  by  ordinary  diligence,  just  as  securely  as  if  the  clauses 
irritant  and  resolutive  had  not  been  contained  in  the  original  pro- 
curatories  of  resignations,  charters,  precepts  and  intruments  of  sa- 
sine,  or  as  if  they  had  not  been  repeated  in  the  subsequent  investi- 
tures, or  indeed  as  if  the  estate  had  been  held  .in  fee-simple.  Ac- 
cordingly, the  act  of  1824,  which  declared  Lord  Galloway's  debts 
contracted  before  the  recording  of  the  tailzie,  proceeds  upon  the 
express  ground,  that  these  debts  affect  or  could  be  made  to  affect 
the  estate,  in  respect  the  entail  had  not  been  recorded  in  terms  of 
the  act  1685.  Lord  Galloway  was  thus  in  a  position  in  which  he 
might  have  affected  the  estate  by  his  personal  debts  to  any  amount. 
He  was  entitled  to  expend  money  in  improving  the  estate,  repair- 
ing or  rebuilding  the  mansion-house,  and  the  whole  debt  which  he 
incurred  for  this  or  for  any  other  purpose  was  available  to  his  cre- 
ditors against  the  estate.  It  is  said  that  he  did  expend  upwards  of 
L.32,000  in  improvements ;  and  if  he  had  kept  debt  to  that  amount 
undischarged,  as  at  the  date  of  recording,  and  the  question  had  then 
arisen  how  far  the  creditors  were  entitled  to  payment,  there  can  be 
no  doubt  that  the  whole  sum  would  have  been  made  effectual  against 
the  estate.  In  point  of  fact,  this  debt,  with  all  his  other  debts,  was 
declared  effectual  against  the  estate,  and  put  in  the  course  of  pay-^ 
ment  by  the  provisions  of  the  act  of  Parliament  obtained  in  1824, 
which  was  found  to  be  a  more  summary  and  less  expensive  form  of 
cognoscing  these  debts.  The  question  then  is,  whether  the  late 
Earl  was  an  heir  of  entail  in  such  a  situation  as  could  take  the  be- 
nefit of  the  act  10.  Geo*  III.  cap.  51,  by  which  three-fourths  of  the 
expenditure  could  be  declared  a  burden  against  that  estate,  which, 
it  has  been  seen,  was  attachable  for  the  whole  debt. 

No  unrecorded  entail  can  be  called  a  strict  entail*  Erskine,  iii. 
8.  22,  states  as  the  first  essential  of  an  entail  under  the  act  1685, 
that  it  shall  be  recorded.  Now,  when  the  Legislature  uses  the 
word  istrict  entail,  surely  this  must  be  intended  to  signify  not  merely 
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24  Feb.  1837.  an  entail  fenced  with  irritant  and  resolutive  clauses;  but  on6  whick 
^**V^^    has  been  recorded,  and  by  which  the  lands  have  been  strictly  en- 

Wa  °a  Trus-  ^^'®^>  ^^  ^^^^  ^^^  Contraction  of  debt  thereon  is  impossible, 
tees  V.  Earl  of      It  was  Only  where  the  heir  in  possession  had  no  means  of  bar- 
Galloway.       Jening  the  estate  that  it  was  necessary  for  the  Legislature  to  iiiteY- 
Defender's      fere,  for  the  purpose  of  encouraging  improvement,  by  allowing  him 
^^^*^  to  declare  a  part  of  the  expenditure  available  against  the  estate. 

It  will  be  found,  on  looking  more  closely  at  the  statute,  that  this  is 

the  sound  construction. 

Power  is  therefore  given  to  *  every  proprietor  of  an  entailed  esr 

*  tate '  to  grant  leases  for  a  period  of  fourteen  years  and  the  life  of 
one  person,  or  for  the  lives  of  two  persons  and  the  life  of  the  sur^ 
vivor,  of  for  any  numl)er  of  years  not  exceeding  thirty*one.  Now^ 
what  is  the  meaning  of  the  words,  *  proprietor  of  an  entailed 
estate?  Can  these  be  applicable  to  a  simple  destination^  to  a 
deed  with  prohibitions,  or  to  one  secured  by  irritant  and  resolu^* 
tive  clauses,  but  not  protected  by  the  statute  1685,  when  it  wag 
at  best  doubtful  whether  any  such  deed  could  exist  at  common 
law,  and  when  the  act  1685  was  made  to  remove  such  doubt? 
Even  if  there  had  been  no  reference  to  the  act  1685  in  the  statute 
at  all,  it  is  submitted  that  this  could  not  be  maintained.  But  when 
the  act  sets  out  with  narrating  the  previous  statute  of  1685,  giving 
power  to  make  tailzies,  and  expressly  says,  ^  which  tailzies,  when 

*  completed  and  published  in  the  manner  directed  by  the  said  ad^ 

<  are  declared  to  be  real  and  effectual  against  purchasers,  creditor^ 

<  and  others  whatsoever,'  and  that  as  a  remedy  for  evils  which 
must  continue  and  increase  <  so  long  as  the  law  allowing  such  eiv- 

<  tails  subsists,'  can  there  be  any  doubt  that  the  sort  of  entail  refer«> 
red  to  is  that  which  is  recorded  under  the  act  1685,  by  which  alone 
it  is  rendered  available  against  purchasers,  creditors  and  others  what^ 
soever,  and  out  of  the  validity  of  which  complete  and  recorded  taiU 
zies,  having  the  benefit  of  the  statute,  the  evil  to  be  remedied  arises  7 

The  defender  does  not  maintain  that  the  provisions  are  to  be 
controlled  by  the  preamble,  but,  on  the  contrary,  his  airgument  iS| 
that  the  sound  construction  of  the  enacting  words  limits  the  provi<» 
sions  to  the  case  of  unrecorded  entails.  Reference  is  merely  made 
to  the  preamble,  to  show  that  the  act  1685,  and  the  publication 
thereby  required,  were  folly  in  the  view  of  the  Legislature. 

The  provision  of  the  act  10.  Geo.  III.  so  far  as  regarded  an  heir 
of  entail  in  possession  under  an  unrecorded  Entail,  (if  held  appli- 
cable to  him,)  would  be  a  limitation,  and  not  ah  extension  of  hh 
power — would  be  an  obstacle,  in  place  of  an  encouragement ;  be^ 
cause,  if  the  act  were  to  be  held  as  applicable  to  3uck  a  case,  only 
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three^fonrths  of  the  money  expended  could  be  rendered  effectnal  24  Feb.  1837. 
against  the  succeeding  heirs ;  whereas,  without  the  benefit  of  the  v^^T^ 
statute,  as  long  as  the  tailzie  was  unrecorded,  the  whole  debt  con-*  loway's  TruV* 
tracted  by  the  heir  was  effectual  airainst  the  estate  and  succeeding  ^..^-  ^ari  of 

.    •         ^/.,   •  ^  ®  Galloway. 

beirs  or  tailzie.  

The  evils  to  be  remedied  existed  only  from  entails  validly  exe-  ^«^«a(i«r*a 
cuted  and  registered  under  the  act  1685.     Such  entails,  and  such 
only,  were  effectual,  as  the  preamble  of  the  statute  expressly  states, 
against  purchasers,  creditors  and  others  whatsoever. 

The  necessary  conclusion  seems  therefore  to  be,  that  as  heirs 
under  unrecorded  tailzies  required  no  such  statute  to  render  theii 
debts  effectual,  as  they  could  have  got  no  benefit  by  a  limitation  in 
place  of  an  extension  of  the  liability  attaching  to  the  estate  and  to 
the  subsequent  heirs,  as  the  evil  to  be  remedied  did  not  exist  in 
the  case  of  unrecorded  tailzies,  and  as  the  act  in  its  outset  spe« 
cially  refers  to  evils  arising  from  entails  published  and  recorded  un^ 
6eT  the  provisions  of  the  act  1685,  it  was  to  such  tailzies  alone,  and 
not  .to  unrecorded  deeds  of  entail,  any  more  than  to  simple  destina«> 
tions,  or  to  deeds  with  prohibitory  clauses  only,  that  this  act  applies. 

Nor  let  it  be  imagined  that  any  benefit  can  be  derived  by  the 
pursuers,  from  the  circumstance  that  the  provisions  of  the  act  10; 
Geo.  III.  are  declared  to  extend  to  entails  executed  before  the  act 
1685 ;  for,  as  is  well  known,  it  has  been  settled,  that  in  order  to 
reiider  such  entails  effectual,  they  miist  be  recorded  in  terms  of  that 
act.  This  was  expressly  decided  both  in  this  Court  and  in  the 
House  of  Lords,  in  the  cases  of  Philp  v.  The  Earl  of  Rothes,  14th 
Dec  1758,  Mor.  15,609,  and  the  Earl  of  Rosebery  v.  Baird,  22d 
June  1765,  Mar*  15,619,  and  is  unquestionable  law. 

The  case  of  Fletcher  of  Saltoun  v.  Fletcher's  Trustees  may  be 
mentioned.  There  a  trust-disposition  was  granted,  with  a  direction 
to  entail  certain  lands.  During  the  minority  of  the  heir  first  called, 
considerable  sums  were  expended  in  improvements  upon  the  estate, 
but  before  the  entail  had  been  eji^ecuted.  The  heir,  after  attaining 
majority,  ibsisted  on  the  execution  of  the  entail,  and  afterwards 
brought  an  action  for  three-fotirths  of.  the  expeiiditore.  The  entail 
was  of  course  executed,  but  it  was  held  that  no  action  lay  for  in^ 
demnification  of  these  improvements.  It  is  therefore,  upon  the 
whole,  submitted,  that  no  such  demand  as  the  one  now  insisted  in 
CM  exist,  exceptiiig  in  the  case  of  a  regularly  recorded  tailzie,  hav- 
ing idl  the  requisites  of  the  act  16853  where  the  estate  is  by  such 
registration  exposed  to  those  evils,  to  remedy  which  the  act  10. 
Geo.  IlL  was  introduced. 

The  pursuers  admit  ^  that  an  entsiiled  estate  may  be  attached 
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24  Feb.  1637.  an  entail  fenced  with  irritant  and  resolatiye  clauses^  but  one  whick 
^**V^^    has  been  recorded,  and  by  which  the  lands  have  been  strictly  en- 

Iowa  ^8  Trus-  t^''®^>  ^^  ^^^^  ^^^  contraction  of  debt  thereon  is  impossible. 
tee«  V.  Earl  of      It  was  only  where  the  heir  in  possession  had  no  means  of  bor- 
Gttiloway.       dening  the  estate  that  it  was  necessary  for  the  Legislature  to  inter- 
Defender's      fere,  for  the  purpose  of  encouraging  improvement,  by  allowing  him 
^^^^  to  declare  a  part  of  the  expenditure  available  against  the  estate. 

It  will  be  found,  on  looking  more  closely  at  the  statute,  that  this  ia 

the  sound  construction. 

Power  is  therefore  given  to  <  every  proprietor  of  an  entailed  ea^ 

*  tate '  to  grant  leases  for  a  period  of  fourteen  years  and  the  life  of 
one  person,  or  for  the  lives  of  two  persons  and  the  life  of  the  sur* 
vivor,  of  for  any  numl)er  of  years  not  exceeding  thirty-one.  Now, 
what  is  the  meaning  of  the  words,  *  proprietor  of  an  entailed 
estate?  Can  these  be  applicable  to  a  simple  destination,  to  a 
deed  with  prohibitions,  or  to  one  secured  by  irritant  and  resolttt^ 
tive  clauses,  but  not  protected  by  the  statute  1685,  when  it  wag 
at  best  doubtful  whether  any  such  deed  could  exist  at  common 
law,  and  when  the  act  1685  was  made  to  remove  such  doubt? 
Even  if  there  had  been  no  reference  to  the  act  1685  in  the  statute 
at  all,  it  is  submitted  that  this  could  not  be  maintained.  But  when 
the  act  sets  out  with  narrating  the  previous  statute  of  1685,  giving 
power  to  make  tailzies,  and  expressly  says,  <  which  tailzies,  when 

*  completed  and  published  in  the  manner  directed  by  the  said  acC^ 
<  are  declared  to  be  real  and  effectual  against  purchasers,  creditor^ 
( and  others  whatsoever,'  and  that  as  a  remedy  for  evils  which 
must  continue  and  increase  <  so  long  as  the  law  allowing  such  eiv- 
'  tails  subsists,'  can  there  be  any  doubt  that  the  sort  of  entail  refer* 
red  to  is  that  which  is  recorded  under  the  act  1685,  by  which  alone 
it  is  rendered  available  against  purchasers,  creditors  and  others  whatt 
soever,  and  out  of  the  validity  of  which  complete  and  recorded  taiU 
zies,  having  the  benefit  of  the  statute,  the  evil  to  be  remedied  arises  ? 

The  defender  does  not  maintain  that  the  provisions  are  to  be 
controlled  by  the  preamble,  but,  on  the  contrary,  his  «(rgument  isi 
that  the  sound  construction  of  the  enacting  words  limits  the  provi<» 
sions  to  the  case  of  unrecorded  entails.  Reference  is  merely  made 
to  the  preamble,  to  show  that  the  act  1685,  and  the  publication 
thereby  required,  were  folly  in  the  view  of  the  Legislative. 

The  provision  of  the  act  10.  Oeo.  III.  so  far  as  regarded  an  heir 
of  entail  in  possession  under  an  unrecorded  Entail,  (if  held  appli- 
cable to  him,)  would  be  a  limitation,  and  not  ah  extension  of  hh 
power — would  be  an  obstacle,  in  place  of  an  encouragement ;  be^ 
cause,  if  the  act  were  to  be  held  as  applicable  to  3uch  a  case,  only 
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three-fourths  of  the  money  expended  conid  be  rendered  effectual  24  Feb.  1837. 
against  the  Bucceeding  heirs;  whereas,  without  the  benefit  of  the  ^  i*iC^ 
statute,  a9  long  as  the  tailzie  was  unrecorded,  the  whole  debt  con-*  loway's  TruV* 
tracted  by  the  heir  was  effectual  against  the  estate  and  succeeding  ^^'  ^"ri  of 
heirs  of  tailzie.  

The  evils  to  be  remedied  existed  only  from  entails  validly  exe*  ^^«a(i«r'a 
cuted  and  registered  under  the  act  1685.     Such  entails,  and  such 
only,  were  effectual,  as  the  preamble  of  the  statute  expressly  states^ 
against  purchasers,  creditors  and  others  whatsoever. 

The  necessary  conclusion  seems  therefore  to  be,  that  as  heirs 
under  unrecorded  tailzies  required  no  such  statute  to  render  their 
debts  effectual,  as  they  could  have  got  no  benefit  by  a  limitation  in 
place  of  an  extension  of  the  liability  attaching  to  the  estate  and  to 
the  subsequent  heirs,  as  the  evil  to  be  remedied  did  not  exist  in 
the  case  of  unrecorded  tailzies,  and  as  the  act  in  its  outset  spe« 
cially  refers  to  evils  arising  from  entails  published  and  recorded  un-^ 
iet  the  provisions  of  the  act  1685,  it  was  to  such  tailzies  alone,  and 
not  .to  unrecorded  deeds  of  entail,  any  more  than  to  simple  destina«> 
tionSy  or  to  deeds  with  prohibitory  clauses  only,  that  this  act  applies. 

Nor  let  it  be  imagined  that  any  benefit  can  be  derived  by  the 
pursuers,  from  the  circumstance  that  the  provisions  of  the  act  10; 
Geo.  III.  are  declared  to  extend  to  entails  executed  before  the  act 
168& ;  for,  as  is  well  known,  it  has  been  settled,  that  in  order  to 
reiider  such  entails  effectual,  they  miist  be  recorded  in  terms  of  that 
act  This  was  expressly  decided  both  in  this  Court  and  in  the 
House  of  Lords,  in  the  cases  of  Philp  r.  The  Earl  of  Rothes,  14th 
Dec  1758,  Mar.  15,609,  and  the  Earl  of  Rosebery  v.  Baird,  22d 
June  1765,  Mor.  15,619,  and  is  unquestionable  law. 

Tbe  case  of  Fletcher  of  Saltoun  v.  Fletcher's  Trustees  may  be 
mentioned.  There  a  trust-disposition  was  granted,  with  a  direction 
to  entail  certain  lands.  During  the  minority  of  the  heir  first  called^ 
considerable  sums  were  expended  in  improvements  upon  the  estate, 
but  before  tbe  entail  had  been  executed.  The  heir,  after  attaining 
majority» '  insisted  on  the  execution  of  the  entail,  and  afterwards 
brought  an  action  for  three-fourths  of  the  expenditure.  The  entail 
was  of  course  executed,  but  it  was  held  that  no  action  lay  for  in« 
demnification  of  these  improvements.  It  is  thereforCi  upon  the 
wholC)  submitted,  that  no  such  demand  as  the  one  now  insisted  in 
cttd  exist,  etceptiiig  in  the  case  of  a  regularly  recorded  tailzie,  hav- 
ing idl  the  requisites  of  the  act  16853  where  the  estate  is  by  such 
registration  exposed  to  those  evils,  to  remedy  which  the  act  10. 
Geo.  III.  was  introduced. 
.    The  pursuers  admit  <  that  an  entailed  estate  may  be  attached 
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24  Feb.  1837.  <  by  the  diligence  of  creditors  for  all  debts,  personal  or  real,  con- 

^""^y^    *  tracted  before  the  date  of  registration.'     It  therefore  necessarily 

loway^s  Trus-  'ol'ows,  that  every  farthing  of  debt  which  Lord  Galloway  had  in- 

tees  i;.  Earl  of  curred,  either  in  improvements  upon  the  estate  or  otherwise,  prior 

a^^oway,        ^^  j^l^  |q23,  could  be  rendered  available  against  the  estate,  not- 

Defender*8      withstanding  the  prohibition  against  contracting  debt  contained  in 

^^  the  entail,  and  fenced  with  irritant  and  resolutive  clauses. 

The  pursuers  say  that  unrecorded  entails  are  available  inter  hae- 
redes.  But  the  argument  which  the  pursuers  deduce  from  this  by  no 
means  follows.  It  is  said  that  the  heir  never  can  raise  money  for 
making  improvements,  because  he  thereby  commits  an  irritancy, 
and  that  although  the  creditors  might  adjudge,  their  diligence  would 
be  a  positive  act  of  contravention  inferring  forfeiture. 

But  it  is  denied  that,  by  the  mere  act  of  contracting  debt,  the 
estate  is  forfeited.  No  doubt  the  words  of  the  act  1685  are,  that 
*  the  contracting  of  debt,  or  the  doing  of  any  deed  by  which  cre« 
^  ditors  may  adjudge  or  evict  the  lands '  entailed,  shall  irritate  the 
right  of  the  heir;  yet,  as  Mr  Sandford  (p.  284)  most  properly  ob* 
serves,  ^  it  is  not  the  bare  contraction  which  makes  the  irritancy, 

<  but  the  allowing  the  debt  contracted  to  affect  the  property,  for 

<  the  words  whereby  the  same  may  be  adjudged  are  favourably  ex- 
^  plained  to  mean  whereby  they  shall  be  adjudged.' 

By  the  contraction  of  debt,  therefore,  there  is  not  a  forfeiture  <rf 
the  estate.  Nay,  if  adjudication  should  pass  for  the  debt,  the  irri- 
tancy may  still  be  purgeable  at  the  bar ;  Sandford  on  Entails^  p.  294« 

But  if  this  be  the  state  of  the  matter,  is  it  not  plain  that  this  re- 
ference to  the  risk  to  which  the  heir  subjects  himself  of  having  an 
action  of  declarator  raised,  is  no  answer  to  the  main  fact  upon  which 
the  argument  of  the  pursuer  is  rested,  that  the  unrecorded  entail, 
affording  no  protection  against  debt,  the  act  now  in  question  never 
could  be  intended  to  apply  to  estates  so  held  ? 

There  can  be  no  such  practical  inconvenience  as  the  pursuenr 
anticipate ;  and  the  credit  of  an  heir  of  entail  where  the  tailzie  is 
unrecorded,  is  just  as  good  as  that  of  a  fee-simple  proprietor.  The 
first  step  which  a  substitute  heir  who  interposed  would  take  would 
be,  to  have  the  entail  put  upon  record,  in  order  to  prevent  any  fur- 
ther expenditure ;  and  the  liferent  interest  of  the  heir  in  possession, 
even  if  he  had  no  other  source  of  credit,  would  always  be  such  as 
would  enable  him  to  raise  money  for  purging  the  irritancy.  His 
creditors,  if  he  had  other  personal  creditors,  would  have  a  direct 
interest  to  screen  him  from  the  declarator  of  irritancy ;  and  if  he  bad 
none,  his  credit  would  be  good. 

Further,  this  is  not  an  action  founded  upon  the  entail  at  all.     It 
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18  an  action  rested  on  the  statute  10.  Geo.  III.  c.  50.    The  pur-  2i  Feb.  1837« 
suers  are  not  heirs  of  entail.     They  are  in  no  better  situation  than    ^"^V^^ 
the  executors  of  a  deceased  heir,  and  therefore  are  strangers  to  the  j^  '  *?8  ^^^^^ 
tailzie,  and  not  pursuing  any  claim  arising  out  of  that  tailzie.     Un-  tees  v.  Earl  of 
recorded  entails  may  be  eflfectual  among  heirs  for  the  vindication       *^^*^' 
and  assertion  of  rights  secured  by  such  instruments ;  but  will  this  Defender** 
entitle  strangers  to  avail  themselves  of  the  rights  of  heirs,  or  sup-  ^ 
port  an  action  not  arising  out  of  the  entail  at  all  ? 

In  the  second  place.  The  claim  of  debt  for  money  expended  in  im- 
proving the  estate  and  mansion-house  having,  in  the  present  case« 
formed  debts  against  the  late  Earl,  and  the  estate  being  liable  there-^ 
for,  and  provision  having  been  made  by  the  Act  of  Parliament, 
5.  Geo.  IV.  c  17,  for  declaring  these  claims  efifectual  against  the 
estate  after  the  recording  of  the  entail  in  July  1823,  it  is  impos- 
sible that  the  same  expenditure  could  in  any  view  be  also  declared 
a  burden  npon  the  entailed  estate  under  the  act  10.  Geo.  III.  c«  51» 
or  the  estate  and  heirs  of  entail  be  substantially  found  liable  for  the 
same  claims  twice  over. 

The  late  Earl  of  Galloway  was  bound  by  the  entail  not  to  con- 
tract debt  But^till,  as  he  had  not  recorded  that  entail,  any  debt 
which  he  might  contract  was  available  against  the  estate.  He  ex- 
pended, as  it  is  said,  a  large  sum  in  improvements,  and  that  sum,  be- 
cause of  the  non*recording  of  the  entail,  formed  a  debt  against  the 
estate,  and  was  so  sanctioned  by  the  Legislature  on  his  own  appli- 
cation* He  receives  payment,  or,  what  is  the  same  thing,  the 
money  is  secured.  An  action  is  then  brought,  not  in  the  Earl's 
own  name  to  be  sure,  but  in  that  of  his  trustees,  who  represent  him^ 
demanding  payment  of  three-fourths  of  the  same  sum,  the  whole  of 
which  is  already  paid  or  secured ; — and  so  paid  or  secured  by  the 
same  heirs,  or  out  of  the  same  estate,  against  which  the  demand 
for  a  second  payment  is  made.  Surely  it  is  in  vain  to  say  that  a 
party  who  is  thus  in  petitorio  can,~  upon  any  principle  of  the  con- 
struction of  entails,  enforce  such  a  demand,  or  because,  in  this  view, 
be  bad  imposed  upon  the  Legislature,  can,  as  against  the  same 
estate  and  the  same  heirs,  enforce,  in  a  court  of  law,  double  pay-, 
ment  of  the  same  sum. 

The  argument  may  be  still  farther  illustrated.  This  is  an  action 
at  the  instance  of  the  trustees  of  the  late  Earl  of  Galloway.  They 
claim  money  as  expended  by  his  Lordship  on  the  improvement  of 
the  entailed  estate,  and  rest  that  claim  on  the  10.  Geo.  III.  c.  50. 
Now,  even  if  the  entail  had  been  recorded,  and  the  act  been  clearly 
applicable  to  such  a  case,  and  had  there  been  burdens  affecting  the 
entailed  estate, — such,  for  example,  as  annuities  which  the  late  Earl 
was  bound  to  have  paid,  but  which  he  allowed  to  accumulate, — 
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M  Feb.  1837.  compensation  might  have  been  pleaded  by  the  substitute  hdrs  for 
^■^Y^^  such  arrears  against  the  statutory  claim.  In  the  case  of  Stirling 
wil/'I  T^"s.  r.  Dalrymple,  14th  Dec.  1814,  Fac.  Coll.  this  was  expressly  de^ 
tees  V.  Earl  of  cided.  Marton  Dalrymple  had  expended  money  on  improve^ 
Gftiiowaj.  sients  under  this  statute,  and  an  executor-creditor  after  his  death 
having,  as  trustee  for  creditors,  sued  the  heir  in  possession,  com- 
pensation was  pleaded  for  the  amount  of  the  arrears  of  Lady  Helen 
Dalrymple's  jointure,  which  Marton  had  allowed  to  accumulate. 
Even  in  that  case  the  Court  gave  effect  to  the  plea  of  compensa- 
tion. Now,  observe  the  position  of  the  present  pursuers.  They 
are  in  no  better  position  than  the  simple  executors  of  the  late  Elarl, 
and  certainly  not  in  such  a  favourable  situation  as  creditors.  They 
are  demanding  against  the  heir  of  entail  a  certain  sum  laid  out  in 
improvements.  The  party  whom  they  represent  did  worse  than 
allow  a  debt  to  accumulate  which  he  ought  to  have  kept  down,  and 
which  debt  might  still  be  preserved  as  a  burden  upon  the  estate. 
He  directly  contravened  the  entail,  by  allowing  the  estate  to  be- 
come liable  to  be  carried  off  under  the  statute  of  1824,  and  to  be 
sfold  to  a  large  extent  for  the  payment  of  all  his  d/ebts,  and  among 
others  for  payment  of  that  very  sum,  part  of  which  his  executors 
HOW  wish  to  render  available  against  the  residue  of  the  estate. 
But  if  considerations  of  equity  prevailed  in  the  case  of  Dalrymple^ 
although  the  arrears  might  «till  be  continued  as  a  burden  upon  fu- 
ture heirs,  how  much  more  strongly  do  such  considerations  apply 
here,  there  being  no  means  of  keeping  up  against  the  estate  the 
debt  of  this  Very  heii^,  fdt  payineht  of  which,  sales  either  have  been* 
or  may  be  niiade.  This  would  be  suflScient  to  destroy  the  claiiQ, 
even  if  it  were  held  that  the  act  applied  to  unrecorded  entails. 

There  is  no  hardship  upon  the  heir  in  holding  this  doctrine,  be- 
cause, if  he  wishes  to  avail  himself  of  the  statutory  remedy,  he  may 
record  the  entail.  Until  this  is  done  the  creditorsr  are  in  safety, — 
the  estate  only  in  peril.  But  how  can  he  keep  the  estate  in  peril 
of  his  own  debt,  or,  as  in  this  case,  expose  the  estate  to  that  debit, 
and  at  the  same  time  create  other  burdens  against  the  subsequent 
beirt  ?  Thus  the  statute  has  evidently  no  application  to  a  caseof  this 
kind,  and  the  present  action  ought  therefore  to  be  dismissed. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordbiary  pronounced  the  following  interlocutor  and 

note : 

-    <  The  Lord  Ordinary  sustains  the  first  plea  in  law  upon  the  part 
'  of  the  pursuer,  and  repels  the  first  and  second  pleas  in  law  for  the 
c  defender ;  and  appoints  the  parties  to  be  forther  heard  on  the  re- 
<  mining  points  of  the  case,  and  that  at  next  calling.' 
jfote. — (  Though  the  interlocutor  ordering  cases  mentions  only 


No.  114.  COURT  OF  SESSION.  641 

the  first  plea  in  law  for  the  paniaer,  the -parties  hare  concurred  in  diFeb.  1837. 
holding^  it  to  embrace  the  efroand  of  defence  contained  in  the  de-     ^^^v^^ 

Eftrl  of  Gal- 

fender^s  second  plea  in  law,  and  have  argued  both  points  in  the  j^^yt.  i*p,^ 
cases.  Accordingly,  on  the  cause  being  called,  for  explanation  in  tees  o.  Earl  of 
this  matter,  the  Lord  Ordinary 'was  expressly  informed  that  such  .^^* 

was  their  view,  and  that,  agreeably  to  it,  both  points  were  to  be    Noc«b 
disposed  of  by  the  interlocutor  on  the  cases. 

<  The  first  plea  upon  both  sides  raises  the  question,  Whether  an 
heir  holding  under  a  strict  entail,  but  unrecorded,  is  entitled  to 
avail  himself  of  the  provisions  of  the  10.  Geo.  III.  cap.  51,  in 
r^ard  to  money  expended  upon  improvements  ?  The  Lord  Ordi- 
nary thinks  ho  sufficient  grounds  are  assigned  on  the  part  of  the 
defender  for  refusing  that  benefit  to  an  heir  so  circumstanced. 
The  provisions  of  the  statute  in  question  confer  certain  privileges 
on  *  the  proprietors  of  entailed  estates^*  who  lay  out  money  on  im- 
provements according  to  the  regulations  there  specified.  Even 
in  the  strictest  and  most  technical  language,  an  estate  is  justly 
said  to  be  entailed,  although  the  entail  is  hot  recorded,  so  that 
the  letter  of  the  statute  is  against  the  plea  maintained  by  the  de- 
fender. Looking  at  its  object  and  spirit,  the  case  appears  to  be 
equally  clear.  Its  object  was  to  enable  entailed  proprietors  who 
laid  out  money  in  improvements  to  raise  a  right  of  credit,  to  a 
certain  amount  of  these  improvements,  in  their  own  persons  against 
the  sueceeding  heirs  of  entail.  According  to'  the  expression  of 
the  statute,  it  enables  such  proprietors  to  become  *  creditors  to 

the  succeeding  heirs  of  entail,' — an  object  which  could  not  be 
effected  at  common  law,  whether  the  entail  was  recorded  or  not 
It  is  true  that,  in  this  latter  case,  debts  contracted  by  the  heir  in 
possession  might  be  made  good  against  his  successors ;  but  that 
circumstance,  which  is  the  main  foundation  of  the  defender's  argu- 
ment, affords  no  well-grounded  inferencoin  fiivour  of  his  attempted 
limitation  of  the  effect  of  the  statute ;  for,  in  the  ^st  plaoe,  the 
sti^tute  was  intended  not  for  the  benefit  of  creditors  advancing 
the  money  laid  out  in  improvements,  but  for  the  benefit  of  the 
heir  in  possession,  who  might  lay  out  bis  own  money  for  that  pur- 
pose; which  money,  in  the  case  even  of  an  unrecorded  entail,  he 
never  could  make  good  against  a  succeeding  heir,  but  through  the 
intervention  of  the  statute.  Srf/y,  If  the  improvements  were  de- 
frayed by  borrowed  money,  the  benefit  of  the  statute,  even  in  the 
ease  of  an  unrecorded  entail,  is  equally  apparent ;  for  if  the  en- 
tailed proprietor  expressly  burdened  the  estate  with  the  debts  so 
contracted,  he  must  have  exposed  himself  to  a  declarator  of  irri- 
tancy ;  and  if  he  did  not  expressly  burden  the  estate,  then  his 
separate  or  personal  estate  must  have  been  made  available  for 
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^Earl  of  Gal- 
loway's Trus- 
tees V.  Earl  of 
Galipway. 

Note. 


them,  either  directly,  at  the  instance  of  the  creditors,  or  in  the 
form  of  relief,  at  the  instance  of  the  succeeding  heirs ;  so  that,  eren 
in  the  case  of  an  unrecorded  entail,  there  is  no  ground  for  stating 
that  the  provisions  of  the  statute  were  superfluous  or  unavailing^ 
On  the  contrary,  they  evidently  confer  on  an  entailed  proprietor^ 
whether  the  entail  be  recorded  or  not,  an  important  benefit,  viz. 
that  of  securing  a  right  of  credit  in  his  own  person  against  his 
successors,  for  a  certain  amount  of  the  improvements  made  on  an 
estate  understood  in  law  to  be  his  own^  an  object  which  clearly 
could  not  be  attained  at  common  law. 

^  The  second  plea  of  the  defender  is  founded  on  the  sale  of  part 
of  the  entailed  estate,  and  the  payment  of  large  debts  contracted 
by  the  late  Earl  of  Galloway,  out  of  the.  proceeds  of  that  sale,  in 
virtue  of  a  private  Act  of  Parliament,  5.  Geo.  IV.  cap.  17.  There 
might  be  some  foundation  for  the  plea,  as  stated  by  the  defender^ 
if  it  could  be  shown  that  the  sums  now  claimed  were  identified 
with  the  debts  contained  in  the  schedule  annexed  to  the  Act  of 
Parliament.  But  this  is  not  done.  It  does  not  appear  that  the 
present  claims  were  ever  assigned  to  creditors  at  all.  Certainly 
no  reference  to  such  claims  appears  in  the  schedule ;  and  the  Lord 
Ordinary  does  not  understand  that  an  attempt  is  made  to  connect 
in  any  way  the  sums  obtained  from  the  creditors  whose  names  do 
appear  in  the  schedule  with  the  money  expended  on  improve* 
ments. 

<  Accordingly,  the  plea  of  the  defender  on  this  head  seems,  from 
his  argument,  truly  to  resolve  into  the  proposition,  that,  as  the 
late  Earl  of  Galloway  has  been  enabled,  in  consequence  of  the 
non-registration  of  the  entail,  to  sell,  and  pay  debts  to  the  amount 
of  more  than  L,800,000,  the  defender  and  the  succeeding  heirs 
are  entitled  to  plead  this  in  bar  of,  or  as  a  set-oiF  against,  the  claim 
of  his  representatives  for  improvements,  in  terms  of  the  act  10. 
Geo.  III.  cap.  51 ;  and  in  support  of  this  argument,  reference  is 
made  to  the  case  of  Stirling  v.  Dalrymple,  14th  Dec.  1814k 
However  plausible  this  proposition  may  seem  when  loosely  con- 
sidered, the  Lord  Ordinary  does  not  think  there  are  legal  grounds 
for  giving  it  effect.  In  the  case  alluded  to,  of  Stirling  v.  Dalrymple^ 
the  Court  ultimately  held  that  the  defender,  an  heir  of  entail^ 
could  plead  <  compensation  or  retention '  against  a  claim  for  im«» 
provements  under  the  statute,  <  upon  and  to  the  extent  of  the 
*  arrears  of  Lady  Helen  Dalrymple's  jointure,  which  were  allowed 
<  to  accumulate  by  the  said  Marton  Dalrymple.'  But  in  that 
case,  it  will  be  observed,  the  arrears  of  jointure  remained  outstand** 
ipg,  and  the  plea  of  compensation  or  retention,  of  course,  rested 
on  the  defender's  right  to  claim  relief  for  those  arrears  against  his 
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predecessor,  Marton  Dalrymple,  and  his  execator-creditor;  and  2i  Feb.  1837. 
had  the  large  debts  of  the  late  Earl  of  Galloway  remained  out-     ^"^y^^ 
standing  and  exigible,  the  same  principle  might  have  applied  in  lo^'j^y^,  jrus. 
the  present  case.     But  here  the  debts  of  the  late  Earl  of  Gallo-  tees  v.  Earl  of 
way,  referred  to  in  the  statute,  are  not  outstanding.     They  were    *  ^^*^' 
paid  by  sales  taking  place  under  that  statute,  passed  with  the  con-     Note. 
sent  of  the  heirs  of  entail ;  so  that,  at  this  moment,  there  is  no 
room  for  an  alleged  concursus  debiti  et  credit!  between  the  de- 
fender and  the  pursuers,  the  representatives  of  the  late  Earl  of 
Galloway ;  unless  they  could  make  out,  which  the  Lord  Ordinary 
does  not  understand  they  attempt,  that  even  after  the  statute  was . 
carried  into  effect,  the  defender  and  the  other  heirs  of  entail  held 
a  claim  of  relief  against  the  late  EarPs  private  and  separate  estate, 
to  the  extent  of  the  debt  which  the  statute  had  enabled  him  to 
clear  off. 

<  It  rather  appears  to  the  Lord  Ordinary  that  the  only  proper 
opportunity  for  guarding  against  the  present  claim  was  that  af- 
forded to  the  heirs  of  entail  at  the  passing  of  the  private  act*  He 
observes  that  the  statute  provides  for  the  application  of  the  late 
Earl  of  Galloway's  separate,  real  and  personal  estate,  as  contained 
in  the  schedule,  pro  tanto,  to  the  payment  of  the  debts,  before 
ascertaining  the  amount  of  debt  for  which  the  estate  should  be 
sold.  And  it  is  possible,  that,  if  the  heirs  of  entail  had  chosen 
to  insist  for  the  abandonment  of  the  present  claim,  which  had  by 
that  time  emerged,  they  might  have  been  successful.  But,  as  the 
statute  is  perfectly  silent  on  that  head,  the  question  remains  to  be 
decided  upon  its  legal  merits ;  and  for  the  reasons  above  assigned, 
the  Lord  Ordinary  thinks  the  pleas  of  the  defender  must  be  re* 

peiled.* 
The  defender  redaimecL 

At  advising, 

Iiord  President. — The  heir  in  possession  here,  got  an  act  to  sell  Opinion  of 
part  of  his  entailed  estate  to  pay  certain  debts,  amongst  which  were  ^^"'^ 
included  some  of  the  debts  incurred  for  making  the  improvements 
in  question.  These  having  been,  therefore,  partly  paid,  I  think 
the  object  of  this  action  is  just  to  have  them  paid  over  again ;  and 
accordingly,  I  am  for  altering  the  interlocutor  of  the  Lord  Ordi- 
nary. 

Lord  Gillies. — I  concur  in  altering  the  interlocutor,  but  not  on 
the  grounds  stated  by  your  Lordship,  because  I  find  that  the  act 
10.  Geo.  III.  c.  51,  commonly  called  the  Montgomery  Act,  was 
passed  for  the  benefit  of  proprietors  of  entailed  estates,  that  is, 
estates  under  the  fetters  of  a  strict  entail,  which  they  can  be  only 
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24  Feb.  1837.  after  the  entail  is  recorded.     Until  the  registration  of  the  eiitail)  a 

^*^V^^    party  advancing  money  to  the  heir  is  entitled  to  regard  him  aa  an* 

Wa^sTruV-  f^^^^^^  ^^^^  reference  to  that  transaction.     But  the  object  of  the 

tees  V.  Earl  of  Montgomery  Act  is  directly  to  benefit  the  heirs  of  entail  strictly 

Galloway.       fettered,  by  enabling  them,  for  certain  purposes,  to  raise  money, 

Opinion  of      which  they  otherwise,  in  consequence  of  the  limitations  of  the  eo- 

Court.  i^ji^  could  not  obtain ;  but  where  the  entail  is  nptt  recorded,  there  is 

no  entail  existing  in  the  eye  of  the  law;  and  consequently  I  an  for 

altering  the  Lord  Ordinary's  interlocutor,  which  can  fetter  the  heir 

in  acts  of  this  description ;  and  the  relief  which  the  Montgomery 

Act  was  intended  to  giro  is  thus  not  required.     I  am  tberef<Nre  of 

opinion  that  that  act  does  not  apply  where  the  entail  is  unrecorded. 

Lord  President. — I  concur  entirely  in  what  has  been  stated  by 

Lord  Gillies.  I  was  of  that  opinion  from  the  first ;  but  hokliag  also 

the  opinion  I  hare  expressed  on  the  other  point,  I  was,  a  fortiori, 

compelled  to  sdter  the  interlocutOTti 

Lord  Mackenzie  *• — I  concur  in  the  opinions  expressed*  I  do  not 
think  the  Montgomery  Act  applies  unless  where  the  entail  is  ttgi^ 
tered.  It  proceeds  on  the  narrative  of  the  act  1685,  inferring 
that  it  is  applicable  only  to  entails  having  force  under  that  act; 
But  entails  not  registered  have  no  force  whatever  under  it.  So  the 
Montgomery  Act  speaks  of  <  entailed. estates '  as  the  subjects  of  its 
provisions :  but  an  entail  not  registered  does  not  affect  the  estate : 
it  is  not  real,  not  being  under  the  statute  1685,  and  cannot  make 
an  entailed  estate.  Then,  the  reason  why  the  Montgomery  Act  is 
not  applicable  to  unregistered  entails  is  very  evident  That  act 
throws  part  of  the  expense  of  improvements  on  the  future  heir,  be- 
cause he  is  sure  of  getting  the  whole  estate  with  all  the  benefits 
of  those  improvements.  But  until  an  entail  is  recorded,  there  can 
be  no  certainty  that  any  future  heir  will  get  the  whole  of  the  en- 
tailed property,  or  have  benefit  by  any  improvements.  For  instance, 
suppose  that  the  mansion-house  is  improved,  and  a  share  of  the  ex- 
pense thrown  upon  the  subsequent  heir ;  until  the  entail  is  recorded, 
it  cannot  be  known  whether  that  house  shall  go  to  him  or  not:  it 
may  be  effectively  sold  or  leased  away  from  him.  Then  the  ad 
declares  that  the  creditors  for  the  expense  of  improvements  shall 
be  preferable  on  the  rents  to  other  debts  of  the  subsequent  heir 
in  possession,  though  they  are  not  to  affect  the  estate  by  adjudica- 
tion ;  but  how  can  that  be,  if  the  entail  is  unrecorded ;  for  then 
all  the  debts  of  the  heir  must  affect  the  estates  by  adjudication, 
and  there  could  be  no  preference  to  debts  of  this  class  ?  I  there- 
fore think  the  Montgomery  Act  not  applicable  to  cases  of  entails 
not  registered^  which  is  sufiicient  for  the  determination  of  this 


*  Re?iied  by  bit  Lordsbip. 
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I  may  add^  howeyer^  that  I  am  inclined  also  to.  agree  with  the  opi-  24  Feb.  1837. 
nion  of  the  Lord  President  on  the  other  point ;  for,  as  all  the  funds    ^^^/*^^ 
of  the  party  were  made  over  for  payment  of  debt,  I  think  that  these  io^^y»,  i^„^ 
claims,  if  valid,  mast  be  held  to  go  along  with  the  rest;  or,  what  is  tees  v.  £ari  of 
equivalent,  these  claim9.be  held  to  have  been  extinguished,  in  so    ^  ^^*^' 
fiur  as  affecting  the  entailed  estate  or  the  subsequent  heir  of  entail.  Opinion  of 

Lord  Cordunue* — I  concur.  It  was  once  laid  down  by  Lord  ^^^ 
Cowper,  that  you  could  not  argue  from  the  preamble  of  a  statute 
what  was  the  intention  of  its  enactments;  but  that  error  was  corrected 
.by  Lord  Hardwicke.  I  am  therefore  clearly  of  opinion,  on  looking 
lo  this  statute,  that  it  applies  to  entails  made  under  the  act  1685. 
The  {MToamble  expressly  refers  to  such  entails ;  and  the  very  last 
elause  of  this  -statute,  which  extends  its  application  to  those  entails 
which  were  made  previous  to  the  act  1685,  evidently  alludes  to  such 
^nlaik  as  have  been  recorded.  I  therefore  think  that  the  whole 
afgument  of  the  trustees,  drawn  from  the  words  of  the  statute,  is 
vjifounded.  Then,  on  principle,  it  is  absurd  to  maintain  that  a 
daim  of  this  kind  could  have  been  conteinplated  by  the  Legislature 
vbea  die  entail  was  yet  unregistered.  It  is  necessary,  where  the  heir 
in  possession  under  a  strict  entail  builds  a  house,  or  makes  improve- 
ments, which  he  enjoys  but  a  short  time,  and  which  benefit  his 
successor  more  than  himself,  that  he  should  have  some  relief  against 
the  succeeding  heirs ;  and  it  is  equitable  and  right,  that  the  parties 
who  are  to  participate  in  the  benefit  should  also  bear  a  share  of  the 
burden.  But  if  it  is  not  certain  that  the  estate  is  to  go  to  the  per- 
aoBS  burdened, — which  is  the  case  when^in  entail  is  unrecorded,  as 
it  may  be  carried  off  by  an  adjudication  from  the  substitute  heirs, — 
it  would  be  most  inequitable  to  enable  the  heir  in  possession  to 
burden  them. under  the  Montgomery  Act.  It  is  said,  indeed,  that 
it  is  hard  the  heir  in  possession  under  an  unrecorded  entail  should 
not  be  allowed  to  improve  or  build,  as  permitted  by  that  statute ; 
but  there  is  no  real  hardship  in  this,  for  he  has  only  to  record  the 
entail)  in  order  to  obtain  the  privileges  of  that  act.  Therefore,  in 
every  point  of  view,  I  am  constrained  to  dissent  from  the  interlo*- 
cutor  of  tlie  Lord  Ordinary. 

The  Court  accordingly  pronounced   the   following  unanimous 
judgment:   '  Alter  the  interlocutor  reclaimed  against;  repel  the  Judgment. 

<  first  plea  in  law  stated  by  the  pursuers,  and  sustain  the  first  and 
'  jseeond  pleas  in  law  of  the  defender ;  assoilzie  him  from  the  con« 

<  elusions  of  the  action,  and  decern ;  find  the  reclaimer  entitled  to 
^  expenses,'  &c. 

Lord  Ordinary,  FuUarton,  Act.  Anderson.  Alt.  Soi-Gm,  {Rulherfurdt) 

JRobertton,         William  Inglis,  S.  S.  C.  and  Cunningham  ff  Walker,  W.S.  Agenls. 
D.  aerk. 

C.  R. 
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FIBST  DIVISION. 
No.  CXV.  25e&  February  1837. 

EDWARD  HENRY 

agaitut  ' 

WILLIAM  MATHER. 

« 

Process. — Summons, — Personal  Objection. — Wiere  there  wai 
a  disagreement  in  a  summtms  raised  in  the  Court  of  Session^  between 
tlie  date  of  the  writ  by  reference  to  the  year  of  the  King^s  reign,  and 
the  date  subjoined  inftgureSj-^found,  that  the  defender ^  after  having 
lodged  peremptory  defences^  and  allowed  various  procedure  to  take 
placCf  without  objection^  could  not  invalidate  the  whole^  by  coming  for* 
wardy  after  the  lapse  of  ten  yearSf  and  stating  this  error  in  point  rf 
form  ;  but  must  be  held  to  have  waived  the  objection^  and  to  have  ad* 
mitted  by  implication,  as  it  was  clearly  a  point  on  which  an  admission 
might  validly  have  been  made^  that  the  date  in  figures  was  the  tme 
date. 

NarretiTe.  In  this  case  a  summons  was  raised  for  payment  of  a  debt,  and  called 
in  Court  on  16th  May  1823,  and  peremptory  defences  were  lodged, 
denying  the  debt,  when  a  debate  took  place,  according  to  the  pnu> 
tice  of  the  period,  after  tirhich  the  Lord  Ordinary  appointed  the 
pursuer  to  give  in  a  condescendence.  The  action  then  fell  asleep 
for  some  years ;  after  which  the  pursuer,  in  October  1832,  raised  a 
summons  of  wakening.  It  was  duly  called,  taken  out  to  see,  and 
was  returned  without  defences.  In  March  1833,  it  was  remitted 
to  a  new  Lord  Ordinary,  ob  contingentiam  of  an  action  of  advoca* 
tion,  on  a  petition  to  the  Court,  duly  intimated  to  the  defender^ 
agent  The  action  then  fell  asleep ;  but  a  second  summons  of  waken*^ 
ing  was  brought,  called^  and  regularly  taken  out  to  see,  and  re* 
turned,  as  formerly,  without  defences,  in  May  1835.  The  Lord 
Ordinary  having  awakened  the  process,  the  pursuer  put  in  a  con- 
descendence, and  thereafter  the  defender  lodged  answers ;  and  on 
an  application  being  made  by  the  pursuer  for  revisal,  the  defendeir 
stated  the  objection,  which  will  be  found  in  the  following  note  of 
the  Lord  Ordinary,  added  to  his  Lordship's  interlocutor  of  the  25th 
January  1837. 

Note.  Note. — <  In  this  case,  the  summons  proceeds  in  the  name  of 

^*  George  the  Fourth,'  &c.  and  the  date  is  in  the  following  terms : 
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Note. 


<  Given  under  oar  signet,  tbe  27th  day  of  January,  and  second  year  d5  Feb.  1837. 

*  of  our  reign,  1823/  It  is  signed  *  John  Grahame,'  with  date  ^•'^v^^ 
prefixed,  27th  January  1823,  and  the  execution  bears  the  same  j^^Jr!"* 
date.  As  the  second  year  of  the  reign  of  George  the  Fourth  ter« 
minated  on  the  28th  of  January  1822,  there  is  clearly  a  disagree- 
nient  between  the  date  of  the  summons,  by  reference  to  the  year 
of  the  King^s  reign,  and  the  date  in  figures,  1823.  There  is 
therefore  an  error  either  in  the  one  or  the  other ;  and  had  nothing 
farther  taken  place  upon  this  summons,  and  the  objection  been 
originally  stated,  the  Lord  Ordinary  must  have  been  bound  by 
the  decision,  Cowperv.  his  Creditors,  4th  July  1833,  to  hold  that 
the  date,  by  the  year  of  the  King's  reign,  was  the  overruling  date, 
and  that  an  error  in  it  could  not  be  remedied  by  a  reference  to 
the  subjoined  date,  by  the  year  of  God.  But  here  no  objection 
was  taken  to  the  date ;  peremptory  defences  were  given  in,  and 
various  procedure  took  place  absolutely  inconsistent  with  any  other 
supposition,  than  that  the  defender  understood  the  27th  of  Janu- 
ary 1823  to  be  the  true  date  of  the  summons,  and  that  the  error 
lay  in  a  mistatement  of  the  year  of  the  King's  reign.  As  the 
summons  apparently  contained  two  dates,  according  to  one  of 
which  the  defender  was  not  bound  to  make  appearance,  while, 
according  to  tbe  other,  he  was  so  bound ;  and  as  he  did  choose  to 
make  appearance  without  stating  any  objection,  the  Lord  Ordi- 
nary must  hold  him  to  have  admitted,  by  implication,  that  the 
27th  of  January  1823  was  the  true  date ;  and  as  there  seems  no 
reason  to  question  that  this  is  a  point  upon  which  an  admission 
may  validly  be  made,  the  Lord  Ordinary  does  not  think,  that 
after  a  lapse  of  ten  years,  and  after  all  the  procedure  that  has 
taken  place,  the  defender  can  be  allowed  to  invalidate  the  whole 
'^  of  that  procedure  by  this  critical  objection  in  point  of  form,  which, 
if  competent  at  all,  ought  to  have  been  stated  at  tbe  outset,  and 
which  evidently  cannot  receive  effect  now,  without  the  risk  of 
very  great  injury  to  the  pursuer.' 

*  The  Lord  Ordinary  (25th  January  1837)  pronounced  the  follow- 
ing interlocutor : 

<  In  respect  that  no  objection  to  the  summons  was  originally  sta-  interlocutor. 
<  ted  by  the  defender,  that  peremptory  defences  were  given  in,  and 

*  various  other  steps  of  procedure  have  taken  place  during  a  course 
"^  of  years,  inconsistent  with  any  other  supposition  than  that  the 

*  defender  recognised  the  summons  as  bearing  the  date  of  the  27th 
^  day  of  January  1823,  repek  the  objection,  and  in  respect  the 

*  objector  declines  to  acquiesce,  finds  him  liable  in  expenses  to  the 

*  pursuer.' 
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25  Feb.  1837.      The  defender  reclaimed  ;  and  the  Court  adhered,  giyiog  addidonal 
v^y^/    expenses. 

Henry  v. 

Mather. 

Lord  OrduMiy,  BdlerUm.  Act.  Dean  ofFac  (Hope,)  A,  M*NalL  Alt* 

Jadgioent.  PaJUiaon.     R,  Johnston^  W.  S.  and  •/.  Pattuonjun,  W.  &  Agents.       J3.  Qerk. 

C.  R. 
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No.  CXVL 


25;A  February  1637. 


MRS  SUSANNAH  CAMPBELL  akd  Othxks 

againtt 

CHARLES  CAMPBELL. 


NarratlTe. 


Lord  Ordi« 
nary*s  Inter- 
locutor and 
Note. 


Process. — Record, — Diligence. — Where  a  party  objected  to  avi" 
sandum  preparatory  to  closing  the  record  en  remaed  eortdeeoondemx 
and  answers,  and  moved  for  a  diligence  against  havers,  with  the  view 
ofre^revising  his  answers,  on  the  ground  of  peculiar  ctreunuitanees 
attending  the  death  of  tlie  original  agent, — the  Court,  recalling  the 
Zjord  Ordinarg^s  interlocutor  making  amsamdum,  remitted  to  his 
Lords/lip  to  allow  the  parties  to  refflse  their  statements,  and  to  grant 
any  diligence  necessary  to  enable  t/te  definder  to  revise  his  answers* 

The  pursuer  in  this  case,  after  revised  condescendence  and  an- 
swers had  been  given  in,  moved  for  avisandam  preparatory  to  clo- 
sing the  record.  To  this  the  defender  objected,  and  fliade  a  motion 
for  a  diligence  against  haverst 

The  Lord  Ordinary  pronounced  the  following  interlociitor : 
<  The  Lord  Ordinary  having  heard  counsel  fw  the  parties  upon 

<  a  motion  made  by  the  defender,  for  a^  diligence  against  haverSi 

<  refuses  the  motion  hoc  statu,  and  makes  avisandum  with  the  pro- 

<  cess  preparatory  to  the  parties  closing  the  record/ 

iJate» — *  It  has  been  determined,  in  variouflf  cases,  that  there  is  no 
^  absolute  incompetency  in  granting,  during  the  preparation  of  the 

*  record,  a  diligence  for  the  recovery  of  writings,  which  might  be 

*  recoverable  after  it  was  closed,  in  modum  probationis.  The  ground 

<  upon  which  this  has  been  done  is,  that  the  production  of  the  writ* 

<  ings  was  necessary  in  the  particular  circumstances  of  the  case,  to 
^  enable  the  party  to  make  his  averments. 
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<  Even  as  so  limUed,  the  practice  frequently  leads  to  great  delay,  25  Feb.  1837. 
*  and  to  great  unnecessary  prolixity  of  statement.  ^"^V^ 

*  But  the  present  case  is  very  different.     Every  party  is  bound  oXr»t! 
to  know  at  least  whether  he  is  enabled  to  make  his  averments  or  Campbell. 
not.     Now,  here  the  defender  answered  the  condescendence  and     '^^ 
revised  his  answers  without  any  call  for  writings,  and  it  was  not 
till  the  record  was  completed  by  the  giving  in  of  his  revised  an- 
swers, that  he  met  the  motion  of  the  pursuer  for  avisandum  with 
a  motion  for  a  diligence,  without  alleging  any  circumstance  newly 
emerging  or  coming  to  his  knowledge  as  the  ground  for  such  an 
application* 

^  The  abuse  of  the  power  of  revisal  is  already  become  an  intole- 
rable grievance.  It  too  often  happens  that  the  parties  take  no  very 
serious  consideration  of  the  statements  on  which  they  ultimately 
mean  to  rest,  until  they  have  exhausted  all  the  epithets,  simple 
and  compound,  by  which  their  multiplied  pleadings  can  be  de- 
signed. 

<  But  the  abuse  would  be  increased  tenfold  if  the  present  appli- 
cation were  sanctioned ;  and  if  a  party,  after  admitting,  by  the 
dearest  implication,  that  the  production  of  writings  was  not  ne- 
cessary to  enable  him  to  pvepare  the  record,  were  to  be  held  en* 
titled  to  demand  a  diligence,  on  the  simple  statement  that  it  might 
possibly  enable  him  to  amend  or  alter  those  averments  on  which 
he  had  already  put  the  case. 

<  The  defender  may  ultimately  get  the  production  now  sought 
in  modum  probationis ;  but  the  Lord  Ordinary  is  clearly  of  opinion 
that  his^  demand  must,  in  hoc  statu,  be  refused.' 

The  defender  reclaimedj  and  stated,  that  the  death  of  the  original 
agent  for  the  defence,  leaving  his  papers  in  disorder,  had  prevented 
the  defender  from  obtaining  the  information  which  made  him  wish 
to  re-revise  his  answers,  and  gave  rise  to  his  motion  for  diligence. 

The  Court  concurred  generally  in  the  remarks  of  the  Lord  Judgment. 
Ordinary,  yet,  looking  to  the  special  circumstances  of  the  case, 
pronounced  the  following  judgment ;  ^  Recall  the  interlocutor  re- 

*  claimed  against,  and  remit  to  the  Lord  Ordinary  to  allow  the  par- 
^  ties  to  revise  their  condescendence  and  answers,  and  also  to  hear 
^  parties  as  to  the  granting  of  any  diligence  that  may  be  necessary 
<  to  enable  the  defender  to  revise  his  statement,  and  do  therein  as 

*  shall  be  just' 

Lord  Ordinary,  J^dkrUm*        Act.  Dean  o/Fae.  (Hope,)  Thornton,        Alt  M^NeiU^ 
Patton»  J,  W,  MachnzUf  W.  S.  and  Humphry  Graham^  W.  &  Agenta. 

S.  Clerk. 

C«  R. 
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SECOND  DIVISION. 
No.  CXVII.  25th  February  1887. 

ANDREW  AITKEN 

offainet 

FINLAY  AND  NEILSON,  and  ALEXANDER  BARLAS. 

Reparation. — Founds  that  a  party  who  had  obtained  the  decree  of 
a  competent  courts  and  had  used  ultimate  legal  diligence  upon  it, 
was  not  liable  in  damages  on  that  account^  upon  the  decree  being  sub'- 
sequently  set  aside  by  reduction^  raised  before  the  diligence  was  used. 

Narrative.  FiNLAY  and  Neilson,  maoufacturers  in  Glasgow,  received  a  con- 
signment of  goods  from  George  and  William  Aitken,  manafac- 
turers  in  Glasgow.  This  consignment  was  made  to  them  for  the 
purpose  of  being  shipped  to  their  correspondent  in  New  York,  to 
whom  it  was  aceordingly  sent.  Finlay  and  Neilson  made,  at  the 
time,  a  specific  advance  on  the  security  of  the  consignment,  to  the 
extent  of  L.d60.  But  they  also  received  other  consignments,  and 
made  other  advances  to  George  and  William  Aitken ;  and  they 
conceived  that  they  were  entitled  to  hold  the  goods,  or  their  pro- 
ceeds, not  merely  in  security  of  this  specific  advance,  but  of  the 
general  balance  due  to  them  on  account 

The  pursuer,  Mr  Andrew  Aitken,  brother  of  George  and  Wil- 
liam Aitken,  came  to  Messrs  Finlay  and  Neilson,  some  time  after 
this  consignment  had  been  received,  and  stated  that  he  had  re- 
ceived an  assignment  from  his  brothers  to  its  net  proceeds.  This 
right  Messrs  Finlay  and  Neilson  recognised,' — to  the  effect  of 
his  having  acquired  it  as  it  previously  existed  in  his  cedents,  but 
in  no  higher  degree.  The  pursuer,  however,  maintained,  that  he 
was  entitled  to  the  net  proceeds  of  these  goods,  after  deduction 
merely  of  the  specific  advance  of  L.360  which  had  been  made  upon 
them,  and  he  ultimately  brought  an  action  against  Messrs  Finlay 
and  Neilson,  before  the  Magistrates  of  Glasgow,  concluding  for 
payment  of  a  balance  of  L.106  :  6  :  10.  The  Magistrates  pro- 
nounced judgment  in  favour  of  the  defenders.  The  defender,  Mr 
Barlas,  had  acted  in  the  process  as  the  law  agent  of  the  other  de- 
fenders ;  and  he  applied  in  the  usual  way  for  decree  for  the  ex- 
penses in  his  own  name,  which  was  allowed,  and  the  sum  taxed  at 

L.17:  11  :5. 

In  the  meanwhile,  the  pursuer,  in  order  to  bring  the  judgment 
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of  the  Magistrates  nnder  review  of  the  Court  of  Session,  instead  of  25  Feb.  1837: 
adyocatingy  raised  a  process  of  reduction.     A  charge  was,  in  the    ^"^sy'^^ 
meantime,  given  to  the  pursuer  by  Mr  Barlas,  upon  letters  of  horn-  j^"!^*''.,^"" 
ing  raised  on  the  inferior  court  decree,  for  expenses.     Of  this  and  Barias. 
charge  a  bill  of  suspension  was  presented  by  the  pursuer,  but  with-  ^  ' — T 
out  caution.     This  bill  was  passed  on  caution  only,  which  not  being 
found,  the  bill  felL 

On  the  18th  June  1834,  the  pursuer  was  incarcerated  on  a  cap- 
tion at  Mr  Barlas's  instance.  On  the  28th  of  June  he  presented  a 
bill  of  suspension  and  liberation,  which  was  passed  by  the  Lord 
Ordinary  on  full  caution,  but  subsequently  restricted  by  the  Court 
to  juratory  caution.  The  pursuer  was  thereupon  liberated.  The 
action  of  reduction  was  then  proceeded  with ;  and  after  a  good  deal 
of  procedure,  the  Lord  Ordinary  altered  the  judgment  of  the  Ma- 
gistrates, and  pronounced  a  decree  against  the  defenders  for  a  ba- 
lance of  L.51  :  2  :  3,  with  expenses.  This  judgment  was  not  taken 
to  review.  The  pursuer  then  raised  the  present  action  of  damages^ 
stating,  ^  that  the  pursuer's  imprisonment  and  detention  in  jail  were 

<  wrongous,  illegal  and  oppressive,  in  so  far  as  there  was  no  just 

<  claim  or  debt  due  by  the  pursuer  to  the  said  defenders,  or  either 

<  of  them,  but,  on  the  contrary,  the  defenders,  Finlay  and  Neilson, 

<  were  largely  indebted  to  the  pursuer  on  the  transaction  out  of 
^  which  the  proceedings  arose ;'  and  concluding  for  damages  on 
account  of  the  illegal  and  oppressive  proceedings,  and  imprisonment 
and  detention  of  the  pursuer. 

The  defenders  pleaded,  that  there  was  no  ground,  either  rele^ 
vantly  stated,  or  truly  existing,  on  which  a  claim  for  damages  could 
be  maintained. 

An  issue  having  been  prepared^  the  Lord  Ordinary  appointed 
minutes  of  debate. 

In  support  of  the  defence,  it  was  argued  that  no  relevant  grounds  Defenders* 
of  action  had  been  set  forth,  and  reference  made  to  the  following  ^^^^* 
authorities,  particularly  Graham  v.  The  Writers  to  the  Signet, 
9th  July  1829,  F,  C,  as  settiiog  the  point ;  Cree  v.  Collier,  27th 
Nov.  1821,  1.  S.  andD.  170;  Moir  v.  Hunter,  16th  Nov.  1822, 
2.  Shawt  32;  Duff  v.  Bradberry,  19th  May  1825,  4.  Shaw,  22; 
Swayne  t;,  Fife  Banking  Company,  27  th  June  1835,  F.  C. ;  Gort 
don  V.  Royal  Bank  of  Scotland,  19th  Dec.  1826^  5.  Shawy  164; 
Graham  v.  Dundas,  9th  July  1829,  F.  C. 

The  pursuer  pleaded — That  be  was  as  much  entitied  to  the  re-.  Pursuer*s 
paration  sought,  as  he  was  entitied  to  the  expenses  incurred  by  ^'^^ 
bim  in  carrying  on  the  process.     It  must  now  be  held  to  be  the 
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■ary*s  Note. 


29  Feb«  1837.  truth  of  the  ease,  that  the  defenders  were  the  pursuer's  'debtors  to  a 
)^^V"*^  large  amount,  at  the  very  time  they  put,  and  during  the  time  they 
by  &  NeilsoD^  '^^P^  ^^^  ^°  j^^'*  They  were  bound  to  know,  and  must  be  held  to 
aod  Bwias.  bave  known,  that  they  were  due  the  pursuer  the  sum  ultimatoly 
Puriuw'ft  decerned  for;  Inst  de  Pen.  Tern.  Lit  ^  \\  St  1592,  c.  1.  and  2; 
PieM.  Dalla^  Styles;  Gordon's  Executors  o.  Dunlop,  3.  Mur.  S15 ;  Mae* 

donell  V.  Bank  of  Scotland,  July  1834. 


The  Lord  Ordinary  made  avisandum  to  the  Court  with  the  canse^ 
issuing  at  the  same  time  the  following  noto : 

*  The  Lord  Ordinary  thinks  the  question  important,  especially 
as  it  is  argued  by  the  pursuer.  If  that  argument  be  good,  he  sees 
no  alternative,  but  that,  wherever  a  man  holding  a  clear  and  con- 
fessedly legal  decree  of  a  competent  court,  executes  diligence  on 
that  decree,  he  must  be  liable  in  damages  as  for  false  imprison- 
ment, if  at  any  distance  of  time  it  be  found  that  the  decree  was 
either  directly  or  consequentially  erroneous.  Much  is  no  doubt 
made,  in  parts  of  the  argument,  of  the  fact  that  here  the  decree 
was  under  reduction  before  the  diligence  was  put  in  execution. 
But  it  would  be  very  dangerous  to  go  on  such  a  ground.  The 
plea  at  bottom  rests  on  the  assumption,  that  because  it  was  at  last 
found  that  there  was  not  a  just  claim  of  debt  by  the  principal 
party,  the  decree  for  expenses  was  for  a  debt  not  truly  due ;  and 
this  would  equally  apply  though  the  reduction  had  not  been 
brought  for  thirty-nine  years.  The  ground  of  argument  will  not 
do,  that  the  reduction  had  been  raised,  unless  it  can  be  alsa  held, 
either  that  that  rendered  it  illegal  to  execute  diligence  on  the  de- 
cree for  expenses,  or  that  the  party  using  such  diligence  did  it  at 
his  own  peril,  with  the  certificeition  of  being  liable  in  damages  for 
legally  executing  such  legal  decree,  where  no  stay  of  executioh 
existed,  if  it  should  be  found  that  there  was  error  in  the  original 
decree.  The  first  alternative  is- untenable,  it  being  clear,  and 
having  been  decided  in  this  cause  itself,  that  the  reduction  was 
no  stay  of  diligence  on  the  decree  for  expenses.  It  is  difficult, 
therefore,  to  see  how  the  existence  of  the  reduction  afiects  the 
principle  as  to  the  claim  of  damages.  It  may  in  a  vulgar,  popular 
view,  but  it  seems  to  make  no  difference  in  the  legal  matter  for 
judgment.  The  Lord  Ordinary  should  think  it  right  that  such  a 
case  as  this  should  be  under  the  eye  of  the  Court,  before  it  is  sent 
to  trial,  or  otherwise  disposed  of,  in  order  that  the  real  meaning 
and  bearing  of  the  issue  may  be  understood,  if  it  is  to  be  tried, 
and  that  the  rule  of  judgment  may  be  clearly  understood,  if  it 
should  be  otherwise  determined.  The  pursuer  strives  hard  to 
draw  out  of  his  averments  in  the  record  some  spedal  grounds  of 
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Kability,  other  than  the  simple  statement  that  it  was  ultimately  25  Feb.  1837. 
found  that  the  oriirinal  debt  sued  for,  and  of  course  the  expenses.  ,'^T''''^^ 

^         1.  11      1  i.  .1       mi       A  liken  r.  Fin- 

were  not  due.     But  this  cannot  really  be  of  any  avail.     The  lay  &  Neiison, 

amendment  of  the  summons  proposed  could  make  no  difference.  ^^^  Barias. 
Indeed,  it  would  make  it  worse  than  it  is ;  for  it  would  leave  the  Kote. 
summons  insufficient  in  the  main  point  of  it,  as  not  specifying  any 
ground  on  which  the  general  averment  rested.  At  any  rate,  it 
makes  it  no  better  than  it  is ;  and  it  is  necessarily  left  to  rest  on 
the  arerment  of  its  having  been  at  last  found  tliat  no  debt  was 
due,  and  nothing  else.  The  mere  insinuations  by  which  this 
might  be  inflamed  to  a  jury,  are  unsuitable  and  useless  when  ad- 
dressed to  the  Court  The  main  point  stands  thus :  The  diligence 
was  used  on  a  lawful  decree  of  a  competent  court.  It  was  exe- 
cuted at  a  time  and  under  circumstances  when  it  was  lawful  to 
use  it :  It  was  executed  in  all  due  and  legal  form.  These  are 
fixed  points.  The  question  for  the  Court  is,  Is  the  party  so  cor- 
rectly using  legal  diligence  on  a  lawful  decree  liable  in  damages 
on  that  account,  because  that  decree  has  since  been  set  aside  ? 
There  b  nothing  else  in  the  cause,  all  the  rest  of  the  pursuer's 
statement  being  mere  amplification  for  effect  Now,  the  Lord 
Ordinary  wishes  the  more  especially  to  put  this  question  before 
the  Court,  because  he  is  entirely  unable  to  distinguish  the  pre- 
sent case  from  that  of  Graham  o.  the  Writers  to  the  Signet,  ac- 
cording to  the  opinions  of  the  whole  Judges.  See  the  report, 
and  ^e  opinion  quoted,  p.  14  of  the.  revised  minute  for  defenders. 
He  cannot  at  all  enter  into  any  of  the  distinctions  attempted,  and 
is  of  opinion^  that  if  the  issues  in  the  present  case  are  thought  to 
be  admissible,  it  would  be  the  wisest  course  to  say  at  once  that 
that  case,  however  solemnly  decided,  was  erroneous.  The  Lord 
Ordinary  does  not  think  so;  but  he  gives  the  pursuer  the  oppor- 
tunity of  making  what  he  can  of  the  point  with  the  Court  It 
will  be  observed  that  the  record  has  not  been  closed.  Unless  the 
ease  shall  be  remitted  for  trial,  this  must  be  done  before  any  judg- 
ment can  be  pronounced/ 


The  Courtf  on  advising,  thought  the  action  ought  to  be  dismissed. 

The  Lord  JusHce-CUrk  said,  such  actions  would  open  a  door  to  a  opinion  of 
flood  of  litigation,  and  benefit  a  class  of  litigants  not  to  be  en-  Court. 
couraged.     A  party  might  lay  by  for  thirty-nine  years,  then  get 
the  decree  against  him  reduced,  and  bring  his  action  of  damages. 

Lard  Glerdee. — If  the  case  had  been  that  the  party  had  calnm- 
nioHsly  averred  facts,  it  would  have  been  different. 

Lard  Medwytu — I  am  entirely  of  the  same  opinion  with  your 
Lordship  as  to  dismissing  this  action  of  damages.    Indeed,  after  the 
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25  Feb.  1837.  case  of  Graham,  I  scarcely  think  it  was  necessary  for  the  Lord  Or^ 
dinary  to  report  this  case,  seeing  that  that  case  was  decided  upon 
lay^A  "Neiison]  ^^®  opinions  of  the  whole  Judges.  Andi  if, ,  in  the  general  case,  I 
and  Barias.  could  have  no  doubt,  there  is  still  less  any  thing  in  the  present 
case  to  give  rise  to  the  slightest  hesitation ;  for  it  was  only  to  avoid 
the  penalty  of  finding  caution  for  expenses  that  the  pursuer  adopted 
the  form  of  reduction  instead  of  advocation,  in  order  to  obtain  a 
review,  when,  of  course,  a  sist  would  have  been  granted ;  but  the 
pursuer,  in  truth,  invites  further  procedure  when  he  brings  his  case 
into  this  Court  by  reduction,  which  does  not  stop  execution. 
Ziord  Meadowbank  concurred. 
The  Lords  ^  find  that  there  is  nothing  stated  on  the  part  of  the 

<  pursuer  to  infer  any  claim  of  damages ;  sustain  the  defences, 
(  assoilzie  the  defenders  from  the  conclusions  of  the  libel,  and  de.- 

<  cern :  find  expenses  due,' 


Judgment 


Lord  Ordinary,  Mcnertiff,  Act  Sol- Gen,  (ButherfwrdJ  J,  Anderson,  Alt 

Dean  ofFac,  (BopeJ  Pennof,        John  Cidlen,  W.  S.  and  John  ForreUer,  W.  S. 
Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  CXVIII. 


25th  February  1837. 


Narrative. 


ROBERT  MCGREGOR 

against 

JEAN  HOWIE  OR  MCGREGOR. 

AiCHESTMENT. — An  arrestment  used  by  a  wife  upon  a  decreet  for  ali^ 
ment  agaimt  her  husband  was  recalled^  on  the  ground  that^  at  the 
time  it  was  used^  no  aliment  was  due,  and  it  was  not  alleged  tluU  tike 
husband  was  vergens  ad  inopiam. 

Robert  M*Gregor  petitioned  for  recall  of  arrestments  used  by 
his  wife  against  him,  proceeding  on  a  decree  for  aliment  awarded  by 
the  Commissaries.  There  were  several  grounds  stated  for  recall; 
but  that  sustained  by  the  Court,  was,  that  the  arrestments  were 
incompetently  and  unwarrantably  used,  in  respect  no  aliment  was 
due  at  their  dates,  while  the  petitioner  was  neither  vergens  ad  iiv- 
4>piam,  nor  insolvent. 

Lord  Medwyn. — While  there  cannot  be  a  doubt  that  this  persop 
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was  entitled  to  use  these  arrestments  in  execution,  sUU  they  were  25  Feb.  1837. 
used  while  nothing  was  past  due,  and  therefore  ought  to  be  recalled*    ^"^v^' 

Lard  Justice-Clerk. — At  the  same  time,  we  cannot  agree  to  the  Howie  w'  ''* 
recall,  without  security  that  the  petitioner  will  pay  his  wife  a  part  of  McGregor. 
his  pension  of  L.80. 

The  other  Judges  concurring,  the  Courts  upon  the  arrears  of  ali-  Judgment. 
ment  being  paid  up,  and  an  effectual  assignation  for  L.40  yearly 
granted,  recalled  the  arrestments. 

The  arrestments  were  accordingly  recalled. 

Act  O.  BdL        Ah.  H  Tkomaw.         Soott^  JR^nur  j*  ScoU,  W.  S.  and  PT.  Hwd, 
W.  S*  Agents* 

R. 


SECOND  DIVISION. 

No.  CXIX.  28ih  February  1837. 

JAMES  WILKIE  Sen.  and  FRANCIS  RENWICK, 
Trustee  on  the  Sequestrated  Estate  of  Peter  Wilkis, 

Petitioners. 

Bankrupt. — Discharge. — A  petition  far  ducharge  of  a  banknqa, 
who  had  attended  the  Jbrst  diet  of  examinaJtion^  but  not  the  seeondf . 
and  who  had  not  taken  the  statutory  oath^  refused  as  incompetent. 

This  was  a  petition  for  approval  of  an  offer  of  composition  on  the 
debts  due  by  the  bankrupt,  which  had  been  acceded  to  by  the  cre- 
ditors, and  for  a  discharge..  The  trustee  reported  that  the  bankrupt 
had  attended  the  first  diet  for  examination,  but  not  the  second ;  nor 
had  he  taken  the  oath  prescribed  by  the  statute. 

Lard  Ju^ice^Clerk. — This  petitioner  kept  away  from  the  second 
statutory  meeting.  His  friends  now  come  forw|rd  and  offer  a  com- 
porition.     We  cannot  dispense  with  the  requisnes  of  the  statute. 

The  Court  suggested  the  withdrawal  of  tn  petition ;  which 
Thomson^  having  taken  a  day  to  consider,  agrea  to. 

The  Lords  therefore  refined  the  petition  4S  iwompetent 

Act.  Thamaon,        W.  Hwd,  W.  S.  Agrat.  . 

R. 
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FIRST  DIVISION. 


No.  CXX. 


\st  March  1837. 


WILLIAM  FRASER,  Petitioner. 

Narratite.  TuusT.-^TIiis  was  a  petition  by  a  trustee,  under  a  trust-deed  in 
favour  of  certain  parties  and  the  survivor  of  them,  or  such  persons 
as  they  or  the  survivor  should  assume,  for  authority  to  wind  up  the 
trust,  as  sole  trustee  capable  of  acting ;  in  respect  that  the  only  other 
surviving  trustee  was  insane  and  under  curatory. 

Judgment.  I'he  Court  granted  the  prayer  of  the  petition,  on  condition  of  cau- 

tion being  found  by  the  petitioner. 


Art.  Paknom.        Jardme,  Stoddarl  ^  H'OMer,  W.  S.  Agents. 


C.  R. 


FIRST  DIVISION. 


No.  CXXL 


1st  March  1837. 


JAMES  HUNTER    . 
against 

WILLIAM  FAIRWEATHER  and  ALEXANDER 

MERCH. 

Process.— Citation. — ^Jurisdiction. — An  objection  to  tlie  service 
of  a  summons  raised  in  a  burgh  court,  that  it  was  executed  at  the 
dwelling-place  of  the  defender ,  which  was  not  within  tfte  jurisdiction 
of  the  Magistrates  at  the  time  the  warrant  for  service  was  granted, 
but  which  was  made  pari  oftlte  burgh  before  execution^  repelled. 

Proof. — Witness. — Interest.—//  was  objected,  that  the  hearse^ 
of  the  deceased  porter  of  a  coach  proprietor  in  favour  of  his  employer, 
to  prove  delivery  of  a  parcel  with  which  he  Iiad  been  intrusted^  in  an 
action  against  the  coach  proprietor  for  its  loss,  was  inadmissible,  on 
the  ground,  that  if  alive  he  would  have  been  excluded  by  his  liability. 
The  Court  repelled  the  objection. 

In  this  case  the  following  points  occurred : 

A  summons  was  raised  in  the  burgh  court  of  Dundee,  for  the 
purpose  of  being  conjoined  with  a  process  already  depending  there. 


A 
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against  a  party  whose  writing- cbamber  was  in  the  bargb,  but  whose  1  Mar.  1837. 
dwelling-place  was  at  that  time  beyond  its  limits.  ^^^V^^ 

The  summons  contained  the  usual  warrant  for  service  upon  the  pa^rweatber 
defender,  personally,  or  at  his  dwelling-place.   It  was  not  served  per-  and  Merch. 
aonally ;  but  an  act  having  passed  shortly  after  it  was  raised,  by  Narrative. 
which  the  boundaries  of  the  burgh  were  extended  so  as  to  include 
the  defender's  dwelling-place,  the  execution  was  made  at  the  de- 
fender's dwelling-house,  after  it  had  thus  come  under  the  jurisdic- 
tion of  the  Magistrates. 

To  this  service  it  was  objected,  that  it  was  unwarranted,  in- 
asmuch as  the  Magistrates'  jurisdiction  did  not  extend  to  the 
dwelling-place  of  the  defender  at  the  time  when  they  granted  the 
warrant  of  service;  and  the  case  of  Ritchie,  Idth  Feb.  1828,  was 
founded  on. 

.    The  Court  repelled  the  objection,  in  respect  that  the  citation  was  Judgment. 
not  given  until  the  jurisdiction  of  the  Magistrates  reached  to  the 
defender's  dwelling-house. 

In  a  question  about  the  liability  of  certain  coach  proprietors  for 
the  loss  of  a  parcel,  the  hearsay  of  their  deceased  porter,  to  prove 
delivery  of  the  parcel  with  which  he  had  been  intrusted,  was  objected 
to,  on  the  ground,  that  his  liability  for  the  loss,  .which  would  have 
rendered  his  testimony  inadmissible  if  alive,  excluded  his  hearsay 
also,  though  dead. 

The  Courts  however,  being  of  opinion  that  he  might  have  been  Judgmcnu 
competently  examined  in  the  same  way  as  shopmen  or  servants  if 
alive,  repelled  the  objection. 

Lord  Ordinary,  CorehouM.  Act.  Deoii  ofFac.  {Hope,)  M*N»U  Alt. 

loory,  Necnm,  WUUam  Martin,  S.  S.  C.  James  Stuart,  S.  S.  C.  and  WtlHam 

MUler,  S.  S.  C.  Agents.         B,  Clerk. 
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Executor- Creditor.— -4  party  was  confirmed  executor- creditor 
on  a  decree  of  constitution^  proceeding  on  a  summons  tchich  was  exe^ 
cuted  simultaneously  with  a  general  charge^  firsts  against  all  the 
next  of  kin  in  England ;  and  then^  twenty  days  ajier,  against  all  the 
next  of  kin  in  Scotland  ;  and  subsequently^  called  on  the  sixty^third 
day  from  the  first  execution.  It  was  stated  as  a  reason  of  reduction 
of  the  confirmationy  that  the  decree  was  nully  as  proceeding  on  a  suni" 
inons  executed  against  the  parties  in  England  before  tlie  charge  had 
been  served  upon  all  the  next  ofkin^  as  was  necessary.  The  Courts 
by  a  majority^  repelled  the  reason  of  reduction. 
Executor-Cr£Ditor.-*Reduction. — A  reduction  of  a  confirma^ 
tion  as  executor^creditor  to  the  whole  moveable  estate  of  the  deceased^ 
on  the  grounds  that  the  creditor  had  not  emitted  an  oath  to  the  verity 
of  his  debtf  and  that  the  notice  in  the  Gazette^  of  the  application  for 
confirmation^  had  been  given  afler,  instead  ofbeforcy  (he  other  usual 
publicationsy-^dismissed. 

» 

NarratiTe.  Tiiis  action  of  reduction  was  brought  by  tbe  pursuers,  who  were 
confirmed  as  executors-creditors  of  the  late  Robert  Jamieson,  W.  S. 
to  reduce  a  prior  confirmation  as  executor-creditor  to  the  same  party 
in  favour  of  the  defender,  which  had  been  carried  through  in  the 
following  manner :  Robert  Jamieson  was  indebted  to  the  defender, 
his  sister  in-law,  in  the  sum  of  L.1403,  and  other  sums,  under  cer- 
tain deductions.^  On  his  death,  (in  December  1832,)  the  defender 
raised  letters  of  general  charge,  and  a  summons  of  constitudOn, 
which  were  both  signeted  on  the  Idth  November  1833. 

On  the  14th  of  November,  the  general  charge,  and  also  the  sum- 
mons of  constitution,  were  executed  simultaneously  against  some  of 
Jamieson's  children  who  were  domiciled  in  England. 

On  the  4th  of  December,  both  were  likewise  executed  together 
against  the  children  domiciled  in  Scotland ;  and  the  summons  having 
been  called  after  the  expiry  of  the  days  of  charge,  and  the  inducise 
of  the  summons,  as  against  all  the  defenders,  decree  of  constitution 
cognitionis  causa  tantum  was  obtained  on  the  21st  January  1834. 

Upon  this  decree  the  defender  raised  an  edict,  on  the  12th  Fe- 
bruary, in  the  commissary-court  of  Lanarkshire,  to  be  confirmed 
executor-creditor ;  and  as  Mr  Jamieson  died  in  the  parish  of  New 
Monkland,  after  execution  at  the  market-cross  of  Hamilton  on  the 
14th,  it  was,  on  the  16th,  published  at  the  door  of  the  parish-church 
of  New  Monkland. 

On  the  2l8t  February,  notification  was  made  in  the  Gazette, 
in  terms  of  4.  Geo.  IV.  c.  98,  $  4 ;  and  on  the  26tb,  the  Gazette 
being  produced  in  Court,  decree-dative  was  pronounced. 

A  commission  having  been  granted  by  the  Commissary  to  Mr 
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Thomas  Ferrie,  W.  S.  the  defender  emitted  (Ist  MarcL)  the  follow-  l  Mar.  1837. 
ing  oath  relative  to  the  inventories  he  had  given  in  of  the  move-     '^'^v"*^ 
able  estate  of  the  deceased  :    •  That  the  foregoing  inventory,  each  oJ^ig  &" 

*  page  of  which  is  signed  by  the  deponent  and  the  said  commis-  Mortun  i;. 

*  sioner,  as  relative  hereto,  is  a  full  and  true  inventory  of  all  the     *!!!!I1I' 

^  personal  or  moveable  estate  and  effects  of  the  said  deceased,  where-  Narrmive. 

<  soever  situated,  already  recovered,  or  known  to  be  existing,  belong- 

<  ing  or  due  to  him  beneficially  at  the  time  of  his  death  ;  and  that 

*  the  said  estate  situated  in  Scotland  is  of  the  value  of  L.687,  10s. 

*  and  under  the  value  of  L.800. — All  which  is  truth,  as  the  depo- 
^  nent  shall  answer  to  God/ 

On  the  8th  of  March,  the  inventory  and  deposition,  with  the  re- 
port of  the  commissioner,  having  been  produced  in  Court,  the  de- 
fender was  confirmed  as  executor-dative  qua  creditor  to  the  whole 
moveable  estate  of  the  defunct. 

In  the  Stat  4.  Geo.  IV.  c.  98»  are  the  following  provisions : 

Sect.  3.  *  And  be  it  further  enacted,  That  from  and  after  the 
1st  day  of  January  1824,  every  person  requiring  confirmation 
shall  confirm  the  whole  moveable  estate  of  a  deceased  person, 
known  at  the  time,  to  which  such  person  shall  make  oath,'  &c. 

Sect  4.  <  Provided  further,  and  be  it  enacted,  That  in  the  case 
of  Gonfirqaation  by  executors-creditors,  such  confirmation  may  be 
limited  to  the  amount  of  the  debt  and  sum  confirmed,  to  which 
suqb  creditor  shall  make  oath :  Provided  always.  That  notice  of 
every  application  for  confirmation  by  any  executor-creditor  shall 
be  inserted  in  the  Edinburgh  Gazette,  at  least  once,  immediately 
after  such  application  shall  be  made ;  in  evidence  whereof,  a  copy 
of  the  Gazette  in  which  such  notice  shall  have  been  inserted  shall 
be  produced  in  Court  before  any  such  confirmation  shall  be  fur- 
ther proceeded  in.' 

The  Act  of  Sederunt,  12th  Nov.  1825,  after  quoting  the  last 
clause  of  the  4th  sect  of  the  above  statute,  proceeds  thus: 

<  And  in  order  to  give  full  effect  to  the  provisions  in  the  said  act, 
it  is  enacted  and  declared,  That  every  such  creditor  shall  insert 
in  the  Gazette,  within  ten  days  after  the  edict  has  been  signed  by 
die  clerk,  the  notice  of  the  application  for  confirmation,  as  pro- 
vided by  said  act,  and  produce  in  the  clerk's  hands  a  copy  of  th^ 
Gazette,  along  with  the  edict,  before  being  decerned  executor- 
creditor.' 

The  pursuers  brought  the  present  reduction  of  the  defender's  Punuert* 
confirmation  on  the  following  grounds :  1.  That  the  decree  of  con-  ^''^"'* 
stitution  was  irregular,  in  respect  the  summons  on  which  it  pro- 
ceeded ivas  executed  against  the  parties  domiciled  in  England, 


G60 


DECISIONS  OF  THE 


No.  122. 


Lyell,  and 
Greig  & 
Morion  v, 
Christie. 

Pursuen* 


1  Mar.  1837.  when  there  was  no  propier  charge ;  because  the  charge  at  that  time 
was  not  served  upon  the  parties  within  Scotland,  and  thus  conld 
not  be  held  to  be  a  charge  executed  against  all  the  parties  pre* 
vioubly,  or  on  the  same  day  as  the  summons,  without  which  the 
summons  could  not  competently  be  executed  at  all ;  for  it  bears  in 
gremio  that  a  charge  has  been  executed.  But  here,  the  charge, 
though  good  as  against  some  of  the  parties,  if  they  had  stood  alone, 
is  null  as  to  all,  when  it  is  seen  that  some  were  not  charged.  In 
these  circumstances,  the  case  of  McQueen  v.  M*Intosh,  9tb  July 
1829,  F,  C,  does  not  apply;  fof  that  applies  only  where  the  exe- 
cution of  both  is  simultaneous  against  all  the  parties.  2*  In  regard 
to  the  confirmation  itself,  it  was  objected  in  minutes  of  debate,  that 
no  oath  was  emitted  to  the  verity  of  the  debt  on  which  the  confir- 
mation was  to  proceed,  tboagh  required  by  the  4th  section  of 
4.  Geo.  IV.  c.  98,  as  interpreted  by  the  Commissaries  of  Edinburgh, 
by  Mr  Bell,  vol.  ii.  489,  and  by  the  practice  of  several  commissa- 
riots ;  and  any  erroneous  practice  of  other  parts  of  Scotland  must  be 
disregarded;  Carmichae),  10th  Feb.  1821, and  Miller o. Stewart, 7th 
Feb.  1835,  F.  C,  But  further,  it  was  required  that  notice  in  the  Gar- 
zette  should  be  *  immediately '  after  application,  and  before  the  o(mfir- 
mation  was  further  proceeded  in ;  which  evidently  implied,  that  it 
should  be  previous  to  the  other  publications,  and  not  subsequent  to 
Ihem,  as  in  the  present  case,  otherwise  the  object  of  the  Gazette 
notice  might  be  defeated ;  because,  if  it  could  be  competently  given 
after  the  expiry  of  the  other  publications,  decree-dative,  as  well  as 
final  confirmation,  might  be  given  on  the  same  day  as  the  notice 
in  the  Gazette,  which  would  thus  become  useless. 

The  Act  of  Sederunt,  12th  Nov.  1823,  merely  fixes  the  limit 
of  ten  days,  beyond  which  the  statutory  word,  ^  immediately/ 
cannot  be  stretched,  but  does  not  alter  the  order  in  which  the  no- 
tices should  be  given. 


Derender*8 
pleas. 


The  defender^aiww^rerf — 1.  The  decree  of  constitution  is  per- 
fectly regular,  as  it  proceeds  on  a  summons  executed  simultaneously 
with  the  charge,  as  against  both  sets  of  defenders.  The  present 
case  comes  under  the  principle  of  that  of  McQueen.  There  it  was 
settled,  that  it  was  suflScient  that  the  charge  had  been  executed 
simultaneously  with  the  summons ;  and  this  decision  evidently  went 
on  the  principle,  that  the  charge  was  necessary  to  warrant  the  de- 
cree, but  not  to  authorise  the  execution  of  the  summons.  Now,  in 
this  case,  as  the  two  writs  went  out  together,  and  were  served  to- 
gether, and  as  the  inducisd  of  both  the  services  were  coincidenti 
and  the  summons  was  not  called  till  forty-three  days  after  the  ser- 
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viee  IB  Scotland,  and  sixty- three  daya  after  that  in  England)  the  1  Mar.  18S7. 
proceeding  was  perfectly  regular.  ^^•V^i^ 

2.  In  regard  to  the  confirmation.     As  the  defender  confirmed  to  ^^'^||^*  ^^ 
the  whole  moveable  estate  of  the  deeeased.  she  acted  under  the  Sd  Moru>n  v, 
iiection  of  the  act,  which  applies  to  all  creditors,  and  requires  no    |2L!* 
oath  to  the  verity  of  the  debt  Defender's 

The  4th  section  applies  only  to  the  case  of  executor-creditors^  ^'^'^ 
who  wish  to  limit  their  copfirmation,  which  it  empowers  them  to 
do;  and  even  there,  it  is  clear  that  the  oath  is  only  to  the  amount  of 
the  debt  and  sum  confirmed,  as  a  fouodat;jion  for  duty;  and,  though 
the  oath  to  the  amount  of  the  sum  confirmed  may  be  loosely  said  to 
be  an  oath  to  the  amount  of  the  debt,  because  they  must  coincide, 
it  does  not  follow,  that  an  oath  to  the  verity  of  the  debt  is  essential 
to  prevent  the  nullity  of  the  procedure* 

The  idea  of.  enforcing  such  an  oath  is  not  in  consonance  with 
principle;  Ersk.  ix.  9.  33;  and  it  is  at  variance  with  the  certified 
.practice. of  sixteen  of  the  commissariots. 

Further,  thft  notice  in  Uie  Gazette  was  formally. and  regularly 
given* .  The  expression  in  the  statute,  that  a  copy  of  the  Gazette 
<. containing  the  notice  shall  be  produced  ^  in  .Court 'before  further 
.proceeding,  clejirly  excludes  the  ai^ument,  that  sudi  notice  must 
precede  the  usual  publication,  as  it  implies  that  that  extrajudicial 
procedure  is  finished.  But  ail  doubt  is  removed  by  the  terms  of 
.the  Act  of  Sederunt,  which  requires  insertion  in  the  Gazette  within 
.teo  days  after  the  edict  haa  been  signed  by  the  clerk ;  and  that  the 
creditor  shall  ^  produce  in  the  clerk's  hands  a  copy > of  the  Gazette 
*  along  with  the  edict,  before  being  decerned  executor-creditor.' 
Thus,  it  is  evident  that  the  Gazette  is  to  be  produced  only  at  this 
latter  step,  and  not  previous  to  the  other  publication,  as  contended 
by  the  pursuer;  and,  therefore^  the  confirmation  is  perfectly  regular 
and  vaUd. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and  Lord  Ordi- 
note :  *  The  Lord  Ordinary  having  heard  parties'  procurators,  and  "*'>*•  ^"'*'" 
considered  the  closed  record,  repels  the  reasons  of  reduction,  and 
assoilzies  the  defender  from  the  conclusions  of  the  libel,  under  a 
reservation  of  the  pursuers'  right  to  object  in  the  multiplepoinding 
to  the  amount  of  the  defender's  claim,  in  so  far  as  it  is  composed  of 
the  alleged  funeral  expenses  of  the  late  Robert  Jamieson,  and  of 
the  mournings  and  aliment  of  Mrs  Jane  Christie  or  Jamieson,  his 
widow ;  but  finds  no  expenses  due,  and  decerns.' 

Note. — <  The  debts  contained  in  the  decree  of  constitution  sought      Note, 
to  be  reduced,  with  the  exception  of  the  precise  amount  of  the 
articles  referred  t^  in  the  above  reservation,  appear  to  the  Lord 
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Lyell,  and 
Greig  & 
Morton  v. 
Christie. 

Note. 


1  Mar.  1S37.  <  Ordinary  to  be  suffieienily  established.    The  remaining  reaseos 

*  of  redaction  consist  of  minute  and  teehnieal  objections  to  the  pro- 

*  ceedings  in  the  constitntiony  and  in  the  defender's  confirmation  as 

<  executor-creditor.      The  only  one  of  these  on  whidi  the  Lord 

<  Ordinary  has  felt  any  difficulty,  is  that  founded  on  the  defender's 

*  fsilvLie  to  gire  notice  of  the  application  for  confirmation  as  ezocn- 

<  tor-creditor^  agreeably  to  the  act,  Geo.  IV.  cap.  98.    C!onsider- 

*  ing  the  object  and  terms  of  that  statute,  there  are  plausible  groundii 
*'  for  holding  that  the  notice  in  the  Gazette  should  be  made  imme- 

*  diately  after  application,  and  before  any  step  whateyer  should  be 

<  taken  in  prosecution  of  the  diligence.     But  as  the  words  of  the 

*  statute  are  not  absolutely  conclusive  on  that  point,  as  a  diffetent 

<  construction  has  been  evidently  taken  in  the  Act  of  Sederunt  1826, 

<  sect.  19,  passed  for  the  very  purpose  of  giving  efiect  to  the  ael^ 

<  and  has  been  since  followed  in  practice,  the  Lord  Ordinary  has 

<  thought  himself  bound  to  repel  the  objection. 
.  *  In  regard  to  the  expenses,  it  is  to  be  observed,  that  the  action 

*  of  reduction  was  brought  solely  for  the  purpose  of  obviatii^  the 

*  objections  in  pojntof  form  to  the  discussion  of  those  points  in  the 
^  multiplepoinding,  and  that  the  pursuers  accordingly  proposed  to 

<  dose  the  record  on  the  summons  and  defences.     But  this  was 

<  refused  by  the  defender,   who  insisted  that  a  condescendence 

*  should  be  given  in,  and  a  record  made  up  in  usual  form.     It  ap- 

<  pears  to  the  Lord  Ordinary,  that  in  this  way  the  defender  has 

<  most  unnecessarily  occasioned  the  greater  part  of  the  expense, 

*  and  he  has  therefore  found  no  expenses  due/ 
The  pursuers  reclaimed. 


Opinion  of 
Court 


Atadvisii^, 

I^d  Prmdent. — I  think  the  procedure  here  has  been  reg^br. 
In  regard  to  the  decree  of  constitution,  I  do  not  see  that  it  is  subject 
to  any  valid  objection.  There  were  here  two  separate  executions 
of  the  charge  and  summons,  simul  et  semel.  The  first  on  the  14th 
November,  against  the  parties  in  England,  where  the  inducis  Of 
sixty  days  had  to  run ;  and  the  second  on  the  4th  December,  twenty 
days  after,  against  those  in  Scodand.  Each  of  these  executions  was, 
taken  by  itself,  regular  and  complete,  and  the  summons  was  not  called 
until  the  forty-third  day  after  the  last  of  them.  I  therefore  am  of 
opinion  that  the  decree  which  followed  is  good.  If  all  the  parties 
had  been  in  this  country,  perhaps  my  opinion  would  have  been  dif- 
ferent This,  however,  was  not  the  case  here.  The  revenue  of 
the  signet  might  perhaps  suflFer  by  the  method  adopted,  for  the  same 
writ  was  served  twice,  instead  of  a  new  one  being  taken  out  But 
that  is  all  the  irregularity  which  I  can  see ;  and  I  am  therefore  for 
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repelling  this  objecdon,  as  well  as  those  to  the  confirmation,  and  l  Mar.  18S7. 
for  adhering  to  the  Lord  Ordinary's  interlocutor.  '^^V^^ 

Ijard  GilHes. — On  the  whole  I  am  inclined  to  concur  in  your  ^^P*  ^^ 
Lordship's  opinion  on  the  first  objection,  though  not  without  some  Morton  v. 
difficulty.    I  likewise  concnr  in  adhering  to  the  Lord  Ordinary's  C*>"^ 
interiecatmr  on  the  other  points.     It  b  said  that  the  defender  was  OpinioD  of 
in.  mala  fide  in  carrjring  through  her  confirmation ;  but  I  see  no  proof  ^^^^ 
of  this»  nor  can  I  draw  any  inferente  of  that  nature  from  any  part 
of  the  procedure.    I  cannot  think  that  any  oath  is  or  has  been  re« 
quired,  except  as  to-  the  amount  of  the  sum  confirmed.    The  oliier 
objections  are  also,  in  my  q>inioni  equally  withdut  foundation. 

Lord  Maekenzie.'^l  am  incHned  to  think  that  the  validity  of  this 
decree  depends  very  much  on  whether  a  charge  is  held  to  be  neces- 
sary for  the  execution  of  the  summons,  or  only  for  the  calling  of 
the  summons.    If  we  are  to  decide  on  the  principle,  that  the  charge 
is  necessary  for  the  execution,  tiien  I  should  hold  this  decree  to  be 
bad«    But  if,  on  the  other  hand,  we  are  to  adopt  the  principle,  that 
it  is  only  necessary  to  authorise  the  calling,  then  I  must  think  this 
decree  good.    To  me  it  appears  diat  a  relaxation  of  the  older  and 
stricter  rule  has  been  made  in  the  later  cases,  to  the  extent  of  allow- 
ing the  diarge  and  summons  to  be  executed  simul  et  semel.    But 
I  do  not  think  that  it  has  been  held  as  yet,  that  a  summons  executed 
before  the  service  of  a  charge  at  all  is  good.    Now,  it  appears  to 
me  that  a  charge,  if  executed  only  against  part  of  the  next  of  kin, 
must  be  looked  on  as  no  charge  at  alL     It  could  never  warrant  de- 
cree in  that  situation,  and  therefore  it  could  not  warrant  execution, 
—as  I  conceive  that  the  principle  is  still  in  force,  that  a  charge  is 
necessary  to  warrant  the  execution  of  the  summons ;  indeed,  the 
summons  itself  proceeds  on  the  statement,  that  the  whole  next  of  kin 
have  been  charged.    It  has  been  held  that  execution  simul  et  semel 
with  the  charge  is  sufficient :  But  I  lode  on  that  decision  as  establish- 
ing an  exception,  only  in  the  special  case  where  both  executions 
can  be  simultaneous  against  all  the  parties.     That  is  not  the  case 
here.    Some  were  not  charged  for  weeks  after  the  summons  stating 
that  all  were  charged  had  been  executed  against  others,  and  there- 
fore I  am  for  sustaining  the  objection  to  the  decree  of  constitution. 
In  regard  to  the  other  points,  I  concur  in  thinking  that  we  should 
adhere  to  the  Lord  Ordinary's  interlocutor. 

The  majority  of  the  Cauri^  accordingly,  pronounced  a  judgment,  Judgment. 
adhering  to  the  Lord  Ordinary's  interlocutor,  and  finding  the  de- 
fender entitied  to  expenses  from  the  date  of  the  interlocutor. 

.  L«rd  Ordioaiy,  PitBmrUm,  Act  5o2..  Got.  flhUhrfiard,J  Pyper^  BtasdL         Alt. 

Dean  o/Fac  {Hope;)  Buchanan.  Grtig  jr  Morton^  W,  S.  and  Fenu  ^ 

Jamiemm,  W.  S.  Ag«ott.         5.  Clerk. 


664  DECISIONS  OF  THE  No*  128- 


SECOND  DIVISION. 

No.  CXXIII.  I^  March  1837. 

WISHAW  AHO  COLTNESS  RAILWAY 

againMt 

Sir  henry  STEWART,  Baet.  anj>  WILLIAM  DIXOR 

Narrative.  SoCIETY* — CIRCUMSTANTIAL  Case   Upon   the  OOllS^ttetioil    of  t)ie 

Wishaw  and  Coltness  Raiiwajr  Act,  (10.  Geo.  IV.  c.  107,)  the 
minutes  of  meetings,  and  conduct  of  partners  concerned^  in  wUch 
it  was  found  by  the  Court,  adliering  to  the  Lord  Ordinary's  inter- 
locutor, pronounced  on  cases,  L  That  conditions  not- embraced  in 
the  statute,  but  formerly  proposed  to  be.  attached  to  the  payment 
of  th&ahares  of  a  class  of  subscribers,  by  the  promoters  of  the  rail- 
way, were  revised  and  confirmed  by-tbe  subsequent  actings  of  the 
company ;  and,  2.  That  an  agreement  by  some  of  the  proprietors  oa 
the  line,  to  give  their  ground  gratuitously  iot  the  use  of  the  lailvmy, 
was  binding,  though  not  acceded  to  by  all  the  proprietors,  nor  re- 
ferred to  in  the  statute,  which  contains  a  clause,  providing,  in  ge- 
neral terms,  for  satisfaction  being  made  to  the  owners  for  the  value 
of  the  ground  taken  for  the  railway.     (See  Papers.) 

LokI  Ordin«ry,  Jeffrey.         Act.  D&m  t^Fac  {Hop^,)  MsmleiUu         Alt.  SoL-  Gen. 
{Rutherfiird,)  Andentm,  and  Keay,  and  Sand/ord,  W.  4.  G.  ^  B.  EtUs. 

W.  S.  and  Stewart  ^  Sprot,  W.  S.  and  Tod  ^Romanes,  W.  S.  Agents.  22. 

Clerk. 

R. 


!■         I  ■  M 


FIRST  DIFISION. 
No.  CXXIV.  2rf  Mitrek  1887. 

ROBERT  CUNNINfiHAM  BONTINE  and  Others, 

affainst 

WILLIAM  CUNNINGHAM  CUNNINGHAM  GRAHAM, 
The  SCOTTISH  UNION   INSURANCE   COMPANY, 

and  Others. 

Process.  —  (Title  to  pursue.) — Tailzie.  —  (Irritancy.)— 
Stat.  1685. — fVhere  the  resolutive  clause  of  a  strict  entaily  ob^ 
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ligifig  the  heirs  to  insert  its  provisions  in  their  titles^  declared^ 
that  persons  contravening  or  failing  to  perform  these  provisions^ 
^  shallf  for  themselveSf  ipso  focto^  amitf  lose  and  forfeit^*  Sfc.  ; 
and  that  it  shall  be  lawful  for  the  next  heir  of  entail^  *  albeit  de^ 

*  sceTided  of  the  contravener^s  own  body^  to  purge  and  obtain  de- 

*  clarators  upon  the  contravention^^  Sfc.—fbund^  that  the  heir  in 
possession^  by  omitting  to  insert  the  provisions  of  the  entail  in  the 
rights  which  he  made  up  to  same  of  the  entailed  lands,  committed 
an  irritancy  which  operated  only  against  the  contravener  himself 
and  not  against  his  heirs  ;  in  respect  that^  although  the  statute  1 685 

.  declares  such  amission  shall  impart  a  contravention  by  the  contra* 
vener  and  his  heirs^  this  obviously  signifies  a  contraveniion  <tf  the 
same  extent  and  effect  with  any  other  contravention  of  that  entail^ 
operating  against  heirs,  if  the  entail  expressly  forfeits  heirs,  but 
not  otherwise. 

Tailzie. — (Irri-tanct.) — Clause. — Apartyhcldingcertainlands^ 
under  an  investiture  of  a  subject^superior,  to  himself  and  his  heirs^ 
male^  included  them  in  a  deed  of  strict  entail,  in  the  form  of  0 
band,  by  which  he  bound  <  himself  his  heirs  and  successors  what" 

<  soever,*  4^c.  to  resign  them  in  terms  of  the  entail,-  and  containing 
a  clause,  declaring  that  the  heirs  shall  possess  the  entailed  lands 
«  by  virtue  of  this  present  tailzie  and  iiifeftments  to  follow  hereon, 

*  or  any  other  right  that  I  have  in  my  person  to  the  foresaid  lands 

<  and  others  above  written,  and  by  no  other  right  end  title  what* 

<  someoer^-^found,  that  an  heir,  by  making  up  fee-simple  titles  as 
heir-male  under  the  old  investiture,  and  selling  the  estcUe,  had 
committed  a  contravention  not  to  be  remedied  by  a  portion  of  the 
lands  being  again  brought  under  the  entail  by  excambion  ;  in  re^ 
sped,  that  the  import  of  the  above  clause  was,  that  no  heir  shmdd 
pass  by  the  entailer,  and  make  up  a  title  to  the  exclusion  of  the 
entail,  but,  by  possessing  on  rights  which  were  in  the  entailer's 
person,  that  he  should  subject  himself  to  the  j}bligations  of  the  en- 
tail. 

Tailzie. — A  party,  after  the  property  of  certain  lands  had  been 
possessed  by  himself  and  ancestors,  on  a  personal  title,  for  more 
than  forty  years,  along  with  the  superiority,  upon  a  proper  feudal 
title,  proceeded  to  take  infeflment  on  a  precept  of  sasine  con* 
tained  in  the  disposition  of  the  property,  and  then  included  the 
lands,  by  a  description  which  applied  equally  to  the  property  and 
superiority,  in  a  deed  of  strict  entail. .  This  irifeftment  was  sub* 
sequently  reduced  by  one  of  the  heirs  of  entail,  who,  whilst  he  pos» 
sessed  the  rest  of  the  estate  under  the  entail,  made  up  fee-simple 
titles  to  these  lands,  and  sold  them,  alleging  they  were  not  included 
in  the  entail,~^found,  in  a  reduction  on  the  head  of  contravention, 
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Jbunded  on  ikis  sale^  thai  both  the  property  and  superiority  of 
these  lands  were  effectually  entaikdy  in  respect  that  the  entailer 
had  a  feudal  title  to  both^  (in  consequence  of  the  property  being 
consolidated^  by  forty  years*  possession^  with  the  superiority^)  which 
could  not  be  hurt  by  the  unmeaning  infeflment ;  bui^  at  all  events^ 
if  that  was  doubtfislf  in  respect  that  the  intention  of  the  entailer 
to  include  these  lands  under  the  entail  was  clearly  shown  by  this 
very  act  ofinfefiment. 

< 

NarraUve.  NicoL  OraraaT)  besides  the  estate  of  Gartmore  and  others,  held 
the  lands  of  Gartiularry  in  victue  of  an  infeftoient  on  a  charter  of 
resignation  and  eonfirmation  in  favour  of  himself  and  his  heirs,  from 
the  superior,  the  Duke  of  Montrose. 

He  likewise  yn»  proprietor  of  the  lands  of  OarchelL  The  do- 
minium directum  of  these  lands  had  been  long  in  the  Gartmore 
family,  and  in  170S  the  dominium  utile  was  conveyed  by  Mary 
Hodge  to  Robert  Crraham,  then  of  Gartmore,  by  a  disposition 
containing  a  proctiratory  of  resignation  ad  remanentiam,  and  like- 
wise a  precept  of  sasine.  Robert  Graham  entered  into  possesion 
without  executing  either  of  these,  and  the  property  was  possess- 
ed, on  apparency,  along  with  the  superiority,  by  his  successors,  un- 
til Nicol  Graham,  in  1765^  took  infeftment  on  the  precept  of  sa- 
sine in  the  disposition. 

In  1767,  Nicol  Graham  executed  a  strict  entail,  in  the  form  of  a 
procaratory  of  resignatiiHi,  of  his  estate  of  Gartmore,  including  *  all 

*  and  whole  the  lands  of  Garchell,'  as  well  as  the  lands  of  Gartin- 
starry.  This  entail  contained  an  express  declaration,  that  it  shall 
not  be  in  the  power  of  the  heirs  of  taihie  <  to  sell,  annailzie,  dis- 

<  pone,  either  redeemably  or  under  reversion,  nor  yet  wadset  nor 

*  burden  with  infeftments  of  annualrents,  or  any  other  servitude  or 

*  burden,  the  tailzied  lands  and  estate  above  written.' 

Likewise  the  following  clause :  <  Providing  also,  that  the  said 

<  William  Graham,  and  the  haill  other  heirs  of  tailzie  above  men- 
^  tioned,  shall  bruick,  enjoy  and  possess  the  said  tailzied  lands  and 

<  estate,  by  virtue  of  this  present  right  and  talkie,  and  infeftments  to 

*  follow  hereon,  or  any  other  right  that  I  have  in  my  person  to  the 
'*  foresaid  lands  and  others  above  written,  and  by  no  odier  right  and 

<  title  whatsoever ;  and  the  said  William  Graham,  and  the  haill 

<  other  heirs  of  tailzie  above  specified,  shall  be  obliged  timeously  to 

<  obtain  themselves  entered,  infeft  and  seised  in  the  said  lands  and 

<  estate,  and  not  to  suffer  the  same  to  lie  in  non-entry ;  and  also  to 

<  cause  insert  in  the  instruments  of  resignation,  charters  and  infeft- 

<  ments  to  follow  hereon,  and  in  the  haill  procnratories  and  instru- 

<  ments  of  resignation,  charters,  services,  re  tours,  precepts  of  sasine 
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and  instruments  of  sasine,  and  baill  other  conveyances  of  the  said  2  Mar.  1837. 
lands  and  estate^  all  the  provisions,  declarations  and  irritancies  of    ^*^V^^ 
the  present  tailzie.'  B^»^;"^ 

The  resolutive  clause  declares,  that  ^  the  person  or  persons  so  Graham  and 
contravening,  or  failing  to  fulfil  the  above-written  conditions  and  ^*''^"' 
provisions,  or  any  one  of  them,  shall,  for  themselves,  ipso  facto,  Nairative. 
amit,  lose  and  forfault  their  rights  and  interest  in  the  said  lands 
and  estate,  and  the  same  shall  become  void  and  extinct;  and  it 
shall  be  lawful  to  the  next  heir  of  tailzie  who  should  succeed  if 
the  contravener  was  naturally  dead,  albeit  descended  of  the  con* 
travener^s  own  body,  to  purge  and  obtain  dedamtors  npoa  the 
contravention,  or  failing  to  fulfil  any  of  the  proTvions  or  ooaditions* 
or  to  obtain  adjudications  of  the  foresaid  lands  and  estate. 
Nicol  Graham  was  succeeded  by  his  son,  Robert,  who  made  up 
a  feudal  title  under  the  entail  to  all  the  lands  hoidiag  of  the  CrowiH 
among  which  were  the  lands  of  GrarchelL     But  he  made  up  no  feu* 
dal  title  to  the  lands  of  Gartinstarry,  which  were  held  of  a  sublet* 
superior,  possessing  them  on  apparency. 

Robert  Graham  was  succeeded  by  the  defeodei)  who  likewise 
made  up  a  feudal  title  under  the  entail,  to  the  entiled  laods  holding 
of  the  Crown,  including  those  of  Garcbril. 

He  afterwards,  however,  conveyed  his  interest  in  that  estate  to 
a  trustee,  who  brought  an  action  of  reductioa  of  the  instrument  of 
sasine,  expede  by  Nicol  Graham  in  1765,  in  the  dominium  utile 
of  the  lands.  In  this  action  the  defender  was  the  only  person 
called ;  and  no  opposition  being  made,  decree  of  reduction  was  pro* 
nounced. 

The  defender  then,  in  1816,  served  himself  .heif  to  his  g^nd- 
fiather,  Nicol  Graham,  the  entailer,  and  proeeeded  to  take  infeft- 
ment  of  new,  on  the  precept  in  the  disposition  gianlied  by  Hodge 
in  1708  to  Robert  Graham ;  after  wkidi  he  sdd  the  whole  of  these 
lands  of  GarchelL  Part  of  them,  however^  were  re-acquired  by 
excambions  of  other  parts  of  the  entailed  estate. 

In  1814,  the  defender  proceeded  to  complete  a  feudal  title  in  fee- 
simple  to  the  lands  of  Gartinstarry,  by  obtiunifig  from  the  superior 
a  precept  of  clare  constat,  as  heir-male  of  Nicol  Graham,  under  the 
old  investiture  in  favour  of  Nicol  Graham  and  his  heirs^male.  He 
then  granted  an  heritable  bond  over  these  lands,  and  afterwards  sold 
them,  in  1816. 

In  these  circumstances,  the  pursuer,  who  is  the  eldest  son  of  the 
defender,  brought  the  present  reduction,  for  himself,  and  as  admi* 
nistrator  for  his  minor  children. 

The  summons,  after  stating  that  the  deten^et  had  made  np  titles 
in  fee-simple  to  the  lands  of  Garchell  and  Oartinstarryj  in  contra- 
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Bontine  and 
Others  v. 
Graham  and 
Others. 

Narrative. 


12  Mar.  1637.  vention  of  the  entail  of  1767,  in  which  they  were  included,  and 
after  narrating  the  sales  of  these  lands,  concludes,  That  it  sbonld 
be  found  and  declared,  that  the  defender  did,  in  contravention  of 
the  said  tailzie,  make  up  titles  in  his  person  to  these  lands  of  Gar- 
tinstarry  and  Garchell,  without  inserting  the  provisions,  &c.  of  the 
entail  in  the  rights  and  conveyances  eipeded  in  his  person ;  and 
that  the  defender  did  sell  the  above  lands,  or  contract  debts,  or 
grant  dispositions  in  payraeiU  of  the  security  of  the  said  debts^  con- 
trary to  and  in  direct  contravention  of  the  said  tailzie. 

The  summons  then  proceeds :  *  And  the  several  bcftS'of  contraven- 
^  tion  therein  specified,  or  any  one  of  thenn,  being  established  to 

<  the  satisfaction  of  the  said  Lords,  it  ought  and.  should  be  found 

<  and  declared,  by  decree  foresaid,  tliat  the  said  W.  C.  C,  Graham, 

<  defender,  has  thereby  incurred  an  irritancy  of,  and  amitted,  lost 

<  and  forfeited  all  right,  title  and  interest  in  the  said  whole  entailed 

*  lands  and  estates,  abave  described,  contained  in  the  said  deed  of 

*  tailzie,  and  every  part  thereof,  and  that  his  right,  title  and  interest 

<  in  and  to  the  said  whole  lands  and  estates,  and  every  part  thereof, 

<  is  now,  and  shall,  in  all  time  coming,  be  void  and  extinct :  And  it 

*  ought  and  should  be  found  and  declared,  by  decree  foresaid,  that 

<  the  said  whole  lands,  teinds  and  others  above  described,  with 

<  the  rents,  maills  and  duties  of  the  same,  falling  doe  from  and 

*  after  the  date  of  citation  to  follow  hereon,  have  fallen,  devolved 
^  and  accresced,  and  do  now  belong  to  the  said  R.  C.  Bontine, 

<  pursuer,  as  the  next  heir  appointed  to  succeed  by  the  said  deed 

<  of  entail,  and  that  free  and  disburdened  of  the  foresaid  dispo- 

*  siiions  and  infeftments  thereon,  and  of  all  and  every  other  act  done 

*  and  deed  granted  by  the  said  defender,  in  relation  to  the  said  se- 

<  veral  lands  and  others,  in  contravention  of  the  said  tailzie,  in  the 

*  same  manner,  and  as  fully  and  freely  in  all  respects  as  if  the  said  de- 

*  fender  had  never  been  in  the  possession  of  the  said  lands  and  es» 

*  tates ;  reserving  entire  to  the  pursuers  all  right  of  action  competent 

*  to  them  and  the  other  heirs  of  entail  against  the  defender,  for  the 

<  loss  and  damage  which  they  have  sustained,  or  may  sustain,  by 

<  and  through  the  foresaid  sales,  and  other  acts  doneand  deeds  grant* 

<  ed  by  the  defender  in  contravention  of  the  foresaid  tailzie ;  as  also, 

*  reserving  all  right  of  challenge  competent  to  the  pursuers,  and  other 

<  heirs  of  entail,  for  reducing  and  setting  aside  the  conveyances  and 

*  other  rights  to  the  said  lands  and  others,  granted  by  the  defender 

*  to  the  purchasers  or  disponees,  and  all  heritable  securities  granted 

*  over  the  said  lands,  or  any  part  thereof,  by  the  defender,  to  credi* 

<  tors  or  others.' 
In  this  action  Mr  Graham  alone  was  called ;  but  the  trustees  for 

his  creditors  also  sisted  themselves. 
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The  first  defence  pleaded,  tiz.  that  the  entail  of  1767  was  no  2  Mar  1S37. 
longer  an  effeetnal  entail,  was  repelled,  12th  Jone  1885,  (ante,    "^^y^ 
vol.  X.  p.  670) ;  and  the  case  was  remitted  to  the  Lord  Ordinary.  o?hm V"^ 
Appearance  was  then  made  for  the  first  time  by  the  Scottish  Union  Graham  and 

Insurance  Company,  who  lodged  a  minute,  stating  that  the  defender,     [ 

on  the  9th  August  1819,  bad  infeft  the  Hope  Insurance  Company  Narrative. 
in  part  of  the  entailed  estate  of  Gartmore,  in  security  of  an  annuity, 
during  his  own  life,  of  L.ldl  1:10: 10,  by  a  bond  of  annuity,  decla- 
ring,  <  that  these  presents,  and  infeftments  to  follow  thereon,  are 
«  meant  and  intended  to  have  effect  no  further  than  is  compatible 
<  with  the  said  deed  of  entail;'  that  the  Hope  Insurance  Com- 
pany had  sold  this  annuity  to  the  Scottish  Union,  who  were  infeft 
in  virtue  of  a  precept  contained  in  their  conveyance ;  that  they 
had  obtained, •on  lOtb  July  1828,  decree  of  adjudication  against  the 
defender,  and  the  lands  of  Gartmore  and  others;  and  therefore 
craving  to  be  sisted  as  heritable  creditors  in  these  lands. 

The  Scottish  Union,  in  thus  entering  appearance,  adopted  the 
record  as  it  had  been  closed  by  the  original  defender. 

The  Lord  Ordinary  ordered  cases. 

The  defenders  pleaded — The  pursuer^^  title  to  pursoe  is  defec-  Defenders* 
tive,  beoause9  if  the  primary  act  of  contravention  founded  on  in  his  ^^^^' 
summons,  the  omission  by  the  defender  to  insert  the  provisions 
of  the  tailzie  in  his  titles,  has  been  committed,  that  forfeits,  not  only 
for  the  defender,  but  also  for  his  own  heirs,  vi  statuti,  and  hence 
the  pursuers  have  no  title  to  insist* 

The  statute  1685  expressly  declares,  that  *  the  said  omission 
<  shall  import  a  contravention  of  the  irritant  and  resolutive  clauses 

*  against  the  person  and  his  heirs  who  shall  omit  to  insert  the  same, 

*  whereby  the  estate  shally  ipso  facto,  fall,  accresce  and  be  devolved 

*  to  the  next  heir  of  tailzie.'  These  words  cannot  be  got  over; 
and  the  opinion  of  Erskine,  iii.  8.  81,  refers  to  an  entirely  different 
cbiuse,  where  there  is  doubt,  from  there  being  no  express  declara- 
tion such  as  in  the  clause  in  question. 

2.  With  respect  to  the  lands  of  Gartinstarry,  the  entail,  accord* 
ing  to  its-true  legal  construction,  permits  the  heirs  of  the  entailer 
to  possess  and  enjoy  them,  either  under  the  entail  or  under  any 
other  title  that  existed  in  the  person  of  the  entailer ;  and  thus  no 
contravention  or  irritancy  was  incurred  by  the  defender  completing 
his  right  under  the  fee-simple  titles  in  the  person  of  Nicol  Graham. 

8.  In  regard  to  the  lands  of  Garchell,  these  lands  never  having 
been  vested  in  Nicol  Graham  the  entailer,  and  the  superiority  of 
which  he  was  feudally  possessed  having  alone  been  included  in 
the  entail,  Jt  was  evidently  no  contravention  on  the  part  of  the  de- 
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2  Mar.  1837.  fender  to  complete  his  tide  to  the  property  in  fee-rimple ;  and  the 
defender  Jiaving  afterwards  acquired  the  superiority  of  these  lands, 
in  terms  of  the  act  20.  Geo.  II.  c.  50,  was  entitled  to  dispose  of 
them  at  his  pleasure,  and  no  contravention  or  irritancy  was  thereby 
incurred.  With  reference  to  thb  point,  it  is  not  competent  to  set 
aside,  by  way  of  exception,  the  decree  in  foro  pronounced  by  the 
Court  of  Session,  reducing  the  titles  which  Nicol  Graham  had  com- 
pleted to  the  property ;  but  further,  the  lands  of  Garchell  being  at 
this  moment  held  undier  the  fetters  of  entail,  though  in  virtue  of  the 
excambion  referred  to,  there  are  no  termini  habiles,  so  fiur  as  re- 
gards those  lands,  for  the  conclusions  declaratory  of  irritancy  and 
forfeiture. 


Bontine  and 
Others  v. 
Graham  and 
Others. 

Defenders* 
Pleas. 


Pursuers* 
Pleas. 


The  pursuers  pleaded^  without  waiving  the  objection,  that  this 
preliminary  plea  was  formerly  departed  from — The  statute  1683  ex- 
plidtly  authorises  the  lieges  to  entail  their  estates,  *  with  such  pro- 
*  visions  and  conditions  as  they  shall  think  fit.'  It  would  therefore 
be  no  iess  against  the  spirit  than  the  words  of  the  statute,  by  a  cri- 
tical interpretation  of  certain  inaccurate  expressions  in  one  of  its 
cUuses,  to  refuse  effect  to  the  entailer's  express  declaration,  that 
the  forfeiture  shall  be  for  the  contraveners  *  themselves,'  in  contra- 
distinction to  their  descendants, — a  decUration  which  is  rendered 
more  explicit  by  the  succeeding  provision,  that  the  next  heir  of 
tailzie,  <  albeit  descended  of  the  contravener^s  own  body,'  may  ob- 
tain declarators  upon  contravention,  &c. 

But  further,  this  statute  has  always  been  construed  strictiy 
against  the  fetters  of  entails;  and  even  where  the  entailer  has  not, 
as  in  this  case,  expressly  declared  bis  will  as  to  this  matter,  it  has 
been  decided,  that  a  contravener  forfeited  only  for  himself;  Simp- 
son and  Home  v.  The  Earl  of  Home,  6th  Jan.  1697,  Mor.  15,353, 
and  Gordon  of  Carleton  v.  Gordon,  14th  Nov.  1749,  Mar.  15,384. 
The  title  of  the  pursuer  to  insist  is  therefore  perfectly  good. 

2.  The  lands  of  Gartinstarry  were  held  by  the  defender  under 
the  entail,  and  could  not  be  sold  without  contravention  of  its  powers. 

Its  form  was  that  of  a  regular  bond  of  tailzie,  by  which  the  en- 
tailer bound  and  obliged  *  himself,  his  heirs  and  successors  whatso- 

<  ever,'  to  resign  the  lands  in  terms  of  the  tulzie.  The  words  of 
the  clause  on  which  the  defenders  found,  declare  that  the  heirs  shall 
possess  *  by  virtue  of  this  present  right  and  tailzie,  or  any  other 
^  right  that  I  have  in  my  person  to  the  aforesaid  Unds  and  others 

<  above  written,  and  by  no  other  right  and  title  whatsoever.'  It  is 
plain  that  this  clause,  as  explained  by  the  obligatory  clause  of  the 
bond,  and  by  the  clause  binding  the  heirs  to  insert  all  the  conditions 
of  the  tailzie  in  their  title-deeds,  was  only  meant  ob  majorem  can- 
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telanii  to  prevent  tbe  heirs  of  tailzie  from  completing  titles  to  any  2  Mar.  1937. 
part  of  the  lands,  by  passing  over  Nicol  Graham,  and  serving     ^'"'^^'^''^^ 
to  some  remoter  ancestor.     Besides,  it  has  been  settled,  that  even  Q^hc*"  p"°** 
although  a  portion  of  the  entailed  lands  had  been  held  by  the  en-  Grab«m  and 
tailer  only  as  apparent  heir,  yet  an  heir  of  entail,  by  taking  pos-  ^^^^'^'' 
session  of  any  other  of  the  entailed  subjects  to  which  he  had  no  Pursuers' 
title  but  the  entail,  could  not  repudiate  the  entail,  even  as  to  those  ^^*^*^ 
subjects  to  which  the  entailer  had  no  right  but  that  of  apparency ; 
Carmichael  v»  Carmichael,  15th  Nov.  1810,  F.  C 

3.  The  lands  of  Garchell  were  also  sold  in  contravention  of  the 
entail.     When  the  entailer  included  these  lands  in  the.  entail,  he 
had,  by  the  possession  of  the  property  and  superiority  together 
for  more  than  forty  years,  acquired  a  prescriptive  feudal  title,  by 
consolidation)  to  both  property  and  superiority ;  Bruce  v.  Bruce, 
6th  Dec.  1710,  Mor.  1Q,803;  Grieve  v.  Walker,  87th  Feb.  1827, 
F.  C. ;  Lord  Elibank  v.  Campbell,  21st  Nov.  1833,  F.  C.   In  these 
circumstances,  it  is  ludicrous  to  maintain,  that  while  he  includes 
those  lands  iii  his  deed  of  tailzie,  and  specially  assigns  to  his  heirs 
of  tailzie  the  maills  and  duties  of  the  said  lands,  and  haill  writs  and 
evidents  of  the  same,  he  meant  to  entail  only  the  dominium  direc- 
tum, and  not  the  dominium  utile.     The  '  lands  of  Garchell '  was 
a  description  applicable  to  both,  even  on  the  supposition  that  they 
were  separate  and  unconsolidated.     But  as  the  sasine  in  1765, 
which  seems  to  have  been  executed  ob  majorem  cautelam,  (sup* 
posing  it  could  have  any  effect  in  either  fortifying  or  impairing 
this  feudal  title  fortified  by  prescription,)  had  been  reduced  and 
found  void  ab  initio,  it  must  be  disregarded  as  if  it  had  never  ex- 
isted ;  and  thus  the  estate  having  been  possessed  tanquam  opti- 
mum maximum,  and  under  its  appropriate  description,  for  nearly 
sixty  years,  upon  a  crown  charter  and  sasine,  the  supposition  that 
it  was  the  unsubstantial  right  of  superiority  which  was  alone  meant 
to  be  entailed,  is  in  the  highest  degree  extravagant.    Besides,  if  the 
intention  to  entail  be  clear,  as  in  this  case  it  is,  there  are  various 
decisions  to  the  effect  that  a  valid  entail  may  be  executed  by  one 
who  has  a  personal  right  to  the  lands  he  proposes  to  entail,  or 
even  of  one  who  has  only  a  right  of  apparency,  provided  he  ia- 
cludes  in  the  entail  other  lands  to  which  he  has  a  feudal  title ; 
Carmichael  v.  Carmichael,  (supra);  Smith  t;.  Oliphant;  Murray, 
9th  Dec.  1814,  F.  C. 

The  defence,  that  these  lands  have  again  been  brought  under 
the  entail,  applies  only  to  a  part  of  the  lands  of  Garchell ;  and  it 
can  never  be  held,  that  having  incurred  an  irritancy  by  selling 
the  lands  of  Garchell,  he  was  entitled  to  purge  that  irritancy  by 
selling  certain  other  parts  of  the  entailed  estate,  in  order  to  rt$- 
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2  Mar.  1837.  attaiD  Garchell ;  or,  in  other  words,  to  purge  one  irrttanoy  bj 
committing  another  act  of  contrayention. 


Bontine  and 
Others  v. 
Graham  and 

Oiliers. 

Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interiocutor  aad 
note: 

<  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and 
having  afterwards  resumed  (U>nsideration  of  the  record,  productions 
and  whole  process,  repels  the  objection  to  the  title  of  the  pursuers 
to  insist  in  the  present  action :  Finds,  that  the  defender,  W.  C  C. 
Graham,  has  incurred  the  irritancies  set  forth  in  the  summons,  by 
alienating  or  putting  away  the  lands  of  Oarttsstarry,  with  the  per»- 
tinents  thereof,  the  lands  of  Garchell,  comprehending  the  Offecance 
of  Cashley  and  others,  or  a  part  of  the  said  lands,  and  abo  the  iawis 
of  Mendowie,  Colrigrean,  Drum  of  Ammanuai  and  others,  aU 
portions  of  the  estate  contained  in  the  entail  executed  by  Nicol 
Graham^  Esq.  <rfGartmore,  mentioned  in  the  record ;  and  therefore 
declares  and  decerns  in  terms  of  the  libel :  Finds  the  pntsaers 
entitled  to  expenses  of  process,  and  remits  to  the  Auditor  to  tax 
the  account  thereof,  and  to  report/ 

Note. — ^The  interlocutor  of  the  Court,  dated  12tti  June  1835, 
having  finally  disposed  of  various  points  of  the  cause,  the  defeadere 
now  plead, 

*  1.  That  the  pursuers  have  no  title  to  insist,  because  the  pro- 
visions of  the  tailzie  not  being  inserted  in  the  rights  and  convey- 
ances under  which  Mr  W.  C.  C.  Graham  enjoys  the  estate,  the 
irritancy  incurred  by  this  omission  extends,  vi  statuti,  to  the  pur- 
suers, his  descendants* 

*  2.  That  the  defender,  Mr  C.  Graham,  did  not  commit  an  irri- 
tancy by  disposing  of  the  lands  of  Gartinstarry,  and  the  dominium 
utile  of  the  lands  of  Garchell,  and  the  OfTerance  of  Cashley,  because 
they  did  not  fall  under  the  entail ;  and  if  the  lands  of  Garchell  had 
fallen  under  the  entail,  that  the  irritancy  has  been  purged. 

<  3.  That  the  conclusions  of  the  action  cannot  affect  the  creditors 
of  Mr  C.  Graham,  who  have  sisted  themselves  in  the  action  as 
defenders,  their  debts  being  made  real  encumbrances  on  the  estate 
before  his  contravention  has  been  declared,  and  these  encumbrances 
being  restricted  to  his  life-interest  in  the  estate, 

<  With  regard  to  the  first  defence,  when  an  entail  declares  that 
the  contravener  shall  forfeit  for  himself  only,  and  not  for  the  heirs 
of  his  body,  the  Lord  Ordinary  considers  it  to  be  perfectly  clear, 
that  neither  a  contravention  of  the  prohibitions  of  the  entail,  nor 
of  the  injunction  in  the  statute  to  insert  all  its  provisions  in  the 
subsequent  rights  and  conveyances  of  the  estate,  can  operate  fur- 
ther than  against  the  contravener  himself.     The  statute  1685  is 
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tnaceiirately  expreasftd,  and  it  has  8lwa3rs  been  strictly  construed  2  Afar.  1837. 
against  tbe  fetters  of  entails.     Thus  it  enacts,  that  all  the  condi-    ^'V^ 
tions  of  an  entail  duly  recorded  shall  be  effectual,  not  only  against  o?herrt;.*° 
the  contravener  and  his  heirs,  but  against  his  creditors ;  and  on  Graham  and 
that  ground,  Mackenzie  and  other  writers  have  held,  that  unless     ^^^^ 
heirs  are  expressly  exempted,  irritancies  apply  to  theoi.     But  the     Note. 
reverse  was  decided  in  the  case  of  Simpson,  Jan.  6.  1697,  and  the 
law  has  been  so  settled  ever  since.     On  the  same  principle,  although 
tbe  statute  declares,  that  the  omission  to  insert  the  provisions  in  sub- 
seqveiii  rights  and  conveyances  shall  import  a  contravention  by  the 
person  who  omits  and  his  heirs,  this  obviously  signifies  a  contra- 
VMitlon  of  tbe  same  extent  and  effect  with  any  other  contravention 
of  that  entail,  operating  against  heirs,  if  the  entail  expressly  for- 
feits heirs,  but  not  otherwise;  and  thi»  is  plainly  the  opinion  of 
'Mr  Erskine,  as  he  places- the  one  species  of  contravention  and  the 
other  on  exactly  the  same  footing.-    The  Legislature  could  have 
had  no  objoet  in  inflicting  a  penalty  in  either  case  severer  than 
the  entailer  himself  had  thought  proper  to  do. 
<  It  seems  equally  clear,  that  the  lands  of  Garchell  and  those  of 
Oartiiistarry  were   both  effectually  entailed.     With  regard  to 
Gkrehell,  tbe  dominium  directum  of  these  lands  had  been  in  the 
family  of  Gartmore  for  a  long  period.     In  the  year  1708,  Robert 
Graham  of  Gartmore  acquired  the  dominium  utile ;  and  both  it 
and  the  dominium  directum  were  possessed  by  him  and  his  suc- 
cessors for  a  period  of  more  than  forty  years  before  the  entail  was 
ete^uted  by  hi»  descendant,  Nicol  Graham.     According  to  a  fun- 
damental and  most  expedient  principle  in  our  law  of  conveyan- 
cing, a  consolidation  of  tbe  superiority  and  property  was  thus 
effected ;  and  it  is  thought  that  they  were  not  afterwards  sepa- 
rated by  an  unmeaning  act  of  the  entailer,  who,  long  after  pre* 
scription  had  run,  took  infeftment  on  the  precept  in  the  disposi* 
tion  by  which  the  property  had  been  conveyed  to  him.     But  whe* 
ther  they  were  again  separated  or  not,-  it  was  manifestly  the  inten- 
tion of  the  entailer  to  include  them  both  in  his  entail.     Indeed, 
the  precept  seems  to  have  been  executed  in  majorem  cautelam, 
for  that  very  purpose,  and  accordingly  the  dispositive  words  iu 
the  bond  of  tailzie  apply  equally  to  both.     With  regard  to  the 
lands  of  Gartinstarry,  which  hold  of  a  subject-superior,  it  is  ad- 
mitted that  they  are  expressly  entailed ;  but  as  there  is  a  clause, 
providing  that  the  heir  shall  possess  by  virtue  of  the  entail,  or  by 
any  other  right  in  the  entailer's  person,  it  is  argued,  that  the  de- 
fender having  completed  his  titles,  not  by  executing  the  procu- 
ratory  in  the  entail,  but  on  a  precept  of  dare  constat  from  the  su- 
perior, under  the  previous  fee-simple  investiture,  he  was  at  liberty 
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Others. 


Note, 


to  possess  on  that  right,  independently  of  the  entail.  It  is  thought 
that  the  clause  founded  on  imports  only,  that  no  heir  should  pas^ 
by  the  entailer,  and  make  up  a  title  to  the  exclusion  of  the  entail ; 
but  by  possessing  on  rights  which  were  in  the  entailer's  person; 
that  he  should  subject  himself  to  the  obligations  in  the  bond. 

<  The  defenders  plead,  that  the  irritancy  as  to  the  lands  of  Gar^ 
chell,  &c.  was  purged,  because,  after  being  sold  by  the  defender, 
Mr  0.  Graham,  they  were  again  acquired  by  virtue  of  certain  ex- 
cambions  under  the  10.  Geo.  III.  It  is  enough  to  say,  that  part 
of  them  was  not  recovered  by  these  excambions;  and  farther,  and 
what  is  still  more  material,  it  is  impossible  to  purge  one  irritancy 
by  committing  a  second  irritancy,  for  the  lands  excambed  undet 
the  statute  were  themselves  part  of  the  entailed  estate. 

*  3.  The  defence  upon  which  Mr  C.  Graham's  creditors  mainly 
rest,  is,  that  although  an  irritancy  be  declared  against  him,  it  will 
not  affect  their  debts  made  real  upon  the  entailed  estate,  by  con- 
veyances, heritable  bonds,  or  adjudications  on  which  infeftments 
have  followed,  before  a  decree  of  declarator  of  irritancy  has  passed 
against  him,  these  encumbrances  being  restricted  to  his  life-interest 
in  the  estate.  A  principle  at  one  time  obtained  in  our  law,  that 
the  deed  of  a  proprietor  infeft  must  affect,  ex  necessitate  juris,  th6 
fee  of  his  estate ;  to  obviate  which,  in  the  case  of  entails,  irritant 
and  resolutive  clauses  were  devised,  by  which  the  fee  was  held  to 
be  forfeited  in  the  person  of  the  contravener,  by  virtue  of  the  irri- 
tant clause,  before  the  right  which  he  had  granted  was  annulled  by 
the  resolutive  clause.  According  to  this  presumption  or  fiction, 
every  deed  of  the  contravener  after  his  contravention,  though  not 
prohibited,  or  even  although  permitted  by  the  entail,  ought  to  have 
been  avoided,  on  the  maxim,  Resolute  jure  dantis  resolvitur  jus 
accipientis.  But  the  fiction  itself  was  absurd,  as  has  been  often 
demonstrated,  and,  if  followed  out  to  all  its  consequences,  would 
have  been  unjust  and  mischievous*  Accordingly,  for  more  than  a 
century  it  has  been  settled  law,  that  every  deed  of  the  heir  in  pos* 
session,  permitted  or  not  prohibited  by  the  entail,  is  valid,  though 
done  after  a  contravention,  but  before  decree  of  irritancy ;  for 
example,  provisions  to  wives  and  children,  leases  for  an  ordinary 
term  of  endurance,  feus  under  a  permissive  clause,  and  the  like. 
But  it  never  was  pretended  that  an  act  of  contravention  could  be 
effectual,  because  it  was  committed  before  a  previous  contravention 
had  been  declared.  The  question,  therefore,  in  the  present  case,  is 
reduced  to  this,  are  the  debts  which  have  been  made  real  on  the  estate 
of  Gartmore  by  the  infeftments  of  the  creditors,  or  their  trustee, 
contraventions  of  the  entail  or  not?  The  creditors  maintain  the 
negative,  on  the  ground  that  their  infeftments  are  not  absolute^ 
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but  defeasible  on  the  death  of  Mr  C.  Graham ;  and  they  refer  to  2  Mar.  1837. 
the  case  of  Nairn  v.  Gray,  Fac.  CoU.  Feb.  15.  1810.  But  the  ^^'"^^^ 
entail  of  Gartknore  prohibits  all  encumbrances,  without  distinc-  other" V** 
tion  as  to  the  period  of  endurance,  by  the^brdinary  clause  against  Graham  and 
the  contraction  of  debt  In  equityt  indeed,  it  has  been  held,  ^^ 
that  if  an  encumbrance,  though  prohibited,  does  not  encroach  on  Note. 
the  rights  of  the  next  substitutes,  they  have  no  interest,  and, 
therefore,  no  title  to  challenge  it;  and  on  that  ground  a  trust- 
deedi  an  adjudication,  or  heritable  bond,  has  been  thought  valid, 
provided  its  endurance  is  commensurate  with  the  right  of  the 
heir  in  possession.  But  it  is  obvious  that  the  right  of  the  heir 
in  poBsession  does  not  necessarily  subsist  during  his  life.  It 
terminates  not  only  by  his  death,  but  by  a  decree  of  irritancy. 
There  is  no  equity,  therefore,  in  holding,  nor  has  it  ever  been 
held,  .that  any  encumbrance  not  defeasible  on  either  of  these 
events  is  not  a  contravention,  and  therefore  every  substitute  has 
both  interest  and  title  to  challenge  it  if  not  so  restricted.  The 
case  of  Nairn  seems  to  have  been  misunderstood.  It  was  not  a 
declarator  of  irritancy.  The  question  occurred  in  a  competition 
of  creditors,  and  resolved  into  this,  whether  an  heritable  bond, 
granted  by  Mr  Gray»  theheir  of  entail  in  possession  of  the  estate 
of  Carse,  to  Mr  Fletcher,  and  afterwards  assigned  to  Sir  Wil- 
Uam  Nairn,  was  or  was  not  a  real  security  ?  The  bond  declared 
that  it  should  not  be  held  to  affect  the  lands  for  a  longer  period 
than  the  granter's  lifetime,  andjthat  it  should  not  be  *  interpreted 
^  or  extended  to  infer  any  infringement  upon,  or  the  incurring  of 
<  any  of  the  irritancies  contained  in  the  said  deed  of  entail,  or  any 
'  derogation  therefrom  in  any  manner  of  wAy  whatever/  In  vir* 
tue  of  that  clause,  therefore.  Sir  William  Nairn's  infeftment  was 
clearly  defeasible,  not  only  on- the  death  of  the  heir,  but  when  his 
right  to  the  estate  terminated  by  a  decree  of  irritancy,  or  other- 
wise. But  the  personal  creditors  maintained,  that  as  the  security 
was  declared  by  this  clause  to  be  such  as  did  not  infer  an  irri- 
tancy, and  as  every  real  security  was  prohibited,  therefore  the 
infeftment  was  not  a  real  security.  Tlie  Court  overruled  that 
plea,  on  the  principle  already  explained,  that  while  the  heir's 
right  subsisted,  no  substitute  was  entitled  to  challenge  a  security, 
even  although  it  were  real,  and  falling  under  the  words'  of  the 
prohibition,  because  it  could  not  at  that  time  operate  to  his  pre- 
judice. 
*  In  the  present  case,  the  trust-deed  granted  by  Mr  C.  Graham 
in  favour  of  his  creditor,  some  of  whom  appear  in  this  action, 
contains  a  clause  exactly  similar  to  that  which  occurred  in  the 
heritable  bond  in  the  case  of  Nairn,  declaring  that  the  infeft*. 
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ment  should  not  prejudice  the  heir  of  entail  succeeding  to  Mr  C; 
Graham  in  the  estate,  nor  affect  his  right  to  the  lands,  nor  the 
rents  falling  due  after  his  death,  nor  be  further  binding  on  him 
in  regard  to  said  lands  and  rents,  than  is  consistent  with  the  en- 
tail. It  does  not  appear  whether  all  the  other  securities  con- 
tain clauses  to  the  same  efiect.  If  they  do,  they  are  in  terminis 
void  when  an  irritancy  is  declared.  If  they  do  not,  they  are 
encumbrances  prejudicial  to  the  rights  of  the  sobstitntes,  and, 
therefore,  contraventions  which  can  have  na  support  in  equity. 
It  may  be  added,  that  the  law  then  laid  down,  that  a  sbbsiitute 
has  no  title  to  challenge  a  contravention  unless  it  beprejudicifd 
to  his  interest,  though  very  expedient  in  practice,  may  be  ques- 
tioned on  principle.  There  may  be  various  conditions  in  an 
entail,  such  as,  that  the  heir  shall  bear  the  name  and  arms  of  the 
family,  shall  reside  in  the  kingdom,  and  the  like,  which  a  sub- 
stitute has  no  interest  to  enforce,  except  that  they  were  the  in- 
junctions of  the  entailer,  andon  their  being  violated,  that  his  own 
right  to  the  estate  ha^opened.  •  Be  this  as  it-may,  it  is  clear  that 
equity  can  never  interpose  to  support  the  right  of  creditors  hold- 
ing real  securities  expressly  prohibited,  after  the  right  of  thebeir 
who  granted  them  has  been  extinguished.' 


The  defenders  reclaimed^  and  the  Court  ordered- cases ;  and 
afterwards  (2d  Feb.  1837,)  ordered  the  papers  to  be  laid  before 
the  whole  Judges,  with  a  view  to  a  hearing  before  the  whob 

Court. 

At  advising,  the  defenders,  whilst  they  adhered  to  their  preli- 
minary objections  to  the  pUYsuers'  title,' did  not*  press  their  argu- 
ment in  Support  of  the  sales,  but  entered  at  great  length  into  the 
question  as  to  the  effects  of  the  contraventions,  as  against  their 
rights  as  creditors  of  the  contravenes  This  point  was  also  ar- 
gued by  the  pursuers ;  but  as  it  was  reserved  in  the  decision,  it 
will  be  unnecessary  here  to  notice  the  pleadings. 


opinion  of 
Court. 


Lord  Corehouse, — I  find  that  the  interlocutor  of  8d  February 
1836,  which  I  pronounced  in  this  Court,  has  been  roisfinderstood, 
and  a  construction  put  upon  it  which  I  never  intended  it  to  bear, 
and  of  which,  in  my  opinion,  it  does  not  admit;  but  it  may  be 
well  that  some  alteration  should  be  introduced,  so  as  to  prevent 
any  misunderstanding  on  the  subject  The  matters  brought  to 
issue  in  the  summons  were,  first,  whether  the  acts  libelled  therein, 
and  more  fully  specified  in  the  condescendence,  were  contraven- 
tions of  the  entail ;  and,  secondly,  if  they  were  contraventions, 
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whether  they  were  of  such  a  character  as  inferred  forfeiture  of  2  Mar.  1837. 
the  defenders'  right.     Nqw^  this  summons  was  essentially  a  sum*     ^"^V^ 
mons  of  declarator  of  irritancy  only.     It  is  not  combined,  as  is  olhire^  *°^ 
sometimes  the  case»  with  conclusions  of  redaction  and  improba*  Graham  and 
lion  of  conveyances  or  securities ;  but,  on  the  contrary,  there  is  ^*^^"' 
an  express  reservation^  which  *  reserves  all  right  of  challenge  Opinion  of 
'  competent  to  the  pursuers  for  reducing  and  setting  aside'  such  ^^^^^ 
conveyances  or  securities,  which  reservation  of  necessity  implies 
that  the  def<$nces  of  purchasers  and  creditors  against  such  chal- 
lenge must  be  also  reserved  to  them  entire.     It  is  said  that  I 
have  annulled  their  rights  by  this  interlocutor,  and  that  they  are 
made  to  stand  by  it,  in  the  same  situation  as  if  their  author  had 
never  been  in  possession ;   but  it  was  impossible  for.  me  to  do 
BO*    It  is  only  in  a  question-  between  the  pursuer  and  the  heir 
in  .possession  himself  that  his  right  is  annulled,  and  that  he,  the 
contravener,  is  found  liable  for  the  rents  from  the  date  of  citation. 
It  is  true,  that  the  creditors  and  purchasers  are  sisted  as  defenders 
here;  but  it  was  only  to  defend  Mr  Cunningham  Graham's  right, 
and  to  oppose  decree  in  terms  of  the  libel  against  him,  and  they 
bad  evidently  .a  good,  title  and  interest  to  do  so ;  for.  if  jthey  could 
fshow  that  there  were  no  contraventions,  or  if  so»  that  they  had 
been  purged,  or  were  yet  purgable,  then  there  would  have  been 
no  forfeiture,  and.  if  there  was  no  forfeiture,  that  would  have  been 
conclusive  in*^  their  favoun     It  was  impossible  for  me  to  decide 
that  the  rights  of  the  creditors  were  reducible,  because  that  ques- 
tion, could  not  be  tried  in  this  action,  as  it  is  expressly  reser- 
ved in  the  libel ;  and  therefore,  though  a  contravention  and  for- 
feiture be  declared  by  the  judgment  under  review,  that  does  not 
infer  that  the  rights  of  the  creditors  must  fall  along  with  the  right 
of  the  contravener :   There  may  be  many  good  defences  plead- 
able by  then),  even  although  a  forfeiture  should  be  fojind  of  the 
right  of  their  author  i  for  instance,  they  may  plead  the  entail 
has  not  been  recorded,  or  that  the  pursuers  were  barred  by 
personal  exception  from  challenging  their  right.      It  seems  to 
have  been  supposed  that  all  the  rights  of  creditors  and  purcha- 
sers are  at  once  swept  away  by  my  judgment,  that  the  pursuers 
may  de  piano-enter  into  possession,  and  that  they  are  to  be  held 
liable  for  maills  and  duties,  as  mala  fide  possessors,  from  the  date 
of  citation.     If  the  judgment  could  import  such  a  meaning,  it 
would  be  absurd  and  premature.     The  misunderstanding  seems 
to  have  arisen  from  the  clause  of  style,  which  occurs  in  every  de- 
clarator of  irritancy,  even  where  the  eiitail  is  unrecorded,  con« 
eluding,  in  substance,  that  the  whole  lands,  ^^c.  with  the  maills 
and  duties,  after  the  date  of  citation,  should  devolve  on  the  pur- 
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2  Mar.  1837.  suer,  disburdened  of  the  foresaid  dispositions  and  infeftments, 
and  of  every  act  and  deed  granted  by  the  defender,-  *  as  fully  as 
^  if  he  had  never  been  in  possession.'  If  the  judgment,  in  terms 
of  this  conclusion,  were  to  be  held  to  set  aside  all  acts  of  the  heir 
whatever,  whether  with  third  parties  or  not,  in  the  same  way  as 
if  he  had  never  been  in  possession,  then  all  acts,  tbougrh  not  in 
contravention  of  the  entail,  would  be  vitiated ;  bat  that  never  can 
•be  the  meaning.  That  conclusion  must  be  construed  with  re« 
ference  to  the  defender,  the  heir  in  possession  alone,  and  applies 
only  to  the  question  between  the  substitute  and  contravenes  It 
cannot  apply  to  creditors,  whose  rights  remain  unreduced  in  this 
action,  because  they  could  not  be  reduced,  in  respect  of  the  re- 
servation contained  in  the  summons.  Therefoi^,  in  my  opinion, 
the  interlocutor  could  not  possibly  receive  the  general  e£fect  erro- 
neously ascribed  to  it;  but  any  doubt  of  its  import  may  easily 
he  removed,  by  inserting  a  reservation  of  all  questions  with  re- 
gard  to  the  validity  of  the  securities,  if  that  should  be  deemed 
necessary  by  the  Court. 

Lord  PregidenL — If  your  Lordships  are  of  opinion  that  such  a 
reservation  is  proper,  it  may  be  inserted  in  our  judgment;  although, 
as  it  is  contained  in  the  summons,  to  me  it  does  not  appear  ne- 
cessary* However,  it  can  do  no  harm,  and  may  prevent  any  misun- 
derstanding elsewhere*  I  may  mention,  that  the  Lord  Ordinary 
is  quite  correct  in  bis  statement  of  the  case  Nairn,  for  on  looking 
to  my  notes  in  that  case,  I  find  that  it  was  a  mere  question  between 
the  personal  and  heritable  creditors,  and  that  there  was  no  ques- 
tion about  forfeiture  at  all. 

Lord  Moncreiffi — I  have  no  objections  to  concur  ia  any  course 
which  may  save  the  question  of  the  rights  of  creditors  for  future 
discussion ;  but  it  is  evident  that  the  parties  thought  that  point 
settled  by  the  Lord  Ordinary's  interlocutor ;  and  as  they  have  fully 
discussed  it  in  their  papers,  perhaps  tlie  best  course  would  be  to 
allow  the  parties  to  repeat  a  reduction,  and  then  we  might  take  up 
and  decide  the  whole  case. 

Dean  of  FacuUyi  for  defender. — I  would  not  consent  to  that 
course  on  the  part  of  those  of  my  clients  who  hold  heritable  se- 
curities, because  they  have  a  jus  qusesitum  in  the  interlocutor,  as 
explained  by  the  Lord  Ordinary — for  they  will  retain  possession 
under  their  securities.  Indeed,  their  interest  in  this  action  ap- 
pears to  be  nearly  at  an  end ;  for  they  have  no  reason  to  demand 
a  judgment  on  their  objection  to  the  pursuers'  title,  if  the  interlo- 
cutor is  to  be  so  qualified  by  the  explanation,  as  to  leave  their 
rights  as  entire  as  if  they  had  not  appeared  at  all*  I  ask  per* 
mission  of  the  Court,  therefore,  to  withdraw  them  altogether. 
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Lord  Justice- Clerk, — But  in  this  case  you  have  made  appear*  8Mv.l837. 
ance  to  defend  the  declarator  generally.  ^**V^^ 

Dean  of  Faculty, — I  may  have  an  interest  as  to  the  other  ques-  ^hen  »*"** 
tions ;  but  in  reference  to  the  decree  of  irritancy,  which  has  been  Graham  and 
pronounced  under  the  explanation  given,  it  does  not  appear  to  ^^^"^ 
touch  the  rights  of  the  creditors :  they  do  not  seem  to  have  an  Opinion  of 
interest  to  object  to  that  decree  being  sustained.  Couru 

Lord  Corekouse. — There  is  still  a  plain  interest  in  the  creditors  to 
resist  a  decree,  for  the  decision  makes  against  them  to  a  certain 
effect  They  appear,  to  show  that  the  right  of  the  heir  could  not 
be  irritated ;  and  that  defepce,  if  sustained,  would  take  away  the 
pursuers'  right  to  challenge  their  securities.  They  have  there^ 
fore  an  interest  in  sustaining  this ;  and  therefore,  if  the  right  of 
the  heir  is  irritated,  by  our  adhering  to  the  interlocutor,  which 
finds  that  he  has  forfeited  the  estate  by  the  acts  of  contravention, 
that  takes  away  part  of  the  defence  founded  upon  the  right  of  the 
heir,  and  would  be  decisive  against  them,  had  they  not  other  de- 
fences peculiar  to  their  own  rights. 

Lord  Gillies* — The  creditors  cannot  now  withdraw  themselves 
from  this  action.  The  question  before  us  is,  whether  the  defender, 
Mr  Graham,  has  committed  an  irritancy  or  not  ?  and  the  par- 
ties  maintaining  the  defences,  are  Mr  Graham  and  his  credi** 
ditors.  The  judgment  of  the  Lord  Ordinary  finds  an  irritancy 
has  been  committed  by  the  defender,  and  sustains  the  title  of  the 
pursuer.  Now,  that  judgment,  whether  on  the  merits,  or  on  the 
title  to  pursue,  is  a  judgment  as  to  this  action,  against  both  Mr 
Graham  and  his  creditors.  No  doubt,  if  another  action  were 
brought  against  the  creditors,  it  would  there  be  open  for  them  to 
plead,  that  the  pursuers'  title  was  not  good  to  pursue  in  that 
action.  But  in  so  far  as  that  point  is  decided  in  this  action,  it  is 
a  decision  against  the  creditors. 

Deofi  (^Faculty, — Then  1  must  ask  the  decision  of  your  Lord- 
ships upon  the  question  of  title. 

Lord  Moficreijffl — There  is  also  another  point  which  has  been 
decided  by  the  Lord  Ordinary,  about  the  sale  of  the  lands  of 
Gartinstarry  and  Garchell,  which  is  not  mentioned  in  the  Dean's 
case.     Are  we  to  hear  any  further  argument  upon  that? 

Dean  of  Faculty, — I  do  not  mean  to  argue  that  point  further. 

Lord  President. — Then  we  shall  take  time  to  consider  the  case. 

At  advising  this  day  *,  the  Court  delivered  the  following  opi-  •  Another  day 
nions :  *">">  «be 

Lordjustice^  Clerk, — As  I  understand,  from  the  explanation  which     ^^^* 
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2  Mar.  1837.  we  have  just  heard  from  the  Lord  Ordinary,  that  his  interlocutor 
was  not  intended  to  decide  on  the  validity  or  invalidity  of  the  se- 
curities granted  by  the  defender  to  affect  the  estate  of  Gartmore, 
but  that  it  was  only  intended  by  his  Lordship  in  that  interlocutor 
to  find  that  tlie  defender  himself  had  incurred  the  irritancy  set 
forth  in  the  summons,  by  alienating  or  putting  away  the  lands  of 
Garchell  and  Gartinstarry,  I  am  of  opinbn  that  the  interlocutor 
ought  to  be  adhered  to.  I  also  think  the  objection  to  the  title 
of  the  pursuers  to  insist  in  the  action  was  not  well  founded,  in  re^ 
ierence  either  to  the  terms  of  the  entail,  or  of  the  act  1685* 

Lord  GUtiea. — I  have  concurred  entirely  in  the  Lord  Ordinary's 
interlocutor  in  the  case  from  the  beginning. 

Lord  Presidents — I  concur  with  the  Lord  Ordinary,,  and  did  so 
before  any  explanation  was  given. 

Lords  Gknlee,  MeadwfbanA^  Medwyn,  FuUertom  andOockbum 
concurred  in  the  interlocutor  as  explained. 

Lord  Moncreiffi-^Vpon  the  explanation  of  the  interlocutor  by 
the  Lord  Ordinary,  I  have  no  objections  to  concur  in  the  judg« 
ment  proposed  by  the  Lord  Justice- Clerk ;  but  I  must  beg  leave 
to  say,  that  in  so  doing,  I  do  not  understand  that  I  express  any 
opinion  whatever  upon  the  merits  of  the  question  which  is  discuss- 
ed in  the  latter  part  of  the  Lord  Ordinary's  note ;  because^  if  that 
question  is  to  be  entered  into  at  present,  I  fear  that  I  must  be 
obliged  to  differ  from  many  parts  of  that  opinion.  Therefore,  in 
concurring  in  the  judgment  in  the  declarator  of  irritancy,  I  do  so 
on  the  understanding  that  the  rights  of  the  creditors  are.  pre* 
served  entire,  and  that  the  conclusions  of  the  summons  are  not 
to  prejudice  them  in  any  other  action  which  may  be  brought  to 
try  the  question  of  the  validity  of  their  rights.  I  am  not  sure 
that  it  would  be  altogether  incompetent  for  creditors  to  resist 
even  an  action  of  declarator  of  irritancy,  unless  their  rights  were 
safe.  I  know  and  recollect,  that  in  the  well-known  case  of  Price 
V.  Price,  (6th  July  1760,  Sandford  on  Entails^  p.  298,)  they  were 
allowed  to  appear  and  purge  the  irritancy.  There  they  were  not 
called  at  all.  It  was  a  simple  declarator  of  irritancy.  Their  rights 
were  not,  as  here,  limited  to  the  life  of  the  heir.  They  appeared 
to  prevent  their  interest  being  prejudiced;  and  it  was  held  that 
they  might  do  so  to  the  effect  of  purging,  and  thus  entirely  de- 
feating the  action  of  declarator.  I  may  mention  that  I  concur 
entirely  with  the  Lord  Ordinary  in  the  objection  to  the  title. 

Lord  Jeffrey I  concur  in  the  judgment  of  the  Lord  Ordinary 

as  it  has  now  been  explained,  and  I  think  that  explanation  of  im- 
portance when  regarded  with  reference  to  the  reservation  in  the 
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sammons.     I  therefore  -concur  in  the  judgment  as  now  explained.  2  Mar.  1837'. 
That  judgment  finds  that  an  irritancy  has  been  committed,  gnd  I     ^^^^y^^ 
conceive  that  the  efiect  of  it  must  be  to  repel  certain  of  the  pre-  oihersV"^ 
liminary  defences,  which  it  would  otherwise  have  been  compe-  Graham  and 

tent  to  the  creditors  to  state  against  any  challenge  of  their  rights.  ^^^^^ 

They  might  have  pleaded,  for  instance,  that  their  author  had  not  Opinion  of 
committed  any  irritancy.  The  present  judgment,  however,  super-  ^"'*' 
sedes  the  necessity  of  the  pursuer  discussing  that  point  again, 
as  it  has  been  given  in  his  favour  as  against  them,  as  well  as 
the  contravener.  These  parties  must  therefore  stand  upon  the 
peculiar  defences  arising  out  of  the  nature  of  their  particular 
rights,  as  they  can  no  longer  found  upon  any  defence  arising 
from  the  now  forfeited  rights  of  their  author.  Thus,  the  bulwarks 
of  their  defence  against  any  challenge  of  their  rights  have,  by  this 
judgment,  been  swept  away ;  the  outworks  of  their  position  have 
been  gained  by  their  opponents ;  and  they  will  be  driven  to  their 
peculiar  grounds  of  defence, — their  rights  as  onerous  third  parties. 
--Lord  Cuinnghame. — I  concur  in  the  judgment  as  explained 
and  4]aaUfied  by  the  Lord  Justice-Clerk ;  bnt  I  cannot  think  that, 
by  this  judgmeot,  the  pursuers  are  in  reality  advanced  a  step  in 
a  question  with  the  oredkors ;  because  it  does  not  appear  to  me 
that  the  latter  deny -the  acts  of  contravention  on  the  part  of  the 
heir.  The  whole  argument  of  their  case  seems  to  proceed  upon 
the  -admission,  that  the  acts  libelled  were  acts  of  contravention ; 
therefore,  there  is  no  hazard  in  declaring  them  to  be  so,  looking 
to  this  admisMon)  and  there  being  no  offer  to  purge.  I  am  there- 
fore^or  adhering,  after  the  explanation  that  we  have  heard. 

SoL'Gen,  (Rutberfurd^J  for  the  defenders. — ^I  submit  that  the 
finding  of  the  Lord  Ordinary,  which  gives  the  pursuer  the  wholie 
expenses  of  process,  should  be  altered.  In  this  case  there  were  two 
separate  and  distinct  questions.  The  first,  regarding  the  validity 
of  the  entail,  was  defended  by  Mr  Graham  and  the  trustee  for 
bis  personal  creditors,  unsuccessfully ;  and,  at  the  final  judgment 
of  that  question,  in  favour  of  the  pursuer,  no  expenses  were  asked, 
and  none  given.  In  the  second  question,  regarding  the  conduct 
of  the  heir, -which  has  just  been  decided,  my  clients,  the  Scottish 
Union  Insurance  Company,  sisted  themselves  as  defenders,  and 
the  defence  there  has  likewise  been  unsuccessful. 

Now,  the  Lord  Ordinary  has  given,  the  expenses  of  process, 
which  includes  the  expenses  of  discussing  both  these  questions. 
But  it  is  clearly  incompetent  now  to  give  expenses  on  the  first 
point,  when  none  were  asked,  and  no  reservation  of  them  made 
at  the  final  decision  of  that  point. 
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8  Mar.  1837.  Keoy^  for  pursuers. — The  Lord  Ordinary  is  perfectly  correct 
in  his  finding.  The  two  points  arose  out  of  his  defences  against 
the  same  action  of  declarator.  The  first  judgment  repelled  the 
first  defence,  and,  quoad  ultra,  remitted  the  case  to  the  Lord  Or- 
dinary. The  other  defences  have  now  been  overruled,  and  there- 
fore it  is  quite  competent  to  give  the  whole  expenses,  if  that 
should  be  deemed  proper  by  the  Court,  in  aocotdance  with  the 
opinion  of  the  Lord  Ordinary. 

I  may  mention,  that  I  observe  the  Scottish  Union  included 
in  the  list  of  creditors,  who  appeared  by  their  trustee  in  the  first 
question. 
Lord  President. — We  are  not  to  go  back  on  that  first  point. 
Lord  Justice-Clerk, — I  beg  leave  to  say,  that  I  adhere  on  the 
point  of  expenses,  only  with  reference  to  those  expeoses  incur- 
red in  discussing  the  irritancy. 

The  Court  unanimously  pronounced  the  following  interlocutor : 
The  Lords  of  both  Divisions  and  the  Permanent  Lords  Ordi- 
nary having  heard  this  cause,  adhere  to  the  interlocutor  of  the 
Lord  Ordinary  reclaimed  against,  with  the  exception  herein-after 
mentioned  as  to  the  expenses  found  due,  and  refuse  the  desire 
of  the  reclaiming  note ;  reserving  all  questions  with  regard  to 
the  validity  and  effect  of  the  heritable  securities  granted  to  or  ac- 
quired by  the  creditors  of  the  said  William  Cunningham  Cun- 
ningham Graham,  and  to  all  concerned,  their  objections!  as  ac- 
cords :  Find  the  pursuers  entitled  only  to  the  expenses  incurred 
in  discussing  the  question  of  irritancy,  and,  to  that  effect,  alter 
the  Lord  Ordinary's  interlocutor,  and  of  new  find  expenses  due 
to  the  pursuers,  relative  to  that  branch  of  the  cause.' 


Judgment. 


JLord  Ordinary,  Corehcme,         Act.  Keay^  Maitland^  IvQiry,  Spars,  Alt.  i>Mii  ^ 

Fae,  {Hope,)  SoL^Gen.  fKviherJwrd,)  Sand/ord,  Moir,  J.  Ker  j-  JST.  <?. 

J>ick»fm,  W.  a  and  A.  Hamiltan,  W.  S.  Agents.        B,  Clerk. 
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FIRST  DIVISION. 


No.  CXXV. 


2d  March  1837. 


RICHARD  FRITH  and  Mandatary 

against 

BUCHANAN,  HAMILTON  AND  COMPANY,  and 

Others. 

Stat.  4.  Geo.  IV.  c.  98.— Executor. — Arrestment. — Founds 
by  a  mqfonty  of  the  Courts  thai  the  effect  of  the  staL  4.  Geo.  IV* 
M^ieto  vest  ipso  jure  the  moveables  of  a  defunct  party  in  his  sur- 
vvoing  next  of  kin^  plenojure^  so  that  they  can  be  validly  attached 
by  anestments  used  by  the  creditors  of  the  next  ofhin^  although  he 
be  alive  and  uncofifirmed. 

At  tbe  death  of  the  late  Robert  Hamilton,  merchant  in  Glasgow,-  Narratire. 
who  died  intestate  on  the  26th  December  1835,  the  defenders 
were  indebted  to  him  in  upwards  of  L.  10,000. 

John,  James,  Mary  and  Margaret  Hamilton,  the  successors  in 
mobilibtts  to  the  deceased,  their  brother,  did  not  at  first  expede 
confirmation,  and  their  interest  in  the  succession  thus  stood  on 
the  enactments  of  the  stat.  4.  Geo.  IV.  c.  98,  (19th  July  1823,) 
entitled,  *  An  act  for  the  better  granting  of  confirmations  in  Scot- 
« land.' 

This  statute,  proceeding  on  the  narrative,  that  <  it  is  expedient 
that  provision  should  be  made  for  the  better  granting  of  confir- 
mations, in  certain  cases  in  Scotland,'  enacts,  *  that  from  and  after 
the  passing  of  this  act,  in  all  cases  of  intestate  succession,  where 
any  person  or  persons  who,  at  the  period  of  the  death  of  the  intes- 
tate, being  next  of  kin,  shall  die  before  confirmation  be  expede, 
the  right  of  such  next  of  kin  shall  transmit  to  his  or  her  repre- 
sentatives, so  that  confirmation  may  and  shall  be  granted  to 
such  representatives,  in  the  same  manner  as  confirmations  might 
have  been  granted  to  such  next  of  kin  immediately  upon  the 
death  of  such  intestate.' 

Sect  3.  *  And  be  it  further  enacted,  That  from  and  after  the 
first  day  of  January  one  thousand  eight  hundred  and  twenty- 
four,  every  person  requiring  confirmation  shall  confirm  the 
whole  moveable  estate  of  a  deceased  person  known  at  the  time, 
to  which  such  person  shall  make  oath.' 
Sect.  4.  <  Provided  further,  and  be  it  enacted.  That,  in  the 
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Frith  and 
Mandatary  v. 
Buchanan, 
Hamilton  and 
Co.  &c« 

Narrative. 


2  Mar.  1837.  <  case  of  Confirmation  by  executors*creditors,  sucli  confirmation 
<  may  be  limited  to  the  amount  of  the  debt  and  sum  confirmed  to 
^  which  such  creditor  shall  make  oath.' 

In  this  situation,  the  pursuer,  a  creditor  of  John  Hamilton,  one 
of  the  four  next  of  kin,  proceeded  (I3th  Jan*  1835)  to  lay  an  ar* 
restment  in  the  defenders'  hands  of  *  the  sum  of  L.300  sterling 

*  money,  more  or  less,  due  and  addebted  by  them  to  the  said  John 

*  Hamilton.* 
On  the  24th  February,  James  and  Margaret  Hamilton,  two  of 

the  next  of  kin,  obtained  themselves  duly  confirmed  executors  in 
that  character  to  the  entire  succession  of  the  defunct,  including 
m  their  inventory  the  whole  debt  due  by  the  defenders  to  th^ 
estate  of  the  deceased. 

On  the  25th  February,  the  defenders  paid  over  to  the  exeeu- 
tors  the  whole  of  this  debt,  and  obtained  a  regular  discharge. 

The  executors  then  paid  over  John  Hamilton's  share  of  this 
debt  to  the  trustee  for  his  creditors,  who  granted  a  letter  to  the 
defenders,  obliging  himself  to  hold  the  money,  subject  to  the  ar- 
restment of  the  pursuer,  in  so  far  as  valid  to  attach  the  money. 

In  these  circumstances,  the  pursuer  raised  the  present  action 
against  the  defenders  for  the  amount  arrested,  as 'being  liable  by 
the  breach  of  arrestment. 

The  defence  was,  the  arrestment  was  not  a  habile  diligence  to 
attach  any  part  of  the  debt  due  by  the  defenders  to  the  deceased. 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  repels 
the  defences,  and  decerns  in  terms  of  the  conclusions  of  the  li- 
bel ;  finds  expenses  due;  allows  an  account  thereof  to  be  given 
in ;  and  remits  to  the  Auditor  to  tax  the  same,  and  to  report' 

N<^ — *  The  statute  4.  Geo.  IV.  c.  98,  as  has  often  been  re- 
marked, is  not  distinctly  or  accurately  expressed.  If  it  were 
literally  construed,  it  would  support  the  defi^nders'  plea ;  but 
being  a  remedial  statute,  by  a  well-known  rule  of  law,  it  is  en- 
titled to,  and  has  in  practice  received,  a  very  liberal  construc- 
tion. Thus,  although  it  is  limited  to  the  case  of  the  next  of 
kin  dying  unconfirmed,  whose  right  it  provides  shall  transmit 
to  his  representatives,  it  has  been  found  to  give  the  same  remedy 
to  the  assignee  of  the  next  of  krn,  who  is  a  singular  successor, 
and  not  a  representative ;  Mann,  9th  Feb.  1830.  But  the  ques- 
tion here  is,  what  is  the  nature  of  the  right  whii^h  is  so  trans- 
mitted ?  Is  it  merely  a  jus  ad  rem,  or  does  the  property  vest 
pleno  jure  in  the  representative,  confirmation  being  $tilt  required 
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<  in  both  cases  ?  In  the  one»  for  the  purpose  of  placing  the  sub-  2  Mar.  1837. 

*  jects  in  bonis  of  the  representative ;  and  in  the  other,  m^ely  to    ^^"^V^^ 

*  give  the  title  to  administer  for  behoof  of  all  concerned.     The  ^^Jlu^  ». 

*  last  view  seems  most  conformable  to  the  object  of  the  Legisla*  BuchaDao, 

*  ture,  in  so  far  as  it  can  be  presumed  or  coi^ectured.     The  de-  co^^*"^ 

<  feots  in  tlie  law  of  Scotland,  with  regard  to  the  vesting  of  move-    

<  able  succession,  bad  been  felt  in  the  case  bf  Egerton,  in  1812,  and      ^^ 

*  of  Craigie,  in  1817 ;  and  the  decisions  pronounced  in  both  were 

*  calculated  to  get  the  better  of  that  defect  in  the  case  of  succes- 
^  sioato  funds  in  England,  where  the  hardship  was  most  apparent* 

<  Bot  tbe  soundness  of  the  principle  on  which  they  proceeded, 
^  though  ingeniously  iind  ably  stated,  came  to  be  ccdled  in  que&r 

*  tion,  particularly  in  the  case  of  Milligan,  in  February  1826.    It 

<  tlierefore  became  desirable  to  assimilate  the  law  of  Scotland  to 

<  that  of  England  in  this  matter ;  and  accordingly  the  statute 
(  4.  Geo»  iV.  c.  98,  was  passed  in  that  year.  By  the  law  of  Eng* 
^  land,  moveable  succession  vests  ipso  jure,  in  the  same  manner 

*  as  the  legitjan  and  jus  relictse  vest  with  us,  or  the  property  of 

<  which  the  next  of  kin  obtains  possession ;  and  it  cannot  be 

<  doubted  that,  in  every  point  of  view,  this  is  tlie  most  eqttitii>le 
'  and  expedient  rule.  The  form  of  confirmation  is  still  allowed  to 
^  remain,  to  give  the  jus  exigendi,  for  various reasims,  and  in  patv 
^  ticular  to  serve  fiscal  purposes,  just  as  administration  is  requisite 

*  in  England  for  similar  reasons,  although  unnecessary  for  the 

<  purpose  of  resting  any  right  in  those  who  have  the  benefidal 

*  interest. in  the  succession.     Undoubtedly,  the  statute  does  not 

*  bring  out  this  in  a  clear,  or  indeed  an  intelligible  manner, .  and 

<  the  Lord  Ordinary  would  not  have  ventured  to  pronounce  the 

*  interlocutor  he  has  done,  were  it  not  agreeable  to  high  authority^ 
^  In  the  case  of  Mann,  already  mentioned,  it  was  laid  down  in 
^'the  First  Division,  that '  the  statute  was  remedial,  and  that  its 
<*  terms  deserve  a  liberal  construction  in  reference  to  the  object 
^*  it  was  enacted  to  promote  s  that  its  purpose  was  to  give  to  tbe 
<^  next  of  kin  surviving  an  intestate  defunct  the  same  right  in  ^ 
<*  moveables  which  they  woudd  have  had  by  actually  apprehending  and 
**  taking  poeseemon  of  themJ*    Now,  it  is  settled  law,  that  by  the 

*  apprehension  or  possession  of  moveables,  the  next  of  kin  do  not 
^  acquire  a  jus  ad  rem  merely,  but  that  the  property  so  appre- 

<  bended  or  possessed  no  longer  remains  in  bonis  of  the  defunci, 

<  but  vests  in  them  pleno  jure  domini.     The  same  view  bad  been 

<  previously  taken  by  Mr  Bell  in  the  5th  edition  of  t-he  Commen- 

<  taries,  published  in  the  year  in  which  the  statute  was  passed. 

*  After  explaining  the  former  state  of  the  law,  he  proceeds  to  ob- 

*  serve,  <  that,  by  the  recent  statute,  this  is  altered,  and  the  suc*^ 
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8  Mar.  1637.  **  cession  is  made  to  vest  ipso  jure  without  confirmation/    It  is 
^^^V^^    <  needless  to  remark,  that,  if  a  jas  in  re  is  transmitted  to  the  next 

Ma!!dat"^  v.  '  ^^  ^^"'  ^^  ^'^  ^^  fouod  an  effectual  arrestment  in  competition 
Buchanan,      <  With  a  subseqiient  confirmation. 

Co!&lT  "^      *  ^^^  ^'^^'^  ^^^  ^^^^  Ordinary  has  thought  it  his  duty  to  foU 
<  low  these  authorities,  he  is  fully  aware  that  the  question  is  at^ 
*  tended  with  difficulty/ 
The  defenders  redaimeds  and  the  Court  ordered  casee* 


Note. 


.  ♦ 


Pursuers'  The  pursucrs  pteaded^The  question  here  is,  whether,  at  tfie 

time  the  payment  was  made  by  die  defenders,  any  right  bad/vest* 
ed  in  John  Hamilton,  under  the  statute  4.  Oeo.  IV.  o;  06,  whicb 
could  form  the  subject  of  arrestment,  and  whicb  had  been  vi^dly^ 
attached  by  the  arrestment  used  by  the  pumutr  ontbe  Ifttb  Ja^ 
nuary  18S5.  If  any  such  arrestable  right  vested,  diea  the  dn* 
fenders,  by  disregarding  the  pursuer's  diligence,  bate  r^idered 
themselres  liable  for  the  amount  of  the  debt,*  pneciaely  as  if  the 
money  were  still  in  their  hands,  and  the  pursuer  were  insisting 
for  payment  in  an  action  of  furthcoming. 

It  is  undoubtedly  true,  as  has  been  oft«n  notidtd,  that  this  sta^ 
tute  appears  to  have  been  hastily  and  inaccuruiiiiy  framed,  and 
that  its  terms  are  by  no  means  so  well  calculated  at  they  ought  -t» 
be  for  effecting  the  end  for  which  it  was  intended.  -But  ii  is^  ak 
the  Lord  Ordinary  obserres,  a  remedial  statute,* andas  such,«ni^ 
titled,  according  to  the  weli«'known  rules  of  lawj  ttt^a  very  liberal 
construction,  so  as  to  render  it  an  adequate  and  impartial  remedy 
for  the  evil  which  it  was  intended  to  cure.  Accordingly,  the  Tiew 
taken  by  our  institutional  writers  generally  is,  that  it  was  the  in« 
tention  of  this  statute  practically  to  vest  the  succession  ipso  jure^ 
and  without  confirmation  in  the  next  of  kin,  so  as  to  transmit  to 
their  executors,  and  to  be  attachable  by  their  creditors.  Confirm 
mation,  indeed,  was  not  to  be  altogether  superseded;  but  it  was 
kept  up  partly  for  fiscal  purposes,  and  partly  as  necessary,  where 
the  executors  or  next  of  kin  require  to  sue  third  parties  who  wer6 
debtors  to  the  estate.  These  parties  would  have  the  saase  right 
as  before  to  demand  a  completed  title  by  confirmation  in  the  per^ 
son  of  the  executors ;  but  the  right  itself  was  meant  to  vest  witboat 
the  confirmation,  to  the  effect  of  transmission  by  succession,  by 
voluntary  conveyance,  or  by  legal  attachment;  BdPs Com.  vol.  i. 
p.  141,  and  vol.  ii.  p.  82;  Morels  Stair ^  ii.  857;  Brodiefe- Siair^ 
p.  597,  fiote ;  Robertson  on  Personal  Succeesiont  No.  65. 

Accordingly,  the  practical  interpretation  put  upon  the  statute 
by  the  Court,  confirms  the  view  taken  by  these  writers,  and  shows 
that  an  ipso  jure  vesting,  similar  to  that  which  takes  place  by  the 
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law  of  England,  (though,  tberet  administration  is  required  to  give  2  Mar.  ]837. 
the  jtts  exigendi,)  was  intendedy  and  has  been  held  to  be  produced    ^^"^V^^ 
bji  iU  enactment ;  Robertson,  26th  Jan.  1828.    The  case  of  Mann,  ^l^„^d'|^^y  ^, 
9th  Feb.  18S0,  in  particular,  decides  not  to  whom  confirmation  Buchanan, 
was  required,  or  whether  it  was  required  at  all ;  but  it  clearly  ^  *"^*^^^"  ^"^ 

decided  this,  that  in  whatever  way  the  assignee  was  to  complete     

his  formal  title,  the  real  right  to  the  succession  of  the  defunct  had  p"^^"^' 
vested  ipso  jure  in  the  next  of  kin,  and  had  been  validly  conveyed 
out  of  him  by  the  assignation.  It  might  be  admitted,  the  pur- 
suer thinlui  with  perfect  safety,  that,  notwithstanding  an  arrest- 
ment or  an  assignation,  the  arresting  creditor  or  assignee  must 
still  confirm,  if  there  be  room  for  a  confirmation,  before  he  can 
call  oa  the  debtor  to  the  estate  to  make  payment  to  him.  So 
would  ^  next  of  kin  also.  But  though  the  mere  jus  exigendi 
requires  this  formal  title,  the  right  itself  to  the  subjects  exists  ia 
the  next  of  kin  from  the  first,  and  is  capable  of  being  conveyed 
by  him,  or  from  him,  by  voluntary  deed  or  legal  dUigence. 

If  tlie  defenders'  views  were  correct,  viz.  that  by  the  effect  of 
this  statute  the  next  of  kin  is  placed,  in  regard  to  the  whole  sue* 
cession,  just  in  that  position  in  which  he  would  have  stood,  after 
a  partial  con^rmation,  in  regard  to  efiects.not  confirmed,  the  pur- 
suer finds  it  impossible  to  account  for  the  decision  in  the  case  of 
Mana ;  for,  prior  to  the  statute,  an  assignation  granted  by  an  exe-  ^ 
ctttor  who  had  taken  out  a  partial  confirmation,  of  any  efiects  not 
camprehended  in  that  confirmation,  must  certainly  have  been  bad, 
upon  the  same  principle  on  which  an  arrestment  was  held  inbabile 
in  the  case  of  Atkinson,  19th  Jan.  1808,  Diet.  App.  h.t*Z\  such 
an  assignation  must  have  been  postponed  to  a  confirmation  by  an 
executor  next  of  kin,  or  a  confirmation  by  an  executor-creditor, 
as  the  arrestment  was  in  the  case  referred  to ;  and  if  the  statute 
had  been  held  to  go  no  farther  than  just  to  place  the  next  of  kia 
unconfirmed  in  the  situation  of  an  executor,  with  a  partial  confir- 
mation under  the  old  law,  then  Mann's  assignation,  as  being  grant- 
ed by  a  party  who  had  no  vested  right  to  the  subjects,  must  have 
been  postponed  to  Mrs  Smith's  confirmation.  But  the  Court,  by 
preferring  the  assignation,  necessarily  held  that,  under  the  statute, 
a  right  of  a  difierent  kind  vested  than  was  conferred  upon  an  exe- 
cutor by  a  partial  confirmation.  They  held  that  a  general  right  to 
the  succession  vested  in  the  next  of  kin,  of  the  same  kind  as  he 
would  have  possessed  ^  by  actually  apprehending  and  taking  pos- 
<  session '  of  the  efiects.  And  in  no  other  view  is  the  decision  in 
Mann's  case  intelligible. 

The  situation  in  which  a  next  of  kin  stands  under  the  statute 
in  question,  rather  resembles  that  of  a  widow  quoad  her  jus  re- 
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s  Dniar.  It87.  lictflB,  and  children  in  regard  to  their  legitim.  Legitim  and  jns 
^•^y*"'  relictie  unquestionably  vested  without  confirmation.  They  might 
MftmlMtfT  V  ^^^^  ^^^^  assigned  to  or  attached  by  creditors  of  the  widow  or 
Bucbsnas,  children ;  bnt  still,  as  in  a  question  with  debtors  to  the  estate,  it 
Hbimltoa  and  ^^^  necessary  that  these  should  be  given  up  in  the  inventory  of 
the  deceased's  effects,  and  confirmed  by  some  one,  to  give  a  right 

pHr*"        ®f  recovery. 

But  here,  it  is  said,  there  has  been  no  death  of  the  next  of  kin, 
as  required  by  the  words  of  the  statute ;  and  consequently  no 
transmission  in  terms  of  the  statute.  On  this  view  of  th&  matter 
the  arrestment  or  the  assignation  is  bad,  so  long  as  the  next  of 
kin  lives,  but  becomes  good  the  moment  he  dies.  But  it  will  be 
found  that  there  is  really  no  difficulty  in  the  words  of  the  statute, 
and  that  no  such  anomaly  as  this  is  contained  in  them.  In  saying, 
that  *  where  the  next  of  kin  shall  die  before  confirmation  be  ex-^ 
*  pede,  the  right  of  such  next  of  kin  shall  transmit,'  the  statute 
simply  means  to  say,  that  although  the  next  of  kin  shall  die  before 
confirmation,  the  right  shall  nevertheless  transmit  to  his  repre- 
sentatives, legal  or  voluntary.  It  surely  did  not  mean  to  say*  that 
wdt9s  iAie  next  of  kin  died  before  confirmation,  there  shouU  be 
n.o  transmission;  which  is  the  interpretation  put  upon  it  by  the 
defenders. 

In  regard  to  this  difficulty,  that  whilst  John  Hamilton  could 
not.  have  demanded  payment  from  the  defenders  without  a  confir* 
mation,  yet  his  arresting  creditor  is  entitled  to  do  so,  it  will  be 
observed  that  it  equally  applied  in  Mann's  case,  where  the  assi^ 
nee  without  a  confirmation,  was  nevertheless  preferred  to  the  sqI>> 
ject.  Besides,  here,  confirmation  was  taken  out  by  two  of  the  next 
of  kin.  The  respondents  seem  to  forget  that  they  deprived  the 
creditor  of  his  remedy  under  1695,  c.  41,  by  paying  away  the  funds 
at  once  to  those  next  of  kin  who  took  out  the  confirmation,  al« 
though  the  arrestment  had  been,  previously  used.  And  it  is  ob- 
vious that  it  affords  no  adequate  remedy,  where  there  are  other 
next  of  kin,  who  may  take  out  a  confirmation ;  for  after  a  confir- 
mation once  taken  out  by  them,  there  could  be  no  room  for  any 
application  for  confirmation,  as  executor-creditor  of  the  defunct) 
by  the  creditor  of  the  next  of  kin. 

With  regard  to  the  case  of  Henderson's  trustees,  referred  U> 
by  the  defenders,  it  is  only  necessary  to  observe,  that  although  the 
case  was  decided  after  the  passing  of  the  statute  4.  Geo.  lY.  c.  98, 
the  question  there  arose  as  to  an  arrestment  used  many  years  be- 
fore the  statute  was  passed ;  consequently  the  competition  came 
to  be  decided  upon  the  state  of  the  law  as  it  stood  prior  to  the 
statute. 
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Tbe^  defenders  pleaded^The  statute  6.  Geo.  IV.  is  a  statute  2  Mar.  1837. 
whicl),  in  ks  Tery  title,  is  described  as  *  an  act  for  the  better  grant-*     Vi^s^^^^ 

*  ing  of  confirmations  in  Scotland.'     Nor  is  this  confined  to  the  ^ind'^^y  ^^ 
mere  title ;for  the  inductive   cause  of  the  whole  statutory  enact*  Bucbaosn, 
ments,  as  set  forth  in  the  preamble,  runs  in  these  words :  *  Where-  ^^^^  *"** 

*  as  it  is  expedient  that  provision  should  be  made  for  the  better      

*  granting  of  confirmation  in  certain  cases  in  Scotland,'  yet,  by  the  pj^g*"^*" 
pursuers'  construction,  it  is  made  a  statute  for  dispensing  with  con- 
firmation. 

Besides,  here,  John  Hamilton  is  still  alive ;  and  therefore  the 
case  has  not  occurred  for  which  alone  the  statute  intended  to  in- 
troduce a  remedy,  viz»  that  the  next  of  kin  entitled  to  succeed  to 
the  intestate  ^  shall  die  before  confirmation  be  expede.'  The 
statute  makes  no  change  whatever  on  the  former  law,  so  long  as 
ihe  immediate  next  of  kin  of  the  intestate  is  himself  in  life.  It 
simply  provides  for  what  is  to  occur  if  he  <  shall  die  before  con- 

*  finnation  be  expede.'  Nay,  even  with  reference  to  that  case,  it 
does  not  say  that  the  plenum  jus  dominii  shall  pass  to  his  repre- 
sentatives without  confirmation,  but  only,  *  that  confirmation  may 

*  and  shall  be  granted  to  such  representatives,  in  the  same  man- 
^h^  as  confirmation  might  have  been  granted  to  such  next  of  kin 

*  immediately  upon  the  death  of  such  intestate.' 

Its  objeet  was  to  give  the  privilege  of  confirming,  where  no  such 
privilege  had  hitherto  existed,  and  not  to  take  away  the  obligation 
or  necessity  of  confirming,  in  any  case  where  that  had  previously 
been  deemed  indispensable,  in  order  to  complete  the  right  of  the 
next  of  kin  or  other  immediate  executor.  And  therefore,  in  the 
present  question,  where  the  immediate  next  of  kin  is  stHl  alive,  it 
is  confidently  submitted  that  it  would  be  altogether  to  misconstrue 
the  statute,  to  extend  its  operation  to  such  a  case. 

The  statute  was  not  required  to  meet  th^  exigencies  of  any  case 
involved  in  the  relation  of  debtor  and  creditor,  as  that  relation 
subsists  between  the  pursuer,  and  John  Hamilton  the  unconfirmed 
next  of  kin.  The  statute  was  necessary  in  order  to  provide  a 
remedy  for  the  evils  which  had  been  felt  to  arise  from  the  total 
lapse  of  all  right  in  the  next  of  kin's  representatives,  when  the 
next  of  kin  happened  to  die  unconfirmed.  But  the  case  of  the 
pursuer,  as  the  creditor  of  an  unconfirmed  next  of  kin,  while 
that  next  of  kin  was  still  alive,  had  already  been  met  and  pro- 
vided for  by  another  statute,  which  had  from  the  very  first  com- 
pletely answered  its  purpose.     It  is  enacted  by  stat.  1695,  c.  41, 

*  That'  in  the  case  of  a  moveable  estate  left  by  a  defunct,  and 

<  falling  to  his  nearest  of  kin,  who  lies  out  and  doth  not  confirm, 

<  the  creditors  of  the  nearest  of  kin  may  either  require  the  pro- 
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2  Mar.  1837.  <  curator-fiscal  to  confirm^  &c.  or  they  may  obtain  tbemseltes 
^^•^V^    *  decerned  executors-dative  to  the  defunct,  as  if  they  were  credi- 

S:nd:ury..    'tors  to  him.' 

Buchanan,  If  it  be  true  that  the  property,  immediately  upon  the  death  of 

Co!"&c.°°       ^^^  intestate,  *  no  longer  remains  in  bonis  of  the  defunct,  but  vesta 

^  in  the  next  of  kin  pleno  jure  dominii/  what  becomes  of  that  con« 

PIcm!  ^'*       firmation  of  the  next  of  kin's  representatives,  *  in  the  same  manner 

*  as  confirmation  might  have  been  granted  to  such  next  of  kin 

*  immediately  upon  the  death  of  such  intestate?' — that  is  to  say, 
it  is  to  the  intestate  that  the  representatives  of  the  next  of  kin,  as  well 
as  the  next  of  kin  himself,  must  confirm.  But  if  the  succession 
were  already,  ipso  jure,  in  bonis  of  the  intestate's  next  of  kin,  the 
confirmation  ordered  by  the  statute  must  have  been,  not  to  the 
intestate,  but  to  the  next  of  kin,  so  as  to  take  the  succession  ex 
bonis  of  the  latter. 

Besides,  the  statute  will  not  permit  him  to  confirm  partially,  as 
he  is  not  an  executor-creditor.  And  yet  how,  in  his  situation,  he 
could  pretend  to  do  any  thing  else,  it  will  not  be  very  easy  to  poink 
out,  as  his  arrestment  attaches  only  L.200  of  the  L.4000  debt  due 
by  the  defenders  to  the  deceased's  estate. 

But  the  very  recognition  contained  in  the  statute,  of  the  possi^ 
bility  of  a  confirmation  as  executor-creditor,  is  itself  with  deferenpe^ 
conclusive  against  the  pursuer ;  for  how  can  there  be  any  confir- 
mation as  executor-creditor,  if  ipso  facto  of  the  intestate's  death, 
the  plenum  jus  dominii  as  to  the  whole  property  of  the  intestate 
vests,  without  any  confirmation  whatever,  in  the  next  of  kin?  And 
if  the  pursuers  be  right,  what  becomes  of  the  preference  which  has 
so  frequently  been  given  by  the  Court  to  the  confirmation  of  an 
executor-creditor  over  mere  arrestments,  as  being  the  most  per- 
fect diligence,  and  so  excluding  the  latter ;  Fleming,  26tb  June 
1823 ;  Carmichael,  22d  June  1742,  2.  Belly  Com,  77.  The  plenum 
jus  dominii  depends,  as  it  always  did,  upon  the  act  of  confirmation. 
And  the  statute  merely  transmits  the  right  to  expede  confirmation, 
which  was  in  the  next  of  kin  himself  while  he  lived,  to  his  represen- 
tatives after  his  decease, — the  right  to  sue  out  the  necessary  measures 
for  taking  up  the  succession,  as  a  succession,  which  otherwise,  and 
but  for  the  following  out  of  such  measures,  would  still  remain  in 
bonis  defuncti,  and  which  therefore,  so  long  as  it  remained  in  bonis 
defuncti,  could  never  vest  pleno  jure  dominii  in  any  one* 

It  is  precisely  the  case  of  the  old  partial  confirmation,  which 
was  held  to  transmit  the  whole,  but  not  to  vest  the  unconfirm- 
ed  portions,  which  still  remained  in  bonis  of  the  defunct;  ErsL 
iii.  9.  90  ;  Sloane  Lawrie,  27th  July  1779,  Z).  3918 ;  Alison,  26th 
May  1802,  Z).3922;  Atkinson,  &c.  Uth  Jan.  1808,  Diet.  voceSer- 
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vice  and  Ccnfirmaiion^  App.  3.     And,  so  late  as  1831,  it  was  ex-  2  Mar.  1837. 
pressly  decided,  that  *  arrestments  in  the  hands  of  debtors  of  a    ^^V*^ 

*  defanct,  as  debtors  to  his  trust-disponees,  while  the  debts  are  ^)[andatary  v. 

*  unconfirmed,  are  inept;'  Henderson's  Trustees,  20th  May  1831,  Buchanan, 

Now^  there  can  be  no  doubt  that  in  every  one  of  these  cases  co.  &c. 

there  was  such  an  inchoate  right  in  the  next  of  kin,  as  to  have      

transmitted  and  carried  on  to  his  own  representatives  the  power  xMeas. 
of  taking  up  the  succession.  Nor  is  the  single  and  unsupported 
case  of  Mann,  Feb.  9.  1830,  to  which  the  Lord  Ordinary  has 
referred,  by  any  means  a  conclusive  authority  on  the  other 
side.  There,  not  merely  the  intestate,  but  also  the  intestate's  n^xt 
of  kin,  was  dead.  It  was  not,  as  here,  where  the  next  of  kin  is  still 
alive.  The  case^  accordingly,  was  taken  up  by  the  Court  as  a  case 
of  proper  succession.  And  the  only  question  was,  whether  the 
statute  was  not  to  be  held  equally  applicable  to  the  case  of  the 
next  of  kin's  dying  testate,  as  to  that  of  his  dying  intestate ;  one 
main  argument  for  giving  it  the  extended  construction  being 
founded  on  the  change  of  expression — from  the  ^  next  of  kin,'  being 
the  words  used  in  reference  to  the  succession  of  the  intestate, — 
to  the  more  general  word  ^  representative,'  as  used  in  reference 
to  the  succession  of  the  next  of  kin. 

In  these  circumstances  the  intestate's  succession  in  the  present 
case  was  well  taken  up  by  the  next  of  kin,  notwithstanding  the  pur- 
suers' arrestment;  and  being  so  taken  up,  the  defenders  had  no 
good  defence  against  a  demand  of  payment  by  the  next  of  kin  con- 
firmed. The  defenders,  therefore,  committed  no  breach  of  arrest- 
ment in  making  such  payment;  and  are  entitled  to  decree-absol- 
vitor  from  the  whole  conclusions  of  the  action. 

.  Lord  Gillies, — I  entirely  concur  in  the  interlocutor  of  the  Lord  Opimoo  of 
Ordinary,  and  I  see  no  reason  to  make  any  alteration  on  it.  Court, 

Lord  Mackenzie. — I  feel  some  difiiculty  in  this  case.  To  me  there 
appears  such  a  total  want  of  authority  in  the  statute  for  doing 
what  by  this  interlocutor  is  done,  that  I  have  considerable  doubt 
as  to  adhering  to  it.  This  is  a  competition  between  an  arrest- 
ment and  a  confirmation ;  and  the  question  is,  whether  the  statute 
sanctions  an  arrestment  laid  upon  the  interest  in  the  succession 
of  one  of  the  next  of  kin,  who  is  alive  and  who  is  not  confirmed. 
I  doubt  if  that  is  the  case.  The  statute  is  declared  to  be  for 
the  improvement  of  confirmations,  and  not  to  do  away  with  that 
form;  for  it  expressly  provides  for  the  continuance  of  confirmation 
both  by  the  nearest  of  kin  and  executors-creditors ;  and  it  is  ad- 
mitted that  it  does  not  intend  that  moveables  shall  pass  to  all 
intents  without  confirmation,  but  that  this  form  shall  still  be 
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2  Mar.  1837*  necessary  to  vest  the  jus  exigemli.  In  my  opinion  the  statute 
^^^V^  does  not  vest  the  jus  in  re  in  the  next  of  kin,  when  alive  and  ttncoo« 
Mandatary  v.  ^^^^^*  Upon  looking  to  the  words  of  the  statute  I  cannot  see  where 
Bucbanan,  there  is  authority,  when  the  person  3ucceeding  is  still  alive,  for  his 
?o"&c?°  *"    creditor,  instead  of  confirming  as  executor-creditor,  which  is  still 

competent,  to  use  arrestments,  and  if  so,  it  may  be  even  forthcoming* 

Coar^"  ^  ^  ^^^  ^^  authority  for  such  proceedings  in  the  statute.  It  pro- 
vides, when  the  next  of  kin  shall  die  unconfirmed,-*that  is,  <  in 
<  case  be  shall  die  unconfirmed,'  for  the  granting  of  <  confirmation,' 
and  nothing  else,  in  favour  of  the  next  of  kin's  '  representatives,' 
~  which  creditors  cannot  be  held  to  be  to  a^person  who  is  still  alive. 
I  should  conceive  that  the  debts  and  deeds  of  an  intervening  heir 
in  mobilibus,  who  was  not  confirmed  to  the  intestate*  may  be  valid 
to  affect  the  representatives ;  as,  for  instance,  an  assignation ;  bal 
then  it  can  never  be  said  that  a  creditor  or  assignee  of  a  person  in 
life  is  bis  representative.  Another  difficulty  arises,  if  we  suppose 
a  competition  between  a  confirmation  as  executor-creditor,  which 
this  statute  authorises,  and  an  arrestment ;  how  will  that  be  extri* 
cated  ?  For  if  an  arrestment  is  held  to  exclude  the  confirmation 
of  next  of  kin,  it  seems  necessarily  to  exclude  that  of  executor^ 
creditor.  Then,  what  is  to  follow  on  such  arrestment  ?  Is  a  forth- 
coming to  be  competent  ?  But  that  would  be  giving  the  repre- 
sentative the  jus  exigendi,  which,  it  is  admitted,  is  not  in  the  next 
of  kin  alive  and  unconfirmed.  How,  again,  is  an  arrestment  to 
act  as  a  stoppage  of  confirmation  whilst  a  man  is  alive,  and  then, 
when  he  is  dead,  to  make  the  arrester  his  representative  ?  I  find 
that  and  other  difficulties  so  great,  that  although  I  am  awitraof 
the  case  of  Mann,.  I  cannot  adept  the  views  of  the  Lord  Ordii> 
nary. 

L6rd  Corehome, — I  think  it  right,  in  the  first  place,  to  mention, 
that  I  hold  in  my  hand  the  notes  of  Lord  Balgray,  which  are  ta 
this  effect:  That,  in  his  opinion,  the  intention  of  the  statute  was 
to  vest  the  moveables,  pleno  jure,  in  the  next  of  kin  surviving  the 
defunct,  so  that  they  might- be  attached  by  creditors  when  lie  was 
alive  and  unconfirmed.  No  doubt  these  notes  were  taken  before 
the  cases  were  lodged,  which  will  make  some  difference  in  their 
weight.  I  agree  with  Lord  Mackenzie  as  to  the  difficulties  which 
surround  this  question  ;  but  I  was  fully  aware  of  them  when  I  pro* 
nounced  the  judgment.  There  was  one  which  was  not  stated  by 
his  Lordship,  which  arises  from  the  argument,  that  the  object  of 
the  statute  was  to  abolish  partial  confirmation,  and  substitute  in 
its  place  an  enactment,  by  which  the  right  of  succession  should 
transmit  to  the  representatives  of  the  next  of  kin,  on  his  death 
unconfirmed,  but  no  jus  in  re  vest  without  confirmation.     But 
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I  think  tke  object  of  the  statute  was  to  vest  a  jus  in  re  in  the  2  Mar.  1837 
next  of  kin  arriving  the  defunct,  ipso  jure,  and  without  confir*    ^^^y^ 
matioB.    Iliere  had  been  great  discussion,  previous  to  the  pass-  M«Qd«tary 
ing  cf  the  act,  in  regard  to  the  vesting  of  moveables,  in  England,  BucimiiMi, 
belonging  to  a  Scotch  party,  in  the  case  of  Egerton,  and  other  co'&c?**  ^^ 

cases»    It  was  then  suggested  by  the  late  Lord  Meadowbank,      

that  the  rule  of  the  Scottish  law  was  an  unfortunate  one ;  and  q^^^^ 
that  an  ipso  jure  vesting,  as  in  England,  would  be  advantageous. 
To  carry  into  effect  this  suggestion  was  the  object  of  the  statute ; 
but  then,  for  reasons  connected  with  the  fisc,  it  was  necessary  that 
the  form  of  confirmation  should  be  still  retained  as  an  inventory 
of  the  effects  of  the  deceased.    Confirmation,  therefore,  is  allowed 
to  .remain,,  not  for  the  purpose  of  vesting  the  beneficial  rights,  but 
for  fiscal  purposes,  to  give  the  jus  exigendi ;  just  as  in  England, 
where  movenbles  vest  ipso  jure.    But  tliey  have  a  form,  that  of  ta- 
king out  letters  of  administration,  which  is  for  similar  purposes. 
I  think,  Uierefore,  the  object  of  the  statute  was  to  vest  the  move- 
i^hles  plena  jure  dominii,  and  that  it  was  not  merely  a  jus  ad  rem, 
,whieh  was  to  be  vested  in  the  next  of  kin.     Upon  thijs  point  the 
ease  of  Mann  is  an  authority,  where  the  assignation  of  one  of  the 
next  of  kin  was  held  to  be  effectual,  though  unconfirmed.    In  that 
case,  the  Court  put  so  wide  an  interpretation  on  the  word  *  re- 
*  presetitative,'  that  they  held  an  assignee  to  be  representative  in 
the  subject  assigned ;  and  this  was  because  they  held  that  the 
object  of  the  statute  was  to  vest  the  same  right  to  the  moveaUes 
in  the  representatives,  as  they  would  have  had  by  actually  appre- 
hending and.  takipg.  possession  .of  them.    Now,  the  apprehension 
of  the  moveables  vests  a  jus  in  re,  and  they  are  no  longer  in  bonis 
of  the  defunct.    That  decision  is  therefore  a  clear  authority,  and 
Mr  Bell  lays  down  the  principle  of  it  as  it  has  been  now  stated ; 
and  in  that  principle,  When  clearly  brought  out,  there  is  nothing 
incongruous.    The  statute,  however,  is  undoubtedly  very  con- 
fused.    It  has  not  said,  for  instance,  whether  confirmation  should 
be  taken  to  the  cedent  or  the  ancestor:  that  point  remains  for 
consideration.  But  I  am,  on  the  whole,  inclined  to  adhere,  though 
I  admit  the  question  is  not  free  from  doubt. 

Ijord  Prmdent-^l  concur.  I  am  satisfied  by  the  case  of  Mann, 
where  an  assignee  was  held  to  be  included  under  the  word  repre- 
sentative; and  I  think  great  weight  must- be  given  to  the  ob- 
servation made  by  Lord  Gillies,  that  there  is  a  change  in  the 
words  of  the  statute,  which  uses  the  term  <  next  of  kin, '  to  denote 
the  party  having  right  to  the  executry  of  the  intestate ;  and  im- 
mediately after,  uses  the  word  <  representative,'  to  point  out  the 
party  to  whom  the  right  of  the  next  of  kin  transmits. 


694 


DECISIONS  OF  THE 


No.  12^ 


2  itfar.  1837.  •    The  Cowrtf  accordingly,  by  a  majority,  tMered  Co  the  interior 
^^•^V^    cutor,  giTiog  additioiial  expense. 

Frith  and 

Bucbiltif  ^'    ^^^^  Ordinary,  Con^oiue.        Act  Dean  ofFae,  f  Hope  J  Moir.  Alt.  SoL-Gai. 

HainiUonaod  {Rutherfijord,)  Ivory,  Henry  Cheyne,  W,  S.  and  Gibson- Craigs,  Wardkw  ff 

Co.  Ac.  Dalzi^  W.  S.  Agento.  B,  Oerk. 

—  C.  R. 

Judgmenc. 


^^^Frnr^T's 


FIRST  DIVISION. 


No.  CXXVI. 


4/A  March  1837. 


Narrative. 


JAM£S  OGILVIE  and  COMPANY 

agabut 

3AUBS  SIMPSON. 


f       I 


Bankrupt. — Sssuestiiatiok. — Peiitianfbr  sequestratim  apaim^tt 
party  who  had  ceased  to  be  a  trader  j  and  paid  all  kis  debts  intrade^ 
nearly  twenty  years  befbre^^^refiiaed  ;  aUhaugh  ike  debttt  tneurred  by 
hinij  to  meet  his  losses  in  trade,  appeared  to  be  the  cause  of  his  idtf^ 
mate  insolveney. 

The  petitienerS)  who  had  incarcerated  tbedefender  on  a  bill  accept* 
ed  by  hhn,  in  June  18861,  payable  one  month  after  date,  presented 
the  present  appIicatMB  for^hk  sequestration  as  a  writer,  distiller  and 
dealer  in  whisky,  prodacing,  in  support  of  their  application,  an  ex- 
planation by  the  defender's  trustees,  prefixed  toa«late  of  hisaffiurs, 
in  a  process  of  oessio  boooram  at  his  instance  against  his  creditors, 
in  1837}  where  it  was  stated  by  the  trustees,  that  ^  Mr  Simpson  was 

<  a  partner  of  a  distillery  at  Dudhope,  near  Dundee,  which,  through 
^  embezzlement  and  bad^  management  of  the  overseer,  ultiaiately  in* 
*  vdved  each  of  the  partners  in  a  loss  of  L.600,  which  was  the  cause 

<  of  part  of  the  sums  mentioned  on  the  other  side  being  borrowed.' 

The  petitioners  also  founded  on  an  oath  by  the  defender  in  the 
same  process,  when  he  deponed,  *  that  hia  difficulties  first  commen* 
ced  by  being  a  partner  of  a  distillery  company  in  Dundee^  and  be 
had  to  contract  debts  in  consequence  of  that  company  not  being 
successful,  and  these  continued  to  press  upon  him,  until  he  stopped 
payment;  that  of  the  debts  contained  in  said  state  there  is  L«667> 
10s.  due  by  him  on  account  of  cautionary  obligations  for  Methven 
Bruer,  merchant  in  St  Andrews ;  that  the  sum  due  to  Mr  Sharp 
amounted,  with  interest,  to  h*224f  and  also  the  sum  of  L.165, 
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*  dne  to  Andrew  Joluuton,  Esq.  <rf  Renny  Hill,  were  soms  wbich  4  Mu.  1837. 

*  he  found  it  necessary  to  borrow  to  relieve  himself  of  the  fames  he    ^^y^' 
'  sustained  when  in  Dundee.'  °f"'''  '"'• 

Simpson* 

The  petitioners,  in  these  circiimstances,  pleaded — That  the  de-  peJtioiun* 
fender's  ultimate  insolvency,  when  out  of  trade,  arose  from  the  dif-  Pleas. 
ficulties  in  which  he  was  involved  when  in  trade,  and  that  he  was 
liable  to  sequestration,  as  long  as  aiiy^of  those  engagements  existed, 
under  which  he  had  come,  in  order  to  pay  his  trading  debts,  on  the 
principles  of  the  following  cases :  Grant  v.  Baillie,  20th  May  1830 ; 
Diek,  28th  Jan.  1815;  Low  v.  Craw,  18th  July  1816,  App.  Fac, 
Coll;  and  Cook  v.  Cuthill's  Trustees,  21st  Feb.  1829. 

The  defender  denied  that  sequestration  was  competent,  because,  Defender's 
though  it  wasf  true  that,- about  eighteen  years  ago,  he  was  a  partner  ^^^^' 
in  a  distillery  at  Dundee,  that  partnership  was  dissolved,  and  all  the 
debts  paid  up  in  1819 ;"  that  from  that  time  he  had  no  connexion 
with  any  other  distillery ;  that  he  had  been  town-clerk  of  Pitten- 
weem  siooe  1831»  and  had  followed  no  other  avocation  than  that  of 
a  writer ;  ai>d  .that  the  petition  was  incompetent,  and  must  be  dis- 
missed, as  had  been  done  in  a  similar  case,  of  Wetherspoon  vw  WiU 
SQD^  9th  July  1828 ;  that  the  caaes  cited  were  no  authorities  in  the 
present,  where  none  of  the  debts  for  which  he  was  now  liable  had 
been  contracted  previous  to  his  entering  into  trade,  or  during  the 
terai  when  he  was  in  business,  but  had  beeti  incurred*  many  years 
thereafter,  and  where,  therefore,  none  of  his  present  obligadons 
oould  be  identified  with  any  of  his  trading  debto. 

Lord  President — I  have  some  difficulty  in  holding  tlial  the  de«  Opinion  of 
fender,  in  this  case^  is  a  party  not  liable  to  sequestration  j  for,  be-  ^^^ 
sides  the  statenHent  in  the  deposition,  thac  his  difficulties  commenced 
by  being  a  partner  of  a  trading  company  in  Dundee,  he  depones, 
that  certain  of  the  debts  were  sums  which  he  fooYid  it  necessdry  to 
borrow  to  relieve  himself  of  the  losses  he  had  then  sustained.  These 
-were  just»  then,  continuations  of  the  original  debt,  incurred  when 
he  was  in  trade,  and  therefore  I  think  he-  is  liable  to  sequestration. 

Lard  Qillie9,*^l  cannot  concur  in  the  opinion  now  expressed  by 
]rour  Lordship.  I  think  there  is  no  ground  on  which  to  sequestrate 
the  defender.  He  has  ceased  for  twenty  years  to  be  in  trade,  and 
none  of  the  debts  now  doe  are  identified  as  the  debts  actually  con- 
tracted in  the  course  of  that  trade?  and  unleflis  the  character  of  a 
trader  is  indelible,  like  that  of  a  priest,  I  do  not  think  that  we  can 
now  took  upon  him  as  a  trader.  Any  one  who  has  been  in  trade 
and  incurred  debts  may  continue  for  a  very  long  period  paying  them 
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4  Mar.  1837.  off|  before  he  can  extricate  himself  from  his  difficulties;  bat  if  the 

party  has  altogether  ceased  from  trading,  and  has  paid  off  all  the  debts 
which  were  ireally  contracted  in  the  bnsinessi  I  think  it  will  be  go* 
ing  too  far  to  say,  that  because  he  has  not  been  able  to  pay  off  all 
the  new  debts  contracted  in  order  to  extinguish  the  trading  obliga- 
tions, he  is  to  be  held  as  not  oat  of  trade.  In  the  meantime  he  may 
come  to  the  bar,  or  he  may  enter  the  chufch,  and  yet  he  is  to  be 
sequestrated  as  a  trader  for  debts  paid  off  ten  or  twenty  years  ago, 
if  it  be  possible  to  trace  through  a  series  of  transactions  the 
which  ho  is  now  due,  as  used  in  paying  off  the  origiMl 
debts. 

Lord  Mackenzie. — I  odaeor.  If  a  party  finds  himself  engaged  ui 
a  bad  ooneem,  and  meeting  with  a  party  who  will  lend  him  money, 
pays  the  debts  which  he  has  incurred,  and  gets  quit  of  the  business, 
I  conceive  that  he  has  ceased  to  be  a  trader,  and  is  not  Hable  to  se- 
questration. The  act  requires  that  the  party  shall  stiH  continue  to 
be  a  trader,  and  it  is  only  by  stretching,  that  the  act  is  held  to  in- 
clude parties,  where  part  of  their  original  trading  debts  still  exists; 
but  it  would  be  too  much  to  hold,  when  the  trade  debts  are  liquidar 
ted  with  other  money  not  yet  altbgethei*  paid  up,  that  parlies  should 
still  be  liable  to  sequestration  as  traders. 

Lard  Carehouse. — I  concur.  If  the  debt  had  been  incurred  before 
going  into  trade,  as  diligence  might  have  been  done  upon  it  when 
tiie  debtor  was  engaged  in  business,  the  creditor  might  be  en^ 
tied  to  say,  that  for  that  debt  he  should  have  the  remedy  of  sequev- 
tration ;  but  after  the  party  has  quitted  business,  and  paid  off  ail  his 
trading  debts,  are  We  to  hold  that  his  subsequent  difficulties,  arising 
from  sums  borrowed  to  pay  off  these  debts,  are  to  fix  upon  him  the 
character  of  trader?  I  conslider  that,  in  such  a  situation,  it  is  incom- 
petent to  award  sequestration,  and  that  it  would  lead  to  confusion. 
Suppose  a  party  were  half  a  year  in  trade,  which  he  quitted,  and 
entered  some  other  profession,  if  it  were  to  be  held  that  still,  if  you 
could,  from  peculiar  circumstances,  be  able  to  identify  one  of  his 
debts  twenty  years  afterwards  as  a  debt  contracted  for  thir  liquida- 
tion of  a  trading  debt,  he  should  be  liable  to  sequestration  as  a  tra- 
der, I  think  it  would  lead  to  dangerous  consequences.  I  am  there* 
fore  of  opinion,  in  the  circumstances,  that  this  party  is  not  Hable  to 
sequestration. 
Judgmenu  The  Courtf  accordingly,  refused  the  prtiyer  of  the  petition. 


Act.  Pattom.         Alt.  &  J.  Rnbertsau        Ptttr  Ran,  &  &  C  «nd  Akx*  SUtauut, 
Ag«DU.        JD,  Clerk, 

C.  R. 


No.  127.  COURT  OF  SESSION.  697 


SECOND  DIVISION. 
No.  CXXVII.  -«&  March  1837. 

ALEXANDER,  EARL  OF  CAITHNESS,  P£titiomsr 

AND  COMPLAIN&By 

againU 
EATON,  HAMMOND  AND  SON,  and  Matoatauu, 

IifHiBixiOK.— ^n  inhibiHan  and  arrestmeni  used  on  a  depending  ac* 
tion  having  been  withdrawn  of  consent,  upon  caution  found  to  a  de* 
foiite  amounti-^foundf  that  an  interlocutor  of'  the  Lord  Ordinary^ 
(redaimed  against^)  decerning  in  the  pursust^sfovaurfor  the  whole 
amowd  oandudedfor,  did  not  operate  such  achange  of  circumstances, 
as  entitled  the  pureuers  to  renew  the  diligence, 
{See  previous  proceedings  in  this  case,  jP.  C  6th  July  1886.) 

Th£  diligaiice  of  Eaton,  Hammond  and  Company,  the  pursuers  Narntife. 
in  the  action  against  Lord  Caithness  and  other  executors  of  Gene« 
ral  Murray  M^Grigor,  was  withdrawn  upon  security,  found  to  the 
extent  of  L.ldO0.  The  Lord  Ordinary  thereafter  decerned  in  the 
pursuers'  favour  in  the  action  for  the  sums  concluded  for,  and  ex* 
penses»  which  interlocutor  was  taken  to  review*  In  consequence 
of  the  Lord  Ordinary's  judgment,  and  a  rumour  of  a  proposed  loan 
over  Lord  Caithness'  estates,  and  that  one  of  the  cautioners  had 
gone  abroad,  having  reached  the  ears  of  the  agents  who  acted  as 
mandataries  of  the  pursuers,  who  are  bankers  in  Newmarket,  they 
again  used  inhibition  and  arrestment  against  Lord  Caithness. 

His  Lordship  presented  a  petition  and  complaint  to  the  Court 
for  recall  of  the  diligence,  and  for  censure. 

After  inquiry,  it  was  found  that  the  report  as  to  the  intended 
loan  was  groundless,  and  that  the  caution  was  as  satis&ctory  as 
when  it  w&s  accepted  by  the  pursuers. 

lA^d  Ju8tice^Clerh,^^l  oannot  approve  of  the  exercise  of  this  dili-  Opinion  of 
gence,  which  is  contrary  to  the  true  spirit  of  the  former  arrangement.  °^^^' 
The  whole  of  the  petitioner's  rents  were  arrested,  which  he  allowed 
to  continue  for  fifteen  months,  and  then  he  made  application  to  have 
it  recalled  as  nimioos  and  oppressive.  The  objections,  in  point  of 
form,  were  unfounded,  and  we  held  it  was  no  nimious  use  of  dili- 
gence ;  but  in  the  course  of  the  discussion,  it  was  stated  that  the 
party  was  willing  to  pass  from  the  diligence,  on  caution  for  L.1500 
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4  Mar.  1837.  being  found.  A  bond  of  caution  was  accepted^  and  a  formal  dis" 
charge  of  the  diligence  granted,  and  the  bond  was  then  taken  in 
lieu  of  the  diligence  of  the  law.  Inhibition  has  again  been  used. 
Now  the  question  is.  Whether  such  circumstances  have  occurred 
as  to  warrant  a  new  use  of  diligence  on  the  process?  The  only 
change  is  a  judgment  of  the  Lord  Ordinary;  but  it  is  in  the  same 
process.  A  reclaiming  note  stands  against  the  judgment,* and  the 
case  is  still  in  dependence.  The  allegations  against  the  sufficiency 
of  the  cautioners  are  given  up.  It  is  said  that  the  Earl  of  Caith- 
ne^  is  about  to  borrow  large  sums,  but  that  is  denied  positively : 
if  it  were  so,  the  noble  petitioner  would  be  in  a  different  situation. 
When  an  arrangement  is  made  in  Court  about  a  depending  pro- 
cess, it  regards  the  dignity  and  character  of  the  Court  to  discoun- 
tenance diligence  used  in  the  face  of  that  arrangement 

Lord  MeadawbanL — I  am  of  the  same  opinion. 

Lord  Gknlee, — I  entertain  some  doubts.  It  does  not  necess&rily 
follow  that  the  private  arrangement  precluded  this  party  from  using 
the  diligence  again,  if  any  change  of  circumstances  occurred.  The 
discharge  does  not  bind  him  to  relieve  from  future  diligence  l>eing 
used.  As  the  matter  stands,  there  is  no  such  inference  against  him 
as  to  justify  a  recall. 

Lord  Medwt/n. — I  concur  in  almost  all  that  has  been  said,  and 
think  that  these  parties,  unless  there  be  a  change  of  circumstances,' 
have  acted  against  the  spirit  of  the  agreement  in  June  Ittst'  But  as 
they  offer  farther  information  as  to  the  alleged  proposed  toao,  I 
think  it  ought  to  be  received. 


JudgraeDtt 


The  Court  having  given  time  to  inquire  as  to  an  alleged  in- 
tended loan,  resumed  the  advising. 

Lord  Jtistiee'Clerk  repeated  his  former  opinion. 

Lord  Glenlee  now  thought  the  diligence  should  be  recalled. 

Lord  Meadowbarik  concurred. 

Lord  Medwyn. — I  do  not  go  so  far  as  your  Lordships  in  attach- 
ing blame  to  the  respondents.  But  certainly  they  have  been  mis- 
taken in  the  information  upon  which  they  say  they  proceeded ;  and 
every  one  of  the  objections  they  have  taken  to  the  security  with 
which  they  formerly  were  satisfied,  has  been  completely  removed. 

The  Court  recalled  the  diligence,  and  found  expenses  due. 

Act.  Sd"Gm.  {RiOhafiord,)  P,  Roberiaon,  Perni^.  Alt.  Deem  o/Fac  {Hope,) 

Keay,  Buchanan  and  Wood.         Rojf  ^  Wood,  W.  S.  and  Sang  ^  Adam,  W.  S. 
Agents.        Jp.  Clerk. 

R. 
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SECOND  DIVISION. 

No-  CXXVIIL  m  March  1837. 

Mrs  jane  BRUCE  and  Others,  (Miss  Bell's  Executors,) 

against 

Mrs  LAING  or  NORMAN. 

Proof. — A  toitness^  who  had,  subsequent  to  citation,  conversations 
with  the  pursuer  [as  to  the  subject-matter  of  the  cause,  but  without 
receiving  instructions  as  to  the  evidence  she  was  to  give,  found  to  be 
admissible. 

In  t]|e  coarse  of  a  proof  on  commission  in  proving  the  tenor  of  a  NarratiTe. 
latter  will,  jalleged  to  have  been  destroyed  by  Miss  Bell,  the  testa- 
trix, when,  of  unsoand  mind, — it  was  objected  by  the  defenders  to  a 
witness,  after  an  examination  in  initialibus,  that  she  was  disquali- 
fied, in  respect  of  conversations  with  one  of  the  pursuers  subsequent 
to  citation,  regarding  the  subject-matter  of  the  action,  with  the  na- 
ture of  which  she  admitted  she  was  previously  acquainted 

Answered, — The  witness  is  admissible,  not  having  received  par- 
tial counsel  or  instruction  as  to  the  evidence  she  was  to  give  in  the 
cause,  and  the  conversations  referred  to  appearing  to  have  been 
had  incidentally,  in  the  ordinary  course  of  conversation,  and  with 
no  view  to  instruct  the  witness  as  to  her  evidence  in  the  cause*, 

Deliverance.  —  The  Commissioner  (Clephane)  repelled  the  ob- 
jection, in  respect  it  did  not  appear  that  the  circumstances  amounted 
to  an  instruction  of  the  witness  as  to  the  evidence  which  she  was 
to  give  in  this  cause,  nor  could  even  bias  that  evidence.  . 

This  deliverance  having  been  taken  to  review,  the  Court  ad^  judgment. 
hered* 

MX-  M'NeSL  AIL  Cook.  JamsB  WrigJU,  W.  S.  and  J.  P.  Bertram^  W.  & 

AgenU.  M,  Clerk. 

R. 
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nary't  Note. 


LORD  DOUGLAS  GORDON  HALLYBURTON 

against 

ANDREW  BLAIR. 

Proof. — PaEsuMPTioK. — Tack. — Where  a  kmdbmd  esoercned  a 
power  reserved  in  a  wriUen  lease^  to  take  off  groimd  from  the  fBorm 
for  planting^  S^e.  on  granting  a  deduction  €f  rentj^^/mmd,  thai  the 
tenant  had  not  waived  his  claim  of  deduction  of  rent  under  tie  teasCy 
by  delaying  to  make  it  until  three  gears  after  he  had  quitted  pos» 
session  under  thai  lease,  or  by  his  hosing  paid  the  full  swits  from 
the  time  the  power  was  exercised^  and  at  his  final  seUUmenii  wUh^ 
ouideductionj  and  without  any  reservation  in  the  disdUtrges  granted 
by  the  landlord* 

The  facts  and  pleas  which  arose  in  this  case  will  be  found  clearly 
stated  in  the  following  note  added  by  the  Lord  Ordinary  to  his  in« 
terlocutor  of  the  9th  July  1836 : 

*  By  the  lease  of  l^ortli  Ballo  and  Peattie,  granted  by  the  advo* 
cator  to  the  respondent  Blair,  in  1804,  for  nineteen  years,  the 
landlord  was  entitled  to  take  off,  for  planting,  such.^  ground  as  he 
^  chose ;  the  value  of  the  ground  so  taken  off  and  planted,  and  the 
'  deduction  to  be  allowed  therefor  to  the  tenant,  to  be  ascertained 
*  by  men  mutually  chosen/  He  was  also  entitled  to  open  quarries' 
upon  paying  the  tenant  damages,  *  to  be  ascertained  in  manner 
<  foresaid/  In  virtue  of  these  powers,  the  Hill  of  Peattie,  which 
is  ground  of  considerable  extent,  was  taken  by  the  landlord  in 
1811,  and  a  piece  of  ground  called  the  Glacklees,  was  taken  off 
the  farm  of  North  Ballo  at  the  same  time.  Eleven  acres  were 
taken  in  the  year  1816,  and  a  quarry  was  opened  in  1819,  but  no 
deduction  of  rent  nor  damage  was  ascertained  at  the  time.  On 
the  contrary,  the  tenant  continued  paying  the  full  rent  stipulated 
by  the  lease  until  its  expiry  in  1823.  The  lease  having  been 
extended  for  two  years  longer  by  separate  missives,  the  whole 
rent  continued  to  be  paid;  and  at  its  close  in  1825,  a  settlement 
took  place,  apparently  on  the  footing  of  the  full  rent  being  due ; 
a  bill  for  a  certain  amount  having  been  granted  by  the  tenant,  be* 
ing  the  balance  of  the  rent,  without  any  reservation  of  claims  of 
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d^sction,  either  in  the  bill  or  in  the  discharges  which  he  took  7  Mar.  1837. 
from  the  landlord.  ^^^V^^ 

<  In  the  year  1828,  three  years  after  the  possession  under  the  f 'gf^"'*®" 
above- mentioned  lease  had  expired,  and  upon  a  sequestration 
being  threatened  by  the  advocator,  for  certain  rents  due  by  the 
respondent  Blair,  under  a  new  lease,  the  respondent  applied  by 
summary  petition  to  the  Sheriff,  for  the  appointment  of  persons  to 
inspect  the  pieces  of  ground  taken  off  during  the  currency  of  the 
former  lease,  and  concluding  for  decree  against  the  advocator,  for 
tlie  sums  to  be  fixed  by  their  valuation.     This  process  having 
beoB  €ODJoi»ed  with  the  process  of  sequestration,  at  the  advoca- 
tor's inslance,  the  Sheriff  sustained  the  respondent's  claims  to  the 
amomtt  fixed  by  the  valuators  under  the  summary  application ;  and 
giving  him  credit  for  those  sums,  and  various  others  in  the  ac- 
ooantiiag,  ultimately  decerned  against  the  respondent  in  the  con- 
joined actions  for  die  sum  of  L.287  :  4  :  6,  being  the  balanee  of 
the  rents  due  by  die  tenant  under  his  current  lease,  after  giving 
Um  etedit  for  the^dedoctions  claimed  in  hiacounter*action  against 
the  advocator. 

<  The  only  point  really  in  dispute  in  this  advocation,' is^the]claim 
sustained  by  the  Sheriff  in  that  counter-action ;  and  considering 
the  whole  oircmnstances  of  the  case,  the  question  is  not  free  from 
diflSculty.  The  claim  of  damage,  in  the  proper  sense  of  the 
term,  b«og  that  for  opening  quarries,  &c.  b  very  trifling,  being 
only  L.4,  lOs.  The  bulk  of  the  claim  sustained  in  that  action, 
amounting  to  nearly  L.900,  is  composed  of  the  value  of  the  pieces 
of  ground  taking  off  for  planting ;  each  successive  year's  value 
being  oalcnlated  with  interest  Against  this  demand  the  advocator 
maintained  that  the  tenant's  claims  for  deduction  were  waived ; 
that  no  demand  had  ever  been  made  by  the  tenant  during  the 
currency  of  the  lease,  for  any  valuation  of  the  pieces  of  ground 
so  taken  off;  and  that  any  such  claim  was  understood  to  have 
been  compensated,  by  counter  claims  which  the  landlord  had 
against  him,  for  miscropping  and  other  breaches,  of  the  lease.  On 
the  other  hand,  the  tenant  denied  these  statements,  and  averred 
that  repeated  applications  were  made  by  him  to  the  landlord,  du- 
ring the  currency  of  the  former  lease,  for  the  appointment  of 
valuators ;  and  that  the  delay  rose  entirely  from  the  advocator's 
evasion  or  refusal  of  thos^  applications.  No  proof  on  those  points, 
however,  has  been  offered  on  either[side,  so  that  thejquestion  de- 
pends entirely  upon  the  presumption  arising  from  the  facts,  which 
are  undisputed^  viz.  the  tenant's  delay  in  making  the  application, 
and  the  successive  payments  by  the  tenant  of  the  rent,  without 
deduction,  until  the  termination  of  the  lease. 
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Hal  ly  burton 
V.  Blair. 

Note. 


7  Mar.  1837.       <  CoiisideHng  all  tLings,  it  is  impossible  to  deny  the  force  of  the 

presumption.     The  tenant's  claim  was  properly  not  a  claim  of 
damage^  bat  a  claim  of  deduction  of  rent,  from  the  time  when  the 
ground  was  taken  off.     The  point  truly  to  be  ascertained  by  va* 
luation  was,  not  what  the  tenant  was  to  receive  for  the  ground 
taken  off,  but  what  the  landlord  was  to  receive  as  rent  for  that 
of  which  the  tenant  still  retained  possession.     And  the  continu* 
ance  on  the  part  of  the  tenant  to  pay  for  what  remained  of  the 
farm,  the  full  rent  origiiially  stipulated,  and  his  final  settlement 
at  the  close  of  the  lease  on  the  same  footing,  are  circumstances 
very  nearly  approaching  to  an  admission  of  such  rent. continuing 
still  due  for  the  farm,  though  diminished,  and  consequently  to  an 
implied  waiver  of  his  claim  of  deduction.    Very  slight  evidence 
indeed,  in  addition,  of  any  understanding  between  him  and  the 
landlord  on  the  subject,  or  of  any  existing  counter  claims  on  the 
part  of  the  landlord,  would  have  been  quite  sufBcicBt,  in  the  opi* 
nion  of  the  Lord  Ordinary,  to  support  the  case  of  the  advocator. 
But  in  the  absence  of  any  such  proof,  and  considering  that,  by  the 
terms  of  the  written  contract  between  the  parties,  the  notion  of 
a  gratuitous  surrender  of  any  part  of  the  farm  is  excluded,  the 
Lord  Ordinary  does  not  consider  himself  warranted  by  mere  in- 
ferences, amounting  at  best  to  a  strong  probability,  in  holding  the 
tenant  to  have  abandoned  a  pecuniary  benefit,  proved  to  be  of 
very  considerable  amount,  and  that  without  any  consideration 
whatever.     He  therefore  sees  no  sufficient  reason  to  alter  the  in* 
terloeutor  of  the  Sheriff  on  this  point,  and  he  also  agrees  with  the 
Sheriff  in  thinking,  that  if  the  claim  is  sustained,  interest  must  fol- 
low as  a  matter  of  course.     If  the  landlord  took  from  the  tenant 
each  year,  successively,  the  full  amount  of  the  rent  originally  sti- 
pulated, in  the  knowledge  that  that  was  an  over-payment,  and 
that  a  deduction  was  to  be  made,  of  which  the  amount  remained 
to  be  ascertained,  it  appears  to  the  Lord  Ordinary  that  such  over- 
payment must  be  held  to  have  been  received  under  the  understand- 
ing, that  when  the  deduction  was  ascertained,  he  was  to  account 
for  the  interest  as  well  as  the  principal. 

^  In  regard  to  the  objection  taken  in  the  additional  plea  for  the 
advocator,  that  Thomas  Blair,  whose  name  appears  in  the  lease 
of  1804  as  a  joint  tenant,  is  not  a  party  to  the  summary  applica- 
tion, it  is  to  be  observed  that  no  such  objection  ever  was  made  in 
the  inferior  court ;  and  the  Lord  Ordinary  does  not  think  that  at 
this  late  stage  of  the  procedure  it  can  be  listened  to,  particularly 
when  the  advocator  is  rendered  perfectly  safe  by  Thomas  Blair's 
renunciation  of  all  interest  in  the  matter.' 
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The  Lord  Ordinary,  after  repelling  the  objection  to  the  compe-  7  Mar.  1837. 
teney  of  the  advocation,  on  the  ist  June  1836,  (J?.  C  vol,  xi.  p.  7 16,)     ^^*V^^ 
pronounced  an  interlocutor^  by  which  he  <  repels  the  reasons  of  ad-  „.  Biair.*^^" 

<  Tocation,  remits  the  caose  simpliciter  to  the  Sheriff  of  Forfarshire,      

^  and  decerns :  finds  the  advocator  liable  in  expenses  ia  this  Court,'  ^J  f^  j^^^*, 

&0k  locutor. 

The  pursuer  reclaimed^  and  the  Court  ordered  cases. 

The  Court  then  prononneed  a  unanimous  judgment^  adherinff  Judgment. 
to  the  Lord  Ordinary's  interlocutor,  and  awarding  additional  ex- 
pensea  to  the  defender. 

Lord  Ordinary,  FuBerUm.  Act.  Sol'  Gen.  {Rutheffiard,)  Coventry,  Alu 

Dean  ofFae.  ^  If  ope,)  Neaves,  J,  F.  Gordon,  W.  S.  and  MadntoA  f 

Dueaty  W.  S.  Agents.        B,  Clerk. 


FIRST  DIVISION. 

No.  CXXX.  lOi  Mardi  1887. 

ALEXANDER  WATSON 
against 

ANN  WATSON  or  GLASS,  and  ISOBEL  WATSON 

OR  M«CASH. 

Peociss.  —  JoRV  Trial,  (Bill  of  Exceptioms.) —Proof. — 
Deposition. — Witness,  (Interest.) — Public  Record. — A 
party f  served  heir  to  a  person  deceased,  brought  a  reduction  of-  a 
subsequent  service^  regularly  carried  through,  but  without  his  appear^ 
ing  or  being  personaUy  dtedy  by  others  claiming  as  heirs-portioners 
in  a  nearer  degree :  The  House  of  Lords  recalled  a  judgment  of 
this  Court  in  the  reduction,  assoilzieing  the  defenders,  and  made  a 
remit,  under  which  the  defenders  came  to  eUmd  as  pursuers  before 
.  a  jury  in  an  issue.  Whether  they  were  related,  or  in  what  degree 
qf  propinquity,  to  the  deceased  /  and  had  a  verdict  given  against 
them : — Found,  under  a  bill  of  exceptions, 

(L)  That  depositions  emitted  in  the  service  by  witnesses  since 
dead  should  have  been  admitted  at  the  trial  in  favour  of  the  pursuers 
of  the  issue,  although  obf'ected  to  as  evidence  ex  parte  and  post  litem 

motam. 

» 

(2.)  That  the  aunt  of  the  said  pursuers,  who  would  have  acquired 
the  character  of  executor  qf  the  deceased  had  the  pursuers,  for  whom 
vol.  xii.  3  A 
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she  was  called^  been  successfidy  was  rightly  held  inadmissible  on  the 
ground  of  interest 

(3.)  That  a  deposition^  taken  in  the  reduction  to  lie  in  retentis^ 
according  to  the  Court  of  Session  formSy  was  rightly  held  inadmis- 
sible  be/ore  the  jury,  in  respect  the  deponent  was  alive  and  capable 
of  being  re-examined  according  to  the  Jury  Court  forms^  though 
unable  to  attend  the  trial. 

(4.)  f I' here  an  extrcxt  from  a  register  of  butials  was  admitted^ 
which  bore  also  a  note  of  the  age  at  which  a  party  died^  an  im- 
portant and  disputed  fact  in  the  case,— founds  that  evidence  ten- 
deredto  prove  that  the  entries  of  age  were  made  on  no  authentic  in- 
formation, and  that  the  register  generally  was  carelessly  kept  about 
that  time  by  the  keeper,  (now  dead,)  was  improperly  excluded; 
although  the  presiding  Judge  directed  (he  jury  that  the  register  was 
not  good  evidence  of  any  thing  but  the  burials. 

Narrative.  ALEXANDER  Watson,  town-clerk  of  Port-GIasgow,  died  intestate, 
in  1825,  leaving  property,  both  heritable  and  moveable,  to  a  con^ 
siderable  amount. 

In  1827,  Alexander  Watson,  weaver  in  Houston,  who  claimed 
to  be  a  descendant  of  a  grand-uncle  of  the  deceased  by  the  father's 
side,  expeded  a  general  service  as  his  nearest  and  lawful  heir.  He 
then  lodged  a  caveat  in  Chancery. 

Subsequently,  in  1829,  Ann  and  Isobel  Watson,  who  claimed  as 
descendants  of  an  uncle,  by  the  father's  side,  of  the  deceased,  were 
likewise  served  heirs-portioners  to  him,  without  opposition.  This 
service  was  intimated  in  the  usual  way ;  but  was  not  personally  no- 
tified to  Alexander  Watson,  the  party  who  had  been  previously 
served. 

Mutual  reductions  were  brought  of  these  services:  the  first  of 
these,  that  at  the  instance  of  Ann  and  Isobel  Watson,  was  sisted ; 
and  the  present  action,  at  the  instance  of  Alexander  Watson,  was 
proceeded  with,  because  if  the  defenders,  Ann  and  Isobel  Watson^ 
could  support  their  service,  they  would  exclude  the  pursuer,  Alex- 
ander, altogether. 

When  the  case  came  before  the  Lord  Ordinary,  he  allowed  the 
defenders,  by  bis  interlocutor  of  10th  March  1832,  to  support  their 
claim  in  the  service  under  reduction,  by  other  and  supplementary 
evidence.  This  was  adduced ;  and  the  Court  thereafter,  on  26th 
February  1833^  repelled  the  reasons  of  reduction,  assoilzied  the 
defenders,  and  decerned ;  but  found  no  expenses  due. 

The  pursuer  appealed  to  the  House  of  Lords ;  and  the  case  was 
remitted  back,  *  with  instructions  to  recall  the  interlocutor  com- 

<  plained  of,  and  to  direct  one  or  more  issue  or  issues  to  be  framed, 

<  to  try  the  propinquity  of  the  parties,  respectively,  to  the  deceased 
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*  Alexander  Watson,  town-derk  of  Port-Glasgow,  and  that  such  7  Mar.  1837. 
'  issue  or  issues  be  tried  accordingly :  And  it  is  further  ordered,     ^"'^V**^ 

<  that  the  costs  of  both  parties  of  the  appeal,  as  the  same  shall  be  ^^tson  and 

*  taxed  and  certified  by  the  proper  officer  of  this  House,  be  paid  out  Others. 

*  of  the  fund  under  charge  of  the  judicial  factor  on  the  estate  of  NarratTve 
^  the  said  Alexander  Watson,  deceased ;  and  that  the  said  Court  of 

*  Session  do  grant  warrant  accordingly,  for  payment  of  the  sums,  to 

<  be  taxed  and  certified  as  aforesaid,  to  the  solicitors  of  the  parties 
^  respectively:  And  it  is  further  ordered,  that  the  said  Court  of 

<  Session  do  proceed  farther  in  the  said  cause,  as  shall  be  just  and 

<  consistent  with  this  judgment' 

In  terms  of  this  remit,  the  following  issues  were  sent  to  a  jury : 
^1^,  Whether  the  defenders,  Annandlsobel  Watson,  are  related, 

<  and  in  what  degree  of  propinquity  they  are  related,  to  the  deceased 

*  Alexander  Watson,  sometime  town-clerk  of  Port- Glasgow?  2(f, 
^  Whether  the  pursuer,  Alexander  Watson,  weaver  in  Houston,  is 
'  related,  and  in  what  degree  of  propinquity  he  is  related,  to  Alex- 

*  ander  Watson,  town-clerk  of  Port- Glasgow  aforesaid?' 

It  was  directed  that  the  defenders,  Ann  Watson  and  others, 
should  stand  as  pursuers  in  the  ^rst  of  the  said  issues,  and  that 
Aleioinder  Watson  should  stand  as  pursuer  in  the  second  issue.  .  It 
was  also  agreed  upon  that  evidence  should  be  led,  and  a  verdict 
taken  upon  the^;^  of  the  said  issues,  before  proceeding  to  the  trial 
of  the  second  of  the  said  issues. 

The  jury  found  for  Alexander  Watson,  the  defender  in  that  issue. 

Against  this  verdict  a  bill  of  exceptions  was  tendered  by  Ann 
and  Isobel  Watson,  on  the  grounds  thus  stated  in  the  bill : 

1st  Exception, — And  the  counsel  for  the  said  defenders,  (pursuers  Exceptions. 
in  the  issue,)  farther  to  maintain  and  prove  their  case  under  the 
said  issue,  did  propose  to  give  in  evidence  the  depositions  emitted 
in  presence  of  the  Sheriff  and  the  inquest  at  the  service  of  the  de- 
fenders, by  Margaret  Miln  and  Margaret  Gardiner,  two  aged  per- 
sons, who  had  been  adduced  and  examined  as  witnesses  at  the  said 
service,  to  prove  facts  of  remote  occurrence  within  their  knowledge, 
and  who  had  since  died. 

Whereupon  the  counsel  for  the  pursuer  (defender  in  the  issue) 
objected  to  the  admissibility  of  the  depositions  of  Margaret  Miln 
and  Margaret  Gardiner,  at  the  service  of  Ann  and  Isobel  Watson, 
that  the  said  examinations  having  taken  place  in  an  ex  parte  pro- 
ceeding, after  the  propinquity  of  the  parties  had  been  made  the  sub- 
ject of  discussion,  and  after  the  service  of  Alexander  Watson,  the 
same  cannot  be  read  in  evidence,  although  the  said  Margaret  Miln 
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7  Mar.  1837.  and  Margaret  Gardiner  be  now  dead.   The  counsel  for  the  defenders 
^^V^^    did,  however,  insist  that  the  said  proposed  evidence  was  competent 
WatsoD  and     &"^  admissible,  and  ought  to  be  received ;  but  the  said  Lord  Pre^ 
Others.  sident  did  sustain  the  objection  preferred  by  the  counsel  for  the  pur- 

Eicepiions!  ®"^^»  ^^^  ^'^  refuse  to  allow  the  said  proposed  evidence  to  be  re- 
ceived. Whereupon  the  counsel  for  the  defenders  did  except,  &c; 
2d  Exception. — And  thereafter  the  counsel  for  the  defenders  did 
propose  to  give  in  evidence  the  deposition  emitted  in  presence  of  the 
Sheriff  and  the  inquest  at  the  said  service  of  the  defenders,  (pursuers 
in  the  issue,)  by  Mrs  Ann  Anderson  or  Watson,  residing  in  Perth, 
who  had  been  adduced  and  examined  as  a  witness  at  the  said  ser- 
vice, and  who  had  since  died,  and  who  was  the  aunt  of  the  defenders, 
and  had  peculiar  cause  of  knowledge  in  regard  to  their  propinquity 
to  the  deceased  Alexander  Watson,. town*clerk  of  Port- Glasgow. 

Whereupon  the  counsel  for  the  pursuer  (defender  in  the  issue) 
did  object  to  the  admissibility  of  the  said  evidence,  on  the  same 
ground  on  which  the  depositions  of  Margaret  Miln  and  Margaret 
Gardiner  had  already  been  objected  to  and  rejected,  and  upon  the 
farther  ground,  that  the  said .  Mrs  Ann  Anderson  or  Watson  ww 
disqualified  from  being  a  witness  for  the  defenders,  (pursuers  in  the 
issue,)  by  reason  of  her  relationship  to  them,  and  by  reason  of  her 
having  an  interest  in  the  issue.  The  counsel  for  the  defenders  did 
however  deny  that  the  said  Mrs  Ann  Anderson  or  Watson  had 
interest  in  the  issue,  and  did  insist,  in  respect  of  the  penuria  testium 
and  otherwise,  that  the  said  proposed  evidence  was  competent  and 
admissible,  and  ought  to  be  received  i  but  the  said  Lord  President 
did  sustain  the  objections  preferred  by  the  counsel  for  the  pursuer, 
and  did  refuse  to  allow  the  said  proposed  evidence  to  be  received. 

Sd  Exception. — And  thereafter  the  counsel  for  the  said  defenders 
(pursuers  in  the  issue)  did  propose  to  give  in  evidence  the^  deposition 
of  Elizabeth  Gardiner  or  Black,  an  aged  witness,  whose  deposition 
had  been  taken  in  the  course  of  the  cause,  by  authority  of  the  Court, 
on  8th  August  1831,  to  lie  in  retentis,  and  had  been  opened  up,  re«-. 
ceived,  and  formed  part  of  the  proof  when  the  cause  was  advised  by 
the  First  Division  of  the  Court,  on  the  25th  day  of  February  1835 — 
the  said  Elizabeth  Gardiner  or  Black  being  now,  by  reason  of  great 
age  and  debility,  and  permanent  infirmity,  unable  to  attend  at  the 
trial,  which  was  admitted  by  the  pursuer. 

Whereupon  the  counsel  for  the  pursuer  (defender  in  the  issue) 
did  object  to  the  admissibility  of  the  said  deposition,  on  the 
ground  that  the  said  Elizabeth  Gardiner  or  Black  was  still  alive, 
and  no  commission  had  been  taken  out  for  her  examination,  with' 
a  view  to  this  trial,  or  since  the  case  was  sent  back  by  the  House 
of  Lords  for  trial.     The  counsel  for  the  defenders  did  however  in- 
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siBt  that  the  said  proposed  evidence  was  competent  and  admissible,  7  Mar.  1837. 
and  ought  to  be  received ;  but  the  said  Lord  President  sustained     ^""^*v**^ 
the  objection  preferred  by  the  counsel  for  the  pursuer,  and  did  re-  wtison  and 
fuse  to  allow  the  said  proposed  evidence  to  be  received.  Others. 

•  4th  Exception. — And  thereafter  the  counsel  for  the  said  defenders  £j  ^ 
(pursuers  in  the  issue)  did  propose,  and  offer  in  evidence  as  wit- 
nesses, Mrs  Barbara  Cameron  or  Watson,  and  Mrs  Jean  Lockhart 
or  Watson,  both  aunts  of  the  defenders,  and  who,  as  such,  had  pecu- 
liar cause  of  knowledge  in  regard  to  their  propinquity  to  the  decea- 
sed Alexander  Watson,  town-clerk  of  Port- Glasgow. 
'  Whereupon  the  counsel  for  the  pursuer  (defender  in  the  issue) 
objected  to  the  admissibility'  of  Barbara  Cameron  and  Jean  Lock- 
hart,  on  the  ground  of  relationship,  as  being  aunts  of  the  claimants, 
and  as  having  an  interest  in  the  issue.  The  counsel  for  the  defend- 
ers (pursuers  in  the  issue)  did  however  deny  that  the  said  propo- 
sed witnesses  bad  interest  in  the  issue,  and  did  insist,  in  respect  of 
the  penuria  testium  and  otherwise,  that  they  were  competent  and 
admissible  witnesses,  and  ought  to  be  received ;  but  the  said  Lord 
President  did  sustain  the  objection  preferred  by  the  counsel  for  the 
pursuer,  and  did  refuse  to  allow  the  said  Mrs  Barbara  Cameron  or 
Watson,  and  Mrs  Jean  Lockhart  or  Watson,  or  either  of  them,  to 
be  examined  as  witnesses  in  the  cause. 

5tk  Exception.  —  And  thereafter  the  counsel  for  the  defenders  - 
(pursuers  in  the  issue)  did  propose  to  give  in  evidence,  by  Thomas 
Watt,  and  certain  other  witnesses,  whose  names  were  then  speci- 
fied, that  any  entry  purporting  to  be  an  entry  of  the  age  of  Robert 
Watson,  the  grandfather  of  the  defenders,  and  who  they  allege  to 
have  been  the  cousin-german  of  the  said  deceased  Alexander  Wat- 
son, town-clerk  of  Port-Glasgow,  which  might  appear  in  the  regis- 
ter of  burials  at  Perth,  was  not  to  be  received  or  relied  upon  as  evi- 
dence of  the  age  of  the  said  Robert  Watson,  inasmuch  as  such  entry 
of  age  formed  no  proper  part  of  the  register  of  burials ;  that  the 
entries  of  age  which  appeared  in  the  said  register  were  made  from 
no  authentic  information,  but  were  generally  made  from  mere  re- 
port, and  frequently  from  the  report  of  persons  who  had  no  proper 
means  or  cause  of  knowledge,  and  frequently  from  mere  guess  or 
conjecture  of  the  person  making  the  entry,  or  of  some  person  equally 
uninformed ;  that  such  entries  were  in  many  instances  quite  erro- 
neous, and  that  this  was  particularly  the  case  and  the  practice  in  and 
about  the  year  1800,  being  the  year  of  the  burial  of  the  said  Robert 
Watson ;  that  the  said  register  of  burials,  even  in  regard  to  those 
matters  which  properly  form  part  of  such  a  register,  was,  in  and 
about  the  said  year,  kept  in  a  very  careless  and  inaccurate  manner, 
and  was,  in  many  instances,  quite  erroneous;  and  that  the  person 
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7  Mar.  1837.  or  persons  who  then  kept  the  register  of  borials,  and  made  the  entry 

^"^'y^^    in  regard  to  Robert  Watson,  were  now  dead. 
Watson  and  Whereupon  the  counsel  for  the  pursuer  (defender  in  the  issue) 

Others.  did  object  to  the  said  proposed  eyidence,  on  the  ground  that  any 

ExceptioDs.  inquiry  into  the  mode  of  keeping  the  register  of  burials  in  regard 
to  the  entry  of  ages  therein  generally  is  incompetent,  in  respect 
that  no  evidence  is  tendered  as  to  the  mode  of  entering  the  age  of 
Robert  Watson.  The  counsel  for  the  defenders  (pursuers  in  the 
issue)  did,  however,  insist  that  the  said  proposed  evidence  was  com- 
petent and  admissible,  and  ought  to  be  allowed  and  received ;  but 
the  said  Lord  President  did  sustain  the  objection  preferred  by  the 
counsel  for  the  pursuer,  (defender  in  the  issue,)  and  did  refuse  to 
allow  the  said  proposed  evidence  to  be  adduced. 

Exceptors'  Rutherjurdi  fojr  the  exceptors. — The  first  objection  taken  to  those 

pie^.  depositions,  is  not  to  their  credibility  from  want  of  cross-exami^ 

'  nation,  but  to  their  admissibility  as  incompetent  evidence.  Now, 
in  a  question  of  competency,  the  principles  are  the  same  in  the 
Jury  Court  and  in  the  Court  of  Session,  and  being  now  in  the  re- 
duction of  the  service,  the  question  of  competency  at  the  trial  must 
depend  upon  whether  it  would  have  been  considered  admissible  ac- 
cording to  the  rules  of  the  Court  of  Session.  In  all  cases  in  this 
Court,  the  evidence  before  the  inquest  has  been  received  in  the 
reduction  of  the  service :  And,  in  the  present  case,  the  evidence 
objected  to  was  admitted  before  the  Court  of  Session.  No  doubt 
the  case  has  been  remitted  by  the  House  of  Lords  to  take  a  proof  of 
the  propinquity ;  but  that  remit  was  still  part  of  the  proceedings  in 
the  reduction,  and  could  not  be  intended  to  deprive  the  defenders 
of  evidence,  till  then  considered  competent,  for  supporting  their  ser- 
vice. If  that  service  was  an  ex  parte  proceeding,  it  was  the  feult 
of  the  other  side,  as  due  notification  was  given ;  and  therefore  this 
testimony,  written  down  from  the  lips  of  a  person  on  oath,  for  the 
very  purpose  of  supporting  this  service,  must  be  admitted  in  de- 
fence against  a  reduction  of  it.  This  is  not  the  ordinary  case  of  a 
witness  making  a  statement  from  the  fulness  of  his  knowledge,  with- 
out the  sanction  of  an  oath ;  and  as  hearsay  is  admitted,  even  in 
that  situation,. (Tlzt^,  410  and  430,)  then,  a  fortiori,  depositions  on 
oath  must  also  be  admissible.  Hearsay,  by  the  English  rule,  is  ad- 
missible in  questions  of  pedigree ;  but  that  being  an  exception  to  the 
general  rule,  it  is  excluded  post  litem  motam.  This  arises  from  the 
jealousy  of  the  English  law  of  this  kind  of  evidence,  which  it  ad- 
mits by  one  special  exception,  and  even  in  that  instance  only  when 
it  is  of  the  purest  nature :  therefore,  if  there  is  any  suspicion  of  its 
^  being  tainted  by  any  talking  amongst  the  relations,  it  is  refused. 
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But  the  general  rule  of  the  Scotch  law  is  the  other  way.    It  admits,  7  Mar.  1837. 
in  all  cases,  of  the  hearsay  of  a  deceased  person,  and  no  attention  is    ^^^V^*^ 
paid  to  its  being  emitted  post  litem  motam.     At  all  events,  it  could  yj^^^  ^ad 
only  affect  its  credibility,  not  its  admissibility*     The  party  making  Others. 
the  objection  has  himself  to  blame  for  not  having  cross-examined  Exceptors* 
the  evidence.     He  must  be  looked  upon  as  having  attended,  as  it  Pleas, 
was  in  his  power  to  do,  and  as  having  declined  to  cross-examine. 
A  decision  which  should  exclude  the  evidence  would  lead  to  the 
most  dangerous  and  fatal  results,  for,  in  order  to  get  quit  of  a  ser- 
vice, the  party  has  only  not  to  appear,  and  then  to  hang  off  for 
eighteen  or  nineteen  years,  until  some  of  the  older  witnesses  are 
dead,  before  he  brings  bis  reduction,  in  order  to  be  successful. 

In  regard  to  the  second  and  fourth  exceptions,  it  is  evident,  that  2d  and  4Ui 
in  cases  of  propinquity  there  must  always  arise  a  penuria  of  evidence,  ^^^^P^^^"'- 
especially  in  questions  amongst  obscure  individuals,  which  must  ren- 
der the  evidence  of  relations  admissible ;  Boyd  v.  Gibb,  Jan.  1770. 
Here  an  additional  difficulty  arises  from  the  lapse  of  time  since  the 
death  of  the  party  whose  history  forms  the  subject  of  inquiry. 
Therefore,  these  witnesses  are  not  inadmissible  on  the  score  of  re- 
lationship. But  it  is  objected,  secondly,  that  the  parties  are  disqua- 
lified by  interest.  Upon  that  point  the  recent  case  of  Ralston  v. 
Rowat,  27th  Feb.  1833,  establishes  that  no  belief  of  interest  sworn 
to  by  the  witness,  unless  it  actually  exist,  disqualifies.  It  is  here 
said  that  I  cannot  examine  their  aunts  to  prove  these  ladies  heirs, 
because  that  will  prove  the  aunts  to  be  executors.  But  the  verdict 
will  not  contain  the  whole  steps  of  the  tree :  it  will  only  find  that 
my  clients  are  heirs  in  a  certain  degree ;  and  though  that,  if  ex- 
plained, might  show  that  the  aunts  were  executors,  yet  the  verdict 
will  not  bear  on  its  face  that  they  are  the  executors,  and  conse- 
quently they  have  not  that  interest  in  it  which  will  exclude  them. 
Though  it  might  be  good,  perhaps,  against  my  clients  claiming  as 
heirs-portioners,  the  aunts  could  not  use  it  in  question  with  any 
other  party.  For  instance,  they  could  not  have  used  it  against 
Alexander  Watson  in  a  competitbn  for  the  executry.  They  have 
not,  therefore,  that  interest  which  is  fatal  to  their  evidence.  The 
principle  is  well  established  in  the  English  law.  Mr  Starkie  lays 
it  down,  p.  103,  that  the  interest  must  be  in  the  result  of  the  cause, 
or  in  the  record  used  as  evidence. 

The  third  exception  regards  the  examination  of  a  M'itness  to  3d  EicepUon. 
lie  in  retentis.  The  parties  attended  and  cross-examined,  and  ac- 
tual use  was  made  of  it  in  the  reduction  of  consent,  it  being  admitted 
that  the  witness  could  qot  appear.  After  the  interval  of  time  which 
had  elapsed,  and  the  talking  and  gossip  which  might  take  place,  any 
re- examination  would  only  have  got  worse  evidence.    Besides,  that 
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7  Mar.  1837.  procedure  would  have  been  very  questionable.    In  the  case  of  Paul, 
^^^V^^     10th  March  1832,  the  Court  was  So  jealous  of  the  re-exatninatioDy 
Watson  and      ^^  ^"^7  ^^^  qucstion  was  allowed  to  be  put,  and  that  only  under  a  re- 
Others.  servadon  of  the  objections  at  the  trial ;  therefore  it  is  no  decision  whe- 

Exceptora'       ^^^^  ^^  ^^  admissible  or  not     It  is  clear,  that  however  frequent  new 
Pleas.  trials  may  take  place,  the  depositions  in  the  first  may  be  nsed  in  the 

second  or  third.  We  were  satisfied  with,  the  evidence  contained  in 
the  deposition ;  and  if  the  other  party  were  not  so,  it  was  for  Uiem 
to  have  re-examined  the  witness.  It  is  said  that  the  examination 
should  have  been  by  interrogatory.  It  is  true  that  that  is-  the  form 
in  the  Jury  Court;  but  this  evidence  was  taken  in  the  Court  of 
Session,  and  was  regularly  taken,  according  to  the  forms  of  that 
Court,  in  order  that  it  might  lie  in  retentis,  and  therefore  it  is  clearly 
admissible. 
5th  Exception.  The  fifth  exception  refers  to  the  record  of  burials.  It  was  pot  in 
to  prove  the  age  of  the  party  deceased,  for  his  death  at  the  date  there 
mentioned  was  not  disputed.  The  object  to  be  proved  on  their  side 
was,  that  he  was  eighty ;  for  if  they  could  do  that  then  they  were  suc- 
cessful. It  was  offered  to  be  proved,  that  even  in  respect  to  burials, 
the  proper  matter  of  the  register,  it  was  faulty  from  the  mode  in  which 
it  was  kept,  but  especially  with  respect  to  the  entries  of  the  age  at 
which  the  parties  died ;  for,  in  general,  that  was  picked  up  by  mere 
gossip,  and  could  therefore  be  of  no  authority.  This  proof  was 
objected  to  as  incompetent,  and  the  judgment  was  clearly  wrong. 
In  the  case  of  Miller  r.  Reay,  4.  Mur,  122,  at  Inverness,  it  was 
held  incompetent  to  lead  proof  of  particular  instances  of  error,  but 
that  a  proof  of  the  general  system  was  competent ;  and,  accordingly, 
Mr  Tait  lays  down,  that  the  regard  due  to  registers  was  according 
to  the  mode  in  which  they  were  kept ;  but  it  was  not  presumed 
they  were  all  regular.  But  proof  was  allowed  upon  the  point.  The 
evidence  tendered  ought  therefore  to  have  been  admitted. 

Respondents*  Dean  of  Faculty ^  for  the  respondents,  pleaded — As  to  the  first  ex- 
Fleas,  ception,  it  must  always  be  held  in  view,  that  a  procedure  till  now  ano- 
1st  Eiception.  malous  has  been  adopted  in  this  case.  A  reduction  of  the  service  of 
the  defender  was  brought  in  this  Court,  and  the  judgment  pronounced 
was  taken  by  appeal  to  the  House  of  Lords,  from  which  a  remit 
came,  with  instructions  to  send  an  issue  to  the  jury  to  try  the  pro- 
pinquity of  the  parties :  thus,  by  the  terms  of  the  issue,  the  party 
was  not  restricted  to  the  character  claimed  in  the  service,  but  was 
entitled  to  a  verdict,  though  in  a  character  utterly  inconsistent  with 
that  there  established.  The  point,  then,  which  came  to  be  tried  un- 
der this  issue  was  evidently  not  that  tried  in  the  reduction,  viz.  the 
validity  of  the  service ;  for  here  the  defender,  in  the  reduction,  was 
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at  once  deprived  of  the  benefit  of  hU  service,  to  which  be  was  en-  7  Mar.  1837. 
titled,  (Bell  v.  Bell,  2.  Mur.  130,)  by  being  made  pursuer  of  the  ^^"^v^*^ 
issue  ordered  by  the  House  of  Lords ;  and  in  the  next  place,  another  ^^^  ^ ^ 
and  wider  claim  or  field  was  open  to  him,  the  object  being  not  to  Others. 
try  whether  his  service  was  good,  but  what  was  his  propinquity.  ii^jI^d€Dt»* 
From  this  it  is  therefore  plain,  that  we  are  not  now  in  a  review  of  Fleas. 
the  service,  and  that  neither  the  Jury  nor  the  Court  have  to  come 
to  any  opinion  upon  that  service :  therefore  it  is  evident  that  the 
argument  for  the  admksion  oi  these  depositions,  founded  on  this 
•proceeding  being  a  review  of  the  service,  cannot  be  maintained. 
If  this  be  so,  what  other  grounds  are  there  ?  It  is  true  the  witnesses 
are  dead,  and  that  statements  are  admitted  in  that  case  which  are 
made  of  the  witnesses'  own  accord,  and  in  answer  to  an  inquiry 
not  made  by  the  party ;  but  here  the  service  in  which  this  evidence 
was  obtained  was  an  ex  parte  proceeding,  because  it  is  absurd  to 
say  that  the  mere  publication  of  the  brief  took  away  that  character ; 
and  this  service,  it  is  assumed,  was  not  part  of  the  present  case. 
This,  therefore,  is  evidence  got  on  a  precognition  by  the  party's 
agent,  in  reference  to  a  question  under  discussal;  so  that  the 
statement  given,  as  it  might  result  wholly  from  the  mode  of  put- 
ting the  questions,  cannot  be  looked  upon  as  neutral,  but  must 
be  regarded  as  prompted  by  a  party  for  the  purpose  of  this  cause. 
It  is  consequently  inadmissible  on  the  principle  of  English  law, 
which,  whilst  it  otherwise  admits  hearsay  in  questions  of  pedigree, 
excludes  it  post  litem  motam,  because  it  cannot  then  be  trusted  as 
the  unbiassed  statement  of  the  witness's  own  mind.  The  English 
kw,  further,  only  admits  depositions  when  they  have  been  taken  in 
a  £Eur  procedure  between  the  parties ;  1.  Starkie  an  Evidence^  43, 264, 
and  272 ;  Banbury  Peerage  case,  1.  Starkie^  282;  Berkeley  Peer- 
age case,  2.  Starkie^  606.  These  depositions  were  therefore  rightly 
rejected  as  inadmissible. 

The  second  and  fourth  exceptions  relate  to  evidence  rejected  on  2d  and  4th 
the  combined  objections  of  relation  and  interest.  The  interest  is  E'^^P^®"'- 
plain  ;  for  the  issue  is  to  inquire  generally  into  the  degree  of  pro- 
pinquity  of  the  defenders,  and  the  verdict  must  answer  specially 
as  to  the  degree,  and  name  the  various  steps.  The  exceptors' 
relationship  to  the  deceased  being  thus  fixed,  it  is  plain  that  the 
aunts  of  the  exceptors  have  only  to  prove  their  relationship  to 
them,  in  order  to  show  that  they  are  a  degree  nearer  to  the  de- 
ceased than  the  respondent,  and  thus  exclude  him,  in  a  question, 
for  instance,  about  the  moveables.  The  cases  in  England  are  no 
authorities  on  this  point.  The  objection  on  the  head  of  relation- 
ship is  clear ;  for  there  is  evidently  here  no  penuria,  and  there  is 
no  ground  on  which  the  law  can  presume  penuria;  for  it. is  not 
a  secret  or  domestic  fact  which  has  to  be  established,  such  as  a 
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7  Mar.  1837.  private  marriage,  but  whether  William  Watson  came  from  Port- 
^*^V"^     Glasgow  or  not. 

Wataoa  v.  j,^  regard  to  the  third  exception :  This  witness,  who  had  been 

Others.  examined  five  or  six  years  before,  was  unable  tp  attend,  but  might 

T^  .  have  been  examined. .  Now,  the  presence  of  a  witness,  if  possible^ 
*  before  the  Jury,  is  necessary,  or  if  not,  then  his  examination,  on 
a  commission  obtained  from  the  Jury  Court,  must  be  had  in  lieu 
of'  attendance ;  Clerk  v.  Thomson,  L  Mur,  180.  It  has  been 
the  custom,  whenever  a  jury  trial  has  been  ordered  after  proof  in 
the  inferior  court,  for  all  the  witnesses  to  be  re-examined,  as  in  a 
new  inquiry,  without  their  previous  depositions  being  read  over 
to  them ;  Paul,  10th  March  1832 ;  and  this  is  always  done  where 
a  second  jury  trial  is  ordered.  Here  there  was  previously  no 
jury  trial,  and  the  examinations  of  the  witnesses  were  not  on  ques- 
tions, as  is  required  in  the  Jury  Court.  Here  the  witness  is  not 
dead,  and  it  is  not  to  supply  inevitable  loss  of  testimony^  but  to 
substitute  bad  evidence,  taken  long  ago  in  a  trial  totally  different, 
and  by  a  mode  of  investigation  different  from  that  required  in  the 
procedure  ordered  by  the  House  of  Lords.  This  is  therefore  not 
the  best  evidence  which  might  have  been  adduced ;  because,  if 
the  witness  had  been  re-examined  on  this  issue,  then  the  respon- 
dent would  have  been  entitled  to  cross-examine,  from  which  he 
was  excluded ;  and  it  is  no  answer  that  he  might  have  examined 
the  witness,  for  he  ought  not  to  be  obliged,  in  any  situation,  to 
make  his  adversary's  witnesses  his  witnesses. 

5ih  Exception.  In  regard  to  the  fifth  exception:  This  register  was  rightly  re- 
ceived as  evidence  with  reference  to  the  time  of  the  death.  There 
appeared  on  the  face  of  the  register,  but  how  it  got  on  no  one  could 
tell,  a  note  of  the  age  at  the  time  of  death.  The  Judge  did  not 
hold  that  this  note  formed  part  of  the  register,  or  that  the  regbter 
was  to  be  taken  as  official  evidence  of  the  age  at  which  the  party 
died,  therefore  the  evidence  tendered  was  properly  rejected. 

Opinion  of         Lord  GUltes. — I  have  found  great  difficulty  in  this  case ;  but  I 
Court.  ^-^  g^^g  ^j^^  result  of  the  opinion  to  which  I  have  at  last  come. 

Before  doing  so,  however,  I  cannot  help  expressing  my  regret  at 
the  state  of  the  law, — similar,  I  believe,  to  that  in  England,  which 
forces  us,  if  a  bill  of  exceptions  be  taken,  and  we  sustain  any 
of  the  exceptions,  however  slight,  to  set  the  trial  aside.  In  this 
it  differs,  and,(I  think,  without  good  reason,  from  the  motion  for 
a  new  trial ;  for  there,  even  although  we  find  that  a  mistake  has 
been  fallen  into,  yet  if  it  be  such  as,  in  our  opinion,  does  not  affect 
the  verdict,  we  do  not  grant  a  new  trial.  This,  however,  is  a  bill 
of  exceptions,  where  the  sustaining  of  any  of  the  reasons  stated 
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will  of  necessity  prove  fatal  to  the  verdict ;  and  it  therefore  be-  7  Mar.  1837. 
comes  a  very  important  question,  whether  we  are  to  sustain  any  or     ^^^V^^ 
a»  of  them.  ^Zi:^ 

The  first  exception  is  against  the  exclusion  of  certain  depositions.  Others. 
The  ground  on  which  it  is  said  this  evidence  should  not  be  ex-  opiolonbf 
eluded  is,  that  the  witnesses  who  emitted  the  depositions  in  question  Court. 
are  dead ;  and  thus  you  must  either  lose  the  evidence  altogether,  or 
else  admit  these  depositions,  which  were  emitted  in  the  service  of 
which  the  present  reduction  was  brought.  Reference  has  been  made 
to  the  English  law,  as  furnishing  authority  upon  this  point;  but  I 
cannot  think  that  we  can  take  it  for  our  guide.  It  is  true  that  hearsay 
testimony  is  in  some  cases  admitted  in  England ;  but  then  that  is 
an  exception  to  the  general  rule  which  obtains  there,  that  if  the 
witness  dies  his  evidence  dies  with  him.  Such,  however,  is  not  the 
general  rule  of  the  Scotch  law,  and  it  has  never  prevailed  here  in 
practice ;  for  though  the  witness  should  die,  we  do  not  lose  the  evi- 
dence which  he  may  have  given ;  for  we  can  prove  what  he  has  said 
in  regard  to  the  matter  in  dispute,  by  the  testimony  of  the  witnesses 
who  heard  him  make  the  statement ;  and  that  in  cases  of  every 
description,  without  any  limitation.  That  is  the  general  rule  in 
Scotland ;  but  the  same  result,  when  it  takes  place  in  England,  is 
an  exception  to  the  general^rule  of  that  country ;  and  I  therefore 
think  it  would  be  dangerous  to  draw  a  precedent  from  a  law  which 
is  so  different,  and  so  adverse  to  that  of  this  country.  It  is  said, 
again,  that  this  is  ex  parte  evidence,  and  therefore  inadmissible ; 
that  it  does  not  resemble  the  casual  remarks  of  a  party  in  conver- 
sation, but  the  answers  returned  to  an  ex  parte  examination. 
Now,  there  are  two  objections  of  a  general  nature  which  are 
stated  to  hearsay  evidence.  1^^  That  there  is  no  opportunity 
of  cross-examining  the  party ;  and,  2tf,  That  it  is  testimony  de- 
livered not  on  oath.  The  last  does  not  apply  in  this  case.  The 
first  is  the  only  one  which  applies.  Now,  if  this  was  properly 
an  ex  parte  deposition, — if  the  party  had  gone  merely  to  get 
up  evidence  in  reference  to  the  case, — it  would  have  made  a 
different  question.  But  the  evidence  here  is  really  in  another  si- 
tuation. It  was  emitted  in  a  regular  public  proceeding,  in  a  ser- 
vice which  was  carried  on  in  the  ordinary  way,  to  which  all  the 
world,  if  they  had  chosen  it,  might  have  become  parties.  I  state 
this  in  allusion  to  the  case  of  Carleton,  13th  March  1836,  1.  Mur* 
p.  28,  quoted  by  the  Dean  of  Faculty,  where  evidence  was  re- 
jected as  ex  parte ;  but  then  it  was  evidence  got  with  reference 
to  the  very  case  in  which  it  was  rejected.  But  it  is  here  different, 
as  the  evidence  was  obtained  in  a  totally  separate  cause ;  as  it  was 
adduced  in  a  service  for  a  legitimate  reason,  to  prove  the  pedi- 
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7  Mar.  1837.  gree  of  the  claimant}  of  which  evidence  must  necessarily  have 
been  brought,  and  not  with  reference  to  the  reduction  of  that  ser* 
vice.  It  is  therefore  quite  different  from  a  deposition  or  affidavit 
taken  before  a  Judge,  with  the  view  to  an  action  which  was  to  be 
raised.  But  the  principal  reason  for  receiving  this  evidence  is, 
that  it  is  admitted  that  the  depositions  were  emitted  by  parties 
who  are  now  dead,  in  the  service,  of  which  this  present  action  is  a 
reduction.  Had  the  reduction  been  before  in  this  Court,  it  would 
certainly  have  been  received  as  competent  evidence.  But  then,  it  is 
said,  that  by  the  remit  of  the  House  of  Lords,  we  are  not  now  in  the 
action  of  reduction.  With  that  view  I  cannot  agree.  Our  judg- 
ment in  the  reduction  was  appealed  from  to  the  House  of  Lords, 
and  all  thatjthat  House  would,  or  could  do,  was  to  judge  in  the  case 
appealed;  and  they  never  can  be  held  to  have  remitted  to  this  Court 
to  have  a  judgment  on  an  abstract  point  of  law,  or  on  a  question  of 
fact  not  bearing  upon  that  case.  If  the  remit  to  this  Court  had 
been  to  try  it  over  again,  we  should  either  have  revieM'ed  our  judg- 
ment, or  else  sent  the  case  to  be  tried  by  a  jury.  The  present  re- 
mit, however,  is  of  a  particular  issue,  but  it  is  an  issue  in  reference 
to  the  question  in  the  reduction.  Suppose  the  jury  had  found  that 
the  parties  were  related  in  a  totally  different  manner  from  that  set 
forth  in  their  pedigree  in  the  service,  the  Court  would  not  have 
received  their  verdict.  Indeed,  the  party  would  never  have  been 
admitted  to  any  proof  on  that  subject,  for  any  attempt  to  enter  upon 
it  would  have  been  met  at  once  by  the  conclusive  objection,  that 
this  was  surprise  to  attempt  the  proof  of  any  thing  which  had  not 
been  condescended  on,  for  it  is  that  relationship  which  was  sanc- 
tioned by  the  inquest  in  the  service  which  alone  it  was  competent 
to  support.  I  therefore  look  upon  the  remit  of  the  House  of  Lords 
to  be  in  the  reduction ;  and  if  the  verdict  go  out  of  that  we  could 
not  receive  it,  because  it  must  be  in  the  same  case  also ;  and  it  can- 
not be  meant  that  in  this  reduction  the  evidence  which  was  neces- 
sary and  essential  to  the  validity  of  the  service  is  to  be  held  as  in- 
admissible and  lost.  The  question  here  is,  whether  this  service  is 
to  be  sustained  or  set  aside.  We  can  only  look  upon  the  remit  as 
sending  the  case,  to  try  whether  that  service  was  supported  by  good 
evidence  or  not ;  and  that  evidence  must  be  judged  of  by  the 
same  rules  when  tried  before  thejuryas  when  tried  before  this  Court. 
If  it  had  been  sent  to  us  here,  we  would  certainly  have  looked 
to  the  depositions  of  these  witnesses  in  determining  on  the  vali- 
dity of  the  service ;  and  I  therefore  think  that  the  depositions  were 
admissible,  and  consequently  I  must  hold,  though  with  reluctance, 
that  the  first  exception  should  be  sustained. 

On  turning  to  the  second  and  fourth  exceptions,  I  think,  on  the 
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point  of  relationship,  the  rejection  of  these  witnesses,  the  aunts,  7  Mar.  1837. 
would  not  have  been  good ;  but  then,  looking  to  the  interest,  I  think     ^"^^V^*^ 
it  is  clear  that  they  had  an  interest,  and  that  the  rejection  was  pro-  ^.J^"  ^pj 

per.  Others. 

In  regard  to  the  third,  I  think  that  the  deposition  of  Elizabeth  opbion  of 
Gardiner  should  not  be  received,  being  taken  in  this  Court,  and  the  Court, 
witness  being  alive,  and  capable  of  being  re-examined  ;  because 
the  Jury  Court  interrogatories  are  peculiar  in  their  nature,  and 
they  must  be  arranged  and  adjusted  previous  to  being  put.  I 
think,  therefore^  that  this  exception  must  be  disallowed,  because 
questions  which  might  not  be  competent  in  the  Jury  Court  may 
have  been  put  under  this  commission  granted  by  the  Court  of  Ses- 
sion. 

As  to  the  fourth  exception,  I  think  that  we  must  sustain  it.  A 
certificate  was  given  in,  bearing  not  only  the  date  of  Robert  Wat- 
son's burial,  but  also  his.  age  at  the  time  of  his  death.  An  offer  was 
then  made  to  prove  that  this  certificate  was  made  out  by  a  party 
who  generally  was  irregular  and  loose  in  making  those  entries,  and 
that  no  dependence  could  be  placed  on  the  accuracy  of  them.  The 
document  was  legitimate  evidence  of  the  burial,  but  not  of  the  age 
at  death  ;  and  the  offer  of  proof,  in  addition  to  showing  that  this 
was  extraneous  to  the  proper  matter  of  the  record,  was  intended 
to  show  that  no  reliance  could  be  placed  upon  the  accuracy  of  the 
entry  of  the  age,  from  the  loose' manner  in  which  information  on 
such  points  was  generally  obtained.  I  think  that  this  proof  should 
have  gone  to  the  jury.  It  could  not  be  known  what  effect  the 
certificate  was  to  have  on  the  minds  of  the  Jury ;  but  if  an  offer  was 
made  to  prove  the  points  which  I  have  just  mentioned,  I  think  the 
jury  should  have  had  that  evidence  before  them,  to  guide  them 
as  to  the  weight  they  were  to  give  to  the  certificate  of  the  age. 
It  is  true  that  the  jury  was  directed  by  the  Judge  to  pay  no  atten- 
tion to  it  as  evidence  of  the  age ;  but  1  do  not  think  that  so  good 
as  having  the  evidence  here  proposed  brought  under  their  notice. 
They  might  not,  perhaps,  be  able  to  attend  to  the  direction  of 
the  Judge  to  discharge  their  minds  of  it,  when  it  had  once  been 
laid  before  them  without  any  contradictory  evidence. 

Lord  Mackenzie, — I  have  found  considerable  difficulty  in  this 
case,  but,  on  the  whole,  I  am  inclined  to  concur  with  the  opinion 
delivered  by  Lord  Gillies.  The  first  exception  is  the  most  im<^ 
portant.  The  question  there  involved  arises  in  the  trial  of  an  issue 
in  a  reduction  of  a  service.  The  depositions  which  form  the  sub- 
ject of  the  objection  were  emitted  in  the  service  itself,  and  were 
received  as  competent  evidence  in  the  reduction  before  this  Court. 
The  House  of  Lords  have  now,  in  reviewing  the  judgment  in  the 
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7  Mar.  1837.  reduction,  ordered  the  propinquity  of  the  parties  to  be  tried  by  a 
jury.  In  these  circumstances  it  may  perhaps  be  proper  that  the 
depositions  of  the  witnesses  called  in  the  service,  who  are  now  alive^ 
should  be  set  aside.  If  we  must  necessarily  follow  that  rule,  it  cer- 
tainly is  not  made  express  by  the  statute ;  for  the  acts  which  bear 
upon  the  point  refer  principally  to  proofs  taken  in  the  inferior 
courts,  in  cases  which  are  brought  before  the  Court  of  Session* 
The  first  of  these,  59.  Geo.  III.  sect.  14,  directs,  that  where  such 
proof  appears  defective,  farther  proof  shall  be  taken,  in  the  form 
observed  in  the  Court  of  Session,  unless  the  parties  consent  to 
cancel  the  depositions  of  such  witnesses  as  are  alive  and  are  with- 
in Scotland.  If  that  statute  remains  in  force,  there  might  per- 
haps be  some  difficulty ;  but  that  is  repealed  by  the  6.  Geo.  IV. 
c.  37,  sect.  40,  which  declares  that  it  shall  not  be  necessary  to  have 
the  consent  of  the  parties  to  the  cancelling  of  the  deposition  al« 
ready  taken  in  the  cause  before  proceeding  to  jury  trial,  but  au- 
thorises this  Court  to  give  such  directions,  with  regard  to  the 
proof  already  taken,  or  with  regard  to  any  part  or  parts  thereof, 
as  to  us  shall  seem  just. 

Now,  had  this  been  an  action  in  the  ordinary  inferior  courts, 
we  should  not  have  exercised  that  d^cretionary  power,  by  re- 
jecting the  depositions.  But  be  that  as  it  may,  our  judgment 
in  the  present  case  is  not  to  be  ruled  by  these  statutes,  as  a  ser- 
vice is  not  in  its  nature  similar  to  the  cases  to  which  they  are  di- 
rected. The  only  principle  then  on  which  these  depositions  should 
be  rejected  is,  that  the  best  evidence  to  be  obtained  ought 
alone  to  be  laid  before  a  jury,  and  that  the  best  evidence  is  most 
surely  got  by  excluding  that  which  has  been  already  given  before 
the  inferior  court,  and  examining  the  witnesses  again  in  the  pre- 
sence of  the  jury.  That  principle,  therefore,  very  properly  ex- 
cludes the  depositions  of  living  witnesses,  but  it  can  never  be  held 
to  apply  to  the  case  of  a  party  who  was  examined  in  the  court  be- 
low, and  who  is  since  dead.'  If  the  witness  was  himself  per- 
fectly admissible  in  the  service  itself,  his  deposition  must  be  ad- 
missible in  a  reduction  of  that  service  after  his  decease  ;  because, 
that  being  the  only  evidence  which  is  to  be  got,  and  being  in 
itself  perfectly  admissible,  it  is  then  the  best  evidence  which  can 
be  obtained.  Were  a- contrary  rule  to  be  adopted,  the  effect 
would  be  this,  that  as  jury  trial  has  now  been  held  competent  in  the 
reduction  of  services, 'by  this  judgment  of  the  House  of  Lords, 
so  soon  as  a  reduction  was  brought  of  an  unopposed  service,  and 
the  case  sent  to  a  jury,  the  whole  evidence  on  which  the  service 
had  proceeded  must  be  at  once  held  pro  non  scripto,  and  thus, 
if  the  witnesses  are  dead,  the  best-founded  services  may  be  lost. 
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A  reduction  of  a  service  is  competent  in  all  cases,  any  time  before  7  Mar.  1^7. 
the  expiry  of  twenty  years,  and  it  is  not  clear  that  the  term  may  not     "^"^V^^ 
be  prolonged  by  a  plea  of  non  valentia  agere,  even  beyond  that  pe-  ^^*^"  ^'^^ 
riod.    Thus  the  best  service  might  be  overturned  by  a  party  who  Others, 
did  not  originally  oppose  it,  but  waited  until  the  death  of  the  prin-  0"j^„   r 
cipal  witnesses,  and  then  brought  a  reduction,  which  went  to  trial  Court. 
before  a  jury,  and  was  reduced  as  unsupported  by  evidence,  be- 
cause the  depositions  of  these  dead  witnesses  could  not  be  received. 
The  same  rule  must  also  be  applied  to  other  cases,  where  even  a 
longer  period  is  given  before  the  reduction  need  be  brought.   Take 
for  example  a  reduction  brought  before  the  expiry  of  the  long  pre- 
scription, of  a  decree  obtained  in  this  Court,  which  is  sent  to  a 
jury ;  the  same  rule  must  apply  in  that  case ;  and  it  must  also  ex- 
tend to  reductions  of  other  similar  proceedings,  resting,  perhaps, 
on  evidence  taken  down  in  writing.     I  cannot  adopt  this  rule.     I 
think  it  would  be  very  perilous.     I  cannot  hold  that  the  issues 
here  are  not  issues  in  the  reduction  of  the  service.     I  cannot  hold 
that  the  House  of  Lords  sent  an  issue  as  an  abstraction  from  the  * 
reduction  ;  but  I  conceive  that  it  must  have  been  the  intention  of 
that  House  to  send  the  issue  as  an  issue  in  the  reduction ;  and  as 
I  am  still  of  opinion  that  the  rule  of  the  Scotch  law  is  still  in  force, 
that  the  evidence  of  a  deceased  witness,  competently  given,  and  pro- 
perly proved,  is  good  evidence,  I  hold  that  these  depositions  ought 
to  be  received  in  reviewing  the  reduction.     The  only  other  objec- 
tion is,  that  it  was  evidence  obtained  post  litem  motam ;  but  I  do 
not  think  that  of  any  weight,  as  the  service  was  a  legal  and  regular 
proceeding.     Perhaps,  even  looking  to  this  issue  as  one  intend- 
ed to  be  tried  abstractly  from  the  reduction,  I  would  hold  the  de- 
positions competent  evidence ;  but  as  I  hold  that  it  was  intended 
to  be  an  issue  in  the  reduction  of  the  service,  I,  on  that  ground, 
concur  entirely  with  Lord  Gillies. 

I  also  concur  with  his  Lordship  on  the  other  exceptions. 

Ijord  Corehouse. — The  difficulty  here  arises  from  the  issues 
which  were  sent  to  the  jury.  There  were  here  two  services,  and 
two  reductions  of  these  services.  The  Court  sisted  Ann  and  Iso- 
bel  Watson's  reduction,  and  taking  up  that  of  Alexander  Watson, 
after  discussal,  repelled  the  reasons  of  reduction.  The  action  being 
then  carried  by  appeal  to  the  House  of  Lords,  was  sent  back  to  this 
Court  to  try  the  point'of  propinquity  of  the  parties  respectively  to 
the  deceased.  I  would  construe  this  to  mean,  to  try  the  point,  in 
so  far  as  it  can  be  relevantly  and  competently  tried  in  this  action 
of  reduction.  Now,  what  does  this  admit  of  on  the  part  of  Isobel 
and  Ann  Watson  ?  They  can  only  try  the  question,  whether  they 
have  that  degree  of  propinquity  which  they  have  proved  in  their 


718 


DECISIONS  OF  THE 


No.  130. 


Wataon  v» 
Watson  and 
Others. 

Opinion  of 
Court. 


7  Mar.  1837.  service,  and  which  they  aver  is  nearer  than  that  of  Alexander. 
It  would  be  of  no  consequence  in  defending  their  service,  that  it 
was  clearly  established  that  they  were  nearer  heirs  than  in  it  they 
were  stated  to  be  ;  for  if  it  was  proved  that  they  were  the  daugh- 
ters, instead  of  relations  in  the  sixth  degree,  that,  though  a  good 
ground  for  raising  a  new  service,  would  not  defend  a  service 
where  they  claimed  as  being  of  the  sixth  degree ;  but  it  roust  be 
cut  down  as  if  they  were  no  relations  at  all.  So  the  pursuer,  in 
like  manner,  can  only  prove  the  propinquity  set  forth  in  his  claim ; 
unless>  indeed,  he  has  two  degrees  of  propinquity,  which  is  often 
the  case,  when  he  may  found  on  either  as  inconsistent  with  that  of 
the  defender,  and  so  prevail  in  the  reduction.  But  these  remarks 
are  to  call  the  attention  of  your  Lordships  to  the  shape  of  the  case. 
It  is  a  mere  reviewal  of  the  judgment  of  the  court  of  inquest,  who 
served  these  ladies  heirs,  and  neither  the  House  of  Lords  nor 
this  Court  could  try  any  point  except  as  in  this  action  of  reduction. 
The  validity  of  that  service  was  the  question  at  issue :  and  it  re- 
mains to  be  seen  what  was  competent  evidence  in  this  review  of 
that  service.  To  me  it  appears  that  all  the  parole  and  docu- 
mentary proof  which  was  competently  laid  before  the  inquest 
must  have  been  also  competent  at  the  trial.  All  the  witnesses,  I 
conceive,  whose  evidence  was  taken  without  objection,  must  be  re- 
ceived, if  they  can  be  brought  forward ;  but  if  they  are  dead, 
then  the  next  best  evidence,  viz.  the  depositions  given  and  au- 
thentically taken  in  the  court  of  service,  must  be  admitted,  sub- 
ject, perhaps,  to  some  remark.  It  would  be  competent  for  the 
party,  or  for  the  Court,  to  insist  on  having  the  evidence  retaken ; 
in  which  case  all  the  living  witnesses  would  be  examined  orally 
before  the  jury,  in  the  manner  laid  down  in  the  statute ;  but  if 
some  of  them  were  dead,  then  the  general  principlci  which  holds 
in  the  law  of  Scotland,  that  the  deposition  is  competent  on  the 
decease  of  the  party,  comes  into  play ;  and  if,  in  the  court  of  ser- 
vice, that  evidence  was  competent,  it  must  be  also  competent  here* 
If  this  was  not  to  be  the  rule,  the  consequences,  as  Lord  Macken- 
zie has  well  remarked,  would  be  very  dangerous;  for  wherever 
there  was  a  service  carried  through  on  the  testimony  of  aged  wit- 
nesses, as  it  is  admitted  the  reduction  can  be  brought  any  time 
within  twenty  years,  the  party  may  lie  by,  for  nineteen  years  for 
instance,  until  those  old  witnesses  are  dead,  and  then  insist  for 
reduction,  on  the  ground  of  its  being  unsupported,  because  the 
depositions  of  the  deceased  witnesses  are  inadmissible.  The  same 
thing  might  happen  in  a  reduction  on  the  head  of  deathbed :  a 
party  might  lie  by  until  the  years  of  prescription  were  on  the  verge 
of  expiring,  and  then  bring  an  action  to  reduce  the  reduction,  and 
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object  to  all  the  evidence  in  support  of  it,  on  the  ground  that  7  Mar.  1837. 
the  depositions  of  dead  witnesses  were  inadmissible,  and  thus  de-     ^^^V^^ 
cree  of  reduction  would  be  pronounced  on  account  of  the  wit-  ^luon  and 
nesses  being  dead.     I  do  not  go  to  the  law  of  England  to  inquire  Others. 
what  is  the  rule  of  that  country  with  regard  to  this  point;  but  q  .'T^  ^ 
sitting  as  a  Judge  in  a  Scotch  Court,  and  taking  the  Scotch  law  Court. 
for  my  guide,  I  am  of  opinion,  that  if  a  witness  has  been  regularly 
examined  before  the  court  where  the  service  of  which  the  reduc- 
tion is  brought  was  obtained,  and  if  the  witness  who  was  thus 
found  competent  in  th6  court  of  service  has  in  the  meantime  died, 
I  am  of  opinion  that  his  deposition  in  that  service  should  be  re- 
ceived, and  on  that  point,  therefore,  I  concur  in  the  opinions  of 
Lords  Gillies  and  Mackenzie. 

In  regard  to  the  second  and  fourth  exceptions,  I  am  of  opinion 
that  there  was  there  a  distinct  interest  sufficient  to  disqualify,  and 
I  think  the  evidence  was  properly  rejected.  The  witness  whose 
deposition  was  rejected  was  the  aunt  of  the  parties  carrying 
through  the  service;  and  if  it  had  been  objected  to  solely  on 
the  ground  of  her  relationship,  I  should  have  had  great  doubts, 
notwithstanding  the  decisions  in  the  Banbury  and  other  casetf.  It 
is  said  that  hearsay  of  deceased  relations,  post  litem  motam,  is  not 
received  in  England,  because  it  is  looked  on  as  dangerous  evi- 
dence. That  may  be  the  rule  in  England,  but  I  never  he^rd  of 
its  being  adopted  here.  If  it  were,  it  would  lead  to  this,  £hat  a 
party  knowing  another  had  better  evidence  might  purchase  the 
first  brieve,  and  so  be  enabled  to  rebut  a  claim  much  stronger 
than  his  own.  These  were  parties  in  low  life,  and  in  questions  of 
the  pedigree  of  persons  in  a  poor  and  humble  station,  it  is  very 
probable  that  no  evidence  can  be  obtained  but  from  their  relations. 
But  I  need  hot  go  into  that  point,  because  I  think  the  objection 
on  the  ground  of  interest  is  quite  clear.  It  is  not  correct  to 
say  that  the  witnesses  can  derive  no  benefit  from  the  verdict,  and 
that  the  service  is-  res  inter  alios*  That  is  not  the  case.  The 
service,  indeed,  was  only  in  absence,  but  it  was  duly  notified  and 
published,  and  any  one  might  have  appeared  and  opposed  it. 
Whilst  this  decree  of  service  stands,  it  fixes  down  the  charac- 
ter of  relationship  in  a  question  with  all  the  world.  If  these  la- 
dies are  assoilzied,  the  witnesses,  their  aunts,  would  be  entitled  to 
found  upon  their  propinquity,  and  more  especially  in  a  question 
with  Alexander  Watson,  and  all  in  his  right,  with  whom  it  would 
be  clearly  a  res  judicata,  in  a  competition,  for  example,  about  the 
moveable  succession.  In  regard  to  this  exception,  therefore,  I 
think  the  direction  is  good. 

In  regard  to  the  third  exception,  I  think  the  deposition  was 
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7  Mar.  1837.  properly  rejected.  The  Court  of  Appeal  held  that  the  witness 
was  to  be  re-examined ;  and  I  think  that  she  ought  to  have  been 
examined  according  to  the  Jury  Court  form,  as  it  is  only  the  de- 
positions taken  in  that  way  that  could  be  competently  laid  before 
a  jury. 

In  regard  to  the  fifth  exception,  I  think  the  evidence  proposed 
ought  to  have  been  received :  l«f,  To  ascertain  whether  it  was 
part  of  the  keeper's  official  duty  to  make  such  entries  of  the  age ; 
and,  2i/,  To  prove  the  general  system  of  registration  to  be  erro- 
neous and  inaccurate,  but  not  that  any  particular  entry  was  erro- 
neous.    It  might  possibly  have  been  proved  that  this  register,  al- 
though properly  a  register  of  burials,  might  also  be  looked  on 
as  a  record  of  the  ages  of  the  parties  at  their  death,  if  it  was  shown 
that  the  entry  was  made  by  the  authority  of  persons  entitled  to 
know  the  fact ;  but  if  it  had  been  proved,  as  was  offered  to  be 
done^  that  such  entries  were  made  voluntarily  by  the  keeper  of 
the  register,  acting  only  upon  his  own  knowledge,  that  was  im- 
portant matter  to  go  to  the  jury,  with  reference  to  this  register. 
I  would  therefore  have  admitted  the  evidence  tendered,  in  proof 
of  the  weight  to  be  attached  to  this  register,  and  that  might  possi- 
bly have  led  to  its  being  withdrawn.     The  Judge  may  have  told 
the  jury  that  they  were  not  to  pay  attention  to  it  as  evidence 
of  the  age ;  but  that  the  jury,  perhaps,  could  not  do.     I  therefore 
concur  in  sustaining  the  first  as  well  as  the  last  exception,  and  re- 
pelling the  others. 

Zjord  President. — After  the  opinions  which  have  been  just  now 
delivered,  it  is  of  little  consequence  what  my  opinion  is,  as  It  will 
not  effect  the  result  of  the  case.  However,  I  still  adhere  to  the 
views  on  which  I  acted  at  the  trial.  No  one  can  ever  dispute  that 
the  hearsay  evidence  of  a  deceased  person  is  admissible.  There 
can  be  no  doubt  of  this ;  but,  then,  how  is  this  generally  proved  ? 
It  is  by  the  oath,  before  the  jury,  of  the  party  who  heard  the  de- 
ceased make  the  statement;  and  his  evidence  may  be  completely 
destroyed  by  cross-examination,  or  at  least  its  weight  ^materially 
lessened.  Besides,  the  hearsay  must  have  been  casual  and  acci- 
dental, and  not  with  a  view  to  support  one  side  of  a  cause  already 
in  question.  But  the  depositions,  which  I  held  inadmissible  in  this 
case,  were  in  fact  ex  parte  statements.  There  was  no  opportunity 
of  cross-examining  the  witness  who  emitted  them.  If  there  had, 
what  is  there  to  hinder  the  supposition  that  these  witnesses,  if  alive, 
might  have  admitted  that  they  got  all  they  knew  from  some  of  the 
parties  to  the  case  ?  It  was  said,  no  doubt,  that  the  service  was  a 
public  act,  that  a  brieve  was  published  in  common  form,  and  all 
parties  might  have  appeared ;  but  the  difficulty  here  is,  that  there 
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was  a  previous  service  by  Alexander  Watson,  and  it  is  not  stated  7  Mar.  1637. 
that  any  special  intimation  was  made  to  him  that  another  service  ^^T^"^"^^^ 
was  to  be  proceeded  in,  and  he  did  not  appear  at  all.     In  my  opi-  Watron  and 
nion,  an  intimation  of  this  kind  to  the  world  in  general  only,  did  ^^j^ 
not  prevent  this  proceeding  being  in  absence.  It  appears  to  me,  in-  Opinion  of 
deed,  to  be  more  in  absence,  than  the  common  decree  in  absence  in  ^o"^- 
the  case  ofan  ordinary  action ;  for  there  the  party  generally  receives 
a  citation,  and  it  is  his  own  fault  if  he  does  not  appear.     Yet  if 
there  is  no  appearance,  it  is  only  a  decree  in  absence.     Here  the 
witnesses  were  examined  in  this  service,  which  was  not  intimated 
to  Alexander  Watson,  to  prove  a  fact  directly  in  oppositioji  to  the 
service  which  be  had  just  carried  through.  He  had  thus  no  oppor- 
tunity, as  it  appears  to  me,  to  examine  the  witnesses.    Now  I  see, 
in  the  case  of  Carleton  v.  Strong,  13th  March  1816,  I.  Mur.  28, 
that  depositions  taken  ex  parte  were  rejected ;  therefore,  as  the 
depositions  now  in  question  were,^  to  my  mind,  both  in  fact  and 
law,  ex  parte,  from  there  being  no  personal  intimation  of  the  ser- 
vice, I  think  they  were  rightly  rejected.     In  regard  to  the  fifth 
exception,  I  looked  upon  the  register  of  burials  which  was  tendered 
to  be  an  authentic  record  of  the  burials  only,  and  not  of  any  thing 
else.    Suppose  there  bad  been  an  entry  upon  that  register,  stating 
that  the  party  had  been  married  to  somebody  twenty  years  before, 
the  jury  had  nothing  to  do  with  that  or  any  other  extraneous  matter 
which  might  be  found  on  it.     Being  a  register  of  burials,  I  re- 
ceived it  as  good  evidence  as  to  the  burial ;  but  as  I  conceived  that 
a  register  of  burials,  whether  well  or  ill  kept,  could  never  be  re- 
ceived as  a  register  or  evidence  of  birth,  age,  or  any  matter  foreign 
to  its  object,  I  did  not  admit  the  proposed  evidence.     I  agree  with 
Lord  Oillies  in  bis  remarks  on  the  law  of  bills  of  exception.    I 
never  could  see  the  reason  for  making  such  a  difference  between 
bills  of  exception  and  new  trials.   In  regard  to  the  other  exceptions 
I  need  say  nothing,  but  that  I  still  retain  my  opinion  which  I  enter- 
tained at  the  trial,  and  in  which  your  Lordships  have  now  concurred . 

The  Caurtj  by  a  majority,  sustained  the  first  and  fifth  exceptions,  judgment. 
disallowing  the  others,  and  granted  a  new  trial. 

PresidiDg  Judge  at  trial,  Lord  Presidmt  Act  D§an  o/Fac  (Hop^)  RdberUm, 

A.  M*Neia.  Alt.  Sol  Gm.  (Ruthafird,)  MNaO,  Pyper.  C.  F. 

Davidson^  W.  S.  and  Mackenzie  {f  MatfaHane,  W.  &  Agents.        Jwy  Clerk, 

C      Rr. 


SB  2 


J 


722  DECISIONS  OF  THE  No.  131- 


FIRST  DIVISION. 
No.  CXXXI.  1th  March  1837. 

R.  TAYLOR 

agaimt 

HIS  CREDITORS. 

Cessio. — Stat.  6.  and  7.  Will.  IV.  c.  fiO. — Where  the  pursuer 
of  a  cessio  had  been  incarcerated  for  three  months  on  a  debt  of 
L.250,  the  Court,  on  remitting  to  the  Sheriff,  inconsequence  of  an 
opposition  by  the  creditors,  on  the  ground  of  embezzlement  and  con- 
cealment of  funds,  to  proceed  and  report  in  terms  of  the  6.  and  7« 
Will.  IV.  c.  56, — Found  ^  the  pursuer  entitled  to  his  liberation,  on 

<  finding  caution  for  the  sum  of  L.200,  for  his  return  to  prison,  when 

<  required.* 

Act.  Whigham,  Smyihe,        Alt.  Thomson,         James. Taylor,  S. S.  C.  and  W.  HtaU, 
W.  S.  Ageots.        D.  Clerk. 

C*  R* 


«t: 


FIRST  DIVISION, 

No.  CXXXIL  lUi  Mardi  1837. 

WILLIAM  DALRYMPLE,  Petitioner. 

Curator  Bonis. — Case  where  the  Court  refused  to  authorise  the  cu- 
rator bonis  of  a  lunatic  to  transmit  herjundsj  amounting  to  £.600, 
to  her  eldest  son  in  America^  who  was  to  provide  for  her^  in  respect 
that  it  would  leave  no  fund  for  her  provision  in  this  country. 

The  curator  bonis  of  a  fatuous  person  was  requested  by  her  child- 
ren, resident  in  America,  to  transmit  the  funds  realised  by  him, 
amounting  to  about  L.600,  to  that  country,  where  the  rest  of  her 
property  was  situated,  to  the  order  of  the  eldest  son,  a  respectable 
merchant,  who  undertook  to  provide  for  the  future  maintenance  of 
his  mother.  The  curator  bonis,  in  these  circumstances^  presented 
a  petition  to  the  Court  for  authority  to  comply  with  the  above  re- 
quest, in  which  he  stated  that  the  sister  of  the  lady,  who  was  resi- 
dent in  this  country,  consented  to  the  proposal;  and  that,  as  this  ar- 
rangement would  supersede  the  necessity  of  a  curator,  he  therefore 
prayed  to  be  exonerated  from  that  office. 
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The  Courty  being  of  opinion  that  the  power  prayed  for  could  not  7  Mar.  1837. 
be  granted,  as  the  lunatic  might  be  left  without  any  fund  in  this     ^^^V^ 
country  for  her  support,  unanimously  refitsed  the  prayer  of  the  pe-  ^^^^^^l 

tition*  tioner. 

Lord  Ordinary,  Chmmghame,         Act.  MarakalL  W,  Dahymjpk^  S.  S.  C.  Agent. 

B.  Clerk. 

C.  R, 


' «    ■»»■ 


SECOND  DIVISION. 

No.  CXXXIII.  7th  March  1837. 

The  faculty  of  PHYSICIANS  and  SURGEONS  of 

GLASGOW,  Pursuers, 
affainst 

The  university  of  GLASGOW  and  Others, 

Defenders.  ^ 

Corporation.  —  Foundj  on  opinions  by  the  whole  Courts  that  the 
Faculty  of  Surgeons  and  Physicians  of  Glasgow  are  a  legal  corpo* 
.ration* 

Sequel  of  case  cottected  in  JP,  C.  12/A  November  1834. 

Among  other  points,  the  Consulted  Judges,  when  this  case  was  for-  Narrative. 
merly  submitted  to  them>  gave  an  opinion  that  *  the  Faculty  of  Phy- 
*  sidans  and  Surgeons  of  Glasgow  are  a  legal  incorporation.'  The 
House  of  Lords,  on  an  appeal  by  the  defenders,  having  remitted, 
for  consideration  tod  opinion  of  the  whole  Court,  whether  the  pur- 
suers are  a  legal  corporation,  capable  in  law  of  possessing,  and  in 
fact  clothed  with  the  rights  for  which  they  contend  in  this  action, 
and  with  instructions  that  the  Court  should  determine  the  question 
of  the  pursuers'  (respondents')  costs  of  the  appeal,  the  Lords  of  the 
Second  Division  ordered  cases  for  the  opinions  of  the  other  Judges« 

The  following  opinion  was  returned  by  the  Lords  President^  Opinion  of 
Gillies^  Mackenzie^  Corehouse,  Fullerton^  Moncreiff^  Jeffrey  and  Cock-  jj^^^ 
burn : — We  have  considered  the  remit  from  the  House  of  Lords, 
with  the  cases  subsequently  lodged  for  the  paities,  and  the  whole 
process,  and  remain  of  the  opinion  which  we  formerly  gave,  that 
the  respondents  in  the  appeal  are  a  corporation  capable  of  holding 
the  rights  which  they  now  claim.  Their  title  is  a  letter  of  gift  or 
charter  from  King  James  the  Sixth,  dated  the  29th  November  1599, 
which  was  ratified  by  the  Scotch  Parliament  in  1672.     Their 
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possession  of  the  character  of  a  corporation,  and  their  actings  in  a 
corporate  capacity  for  more  than  two  centuries,  are  established 
by  docnmentary  evidence  of  the  fiiilest  and  most  satisfactory  na- 
ture ;  and  their  title,  as  a  corporation,  has  not  only  been  reec^- 
nised  in  various  judicial  proceedings,  but  specially  found  and  de- 
clared by  the  Court  in  an  appropriate  action  brought  for  that  pur- 
pose. 

The  case  of  the  appellants,  as  it  appears  to  us,  derives  its  only 
support  from  the  principle  which  they  have  adopted,  of  laying 
entirely  out  of  view  the  law  and  practice  of  Scotland  with  regard  to 
corporations,  and  substituting  in  its  stead  the  law  and  practice  of 
England  in  that  matter,  not  as  to  one  point  alone,  but  almost  every 
point  which  they  have  had  occasion  to  raise.  It  is  true  that  the 
corporation  law  of  Scotland  has  a  general  resemblance  to  that  of 
England,  as  it  has  to  that  of  many  other  countries  in  Europe ;  for 
the  nature  and  object  of  these  institutions  are  the  same  in  all, 
being  originally  derived  from  the  civil  law,  and  afterwards  modified 
by  feudal  rules,  to  suit  the  form  of  government,  and  state  of  so- 
ciety and  manners  when  that  system  sprung  up.  But  notwith- 
standing this  general  resemblance,  the  law  of  each  country,  in  de- 
tails and  matters  of  form,  has  its  peculiarities,  and  in  none  are  they 
more  remarkable  than  in  our  own  law,  as  contradistinguished  from 
that  of  England. 

Before  examining  the  grant  of  King  James  the  Sixth,  the  ap- 
pellants suggest  a  doubt,  whether  the  term  charter  is  not  impro- 
perly applied  to  it,  because  it  passed  under  .the  Privy  Seal,  and 
not  under  the  Great  Seal.  This  seems  to  be  of  little  moment^ 
because  there  is  no  question  what  the  document  is  to  which  both 
parties  refer.  We  may  remark,  however,  that  it  forms  no  part 
of  the  definition  of  a  Scotch  charter,  that  it  is  a  writ  passing 
under  the  Great  Seal.  Taking  the  term  in  its  most  restricted 
sense,  namely,  a  grant  of  land,  or  other  heritable  right,  from  a  su- 
perior to  a  vassal,  nine-tenths  of  the  charters  in  Sootiand  not  only 
do  not  pass  under  the  Great  Seal,  but  they  pass  under  no  seal  at 
all.  With  regard  to  the  more  extensive  and  appropriate  use  of 
the  term,  it  is  employed  as  a  synonyme  for  literse  patentes,  or  pa- 
tent letters,  in  contradistinction  to  literss  dausse,  or  dose  letters, 
under  whatever  seal  they  pass,  or  whether  they  are  sealed  or  not 
If  King  James's  grant  had  been  directed  to  Messrs  Low  and  Ha- 
milton exclusively,  or  even  to  them  and  their  brethren  in  succes- 
sion exclusively,  the  letters  would  have  been  close,  and  could  not 
with  propriety  have  been  called  a  charter.  But  the  letters  are  pa- 
tent, for  they  are  addressed  by  the  King,  not  to  those  individuals, 
or  to  the  Faculty  of  Physicians  and  Surgeons,  but  to  all  provosts, 
bailies  of  burghs,  sheriffs,  &c.  within  certain  bounds,  <  and  all  and 
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<  sasdrie  otheria,  our  leidges  and  subjectis  whom  it  efTeira,  qulias  7  Mar.  1837. 

<  knowledge  thir  cor  letteris  sal  cume,'  that  is,  omnibus  probis  ho-    ^"^y^^ 
minilHiB  totios  terr»  bimb,  the  precise  formala  of  a  Scotch  charter  sur  !^ds  of"^ 
ever  since  the  days  of  King  David  I.     Even  letters  of  deacoory,  Glasgow  v. 
by  the  magistrates  and  couscil  of  a  buigh,  or  a  lord  of  regality,  by  ^r^^^^^a  'd 
which  oorporacions  are  oftea  constitnted,  by  virtue  of  a  delegatied  Others. 
power  from  the  Crown,  being  letters  patent,  are  rightly  termed  q  ^^^  ^ 
charters.    Acoordmgly,  in  the  documents  and  pleadings,  to  which  Consuit«!d 
the  parties  in  this  case  have  referred,  daring  a  period  of  more  than  *^"^s^^' 

a  century,  this  grant  has  been  indkerimiaately  termed  a  g^t,  a  pa- 
tent, and  a  charter.  We  have  alladed  to  this,  not  because  it  bears 
upon  the  merits  of  the  question,  bat  because  it  shows  how  unsafe 
it  is  to  apply  the  law  or  forensic  language  of  England  to  a  Scotch 
case,  even  where  there  is  a  general  analogy  or  resemblance.  The 
charter  is  granted  in  favour  of  Mr  Low,  the  King's  surgeon,  and 
Mr  Hamilton,  professor  of  medicine,  that  is,  physician,  ^  and  their 
^  SBOoesaors,  iadwellers  of  our  citie  of  Glasgow ;'  and  it  gives  them 
power  to  convene  before  diem  all  persons  professing  or  using  the 
art  of  surgery  within  certain  bounds ;  that  is,  within  the  burgh  of 
Glasgow,  JLAoarksbire,  Renfrewshire,  D«mbBrtonshire  and  Ayr- 
shire, to  examine  them  upon  their  literature,  knowledge  and  prac- 
tice ;  to  admit  and  authorise  them  if  they  are  found  qualified  ;  to 
debar  them  if  otherwise,  and  to  fine  them,  if  they  are  contumacious, 
by  a  judgment,  on  which  letters  of  horning  are  directed  to  pass. 
Power  is  given  to  Messrs  Low  and  Hamilton,  or  the  vidtors,  with 
the  advice  of  their  brethren,  to  make  statutes  for  the  common  weal 
of  the  sttbjeetB  anent  the  said  arts,  that  is,  surgery  and  medicine, 
and  to  punish  the  breakers  of  them.  And  various  duties  are  im- 
posed on  the  visitors,  iudwellers  of  Glasgow,  professors  of  the  said 
arts,  and  their  brethren,  present  and  to  oome.  Ijastly^  The  ma- 
gistrates, sherifis,  and  oUier  ministers  of  justice  to  whom  the  Jot- 
ters are  addressed,  are  ordained  to  assist  and  defend  the  visitors  and 
their  posterity,  professors  of  the  said  arts,  and  to  put  the  grant  into 
«zeontionh 

The  appellants  maintain  that,  there  is  no  corporation  constituted 
by  this  charter,  and,  therefore,  that  the  respondents  have  no  per- 
sona standi  in  jodicio ;  that  is,  no  title  to  sue  or  be  sued  as  a  body. 
This  plea  is  rested  on  various  grounds. 

Fint^  It  is  said  that  a  special  denomination  is  one  of  the  essen- 
tialia  of  a  corporation ;  that  where  it  is  erected,  a  name  must  be 
given  to  it;  that  the  King  must  baptize  it ;  and  that  the  name  thus 
given  is  indispensable  to  its  existence.  In  support  of  this  doctrine, 
passages  from  Coke,  Blackstone  and  Kid  are  quoted, — excelleiH; 
au&orities,  undoubtedly,  as  to  the  law  of  England,  but  not  one  of 
these  learned  authors  says  that  it  is  also  the  law  of  Scotland.     What- 
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ever  may  be  the  form  by  which  a  corporatioii  is  baptized  in  Eng- 
land, nothing  is  requisite  with  us  but  a  grant  from  a  competent 
authority,  bestowing  corporation  privileges  on  a  set  of  persons  in 
existence,  and  their  successors  of  a  certain  description*     It  will 
throw  light  on  this  point,  and  indeed  on  every  point  which  the  sp- 
pellants  have  raised  in  this  branch  of  the  cause,  to  consider  the  way 
in  which  corporations  anciently  came  to  be  erected  in  the  royal 
burghs  of  Scotland,  and  the  style  of  the  writ  issued  for  that  purpose. 
It  appears  to  have  been  an  early  practice  for  the  various  trades 
within  burgh  to  form  voluntary  societies  for  regulating  their  busi- 
ness, and  for  raising  a  fund  by  the  contribution  of  their  members. 
Those  societies  laid  down  rules  respecting  the  trial  and  admission 
of  masters,  the  number  and  fees  of  apprentices,  the  mode  in  which 
the  trade  was  to  be  carried  on,  and  the  like.     Further,  they  were 
in  use  to  appoint  officers  to  collect  their  funds,  which,  before  the 
Reformation,  were  for  the  most  part  applied  to  defray  the  expense 
of  an  altar  dedicated  to  the  patron  saint  of  the  craft,  and  to  pay  the 
priest  who  officiated  there.     Thus  the  surgeons  of  Edinburgh  had 
an  altar  dedicated  to  St  Mungo ;  the  tailors  to  St  Anne ;  the  wea- 
vers to  St  Soverane ;  the  waukers  to  the  Saints  Mark,  Philip  and 
Jacob,  and  so  forth.     The  officer  who  had  the  charge  of  the  altar 
was  called  kirkmaster  or  deacon,  (an  ecclesiastical  term) ;  if  he 
collected  the  contributions,  he  was  called  quarter-master,  because 
they  were  paid  quarterly ;  and  visitor,  if  he  was  appointed  to  exa- 
mine the  qualifications  of  the  tradesmen,  or  the  goodness  of  their 
work.     But  as  those  were  voluntary  associations  only,  they  could 
not  enforce  their  rules,  or  levy  the  duties  which  they  imposed,  not 
only  in  the  case  of  a  person  who  had  never  joined  the  society,  or 
who  had  abandoned  it,  but  even  in  the  case  of  a  refractory  mem- 
ber, because  they  had  no  persona  standi  as  a  body.     To  remedy 
this,  it  became  the  practice  for  the  trade  to  present  a  petition  to  the 
Magistrates  and  Town- Council,  the  great  corporation  of  the  burgh, 
who  have  in  every  case  an  express  or  presumed  authority  delegated 
to  them  from  the  Crown,  on  behalf  of  the  kirkmaster,  quarter- 
master or  visitor  of  the  craft,  and  of  some  or  all  of  the  members, 
either  named  or  described  in  the  petition,  praying  the  Council  to 
interpose  their  authority  to  the  laws,  statutes  and  ordinances  of  the 
craft,  by  a  grant  in  favour  of  the  petitioners  and  their  successors, 
that  is,  all  who  exercised,  and  should  exercise  the  trade  within  the 
limits  of  the  grant.     If  this  petition  was  complied  with,  a  writ  in 
the  form  of  a  charter  to  that  effect  was  issued  under  the  burgh  seal, 
which  writ  is  technically  called  a  Seal  of  Cause ;  and  there  is  no 
point  in  the  law  of  Scotland  more  clearly  settled  than  that  a  Seal 
of  Cause  so  issued  erects  the  grantees  into  a  corporation,  and  gives 
them  power  to  sue  and  be  sued,  with  everj^  other  privilege  neces- 
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sarily  incident  to  a  corporate  body,  whether  expressed  in  the  grant  7  Mar.  1837. 
or  not ;  such  as  the  power  of  electing  ofBcerSi  imposing  fines,  ma- 
king bye-laws,  and  the  like.     The  same  form  was  adopted  by  lords  surgeons  of° 
of  regality  and  barons,  who  had  power,  in  their  rights  from  the  Glasgow  v. 
Crown,  to  erect  corporations  within  their  burghs  of  regality  and  Grw^^and 
barony ;  and  it  is  evident  from  the  present  charter  that  the  same  Others. 
style,  motatis  mutandis,  was  adopted  in  the  erection  of  corporations  opi^  of 
by  the  Crown  itself.     When  it  is  objected,  therefore,  that  the  Fa-  Consulted 
culty  of  Physicians  and  Surgeons  in  Glasgow  had  no  special  deno-    "  ^^' 
mination  given  to  them  in  King  James's  letter  in  1599,  or,  as  it  is 
quaintly  said,  that  they  were  not  baptized,  the  obvious  answer  is, 
that  the  grant  is  made  to  them  as  the  members  of  a  specified  call- 
ing, in  a  specified  place ;  that  is,  as  physicians  and  surgeons,  being 
indwellers  of  Glasgow.     They  are  baptized  just  as  the  corporation 
of  surgeons  and  barbers  in  Edinburgh  were  a  century  before  in 
their  Seal  of  Cause,  dated  in  1505.    The  petition  in  that  case  was 
presented  by  the  kirkmaster  and  brethren  of  the  surgeons  and  bar- 
bers within  the  burgh  of  Edinburgh,  and  the  grant  is  to  them  and 
to  their  successors.     Thus,  also,  in  the  case  of  the  tailors  of  Edin- 
burgh5  (1500,)  the  petition  was  presented  by  John  Steill,  kirkmas- 
ter, George  Bell,  William  Hockburne,  and  seven  others,  named, 

*  and  the  laif  of  the  tailors  craft  within  this  burgh ;'  and  the  charter 
confirms  the  rules  of  the  society  <  to  the  said  masters  and  their  suo- 

<  cessors  of  the  said  craft'  Thus  also,  in  the  case  of  the  butchers 
of  Edinburgh,  (1488,)  the  petition  is  given  in  by  <  Richard  Furde, 

<  deykin  of  the  fleshoris  for  the  tyme,  Robert  Gray  and  others, 

<  principall  masters  of  the  said  fleshoris  craft )'  and  the  Council 
ratify  the  regulations  exhibited  to  them,  without  even  naming  the 
craft  Thus  also,  the  petition  of  the  candlemakers,  (1517,)  is  pre- 
sented by  Robert  Taffintonn,  Andrew  Galloway,  and  others,  crafts- 
men of  the  candlemakers  of  the  burgh  of  Edinburgh,  and  the  Seal 
of  Cause  merely  ratifies  the  regulations.  In  the  case  of  the  wea- 
vers or  websters,  (1475,)  the  petition  is  presented  in  the  name  of 

<  the  best  and  worthiest  personis  of  the  haill  craft  of  wobstaris  with- 

<  in  the  said  burgh.'     And  the  Council  find  the  statutes  exhibited 

<  lovable  to  God  and  holy  kirk,  honourable  for  all  the  realme,  pro- 

<  fitable  and  worship  for  the  craftsmen,  and  therefore  we  admitt  the 

*  samyn.' 

A  multitude  of  other  instances  might  be  given  of  the  erection  of 
'  corporations,  both  in  Edinburgh  and  in  the  other  royal  burghs  of 
Scotland,  in  which  the  same  style  was  adopted  at  and  previous  to 
that  period ;  and  it  does  not  appear  to  have  been  changed  till  a  con- 
siderable time  after  the  Union  of  the  Crowns,  when  a  more  correct 
system  of  conveyancing  in  this  department  was  gradually  intro- 
duced.    It  is  evident  that  the  charter  in  question  was  framed  on 
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the  same  model  with  the  seals  of  cause  then  in  use.  It  does  not, 
indeed,  narrate  a  petition  presented  by  Mr  Low,  surgeon,  and  Mr 
Hamilton,  professor  of  medicine,  and  the  other  surgeons  and  phyw 
sicians  in  Glasgow,  probably  because  there  was  no  voluntary  asso- 
ciation of  the  practitioners  of  those  arts  in  Glasgow,  and  perhaps 
no  petition  was  presented  by  Messrs  Low  and  Hamilton*  But  the 
grant  is  to  those  individuals  designed  or  described  by  the  arts  whieh 
they  practised,  and  their  successors,  indwellers  of  the  city  of  Glas- 
gow. No  kirkmaster  is  mentioned,  because  it  was  subeeqniettt  to 
the  Reformation ;  but  Low  and .  Hamilton  are  appointed  visiton^ 
the  term  whidi,  after  that  event,  was  often  applied  to  the  prindpol 
officers  of  such  corporations. 

The  second  objection  taken  by  the  appellants  is,  that  there  are 
no  ^  incorporating  words '  in  King  James's  Letter  of  Gift,  or  words 
which  evince  any  intention  on  the  part  of  the  Crown  to  create  a 
corporate  body.  This  is  another  attempt  to  substitute  the  law  of 
England  for  that  of  Scotland.  It  is  quite  sufficient  by  oar  laif, 
that  privileges  are  conferred  in  the  grant,  which  can  only  be  exer- 
cised by  a  corporate  body ;  and  there  is  not  one  privilege  conferred 
by  King  James's  Charter,  which  is  not  of  this  description.  Thus 
power  is  given  to  Low  and  Hamilton,  and  their  saccessors,  to  sum- 
mon and  convene  before  them  all  peraons  professing  or  using  the 
art  of  surgery  within  the  bounds ;  to  pronounce  decrees  against  the 
contumacious,  on  which  diligence  by  horning  and  caption  is  to  fel- 
low ;  to  make  statutes  for  the  common  weal  of  the  King's  subjects 
anent  the  said  arts,  and  using  thereof  fiiithfully,  that  is,  the  King's 
subjects  dwelling  within  the  bounds ;  to  prosecute  physicians  pnu> 
tising  their  art,  not  being  graduates,  or  licensed  by  the  King  and 
Queen's  physicians ;  and  various  privil^nes  are  gpranted  to  the  visit- 
ors, indwellers  of  Glasgow,  professors  of  the  said  arts,  and  their 
successors  present  and  to  come,  analogous  to  other  corporations 
erected  by  seals  of  cause.  That  there  is  no  necessity  for  express 
words  of  incorporation,  is  evident  from  the  seal  of  cause,  granted 
31st  January  1475,  by  the  Town-Council  of  E^dinbuigh,  to  the 
weavers'  craft,  in  which  there  are  no  such  words.  The  same  is  the 
case  in  the  seals  of  cause  granted  to  the  hammermen,  to  the  tailors, 
to  the  cordiners,  to  the  goldsmiths,  and  to  the  surgeons  and  barbere 
of  Edinburgh ;  and  instances  to  the  same  effect  may  be  found,  it  is 
believed,  in  every  royal  burgh  in  Scotland.  It  was  not  the  style 
of  the  writ  in  and  before  the  reign  of  James  VL  to  declare  the 
grantees  to  be  a  corporation  in  express  terms ;  yet  all  the  trades  or 
faculties  having  grants  from  the  sovereign,  or  from  councils  of 
burghs  during  that  period,  exist  at  present  as  corporations,  and 
have  always  acted  and  been  recognised  as  such. 
Then  it  is  said  by  the  appellants,  that  perpetual  existence  by 
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succession  is  the  essence  of  a  corporate  character,  and  that  this  7  Mar.  1837. 
grant  does  not  express  the  mode  of  electing  or  continuing  the  cor-    ^^^V^^ 
porate  body.     We  conceive  that  the  provision  for  continuing  the  surgeons  of" 
corporate  body  is  clearly  expressed,  and  expressed  in  the  osual  and  GiMgow  v. 
appropriate  style  of  the  period.     The  grant  is  to  Mr  Peter  Low,  oiMgow  and 
surgeon,  and  Mr  Robert  Hamilton,  physician,  and  their  successors,  others, 
indwellers  in  the  city  of  Glasgow ;  that  is,  all  surgeons  and  phy-  o^Uiioii  of 
sieians  legally  practising  those  arts,  and  residing  in  that  city.     No  Comuited 
person  under  the  exceptions  in  the  grant  was  entitled  to  practise      ^^ 
surgery  without  a  li'cence  from  the  grantees,  or  their  snocessore ; 
or  medidne,  without  a  licence  from  a  university  or  the  royal  phy- 
sicians ;  a  provision,  therefore,  is  made  for  the  subsistence  of  tlie 
corporation  as  long  as  there  are  surgeons  and  physicians  legally 
qualified  to  practise  and  practising  their  respective  arts  in  Glasgow, 
and  actually  residing  there.     When  Messrs  Steili,  Bell,  &e  and 
the  rest  of  the  master  tailors  of  Edinburgh,  petitioned  the  Ma« 
gistrates  and  Council  to  confirm  the  rules  which  they  had  made  for 
the  practice  of  die  tailor  craft,  there  was  no  provision  in  their  rules 
for  the  election  of  kirkmasters  or  visitors,  no  provision  for  the  no- 
mifiation  of  future  corporators,  neitlier  was  the  Council  prayed  to 
grant  a  power  of  making  other  bye-laws.     On  that  petition  the 
council  confirm  the  rules  presented  to  them  ^  in  all  poynts  and 

<  articles  to  the  said  masters,  and  their  successors  of  the  said  craft, 

<  in  perpetual  memorial  in  time  to  come.'  That  was  the  usual  form 
of  a  seal  of  cause  in  1500,  by  which  a  succession  of  corporators 
was  provided  for.  So  in  1517,  when  Robert  Taffintoun,  Andrew 
Galloway,  and  the  rest  of  the  candlemakers,  presented  a  similar 
petition  to  have  their  rules  oonfiimed,  the  prayer  was  granted  in 
fevour  of  the  said  craftsmen  and  their  successors,  without  any  &rther 
provision  as  to  the  mode  of  succession.  In  the  case  of  Wallace  o. 
Calder,  Nov.  20.  1761,  referred  to  in  the  pleadings,  the  same 
objection  was  taken  by  the  suspender  Calder  to  the  ambiguity  of 
the  term  <  successors,'  in  this  grant.  It  was  said,  the  grant  might 
be  construed  as  personal  to  Peter  Low  and  Robert  Hamilton,  and 
their  fiimilies,  provided  the  successors  in  their  families  were  of  the 
profession  of  the  original  patentees,  and  a  great  deal  of  discussion 
followed  on  that  plea.  But  the  Court,  although  they  diminished 
the  amount  of  the  fine  imposed  on  Calder,  sustained  the  privileges 
of  the  corporation  in  all  respects.  More  than  seventy  years  have 
elapsed  since  it  was  settled  by  a  decree  of  this  Court,  in  foro  con- 
tentioso,  who  the  successors  of  the  grantee  are ;  and  surely  it  is  too 
late  now  to  stir  the  question  again. 

The  appellants  argue,  that  no  power  is  conferred  by  the  grant  of 
making  bye-laws  to  regulate  the  proceedings  of  the  body,  but  that 
a  power  is  given,  and  unlawfully  given,  to  make  general  laws  for 
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7  Mar.  1837.  sorgical  practice.     The  clause  is  in  these  terms :  <  That  it  sail  be 

<  ieisum  to  the  saidis  visitouris,  with  the  advice  of  thair  bretheren^ 
^  to  make  statutis  for  the  commoun  well  of  cure  subjects  anent  the 

<  saidis  airtis,  and  using  thereof  faithfuUie,  and  the  braikeris  thairof 

*  to  be  punishit  and  unlawit  be  the  yisitouris,  according  to  their 

*  ialt.'     It  is  the  common  style  in  the  old  seals  of  cause  to  repre- 
sent the  rules  recited  in  them,  for  regulating  corporate  proceedings 
and  the  practice  of  the  craft,  as  statutes  made  for  the  glory  of  God, 
the  honour  of  the  realm,  the  worship  of  the  town,  and  the  profit  of 
our  Sovereign  Lord's  lieges ;  and,  dierefore,  this  power  of  making 
statutes  <  for  the  commoun  well  of  the  subjects'  anent  the  arts  in 
question,  clearly  includes  a  power  of  making  bye-laws  for  reguUting 
the  corporation :  and  so  it  was  construed  at  the  time ;  for  the  very 
first  acts  of  the  Faculty,  as  appears  from  the  extracts  from  their 
minute-book,  consist  in  making  a  series  of  bye-laws  for  regulating 
their  corporate  proceedings.     This  expositio  contemporanea  of  the 
grant  is  certainly  more  authoritative  than  any  speculation  with  re- 
gard to  its  meaning  now.     Whether  it  empowered  the  Faculty  not 
only  to  examine  and  admit  practitioners  within  their  bounds,  that 
is,  within  the  four  counties  named,  but  also  to  lay  down  rules  for 
their  surgical  practice  after  being  admitted,  may  well  be  doubted, 
and  we  are  not  aware  whether  such  a  right  was  ever  claimed.     If 
it  had,  however  unlawful  according  to  English  ideas,  it  would  have 
been  no  novelty  in  the  law  of  Scotland ;  for,  by  King  James  the 
Sixth's  charter  of  the  3d  of  January  1586,  to  the  goldsmiths  of 
Edinburgh,  the  corporation  is  <  invested  with  a  power  to  inspect, 

*  try  and  regulate  all  golden  and  silvern  wares,  not  only  in  Edin- 

<  burgh,  but  in  all  other  parts  of  Scotland,  with  a  right  to  punish 

<  offenders  concerned  in  making  adulterated  gold  or  silver*'  It  is 
plain,  that  as  neither  Mr  Low  nor  Mr  Hamilton,  the  visitors  of  the 
corporation,  were  royal  physicians,  they  and  their  brethren  had  no 
right  by  the  grant  to  examine  and  admit  physicians,  or  to  grant 
licences  for  the  practice  of  physic.  A  degree  from  a  university,  or 
a  licence  from  the  royal  physicians,  was  sufficient  for  that  purpose. 
But  in  the  ratification  in  Parliament  in  1672,  which  bears  to  recite 
the  grant  of  the  29th  November  1599,  the  words  quoted  are: 

<  And  that  it  sail  not  be  Ieisum  to  any  maner  of  persones  within  the 

<  foresaidis  bounds,  to  exercise  medicine,  without  ane  testimoniell 

*  of  ane  famous  universitie  wher  medicine  is  taught,  or  at  leist  the 

*  persones  above  mentioned,  and  their  successors,  under  the  pains 

<  contained  in  the  said  gift'  Now,  it  is  plain  that  the  grant  is  mis- 
recited  here,  for  nothing  is  said  in  it  as  to  the  grantees  having  a 
power  to  give  testimonials  for  the  exercise  of  medicine.  That  was 
reserved  for  the  universities  and  the  royal  physicians.  Mr  Low 
was  only  a  royal  surgeon.     But  it  has  been  suggested  to  the  House 
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of  LfOrds,  that  the  Court  of  Session  were  not  entitled  to  say,  that  7  Mar.  1837. 
there  is  a  misrecital  in  the  ratification,  1672 ;  that  if  the  grant  had     ^^^Y^^ 
been  to  A«,  and  the  parliamentary  ratification  had  been  in  favour  of  surff^nrof° 
B.,  the  Court  had  no  right  to  say  that  the  Legislature  meant  A.  and  Glasgow  v. 
not  B, ;  and  that  this  act,  if  it  is  good  for  any  thing,  gives  the  power  GiaJffow^and 
to  the  persons  whoever  it  names,  and  not  to  those  whom  the  grant  Others, 
of  1599  name8%     The  appellants  have  made  this  suggestion  to  the  Qp^^j^of 
House  of  Lords  apparently  under  a  misconception,  and  a  very  natu-  Consulted 
ral  one  in  England,  of  the  nature  of  a  ratification  by  the  Parliament  *^"^s^* 
of  Scotland,  supposing  it  to  be  similar  to  a  private  act  of  the  British 
Parliament,  or  analogous  to  it.     But  in  Scotland,  a  parliamentary 
ratification  was  not  a  proper  law — it  carried  no  new  right-^no  person 
was  held  to  be  party  to  it, — ^it  was  carried  through  periculo  petentis, 
and  was  subject  to  reduction  by  the  Court  of  Session ;  Ersk,  i.  1. 39. 
This  was  settled  by  an  act  of  the  Legislature  as  early  as  the  reign 
of  Queen  Mary ;  see  statute  1567,  c.  18,  and  Sir  George  Mac- 
kenzie's observations  upon  it.     If  any  act  of  this  description,  there- 
fore, bears  to  ratify  a  preceding  grant,  and  misrecites  it,  to  that  ex<* 
tent  the  act  is  null ;  and  not  only  has  the  Court  of  Session  a  right 
to  notice  this  misrecital,  but  it  is  pars  judicis  to  do  so.     Perhaps  a 
court  of  law  at  Westminster  might  hesitate  to  find  and  declare  that 
an  English  Act  of  Parliament,  even  though  a  private  act,  was  from 
the  beginning,  is  now,  and  will  be  in  all  time  coming,  void,  null, 
and  of  no  effect  in  judgment,  or  outwith  the  same.     But  there  is 
no  doubt  that  the  Court  of  Session  can  so  deal  with  a  Scotch  ratifi- 
cation.   If  the  grant  is  in  favour  of  A.,  and  the  ratification  in  favour 
of  B.,  A.  will  take  nothing  by  the  ratification,  but  assuredly  neither 
will  B. ;  for,  except  in  so  far  as  it  corresponds  with  the  grant,  it  is 
unavailing,  unless,  perhaps,  when  followed  by  possession,  it  may  be 
held  a  prescriptive  title.     Doabts  have  been  entertained  whether 
the  ralafication,  being  in  favour  of  the  surgeons,  apothecaries  and 
barbers  alone,  can  be  of  any  effect,  now  that  the  barbers  have  with- 
drawn from  the  corporation.     But  it  never  was  held,  in  Scotland  at 
least,  that  the  existence  of  a  corporation  was  affected,  because  part 
of  the  corporators  dissolved  their  connection  with  it.     The  surgeons 
of  Edinburgh  remain  a  corporation  though  the  barbers  withdrew 
from  it  in  1722;  and  so  also  the  waukers,  although  the  bonnet- 
makers,  who  were  incorporated  with  them  at  the  date  of  their  charter, 
are  now  a  separate  craft. 

Leaving  the  construction  of  the  grant,  we  have  next  to  observe, 
that  few  cases  have  occurred,  if,  indeed,  any  one,  in  which  the  pos- 
session of  corporation  privileges  for  nearly  two  centuries  and  a  half 
has  been  proved  by  such  overwhelming  evidence.  It  is  unnecessary 
to  recapitulate  the  proof,  for  it  is  distinctly  stated  in  the  case  for  the 
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respondents.  The  Faculty  of  Physicians  and  Surgeons  are  found 
making  bye-laws,  and  enforcing  them,  as  early  as  1602.  They 
appear  in  the  course  of  that  century  to  insist  in  actions  as  a  corpo- 
ration, and  their  title  is  sustained ;  a  list  is  produced  of  more  than 
eighty  bonds  of  desistance  taken  between  1659  and  1701,  by  par« 
ties  who  attempted  to  violate  their  privileges;  and  that  not  only 
where  the  parties  practised  in  the  city  of  Glasgow,  but  in  every 
other  district  to  which  the  grant  extends.  At  least  fifteen  of  these 
bonds  are  from  individuals  practising  in  the  county  of  Ayr,  to  which 
a  doubt  is  now  expressed  whether  their  privileges  ever  did  extend* 
Where  bonds  of  desistance  were  not  granted  extrajudicially,  the 
Faculty  cited  the  offenders  before  their  own  court,  and  pronounced 
decrees  against  them,  upon  which  diligence  by  homing  and  caption 
was  raised.  A  list  of  seventeen  of  these  decrees  is  produced  be- 
tween 1725  and  1759,  on  most  of  which  diligence  appears  to  have 
followed. 

The  appellants  attempt  to  get  rid  of  all  this  evidence  of  posses- 
sion,  by  referring  to  a  letter  of  deaconry,  which  the  surgeons  and 
barbers  obtained  from  the  Magistrates  and  Town -Council  of  Glas- 
gow in  1656 ;  and  they  say  that  this  proves  the  Faculty  not  to  have 
been  a  corporation  before  that  year.  It  proves  that  they  were  not 
a  burgal  corporation ;  that  is,  they  had  not  the  privileges  with  re- 
gard to  the  government  of  the  town,  and  other  rights  which  it  was 
in  the  power  of  the  Magistrates  and  Town-Council  to  confer.  But 
the  Town-Council  of  Glasgow  could  not  give  the  Faculty  a  corpo- 
rate jurisdiction  over  four  counties,  or  warrant  all  the  corporate  acta 
which  were  performed  within  that  extensive  district  at  any  period, 
and  still  less  during  a  period  of  more  than  fifty  years  before  the 
date  of  the  letter  of  deaconry.  It  is  insinuated,  that,  with  the  ex- 
ception of  what  appears  in  the  minutes  to  have  taken  place  in  1602, 
there  is  no  evidence  of  the  Faculty  acting  as  a  corporation  before 
the  date  of  the  letter  of  deaconry ;  but  that  is  a  mistake.  It  is 
proved  that  the  Faculty  sued  as  a  corporation  in  1685,  founding 
exclusively  on  King  James's  gift  as  their  title,  for  the  letter  of  dea- 
conry had  not  then  been  granted ;  and  in  that  action  they  obtained 
a  decree  against  all  persons  within  their  district  practiring  surgery 
or  medicine  contrary  to  the  terms  of  the  grant,  and  against  all  judges 
and  magistrates  within  these  bounds  to  concur  in  enforcing  the 
grant.  And  upon  this  decree  general  letters  of  homing  were  raised 
at  the  instance  of  the  Faculty.  If  there  was  not  another  document 
in  process,  we  are  of  opinion  that  these  signet  letters  would  be  de- 
cisive with  regard  to  the  point  of  possession.  But  there  is  a  great 
mass  of  proof  to  the  same  effect,  particularly  with  regard  to  corpo- 
rate acts  performed  after  the  letter  of  deaconry  was  resigned.     In 
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addition  to  the  title  which  th«  respondents  have  prodaced,  and  tlie  7  Mtr.  1837. 
continaous  possession  satisfactorily  shown  to  have  followed  upon  it»  _/TV^  , 

.  «  .i.ii  ^jij»jj  Fnysicians  and 

the  question  now  under  consideration  has  been  repeatedly  aeciaea  surgeons  of 
in  this  Court)  and  that  not  only  in  cases  where  the  rights  of  the  ^*»^®'r  "• 
Faculty  were  indirectly  recognised^  but  where  the  point  was  dis-  Glasgow  and 
tinctly  raised  and  brought  before  the  Court  for  judgment.     It  was  Others, 
tried  and  decided  in  an  action  of  declarator  raised  by  the  Faculty  opinion  of 
in  1691,  in  which  the  summons  libels  upon  the  gift  of  James  VI.,  ^^'''''^ 
and  concludes  that  the  privileges  granted  by  it  shall  be  declared. 
It  was  again  tried  and  decided  in  the  suspension  at  the  instance  of 
Calder  v,  Wallace,  in  1761,  in  which  almost  all  the  arguments  now 
advanced  against  the  title  of  the  Faculty  were  resorted  to.     And 
these  were  not  undefended  citfes,  but  judgment  was  pronounced  in 
foro  contentioso.     A  series  of  cases  followed,  in  which  the  rights  of 
the  Faculty,  thus  established,  were  judicially  recognised.     So  clear 
was  the  point  considered,  that  even  the  appellants  themselves  did 
not  venture  to  stir  it  in  the  court  below  previous  to  the  present 
appeal.   We  do  not  think  that  they  were  in  consequence  precluded 
from  recurring  to  it  in  the  House  of  Lords ;  but  we  are  of  opinion 
that  the  decisions  to  which  we  have  referred  are  to  be  held  as  pre- 
cedents settling  the  law  upon  the  point. 

With  regard  to  what  fell  from  Lord  GrifTord,  in  the  case  of  the 
Writers  to  the  Signet  v.  Graham,  it  is  enough  to  say,  that  his 
Ijordship  did  not  decide  the  question,  whether  the  Writers  to  the 
Signet  are  a  corporation  or  not.  He  held  that  he  had  not  materials 
before  him  for  that  purpose.  His  judgment  went  on  a  separate 
ground  altogether,  namely,  that  whether  they  were  a  corporation 
or  not,  they  had  not  sued  in  that  character,  and  therefore  that  their 
action  could  not  be  supported.  Whether  Mr  firskine  was  wrong 
in  laying  it  down  as  established  law  in  his  time,  that  the  Writers 
to  the  Signet  are  a  corporation,  (for  that  is  necessarily  implied 
in  his  Observations  on  the  College  of  Justice,)  remains  yet  to  be 
tried. 

The  only  other  point  which  we  are  directed  to  consider  by  the 
remit,  is,  '  Whether  the  right  of  interdict  is  taken  away  by  the 
<  provision  of  a  penalty  made  in  the  grant  or  letter  of  gift  men- 
'  tioned  in  the  pleadings  ?  We  are  clearly^  of  opinion  that  the 
right  of  interdict  is  not  taken  away.  When  a  penalty  is  imposed 
to  enforce  an  obligation,  no  option  is  given  to  the  party  against 
whom  it  is  directed,  to  get  quit  of  his  obligation  by  paying  the 
penalty.  In  the  language  of  the  law  of  Scotland,  the  penalty  is 
by  and  attour  performance.  It  is  one  mode  of  enforcing  the  obli<* 
gation  added  to  every  other  mode  which  would  otherwise  have 
been  competent.      This  is  so  clearly  proved  by  the  authorities 
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7  Mar.  1837.  cited  in  the  respondents'  case,  that  we  think  it  unnecessary  to  en- 
large upon  the  subject. 

Lord  Moncreiffi — Though  retaining  the  opinion,  or  the  doubt  at 
least,  formerly  expressed  by  me  on  the  general  merits  of  this  case, 
I  entirely  concur  in  this  opinion  on  the  points  embraced  by  it 


Physicians  and 
Surgeons  of 
Glasgow  17. 
University  of 
Glasgow  and 
Others. 


Opinion  of 

Consulted 

Judges. 


Judgment. 


Opinion  of 
Court. 


At  the  advising,  the  Judges  of  the  Second  Division  concurred  in, 
and  highly  approved  of  the  terms  of  the  above  opinion,  and  obser* 
ved,  that  upon  the  Scotch  authorities  and  cases  there  could  be  no 
doubt.     The  following  interlocutor  was  pronounced,  (3d  March) : 

^  Having  resumed  consideration  of  the  cause,  with  the  opinions 
*  of  the  Consulted  Judges,  Find,  that  the  respondents  in  the  appeal, 
^  as  the  Faculty  of  Physicians  and  Surgeons  of  Glasgow,  are  a  cor- 
^  poration  capable  in  law  of  possessing,  and  in  fact  clothed  with  the 
<  rights  for  which  they  contend  in  this  action,  and  that  the  right  of 
^  interdict  is  not  taken  away  by  the  provision  of  a  penalty  made  in 
^  the  grant  or  letter  of  gift  in  the  pleadings  mentioned ;  and  decern 
^  and  declare  accordingly,  and  supersede  advising  the  question  of  ex- 
^  penses  until  Tuesday  next' 

As  to  the  expenses — 

Lord  Glerdee, — I  cannot  see  how,  in  common  justice,  we  can  re- 
fuse the  pursuers'  expenses,  as  I  see  it  stated  in  the  defenders'  case, 
that  the  question  was  not  properly  tried  before  us  formerly.  At 
all  times,  expenses  are  the  poena  temere  litigantium.  This  is  a  case 
of  temere  litigans,  and  expenses  should  certainly-  be  given. 

Lord  MeadowbanL — I  am  entirely  of  the  same  opinion. 

Lord  Medwyn.*^When  a  party  does  not  sufficiently  plead  a  point 
in  the  original  court,  but  only  in  a  Court  of  Appeal,  expenses 
ought  clearly  to  be  given  against  him,  especially  if  he  be  in  the 
wrong.  We  formerly  found  expenses  due  in  this  case,  and  we  are 
bound  to  find  them  anew. 

Lord  Justice-ClerL — I  conceive  that  the  power  with  regard  to 
the  expenses  of  this  discussion,  inserted  in  the  remit  by  the  House 
of  Lords,  was  inserted  to  give  us  the  power  to  award  the  expenses, 
which  otherwise,  under  a  remit  without  such  clause,  might  have 
been  matter  of  doubt.     I  am  clear  we  must  find  expenses  due. 

The  Court  found  expenses  due. 

Act.  Sol.'Gen,  (Ridhafurd,)  Penwy»  Alt.  Dwn  ofFac,  ^Hope,)  Sait^onL 

Rophirk  4-  Imhch,  W.  S.  and  W.  A,  O.  ^  R.  EBis,  W.  S.  Agents.       R  Clerk. 

R. 
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SECOND  DIVISION. 

No.  CXXXIV.  7th  March  1837. 

ARCHIBALD  GALBRAITH  and  Others 

affainst 

THE  REV.  JAMES  SMITH  and  Others. 

Kirk. — Society.  —  Process.  —  (Possessory  Judgment.)  —  A 
Relief  Meeting^home  hamng  been  vested  in  certain  parties^  *  as  trustees 
^  and  manoffersj/ar  themselves^  and  for  behoof  of  the  whole  other  ma* 
^  nagers  and  members^  both  present  and  to  comej  of  the  said  MeUef 
'  Congregation^*  and  the  minister  having  been  declared  by  the  Relief 
Synod  '  ont  ofeonneetion  with  the  Relief  body^*  and  the  church  ap^ 
pointed  to  be  preached  vacant^ — circumstances  in  which  the  Court^^-^ 
differing  in  opinion  as  to  the  right  to  the  interim  possession  oft/ie 
churchi'-found  that  the  church  may  be  preached  in,  altemis  vidbus, 
for  Hie  benefit  rf  two  different  sections  of  the  congregation^  {who 
adhered  respectively  to  their  minister,  and  to  the  judgment  of  the 
Synod,  both  parties  professing  to  be  guided  by  the  *  Relief  prin" 
<  eiples,*)  tin  the  issue  of  an  action  of  declarator  should  determine  the 
question  of  right  between  them* 

Thb  Rey.  James  Smith,  minister  of  the  Relief  Church  at  Campbel-  NarratiTe. 
ton,  and  two  of  the  proprietors  of  the  church,  petitioned  the  She- 
riff for  an  interdict  against  Archibald  Galbraith,  the  preses  of  the 
managers  of  the  church,  and  all  others,  from  giving  access  to  any 
person  except  the  petitioner.  Smith,  to  preach  in  the  church  or 
g^unds  adjoining,  and  against  any  other  minister  of  the  Relief 
Presbytery  preaching  the  church  vacant,  until  the  petitioners'  civil 
rights  in  the  church  should  be  ascertained  in  the  Supreme  Court 

Mr  Galbraith  and  the  Relief  Presbytery  resisted  die  application ; 
which  was,  however,  granted  by  the  Sheriff,  on  the  grounds  stated 
in  a  note. 

'  The  question  relates  to  interim  possession  of  a  tenement  or  Sheriff's  Note. 
'  a  building,  which  has  been  long  known  by  the  nanae  of  the  Re- 
*  lief  Church  or  Meeting-house  of  Campbelton,   and  which  has 

<  been  used  as  a  place  of  public  worship  by  a  particular  congrega- 

<  tion  of  Christians.     The  property  seems  to  be  feudally  vested  in 

<  certain  individuals,  ^  as  trustees  and  managers,  for  themselves,  and 
<^  for  behoof  of  the  whole  other  managers  and  members,  both  pre- 
<^  sent  and  to  come,  of  the  said  Relief  congregation.'     These  true* 

VOL.  xir.  3  c 
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Sheriff's  Note. 


teeB  and  their  predecessors  seem  to  have  been  in  use  to  grant 
regular  feudal  conveyances  to  seats  in  the  said  meeting-house,  and, 
at  the  same  time,  to  give  the  purchaser  right,  under  certain  condi- 
tions, to  a  portion  of  the  area  of  the  building  effeiring  to  the  seat 
or  pew  conveyed.  The  petitioner,  Mr  Smith,  under  an  agree- 
ment with  the  managers,  was  appointed  minister  of  this  meeting- 
house ;  and  as  such,  he  was  also  put  in  possession  of  a  dwelling- 
house,  garden  and  park,  which  seem  to  be  held  by  the  trustees 
very  much  in  the  same  manner  as  the  meeting-house  itself.  So 
far  as  his  spiritual  functions  were  concerned,  he  seems  to  have 
been  inducted  and  ordained  with  the  sanction,  and  under  the 
authority  of  the  religious  body  commonly  known  by  the  name  of 
the  Relief  Presbytery.  After  being  so  put  in  possession,  nothing 
has  yet  occurred  which  can  deprive  him  of  that  possession,  except 
certain  proceedings  in  the  Relief  Presbytery  and  Synod  at  Glas- 
gow, which,  he  maintains,  were  quite  irregular  in  themselves,  but 
the  result  of  which  was,  that  they  declared  <  Mr  Smith  out  of  con- 

<  nection  with  the  Relief  body/  In  this  situation,  being  appre- 
hensive that  he  might  be  disturbed  in  the  exercise  of  his  oflBce  as 
minister  of  this  meeting-house,  and  also  on  tiie  ground  that  he  was 
about  to  raise  a  declarator  to  have  his  civil  rights  as  minister  as- 
certained, he,  along  with  two  of  the  proprietors  and  managers, 
gave  in  the  original  application,  praying  that  the  preses  of  the 
managers,  and  the  beadle  and  key-keeper,  should  be  interdicted 
from  giving  access  to  any  person  whatever,  except  tiie  petitioner, 
Mr  Smith,  to  preach  in  the  said  church  or  meeting-house ;  and 
also,  that  Mr  Harvey,  or  any  other  minister  of  the  Relief  Pres- 
bytery, should  be  interdicted  <  from  preaching  the  said  church 

<  vacant,  until  the  petitionees  civil  rights  are  ascertained  in  the 

*  Supreme  Court'  This  application  is  opposed  by  a  numerous 
party  of  the  managers,  proprietors  and  members  of  the  congrega* 
tion,  who  have  declared  that  they  adhere  to  the  decision  of  the 
Relief  Presbytery  and  Synod,  cutting  off  Mr  Smith's  connection 
with  that  body.  Since  the  application  watf  given  in,  a  declarator 
has  been  raised  at  the  instance  of  the  petitioner,  Mr  Smitii,  and 
of  Messrs  Watson  and  Colville,  a  trustee  and  manager  for  tiie 
Relief  Congregation,  and  likewise  two  of  the  proprietors  of  the 
meeting-house.  The  second  conclusion  of  that  declarator,  which 
seems  to  be  solely  at  the  instance  of  the  two  proprietors,  is,  that 
they  *  and  the  other  proprietors  of  the  said  church  have  the  sole 

*  and  exclusive  management  of  the  8ame>  and  of  the  said  manse  and 

<  garden,  and  of  the  other  property  belonging  to  the  said  society  of 

*  Relief,  free  from  any  contest  or  interference  by  the  said  Presby- 
tery or  Synod  of  Relief,  and  not  affectable  by  their  acts  and 
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<<  deeds.'     The  third  conclusion,  which  seems  to  be  solely  at  the  7.  Mar.  1837. 
<  instance  of  the  petitioner,  Mr  Smith,  is,  that  he  adheres  to  the    ^-•y^^ 

*  principles  of  Relief,  as  declared  at  some  previous  period ;  and  &r-  othen  ^  ^ 

*  ther,  <  that  the  proceedings  and  sentences  of  the  aforesaid  Pres-  Smith  and 
<<  bytery  and  Synod  of  Relief  are  ineffectual  to  deprive  the  said  ^^^^"' 

«<  James  Smith  of  his  character  of  minister  of  the  said  church,  or  of  Sheriff's  Note. 

*<  any  rights  or  privileges  belonging  to  or  enjoyed  by  him  as  such, 

<*  and  that  the  said  James  Smith  is  still  minister  of  the  said  church 

<<  of  Relief,  and  that  his  incumbency  has  been  in  nowise  brought 

<<  to  an  end,  and  that  he  has  right  to  preach  in  the  said  church  of 

**  Relief,  and  to  enjoy  the  use  of  the  manse  and  other  endowments, 

<<  and  all  other  rights  and  privileges  pertaining  to  the  minister  of 

**  the  said  church,  during  his  incumbency ;  and  that  the  other  pur- 

<<  suers,  and  all  who  may  adhere  to  them,  are  entitled  to  the  un^ 

<^  molested  use  and  enjoyment  of  the  services  of  the  said  Reverend 

**  James  Smith,  in  the  said  church,  in  time  to  come." 

The  respondents  advocated,  and  the  Lord  Ordinary  reported  the 
case  to  the  Court,  and  at  same  time  issued  the  following  note : 

*  As  the  Lord  Ordinary  is  not  prepared  to  recall  the  interdict,  or  Lord  Ordi- 
at  least,  is  ol  opinion  that  sufficient  grounds  have  not  been  shown  ^^*^  ^^^' 
for  disturbing  Mr  Smith's  possession,  as  minister  of  the  church  at 
Campbelton,  during  the  dependence  of  the  process  of  declarator, 
he  thinks  it  the  most  advisable  course  to  report  the  cause. 

<  The  way  in  which  the  advocators  have  prepared  their  case  is  at 
le^t  attended  with  inconvenience.  It  has  evidently  occasioned 
expense  and  trouble  to  the  respondents ;  but  it  has,  besides,  tend* 
ed  to  perplex  and  extend  the  discussion  unnecessarily.  Certainly 
it  is  true  that  the  advocators,  in  the  debate,  from  the  first  opened 
en  all  the  history  and  merits  of  the  cause,  of  which  pleading  the 
Lord  Ordinary  has  full  notes  before  him ;  but  the  most  awkward 
result  is,  that  the  ground  now  taken  in  justification  of  the  proceed- 
ings of  the  Relief  Presbytery  and  Synod  is  essentially  different 
from  any  thing  previously  maintained,  and  is  not  easily  to  be 
found  in  the  terms  of  the  sentence  itself.  Whether  it  is  solid  and 
available  or  not,  it  does  not  appear  to  have  been  the  ground  of 
judgment  contemplated. 

*  The  advocators  represent  this  cause  as  of  very  great  impor- 
tance ix>  all  the  assodations  of  dissenters  in  this  country,  and  seem 
to  be  of  opinion,  that  even  to  entertain  the  question  of  interdict 
is  inconsistent  with  their  privileges.  The  Lord  Ordinary  doubts 
much  if  it  will  be  found  to  be  of  the  importance  attached  to  it, 
unless  it  should  turn  out  in  the  declarator  that  the  trial  of  it  is  to 
be  made  the  test  of  something  different  from  the  apparent  merits 

of  the  cause  itself;  and  in  the  view  which  he  has  of  the  possessory 

3c2 
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7  Mar.  1837.  *  qaestion,  it  does  not  appear  to  involve  any  more  general  qoestion 

^■^V^^    *  than  SQch  as  the  Court  have  frequently  dealt  with  before* 
Others  v.  *  ^^^  advocators,  and  the  ecclesiastical  body  to  which  they  state 

Smith  and       <  theuiselves  as  belonging,  need  be  under  no  alarm  le3t  the  Court 

1  *  should  interfere  with  the  spiritual  determinations  of  their  Presby- 

Kote.         <  tery  and  Synod,  in  matters  of  a  purely  spiritual  nature.     The 

*  Lord  Ordinary  is  well  assured  that  this  is  what  the  Court  never 

*  will  do ;  and  for  himself,  he  has  too  deep  a  sense  of  the  importance 

*  and  the  extent  of  the  laws  of  toleration,  to  give  any  judgment 
^  which  he  could  imagine  to  have  any  such  tendency.     But  the  soil 

*  and  fabric  of  a  church  are  a  subject  of  civil  property ;  and  when 

<  a  question  arises  either  as  to  the  absolute  right  and  title  in  such  a 

*  subject,  or  as  to  the  right  to  possess  it,  while  the  question  of  pro- 

*  perty  is  under  trial,  the  Court  must  necessarily  judge  of  such  ques- 
'  tions  by  applying  to  this  case  of  title  and  contract,  with  due  re- 
'  gard  to  its  great  peculiarity,  the  same  principles  of  municipal  law 

*  which  regulate  similar  questions  on  other  contracts ;  and  they  can- 

<  not  be  deterred  or  excused  from  doing  so,  merely  because  the  dis- 

<  pute  comes  out  of  the  spiritual  rektions  of  the  parties,  and  the 
'  spiritual  objects  for  which  the  building  was  acquired,  or  because 

<  the  discussion  may  involve  the  necessity  of  taking  some  view  of 

*  ecclesiastical  aiTairs. 

*  This  is  a  case  of  contract  simply.;  and  it  is  perfectly  manifest 

<  that  no  aid  can  be  obtained  in  the  ailment,  on  the  one  side  or 

<  the  other,  from  the  law  applicable  to  the  Established  Church,  which 

*  rests  on  public  statutes. 

*  The  advocators  lay  the  basis  of  their  argument  on  an  assumption, 
^  which  they  hold  to  be  proved,  that,  by  the  contract,  the  church  in 
^  question  is  held  as  a  trust  for  a  congregation  of  Chrisdans  in  insepa^ 

<  rable  connection  vrith  the  Presbytery  and  Synod  of  Relief,  and  that 

<  all  Mr  Smith's  status  and  rights  as  minister  in  it  are  absolutely 

<  dependent  on  his  remaining  in  that  connection ; — then  it  is  far* 

*  ther  assumed  to  be  settled  law,  that,  in  the  case  of  a  difference 

*  among  the  proprietors  of  such  a  building,  the  orders  or  determi- 

*  nations  of  the  Presbytery  and  Synod,  whatever  they  may  be, 
'  however  they  may  have  been  arrived  at,  and  whatever  may  have 

<  been  the  ground  of  charge  or  point  of  difference,  must  be  abso- 

<  lutely  conclusive  and  binding  on  the  proprietors  and  the  minister, 

<  and  must  constrain  the  civil  court  at  once  to  decide  the  civil  ques- 

<  tion  accordingly ; — and  it  is  finally  assumed,  that  the  sentence  of 

<  the  Synod  in  this  case  is  a  sentence  of  deposition,  or  equivalent 

*  to  it,  and  that  the  appointment  of  Mr  Harvie  to  preach  the  church 

*  vacant  is  a  spiritual  proceeding,  with  which  the  civil  court  ought 
^                *  not  to  interfere. 
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*  However  probable  tbe  grounds  may  be  thought  to  be  on  which  7  Mmr.  1837. 
the  first  assumption  is  made,  it  is  distinctly  controverted  in  the     ^""^y^ 
extent  maintained,  on  fiacts  and  reasonings  which  will  require  in-  othen'o.  ^ 
vestiintion  and  discussion.     The  Lord  Ordinary  is  desirous  not  Smith  mod 

•  Others.    ' 

to  prejudge  any  question  which  must  be  tried  in  the  declarator,     

and  therefore  he  gives  no  opinion  on  that  question  of  fact  at  pre**'  Note.  . 
sent  But  supposing  it  could  be  held,  notwithstanding  the  de- 
nial, that,  previous  to  the  dispute,  the  church,  the  minister,  the 
proprietors  and  the  congregation,  were  in  such  connection  with 
the  Relief  Synod  as  to  be  permanently  under  their  ecclesiastical 
jurisdiction,  the  advoc^ltors  go  a  great  deal  too  fast  in  assuming 
the  law  to  be  so  broadly  settled  as  they  allege.  They  seem  to 
have  misled  themselves  by  looking  only  at  the  ^rst  judgment  of 
the  Court  in  the  case  of  Craigdallie  v.  Aikman ;  but  it  is  impos- 
sible to  read  the  judgment  of  the  House  of  Lords  remitting  that 
cause,  the  ultimate  interlocutor  of  the  Court,  Feb.  21.  1815, 
(respondent's  case,  p.  75,)  and  the  speech  of  Lord  Eldon  in  affirm- 
ipg  it,  without  seeing  that  it  was  not  there  held,  that  all  con- 
sideration of  the  grounds  of  dispute  or  the  nature  of  the  proceed- 
ings must  be  excluded,  and  that  there  may  be  much  room  for 
discussion,  before  it  is  made  clear  that  a  similar  judgment  must  be 
pronounced  in  this  case.  The  Lord  Ordinary  desires  to  express 
no  opinion  on  the  matters  actually  alleged,  as  being  sufficient  or 
insufficient  to  warrant  the  plea  of  the  respondents ;  but  to  show 
the  doubtful  nature  of  the  point  here  taken  by  the  advocators,  as 
conclusive  in  point  of  law,  under  the  case  of  Craigdallie,  in  the 
question  of  possession,  he  will  make  the  supposition  that  the  Synod 
had  actually  resolved  to  join  the  Secession  Church,  and  he  thinks 
that,  attending  to  the  original  principles  of  the  Relief  Church,  and 
the  doctrine  delivered  by  Lord  Eldon,  it  would  be  difficult  to  hold 
that  Mr  Smith  could  be  deprived  of  his  condition  and  rights  as 
minister  of  the  Campbelton  church,  or  that  any  portion  of  the 
proprietors  could  be  deprived  of  their  property  in  it,  because  he 
or  they  declined  to  concur  in  such  a  union ;  and  it  is  also  a  ques- 
tion of  importance,  whether  the  standing  laws  of  the  Relief  body 
are  not  pars  contractus,  which  the  Court  is  obliged  to  consider. 

*  But  the  advocators  would  still  be  in  great  difficulty  in  the  third 
part  of  their  argument,  even  though  the  two  first  were  as  clear 
as  they  take  them  to  be.  Throughout  the  revised  case,  they 
state  that  the  Synod  pronounced  a  sentence  of  deposition  against 
Mr  Smith.  The  Lord  Ordinary  must  express  his  surprise  at  this, 
and  at  the  very  light  manner  in  which  they  treat  the  palpable 
fact,  that  there  is  no  suck  sentence^  when  they  at  last  speak  of  it. 
He  will  give  no  opinion  as  to  what  might  have  been  the  effect  of 
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such  a  sentence.  He  believes  that  the  ministers  of  the  Relief 
Synod  feel  too  truly  the  solemnity  of  sudi  a  measure  to  have 
adopted  it  in  such  a  case ;  and  very  sure  he  is,  that  it  is  a  thbg 
altogether  of  a  different  order,  and  leading  to  consequences  essen- 
tially different  from  the  sentence  which  was  pronounced.  But 
there  is  not  even  any  act  of  the  Synod  dissolving  Mr  Smith's  pas- 
toral relation  to  his  congregation,  supposing  that  to  have  been 
competent;  and  this  the  Lord  Ordinary  must  consider  as  raising 
a  farther  very  serious  difficulty  in  the  case  of  the  advocators  for 
recall  of  the  interdict.  He  is  aware  that,  in  Craigdallie's  case,  (but 
not  in  Bullock's,)  similar  words  only  with  those  used  here  occur- 
red. But,  in  that  case,  the  minister  had  voluntarily  separated 
himself  from  the  Synod,  and  rested  his  case  on  the  departure  from 
principle^  which  he  expected  to  prove  against  them  ;  and  yet  an 
interdict  against  altering  the  possession  was  granted.  The  ques* 
tion  here  is,  whether  the  anomalous  sentence  pronounced,  (not 
censure^  suspension  or  deposition^)  of  cutting  Mr  Smith  off  from  con- 
nection with  the  Relief  Synod,  is  suflScient,  de  piano,  to  compel 
a  change  in  the  possession  of  the  church.  It  appears  to  the  Lord 
Ordinary  that  this  must  be  solved  in  the  negative,  even  on  the 
showing  of  the  advocators,  if  the  step  by  which  he  is  to  be  ex- 
cluded from  the  church  is  to  be  considered  as  wholly  or  parily  a 
civil,  and  not  purely  a  spiritual  proceeding.  That  it  is  in  its  main 
purpose  and  effect  civile  is  very  clear  to  the  Lord  Ordinary. 
<  The  Relief  Presbytery  and  Synod  have  no  property  in,  or  com- 
mand over  this  church  as  a  subject  of  property.  It  belongs  to  the 
proprietors,  whatever  may  be  the  purposes  of  the  trust  Put  the 
case,  then,  that  all  the  proprietors,  nay,  that  every  one  person 
connected  with  it,  concurred  with  Mr  Smith,  and  adhered  to  him, 
what  would  be  the  effect  of  a  sentence  of  the  Synod,  cutting  him 
off  from  their  connection  ?  Manifestly  none  at  all,  but  that  he 
and  his  people  would  all  lose  the  benefit  of  such  a  spiritual  con- 
nection. Could  the  Synod  be  allowed,  under  the  colour  of  such 
a  proceeding,  to  come  to  the  pulpit  of  the  church  and  declare  the 
place  vacant  till  another  minister,  willing  to  be  connected  with 
them,  should  be  appointed  ?  Surely  not.  The  statement  here  is, 
that  a  great  majority  of  the  proprietors  and  congregation  adhere 
to  the  Synod.  No  doubt  it  is  so.  But  that  does  not  alter  the 
force  of  the  illustration,  to  prove  that  the  question  of  possession, 
under  such  a  sentence,  is  a  doil  and  not  an  ecelesiasiical  question. 
Neither  of  the  parties  here  say  that  the  point  is  to  be  determined 
by  a  majority  of  the  proprietors ;  and  the  cases  do  not  warrant 
such  a  rule.  Yet  upon  the  very  same  sentence  it  is  undeniable, 
that,  in  the  case  supposed,  the  civil  court  would  at  once  protect  the 
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cease,  being  cut  oBf  to  be  in  connection  with  the  Relief  Synod ;    ^"^v^^ 
but  their  property  would  remain  in  their  own  hands,  unaffected  oth^s'^  ^^ 
by  any  such  sentence.     Accordingly,  neither  Mr  Harvie  nor  the  Smith  and 
Synod  maintain  any  civil  interest  here.     But  the  difference,  that  ^^^^ 
it  is  the  minister,  having  a  civil  right  of  his  own,  and  a  certain      Noie. 
number  of  the  proprietors  only,  who  are  the  applicants  for  the  in- 
terdict, does  not  affect  the  material  point,  that  the  question  of  in- 
terim possession  is  essentially  a  dvil  question.     If  it  were  avowed 
that  the  Relief  Synod  had  joined  the  Unitarians,  and  had  cut  off 
Mr  Smith  from  their  connection  because  he  would  not  go  with 
them,  majority  or  minority  of  those  maintaining  the  property  on 
its  known  purposes  would  not  bear  to  be  spoken  of. 

*  The  case  of  the  advocators  gets  some  plausibility  from  the  par- 
ticular form  of  the  interdict  asked  and  granted, — to  prohibit  all 
persons,  except  Mr  Smith,  from  preaching  in  the  church  or  on 
the  gn^een,  and  particularly  Mr  Harvie  from  preaching  the  church 
vacant  Perhaps  the  form  of  words  may  not  be  the  b^st  chosen 
possible.  But  even  the  form  may  be  justified  on  this  ground,  that 
the  Presbytery,  after  cutting  Mr  Smith  off  from  their  connection, 
had  no  right  to  interfere  with  his  duty  in  his  own  church,  unless 
they  can  establish  the  point,  that  the  effect  of  such  a  sentence  was 
to  invert  instantly  the  civil  rights  connected  with  that  church ; 
and  as  to  the  substance  of  the  thing,  however  it  may  be  ejcpress* 
ed,  both  parties  agree  that  it  is  simply  whether  there  are  grounds 
for  turning  Mr  Smith,  and  the  proprietors  who  adhere  to  him,  out 
of  possession  of  the  premises,  while  it  is  yet  sub  judice  in  the  de* 
clarator  whether  Mr  Smith's  contract  can  be  so  infringed,  and 
whether  the  trust  stands  for  the  one  class  of  proprietors  or  the 
other.  The  notion,  that  excluding  Mr  Smith  from  the  church  is 
no  inversion  of  the  possession,  because  be  cannot  preach  there  as 
a  minister  in  connection  with  the  Relief  Synod,  is  little  better 
than  a  play  upon  words. 

<  The  matter  being  thus  reduced  to  a  question  of  civil  rights,  the 
Lord  Ordinary  looks  to  the  precedents,  and  he  sees  that,  in  the 
case  of  Craigdallie,  and  more  remarkably  in  that  of  Bullock,  Jan. 
31.  1809,  even  after  the  first  judgment  in  Craigdallie,  interdicts 
against  any  change  of  possession  were  granted,  and  that  the  state 
of  possession  was  also  preserved  in  the  case  of  M'Crie,  Feb.  24. 
1809,  till  final  judgment.  The  present  case  appears  to  the  Lord 
Ordinary  to  be  much  stronger  for  not  altering  the  possession  than 
any  one  of  those  cases,  because  the  constitution  of  the  church  and 
congregation  is  more  doubtful,  and  the  grounds  of  objection  to  the 
proceedings  against  Mr  Smith,  and  the  change  of  principle  by  the 
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<  may  ultimately  make  out  their  case ;  but  it  must  be  fisdrly  tried, 

<  and  not  seized  summarily/ 


Galbraith  and 
Others  o* 
Smith  and 
Others. 


Judgment. 


The  Court  di£fered  in  opinion,  but  their  Lordships  concurred  in 
pronouncing  the  following  interlocutor : 

<  Advocate  the  cause,  and  recall  the  interlocutor  pronounced  by 
the  Sheri£f ;  and  find,  that  till  otherwise  ordered  by  the  Court,  the 
advocators  and  respondents  shall  enjoy  an  equal  possession  of  the 
meeting-house  and  pulpit  in  question,  commencing  on  Sabbath, 
the  19tb  day  of  March ;  the  advocators  having  the  use  on  that  day 
of  the  said  meeting-house  for  the  forenoon  and  evening  diets,  and 
the  respondents  for  the  afternoon  of  that  day ;  and  on  the  succeed- 
ing Sabbath,  the  26  th  of  March,  the  respondents  having  in  like  man- 
ner the  use  of  the  meeting-house  for  the  forenoon  and  evening 
diets,  and  the  advocators  for  the  afternoon  diets,  and  so  on  alter- 
nately on  each  successive  Sabbath  throughout  the  year ;  but  under 
this  qualification,  that  on  the  occasions  of  the  ordinary  administra- 
tions of  the  sacrament,  the  advocators  shall  have  the  exclusive  use  of 
the  meeting-house  on  the  Communion  Sabbath,  and  relative  days 
of  service,  of  the  summer  sacrament,  and  that  the  respondents  shall 
have  the  like  exclusive  use  of  the  meeting-house  on  the  occasion 
of  the  winter  sacrament ;  and  declare,  that  in  the  meantime  no 
step  shall  be  taken  to  preach  or  declare  the  said  meeting-house 
vacant ;  it  being  understood  that  this  shall  not  interfere  with  any 
right  on  the  part  of  the  advocators  to  have  a  stated  pastor  appoint- 
ed to  them,  provided  he  shall  not  be  appointed  as  minister  of  the 
said  meeting-house  :  and  to  the  e£fect  foresaid,  grant  the  inteMict 
applied  for,  and  quoad  ultra  refuse  the  same  in  hoc  statu,  and  de- 
cern :  Quoad  ultra,  remit  this  process  to  the  action  of  declarator 
raised  at  the  instance  of  the  respondents,  and  now  depending  be- 
fore Lord  Moncreiff,  with  power  to  his  Lordship  to  determine  all 
questions  of  expense,  hie  inde,  at  the  issue  of  the  cause ;  and  fur- 
ther, allow  the  decree  now  pronounced  in  regard  to  the  question 
of  interdict,  and  as  regulating  the  interim  possession,  to  be  ex- 
tracted ad  interim.' 


Lord  Ordinary,  Moncreiff.  Act.  JKfore,  MomUaih,  Alt.  Dwhp*        Seifio 

JtPTaggart,  W.  S.  and  W,  A.  Q.  ^  R.  EUu,  W.  S.  Agents.        R.  Clerk. 

R. 
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FIRST  DIVISION. 
No.  CXXXV.  9th  Mardi  1887. 

Mrs  ELIZABETH  SINCLAIR  ob  M<D0NALD  akd 

OtH£RS 

offainst 
ROBERT  BROWN  and  Others  (Campbell's  Trustees.) 

Process.  —  (Title  to  exclude.)  —  (Reduction.) — Minor. — 
Prescription.  — -  A  decree  of  certification  and  reduction  toas,  in 
17865  obtained  in  absence  against  a  pupiL  Another  decree  ofreduo 
Hon  and  improbation  was  obtained  against  the  said  pupils  his  mother, 
and  others,  in  1 788.  In  this  latter  action,  the  pupil,  who  had  no  tutors, 
was  personally  cited.  Appearance  was  made  generaUyfor  the  defend- 
ers, and  the  productions  satisfied  ;  but  no  defences  were  lodged.  No 
tutor  ad  litem  was  appointed,  and  judgment  was  pronounced,  <  the 
<  defenders  failing  to  compear!  The  object  and  ^ects  of  these  de^ 
trees  toas  to  reduce  a  conveyance  of  landed  property*  They  were 
not  diaUenged  by  the  pupil,  although  he  survived  the  quadriennium 
uHUfor  some  years  ;  and  it  was  not  until  after  the  expiration  of  forty 
years  from  the  date  of  the  decrees  that  an  action  of  reduction  was 
brought  by  his  representatives : — Found,  by  a  decision  of  the  whole 
Court,  \st.  That  those  decrees,  though  obtained  against  a  pupil,  were 
not  absolutely  null,  nor,  on  the  other  hand,  were  they  decrees  inforo  ; 
but  that,  as  there  was  no  discussion  on  the  merits,  they  must  be  looked 
upon  as  decrees  in  absence :  2dly,  That  the  pursuers  were  not  barred 
from  challenging  the  decrees  as  decrees  in  absence,  if  minorities  were 
competently  established,  to  the  extent  of  preventing  the  years  of  pre-* 
scrijMonJrom  being  completed,  in  respect,  that  as  Hiese  decrees  affected 
the  tiOes  of  an  heritable  estate,  the^declaration  of  the  act  1617  must 
receive  effect,  and  minority  must  be  deducted  in  calculating  t/ie  period 
of  prescription :  Sdly,  That  the  defences  of  the  decrees  being  of  very 
old  date,  though  within  the  years  of  prescription,  and  acted  upon  in 
various  subsequent  transmissions  of  tlie  property  not  objected  to  by 
the  pursuers  or  their  authors,  do  not,  properly  speaking,  afford 
technical^  the  plea  of  a  title  to  exclude,  but  only  form  part  of  that 
train  of  facts  and  circumstances  on  which  the  judgment  on  the  merits 
of  the  case  may  ultimately  depend* 

The  facts  of  this  case  will  be  found  in  the  speech  of  Lord 
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9  Mar.  1837.  Bfougham  in  the  House  of  Lords,  giren  in  the  foot  note  *,  and  also 
in  the  report  of  3d  March  1835,  (ante,  voL  z.  p.  383.) 


Sndair  or 
M'Donald  mnd 
Others  r. 
Campbell's 
Trustees. 


*  Lord  Brougham, 

Mr  Lords,— The  facto  of  this  case  lie  within  a  narrow  conpaM,  and  they  are 
not  disputed.  But  they  raise  questions  of  law  extremely  important,  and  which 
do  not  appear  to  me  to  have  received  judicial  determination. 

By  a  disposition,  executed  S5th  January  1775,  Henry  Hay  conveyed  the  lands 
of  Auchenstarry,  for  a  price  stated  in  the  deed  '  to  be  their  just  and  true  value,' 
to  Henry  Sinclair,  the  elder,  in  fee.  Upon  this  conveyance  he  was  duly  infeft,  and 
his  sasine  re^larly  recorded.  He  died  in  July  1776,  leaving  his  widow  with  child ; 
and  she  was  delivered  eight  months  after.  The  child,  Henry  Sinclair,  the  younger, 
consequently  came  of  age  in  March  1798 ;  but  in  1785,  after  the  widow,  and  a 
second  husband,  whom  she  took,  had  possessed  the  property  for  nine  years  on  the 
child's  behalf,  Baird,  a  creditor  of  Henry  Hay,  the  vender,  brought  an  action  of  ad* 
judication  against  him,  he  having  then  gone  to  America,  cited  him  edictally,  and 
obtained  a  decreet  in  absence,  llth  August  1785.  The  year  after  Baird  brought 
an  action  of  reduction  against  Henry  Sinclair,  the  younger,  an  infant,  and  against 
his  mother  and  stepfather,  and  his  tutors  and  curators.  The  principal  g;round  of 
the  reduction  was  the  alleged  fraudulent  conveyance  in  1775  by  Heaiy  Hay, 
whose  disposition  to  Henry  Sinclair,  the  elder,  was  averred  to  be  without  consi- 
deration, and  in  trust  only,  and  to  a  conjunct  and  confident  person.  Appearance 
was  made  for  the  defenders,  who  had  been  summoned.  They  took  the  summons 
to  see,  but  returned  it  without  defences,  and  without  satisfying  the  production. 
A  decree  was  pronounced,  reducing  the  disposition,  with  certification  contra  noa 
producta.  In  1787,  William  Hay,  son  of  the  vender,  brought  a  reduction-impro- 
bation  against  the  same  parties,  upon  the  same  grounds  of  fraud  and  trust,  with  the 
usual  concurrence  of  the  Lord  Advocate.  To  this  action  the  defenders  appeared^ 
and  produced  the  deeds  and  writings  called  for.  In  the  further  stages  of  the  pro- 
cedure they  did  not  appear,  and  a  decree  of  reduction  and  improbation  was  ob- 
tained against  them  in  absence,  S7th  February  1788. 

In  1807,  Henry  Sinclair,  the  younger,  died,  leaving  three  daughters^  his  heirs* 
portioners,  who  are  stated  to  have  been  in  poverty,  and  the  eldest  of  whom  at- 
tained majority  in  1818,  and  the  youngest  in  1826.  In  July  1832,  and  not  before, 
they  brought  the  present  action  to  set  aside  the  decrees  obtained,  reducing  the  title 
upon  which  they  had  been  served  heirs  to  their  grandfather,  their  fiither  never 
having  taken  up  the  title,  or  incurred  any  representation. 

Having  stated  the  proceedings  and  judgments  up  to  the  commencement  of  the 
present  action,  it  is  fit  that  we  now  attend  to  the  manner  in  which  the  property 
has  been  dealt  with  under  the  authority,  or  supposed  authority  of  these  judgments. 
In  1788,  a  year  and  a  half  after  Baird's  decree  of  reduction,  his  son  served  heir  to 
him,  and  conveyed  to  William  Hay,  son  of  Henry  Hay,  the  elder  Sinchiir's  author, 
the  debt  adjudicated  to  him,  with  the  decrees  he  had  obtained.  WilHam  Hay 
having  in  that  year  obtained  his  decree  of  reduction,  obtained  infeftment  of  the 
estate,  and  soon  after  sold  the  property  to  Cowbrough,  who  was  infeft,  and  en- 
joyed it  from  April  1788  to  July  1893,  when  he  sold  it  to  Dr  Lapslie;  and  bis 
son  and  heir,  William  Lapslie,  being  infeft  in  it,  March  1803,  conveyed  it  to  Mr 
Campbell,  who  was  also  infeft.  In  1820,  he  executed  a  trust-disposition  in  favour 
of  some  of  the  defenders  in  this  suit,  now  the  appellants,  and  these  sold  the  estate, 
in  1824,  to  one^f  the  others.  Captain  Garthshore,  who  has  possessed  it  ever  since, 
and  improved  it;  so  that  all  possession  in  the  pursuers,  (now  respondents,)  or  those 
under  whom  they  claim,  had  ceased  forty-four  years  before  they  brought  their 
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The  judgment  which  was  then  pronoanoed,  finding  diere  was  no  9  Mar.  1837. 
tide  to  ezdade,  was  carried  bjr  appeal  to  the  House  of  LordS)  from 


Sinclair  or 

J — . — ___-^ —    M*  Donald  and 

Others  v. 
•ctioo«    There  imd  been  no  len  than  five  conyeyances  to  purchatert  for  value,  CampbeU't 

and  three  infeftmentt  taken  by  heirs  to  it,  and  it  had  thus  passed  from  hand  to  Trustees. 

hand  by  purchase  or  descent  no  less  than  eight  times  without  any  interruption, 

while  all  have  dealt  with  it  and  enjoyed  it,  and  laid  out  money  in  its  improve* 

meat,  as  well  as  transfer,  without  any  doubt  of  the  title,  that  is,  of  the  decides 

upon  the  ^th  of  which  for  nearly  half  a  century  they  were  acting.    In  such  a  caie 

as  this,  it  may  &irly  be  stated,  that  every  court  ought  to  require  a  clear  case  before 

they  alter  the  possession,  and  render  all  that  has  been  done  nugatory  and  fruitless. 

Nevertheless,  there  may  exist  even  in  such  a  case  a  title  paramount  to  those  which 

have  eight  times  over  been  obtained;  and  notwithstanding  the  lapse  of  so  long  a 

time,  that  title  may  defeat  all  the  others  by  the  strict  rules  of  law. 

This  statement,  though  somewhat  long,  presents  for  our  consideration  a  very 
nmple  case,  as  far  as  the  facts  are  concerned.  An  estate  is  sold  in  1775,  and  pos* 
•eised  for  eleven  or  twelve  years  by  the  purchasers.  The  conveyance  is  set  aside 
by  two  decrees  in  absence,  in  1786  and  1788,  which  the  vender's  creditors  and 
heirs  obtained.  At  the  date  of  these  decrees,  the  purchaser's  heir  is  a  minor,  and 
for  ten  years  afterwards.  He  then  attains  majority,  and  lives  nine  yearsi-^^die^ 
leaving  infants,  one  of  whom  attains  majority  in  1818,  and  lives  twelve  years,  when 
at  length  she  brings  with  her  co-heirs  an  action  to  set  aside  the  decrees  of  1786 
and  1788,  and  all  the  titles  made  to  purchasers  on  the  faith  of  them,  during  forty* 
four  years;  so  that  more  than  forty  years  elapsed  since  the  decrees,^— more  than 
thirty  since  the  first  minority  ceased,  and  a  party  ralens  agere  came  in  esse, — more 
than  twenty,  during  which  all  minority  was  out  of  the  question,  and  a  party  valens 
agere  existed,— and  about  eight  or  nine  during  which,  without  any  interruption 
or  interval,  all  the  parties  concerned  were  of  full  age.  It  is  of  coune  to  these  cir- 
cumstances that  the  learned  Lord  Ordinary  refers,  when  he  speaks  of  setting  aside 
those  decrees, '  post  tantum  temporis.' 

I  have  termed  the  decrees,  decrees  in  absence ;  for  I  can  hardly  consider  that 
any  question  now  remains  as  to  whether  they  were  in  absence  or  in  foro  conten* 
tioso.  The  parties  were  served,  and  in  the  action  of  1788  at  least,  the  reduction- 
improbation  personally,  for  the  extract  bears,  that  they  were  all  <  personally  ap- 
*  prehended.'  But  the  Lord  Ordinary  assumes,  that  they  made  no  appearance 
tieyond  satisfying  the  production,  and  his  interlocutors  proceed  upon  the  footing 
of  the  decree  against  them  being  in  absence.  Two  questions  are  therefore  here 
raised,  and  both  of  the  first  importance ;  lit.  Within  what  limits  is  the  right  of 
being  reponed  against  decreets  in  absence  competent  to  parties  defenders  ?  Sd^ 
When  the  negative  prescription  is  set  Up  as  a  defence,  are  the  years  of  minority  to 
be  deducted  ? 

These  are  the  main  and  fundamental  questions  which  this  case  raises ;  but  it  also 
gives  rise  to  a  further  discussion  upon  the  peculiar  efiects  of  decrees  in  actions  of 
reduction  and  improbation,  and  upon  the  kind  of  prescription  which  is  applicable 
to  decrees. 

F^st^  The  peculiarity  of  the  Scotch  law  and  practice,  which  allows  proceedings 
to  go  on,  and  judgment  to  be  obtained,  against  a  party  not  present  or  represented 
in  Court,  gives  rise  to  the  chief  difficulty  in  this  case.  In  England,  no  step  can  be 
taken  till  the  defendant  appears,  and  if  he  cannot  be  secured  or  made  to  come  in, 
outiawry  and  sequestration  are  resorted  to,  so  that  his  property  is  secured,  and 
his  personal  rights  forfeited,  as  the  penalty  of  his  contumacy ;  but  the  proceeding 
stops  there,  and  the  siut  can  extend  no  farther,  and  can  bear  no  fruits.    This  iias 
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oftendmes  been  lamented  among  us ;  but  the  difficulty  ol  finding  a  ooone  at  onee 
consistent  with  protecting  the  safety  of  the  one  party^  and  adjudicating  on  the 
rights  of  the  other,  has  hitherto  been  found  insuperable ;  and^  assuredly,  such  ez« 
amples  as  the  present  case  affords,  of  the  mischiefs  resulting  from  the  Scottish  prac* 
tice,  are  not  likely  to  make  us  resort  to  that  as  a  substitute  for  our  own,  whatefer 
changes  we  may  be  disposed  to  make  in  our  procedure.  K,  which  some  of  the 
cases^  especially  that  of  Campbell  v,  Graham's  representatives,  '5th  Dec.  1758, 
seem  to  assert,  any  person,  though  of  full  age,  may  at  any  time,  quandocunque^  set 
aside,  as  of  right,  a  decree  pronounced  against  him  in  his  absence^  no  bounds 
can  be  set  to  the  e?ils  which  such  a  rule  would  engender.  In  truth,  it  would  be 
far  better  to  refuse  the  decree  as  a  matter  of  course,  for  it  becomes  wholly  fudle 
and  of  no  avail,  and  possession  would  be  just  as  good  without  it.  But  even  were 
we  to  take  the  position,  with  this  reasonable  restriction,  that  quandocunque  only 
means  any  time  within  the  period  of  negative  prescription,  still  the  evib  of  such  a 
principle  are  very  great.  A  party  knowing  that  witnesses  are  living  who  could 
destroy  his  title,  has  only  to  lie  by  for  thirty-nine  years,  or  until  they  die  at  any 
earlier  time,  and  then  produce  his  case>  by  way  of  actionTor  being  reponed ;  or  he 
is  to  be  reponed  as  of  right,  and  then  his  adversary  must  proceed  of  new,  and 
prove  his  case  without  his  witnesses.  It  is  indeed  said,  that  the  party  so  acting 
pays  the  penalty  of  his  contrivance,  by  remaining  out  of  possession,  and  no  doubt 
he  does  so  in  many  cases ;  but  what  if  the  matter  in  dispute  be  a  reversionaiy 
right  as  to  land  for  building,  leased  at  a  peppercorn  rent,  and  with  a  grassum  long 
ago  taken  ?  Or  what  if  it  be  a  right  of  church  patronage,  where  there  is  only  an 
enjoyment  as  often  as  a  vacancy  occurs  ?  In  these  cases  the  defendant  loses  no- 
thing by  delaying  to  appear  until  the  lease  is  near  expiring,  or  the  incumbent  is 
on  his  deathbed.  And  he  may  thus  come  forward  at  his  own  time,  when  bis  ad- 
versary's proofs  are  gone,  without  losing  any  thing  by  lying  by.  But  obvious  aa 
these  consequences  are,  of  allowing  defenders  to  be  reponed,  it  may  be  admitted, 
that  some  such  proceeding  is  the  necessary  consequence  of  suflering  pursuers  to 
obtain  decrees  in  absence.  The  question  only  is,  whether  or  not  the  same  lati- 
tude should  be  allowed  in  cases  where  the  default  is  altogether  wilful,  where  the 
party  has  been  duly  served,  and  personally.  Surely  in  that  case  he  ought  to  allege 
some  ground  for  his  not  having  appeared,  or  some  ground  for  opening  the  decree. 
But  the  rule  alleged  is  applicable  to  the  case  of  a  party  not  only  served,  but  ap- 
pearing ;  nay,  not  only  appearing,  but  taking  part  in  the  earlier  stages  of  the  liti- 
gation, and  only  making  default  t>efore  litiscontestation  has  taken  place.  It  seems 
hard  to  reconcile  the  great  latitude  contended  for,  with  such  a  default  as  this. 

The  authorities,  however,  and  the  cases  decided,  appear  to  recognise  a  suffi- 
ciently ample  right  of  opening  decrees  in  absence.  Mr  Erskine  regards  them  as 
having  none  of  the  effecu  of  decreets,  and  though  giving  ground  for  the  plea  of 
res  judicata,  yet  only  giving  ground  for  it  while  unchallenged.  Then  the  cases 
seem  all  to  recognise  the  right  of  setting  them  aside,  and  going  into  the  merits. 
But  I  can  hardly  say  that  it  any  where  very  clearly  appears  that  this  right  is  ab- 
solute and  independent  of  all  circumstances ;  in  other  words,  that  whatever  length 
of  time  may  have  elapsed, — whatever  citation  of  the  party  may  have  been  had,— 
whatever  dealing  with  the  property  may  have  taken  place,  the  party  may  still 
come  in  at  the  eleventh  hour,  and,  if  he  only  proceeds  before  the  years  of  prescrip. 
tion  expire,  may  be  reponed,  and  reduce  the  decree,  without  more  ado  than  sta- 
ting his  case, — the  case  competent  to  him  during  the  pendency  of  the  former  action. 
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and  before  the  decree.  In  a  word,  to  pot  a  strong  ease^  if  it  be  contended  that  a  Campbell's 
party,  served  personally  with  diligence,  appearing,  and,  we  shall  say,  proponing  Trusteei. 
dilatory  defences,,  but  making  default  before  act  of  litiscontestation,  allowing  judg- 
ment to  go  against  him  for  the  esute,  and  standing  by  for  thirty-nine  years,  while 
the  property  is  dealt  with  by  mortgage  or  sale,  may,  at  his  pleasure,  come  in  and 
urge  the  same  defence  on  the  menu  which  he  might  ha?e  set  up  thirty-nine  yean 
before,  and  may  then  be  treated^  and  have  his  case  dealt  with,  precisely  as  if  no 
decree  bad  ever  passed  agunst  him;— I  must  say  that  I  can  find  no  authority  of 
text  writers,  and  no  decision  of  courts^  which  bean  out  this  proposition,  and  yet  I 
cannot  say  that  I  find  any  line  drawn  which  excludes  even  this  as  a  consequence 
of  what  is  certainly  laid  down  both  by  writers  and  decisions.  It  seems  rather  that 
the  authors  and  the  judges  have  not  contemplated  such  a  case,— have  closed  their 
eyes  to  the  result  of  their  own  propositions,  than  that  they  have  limited  those  pro- 
positions or  restricted  their  consequences. 

To  illustrate  the  imperfection  of  the  information  which  I  have  been  able  to  o\h> 
tain  from  the  books  upon  this  matter,  I  may  take  the  question  of  personal  service, 
I  cannot  find  it  distinctly  laid  down  how  far  that  important  ingredient  qualifies 
the  general  proposition  of  the  defender's  right  to  be  reponed.  Yet,  shall  it  be 
said  to  make  no  diflerence  whether  a  decree  has  passed  wholly  behind  a  man's 
back,  and  without  his  knowing  that  any  action  had  been  brought  against  him,  or 
that  he  has  notice,  and  has  even  appeared,  but  thought  proper  afterwards  to  make 
default.  The  mere  service,  without  his  appearance,  should  seem  to  be  regarded 
by  the  statute  law  as  of  material  importance,  else,  wherefore  the  very  minute  di- 
rections of  the  act  1540,  cap.  75,  ^hich  even  prescribes  the  number  of  knocks  to 
be  given  at  the  door  by  the  officer  intrusted  with  the  process. 

On  the  other  hand,  they  who  deny  the  utmost  extent  of  the  right  contended 
for,  have  great  difficulty  in  finding  a  middle  ground  whereupon  to  take  their  stand. 
They  cannot  maintain  so  absurd  a  proposition  as  that  decrees  in  absence  have  the 
same  force  with  those  in  foro.  Even  where  there  has  been  service  on  the  defender, 
and  therefore  wilful  default  by  him,  they  cannot  maintain  that  he  is  bound  as 
much  as  if  he  had  continued  in  Court  till  the  judgment.  But  they  say,  that  after 
being  served,  and  suffering  judgment  to  pass  without  litiKontestation,  he  shall  only 
be  let  in  to  reduce  the  decree,  if  he  shows  that  be  is  entitled ;  that  is,  I  suppose, 
if  he  explains  his  default  and  comes  within  a  reasonable  time.  But,  then,  I  do  not 
find  that  the  cases  speak  of  explaining  the  default.  I  find  none  of  them  menuon 
time ;  and  the  very  existence  of  the  negative  prescription,  at  least  if  we  suppose  it 
applies  to  decreets,  would  seem  to  exclude  any  reference  to  a  shorter  period  than 
forty  years. 

It  may  be  fit  to  consider  these  cases  a  little  more  nearly.  The  contention  of 
the  appellant  is,  that  each  case  depends  on  its  circumstances,  and  that,  according 
to  these,  the  title  of  the  defender  to  be  let  in  must  be  judged.  The  standing  by 
and  seeing  the  property  enjoyed,  improved  and  conveyed  from  hand  to  hand,  the 
rights  acquired  by  third  parties  for  valuable  consideration,  the  lapse  of  time  through 
his  laches,  are  considered  as  strong  circumstances :  they  all  occur  in  the  present 
case;  and  the  Lord  Ordinary  mentions  them,  and  relies  upon  them,  though  with- 
out specifying  any  particular  length  of  time  which  shall  preclude  the  right  of  open- 
ing a  decreet,  for  his  Lordship  only  says, '  post  tantum  temporis*'  I  must,  how. 
ever,  say,  that  I  find  very  scanty  authority  to  bear  out  these  alleged  qualifications 
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of  the  defender's  right,  although  I  can  hardly  say  that  all  conrideration  of  the  cir« 
cumstances  of  each  case  is  excluded. 

Millie  9.  Millie  appears  to  be  a  strong  decision.  It  is  reported  in  the  Faculty 
Collection^  and  in  the  Dictionary,  19,176,  and  was  pronounced  in  1801,  Nov.S7* 
The  decree  excepted  to  was  one  of  absolvitor,  in  an  action  where  the  pursuer  had 
not  complied  with  an  order  to  gi?e  in  a  condescendence,  but  made  default,  and 
ten  years  afterwards  brought  another  action.  The  defence  of  res  judicata  was  re* 
pelled,  and  the  Court,  admitting  the  *  difficulty  of  opening  up  a  decree,'  went  up- 
on the  party's  poverty,  and  his  agent's  neglect  to  put  him  upon  the  poor's  roll, 
which  was  said  to  be  sufficient  ground  for  calling  in  the  supereminent  power  of 
equity  vested  in  the  Court.  Upon  this,  I  must  take  leave  to  observe,  that  unless 
decrees  like  this  are  totally  unlike  all  others^  no  such  power  can  exist  in  any 
Court,  which  intends  to  make  its  proceedings  serious  and  regular ;  for  it  enables 
any  man  who  has  a  negligent  attorney  or  a  light  purie,  to  harass  his  adversary 
with  a  suit,*»withdraw  and  sufier  judgment  to  go  against  him, — and  then  to  es- 
cape from  the  force  and  effect  of  that  judgment.  Now,  could  a  like  pririlege  be 
refused  to  a  defendant,  whose  case  is  much  stronger  for  such  relief?  Nothing  like 
the  English  non-suit  is  here  to  be  seen,  for  it  was  a  decree.  Mr  Erskine,  B.  tI. 
tit.  0,  sect.  6,  expressly  says^  that  a  pursuer  bringing  his  action  is  understood  to 
subject  himself  to  the  judges'  determination. 

It  is,  however,  to  be  remarked  upon  this  case,  that  it  rather  favours  the  appel* 
lant's  contention,  by  indicating  that  mere  absence  is  not  sufficient  for  allowing 
a  decree  to  be  opened,  because  the  only  reason  asugned  by  the  Court  is  the  po- 
verty of  the  party  who  did  not  appear,  which  seems  to  show  that  each  case  is  to 
be  determined  on  iu  pectdiar  circumstances,  and  that  some  ground  for  being  let 
in  to  question  the  decree  must  be  stated.  In  Clark  e.Newmarsh,  17th  Nov.  1825, 
4.  S,  4*  D.  186,  the  same  ground  of  poverty  was  taken  by  the  Court,  and  Millie  «^ 
Millie  was  cited.  Although  repeated  appearance  had  been  made  by  the  defend- 
ant, and  a  judgment  given  upon  the  merits,  the  Lord  Ordinary  here  held  the 
decree  to  be  in  foro ;  and  in  altering  his  interlocutor,  I  do  not  observe  that  the 
Court  disputed  this  position,  but  relied  on  certain  proceedings  in  England,  and  on 
the  party's  poverty  at  the  time  when  she  ought  to  have  lodged  her  duplies,  for  she 
had  answered  fully. 

In  Smyth  v.  Nesbit,  9th  March  IB96,  4.  S,  4*  -Z).  538,  there  had  been  a  decree 
of  constitution  and  an  adjudication  led  on  it.  The  defendant  had  appeared  and 
taken  the  process  to  see,  but  had  lodged  no  defences.  The  only  renstance  made 
to  a  reduction  of  these  decrees,  brought  eight  years  afterwards  on  the  head  of  ab- 
sence, was,  that  he  must  first  pay  the  costs ;  on  which  the  Lord  Ordinary  held  that 
be  was  bound  to  do  so. 

Kirk  V.  Kirk,  6th  July  18S7.  5.  S,  4*  ^<  90S,  was  a  similar  case,  and  the  party 
was  let  into  question  the  decree  without  paying  costs,  in  consideration  that  tbe 
document  on  which  it  had  proceeded  was  vitiated  in  the  date. 

Campbell  v.  Graham,  referred  to  in  the  Lord  Ordinary's  learned  and  elaborate 
note,  was  a'decision  in  175S,  and  is  in  the  Dictionary,  9021,  and  taken  from  Lord 
Kames'  Select  Decisions.  As  far  as  regards  the  point  of  minority  I  shall  her^ 
after  consider  this  case ;  but  it  is  material  also  for  our  present  purpose.  Graham, 
in  17S8,  sold  the  property  in  question  to  Jardine,  and  afterwards  obtained  a  de- 
cree of  declarator  of  irritancy  of  the  sale  on  non-payment  of  the  price,  and  this 
was  obtained  in  absence.   Two  years  after  the  sale,  he  conveyed  to  trustees  for 
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his  creditors,  and  in  179S  they  told  to  Cutlar,  who,  to  secure  his  title,  brought  a  Campbeirs 
Feduction-improbatioo  against  Jardine's  representatives,  and  had  certification  in  Trustees. 
1735.    After  fifteen  years  from  this  time,  and  above  twenty  from  the  declara* 
tor  of  irritancy,  Campbell,  as  representative  of  Jardine,  brought  a  reduction  of 
the  declarator  on  the  grounds  of  absence  as  well  as  minority,  and  also  a  reduction 
of  the  trust-deed,  and  the  subsequent  proceedings  in  the  reduction-improbatioo. 
The  defence  is  stated  to  have  mainly  turned  upon  the  certification  in  the  latter 
action ;  but  this  is  expressly  said  to  have  been  disregarded  by  the  Court,  who  also 
held  the  minority  set  up  by  the  pursuer  as  unimportant,  and  decided  agmnst  him 
solely  upon  the  ground  of  Graham  having  sold, '  trusting  to  his  decreet  of  reduc- 

*  tion  though  in  absence,'  (which,  of  course,  must  mean  the  decreet  in  the  declara- 
tor, for  be  sold  before  the  reduction-improbation,  and  that  was  brought  by  the 
purchaser,)  and  '  because  the  other  party  could  not  be  reponed  against  it  when  it 

*  was  no  longer  in  Graham's  power  to  dispone ;'  and  they  sustained  the  *  defence, 

*  that  the  minute  of  sale  to  Jardine  was  at  an  end  by  the  decreet  of  reduction, 

*  and  by  the  after-sale  to  Cutlar,  and  in  consequence  thereof.'    Upon  this  case 
several  observations  arise.    Undoubtedly  it  supports  the  Lord  Ordinary's  interlo* 
cutor.  But  does  it  not,  as  reported,  go  a  great  deal  farther,  and  does  it  not  go  too 
far  ?    No  mention  is  made  whatever  of  the  length  of  time.    The  whole  is  rested 
upon  the  decreet  of  reduction,  though  in  absence,  and  a  subsequent  sale  of  the  pro- 
perty ;  nor  is  it  said  that  the  party  was  cited  in  the  declarator,* and  it  is  confessed 
that  he  was  a  minor.    Is  it  then  meant  to  be  contended,  that  if  a  person  brings  an 
action,  and  obtains  judgment  in  the  defender's  absence,  and  in  his  entire  ignorance 
of  the  proceeding,  be  being,  for  example,  abroad,  that  decreet  becomes  final,  con- 
clusive and  binding,  provided  he  sells  to  another  party  before  any  reduction  is 
brought?    So  extravagant  a  proposition  is  untenable,  and  yet  it  is  the  very  point 
decided  in  Graham  v.  Campbell.   Even  personal  service  would  not,  perhaps,  much 
alter  the  case,  should  this  be  found  to  have  been  part  of  it ;  because  citing  a  minor 
seems  a  nugatory  act  on  all  principle,  and  on  none  more  than  this,  minor  non 
tenetur  placitare  super  haereditate  sua.    Bui  besides  the  inaccuracy  of  the  view 
which  the  decision  takes  of  the  question  of  minority,  (and,  as  I  am  afterwards  to 
show,  there  is  an  apparent  inaccuracy  in  the  report  of  this  case,  which  consider- 
ably weakens  its  authority,)  the  decree  obtained  by  the  vender  soon  after  the  sale 
was  in  a  declarator  of  irritancy,  and  yet  the  Court  is  always  made  to  describe  that 
as  *  the  decree  in  the  reduction.'    I  therefore  at  first  thought  that  they  referred 
to  the  decree  of  certification  in  the  reduotion-improbation ;  but  then  they  expressly 
say  that  is  immaterial,  on  account  of  the  pursuer  having  a  copy,  or  rather  a  du- 
plicate original  (for  it  is  called  a  double)  of  the  minute  of  sale  in  his  possession. 
Again,  they  say  that  the  decreet,  whatever  it  was,  on  which  Graham  acted  when 
he  sold  to  Cutlar,  was,  though  in  the^absence,  the  best  security  he  could  have  had 
at  the  time.    Was  it  so?  Then^  wherefore  did  the  purchaser  immediately  set 
about  getting  a  better  ?  The  authority  of  Lord  Stair  and  all  others  shows  that  a 
decree  in  a  reduction-improbation  is  a  far  better  security  than  Graham  could 
have  by  merely  obtaining  a  declaratory  decree  in  the  irritancy.    And  those  who 
advised  Cutlar  plainly  thought  so  too.    Possibly  something  may  have  turned 
on  the  original  conveyance  being  not  a  dispontion,  but  a  mere  minute  of  sale. 
An  agreement  to  sell  was  made,  but  no  price  paid.    What  we  here  call  an  equi- 
table title  merely  was  given,  and  was  all  that  the  Court  had  to  deal  with,  either 
in  irritating  under  the  first  action,  or  reducing  under  the  second.    Perhaps  the 
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Court  considered  this  circaiDstance  and  the  lapse  of  twenty  years  when  it  reTined 
to  let  in  the  purchaser's  representatives,  and  possibly  the  case  is  inaccurately  re- 
ported. It  deserves  to  be  more  closely  examined ;  and  though  the  Lord  Ordinary 
relies  upon  it>  as  he  was  entitled  to  do,  the  Court,  in  reversing,  do  not  appear  to 
have  considered  it  with  any  minuteness. 

The  first  question,  then,  to  which  it  is  desirable  that  the  attention  of  the  learn- 
ed Judges  below  should  be  directed,  is  the  general  effects  of  a  decree  in  absence^ 
whether  the  right  to  reduce  it  arises  merely  from  its  being  in  absence,  or  depends 
upon  the  circumstances  of  the  case ;  that  is,  the  laches  of  the  party,  the  interna 
diate  dealing  with  the  property,  and  the  time  suffered  to  elapse  without  challeog* 
ing  the  decree.  If  he  can  come  in  and  set  it  aside,  (on  payment  of  costs,  or  of 
costs  and  damages,)  by  showing  that  he  had  a  good  defence  against  it,  then  it  most 
be  presumed  that  nothing  short  of  forty  years  can  exclude  him,  and  this  raises 
the  next  question  for  the  Court's  consideration.  But  before  proceeding  to  that, 
it  is  fit  that  we  advert  to  the  special  nature  of  the  decrees  here  in  dispute.  The 
certification  contra  non  producta  is  stated  by  all  the  text  writers  as  of  a  high  na- 
ture and  binding  force.  Lord  Stair  says,  it  is  difficile  to  be  reduced  much  more  than 
improbatory  decrees  in  foro  contradictorio^  He  says,  he  never  knew  it  reduced 
except  in  the  case  of  the  defender's  absence  on  service  abroad.  He  elsewhere 
says,  that  where  writs  are  produced  and  reduced,  the  decree  is  in  foro  contradio* 
torio,  and  hath  all '  privileges  of  decrees  in  foro ;'  which  s^ms  to  imply,  that  a  re- 
duction, after  the  production  is  satisfied,  though  in  absence  of  the  defender,  is  as 
strong  to  bind  as  a  decree  in  foro.  He  adds,  that  in  redoction-improbation,  cer- 
tification contra  non  producta,  albeit  in  absence,  is  not  reducible ;  B.  iv.  cap.  80, 
sect.  4, 6  and  1 1.  The  cases  of  A.  v.  B.  16th  June  1616,  Glendinning  o.  Gordon, 
5th  Jul  J  1699,  and  Prestone  v.  Erskine,  S4th  Nov.  1710,  are  all  strong  to  show 
that  the  party  making  default,. or  never  having  appeared,  cannot  be  reponed  agaioist 
certification  in  an  action  of  reduction-improbation.  No  one  of  these  cases,  how- 
ever, is  that  of  a  decree  reducing  after  the  production  has  been  satisfied.  The 
strength  of  the  appellant's  case  may  probably  be  found  to  be  in  this  point.  It  cer- 
tainly deserves  to  be  fully  considered ;  and,  with  this  view,  I  wish  to  throw  oat  a 
few  observations.  I  have  in  vain  sought,  in  both  Lord  Stair's  own  work,  and  in 
other  quarters,  for  some  qualification  of  this  general  position  respecting  the  na- 
ture of  the  certification  contra  non  producta,  and  even  of  the  decree  reducing  writs 
actually  produced,  for  his  doctrine  in  B.  iv.  tit.  80,  secL  4,  extends  to  that  also ; 
and  I  can,  nevertheless,  have  no  doubt  that  two  qualifications  must  be  introduced. 
There  must  have  been  personal  service  or  some  equivalent  knowledge,  and  there 
must  be  no  minority  in  the  case.  But  for  this  being  assumed,  this  absurd  conse- 
quence would  follow,  that  a  person's  title  would  be  destroyed  behind  his  back  by 
an  irreversible  decree,  or  the  title  of  an  infant  would  be  destroyed  while  unable 
to  protect  himself.  In  the  present  case  there  is  no  proof  of  personal  service  of 
the  first  action ;  but  the  defenders  appeared  by  William  Honeyman,  and  took  out 
the  process  to  see  it.  In  the  second  action  the  parties  were  served,  appeared  and 
satisfied  the  production,  but  in  both  suits  the  real  party  was  an  infant  under  twelve 
years  old.  Second^  But  supposing  the  decree  to  have  no  other  privilege  than  be- 
longs to  any  decree  in  absence,  and  that  the  forty  years'  prescription  can  alone 
cover  the  defect  of  litiscontestatio,  we  fiod  that  the  defender  was  not  of  age  till 
ten  of  the  forty-four  years  had  elapsed,  and  another  minority  afterwards  occurred 
of  eleven  years  after  1 807.    The  question  then  is,  whether  or  not  these  periods 
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of  mioority,  one  or  both,  are  to  be  deducted  ?  Aad  I  conTess  that  I  have  much        ^  ^^^ 
less  doubt  upon  this  point  than  upon  any  other  of  the  case.    Before  adverting  to 
ity  however,  I  muet  touch  upon  the  case  of  Campbell  v.  Graham,  to  which  the 
Lord  Ordinary  refers.    At  first  sight  it  may  seem  to  exclude  all  question  of  mi- 
nority ;  for  the  Court  is  represented  as  saying,  that '  quoad  decrees  in  absence,  this 

*  consideration  cannot  enter,  inasmuch  as  a  major  may  be  reponed  quandocunque 

*  against  it,  on  paying  expenses  and  damages,  and  a  minor  can  have  no  stronger 

*  privilege.*  Now,  this  surely  cannot  be  law ;  and  the  learned  Lord  Ordinary  ap- 
pears to  have  held  it  incorrect.  No  one  contends  for  the  right  of  persons  of  full 
age  at  any  time  to  open  decrees  against  them  ;  and  it  seems  a  position  little  more 
tenable,  that  infants  and  persons  of  full  legal  age  stand  upon  the  same  footing  as 
to  the  force  of  decreets  in  absence  against  them.  But  upon  what  ground,  it  may 
be  asked,  does  the  application  of  the  negative  prescription  to  decrees  rest?  If  up* 
on  the  statutes  1469,  c.  28«  and  1474,  c.  54,  these  refer  to  obligations;  and  al- 
though it  seems  difficult  to  bring  a  judgment  within  this  term^  yet  I  am  not  iU" 
•ensible  to  the  force  of  the  citation  from  Voet,'  Hoc  verbum  (obligatio)  debuit 

*  omnem  omnino  actionem  comprehendere ;'  Voet  de  Obiigatianibus  et  Actionu 
hut^  44,  7,  7.  Does  this,  however,  go  beyond  all  grounds  of  action  ?  But  if  it  is 
confined  to  that,  it  will  not  do  for  the  appellant,  because  what  he  wants  prescript 
tion  to  run  against^  is  not  so  much  a  right  of  action  against  a  party  who  founds 
on  a  contract,  or  a  quasi  contract,  but  a  quasi  tort,  as  a  right  of  setting  aside  a 
judgment  obtained  by  him.  If  these  statutes  no  not  serve  the  appellant's  purpose, 
he  must  fall  back  upon  the  act  1617  for  prescription  of  land  rights;  and  then  there 
can  be  no  doubt,  for  the  years  of  minority  are  expressly  excepted  by  the  provisions 
of  that  aet.  But  suppose  him  entitled  to  rely  upon  the  older  statutes,  it  appears  still 
that  we  must  apply  a  similar  exception.  The  ground  of  prescription  is  adverse 
possession,  long  acquiesced  in,  and  abandonment  thence  presumed  of  any  incom<» 
patible  title.  Now,  is  not  the  case  of  minority  of  a  person  not  capable  of  contestt 
ing  the  adverse  claim,  almost  necessarily  to  be  understood  as  excepted  from  this 
rale  ?  So  thought  Sir  George  Mackenzie,  who  says,  in  his  observations  on  the 
statutes,  that  the  prescription  upon  the  act  1469,  c.  29,  runs  not  against  minors 
and  contra  noo  valentes  agere,  because  these  exceptions  are  implied  by  the  com- 
mon law.  He  says^  *  warranted,'  and  means,  of  course,  implied  or  understood  up- 
on common  law  principles. 

I  must,  however,  observe,  that  the  case  appears  to  roe  more  to  fall  within  the 
act  of  1617  as  that  of  a  land  right.  I  think  there  is  force  in  the  argument,  that 
such  a  right  cannot  be  lost  by  the  negative,  unless  gained  by  the  positive  prescrip- 
tion; but  at  any  ratCi  I  conceive  that  the  old  acts  have  always  hitherto  been  underi 
stood  to  apply  to  personal  obligations  and  rights  only. 

Although,  however,  I  strongly  lean  towards  the  construction  of  the  respondents 
upon  this  point,  yet  I  am  desirous  to  have  it  reconsidered  below,  because  it  is  a 
case  of  the  first  impression.  There  seems  to  be  no  decision  either  upon  the  ques* 
tion,  what  course  of  prescription,  and  under  what  authority,  decreets  suffer  and 
run ;  or  upon  the  question,  in  what  manner  years  of  minority  are  to  be  deducted 
from  prescription,  under  the  acts  of  1469  and  1474?  Both  of  these  points  deserve 
consideration,  although,  for  obvious  reasons,  your  Lordships  would  not  desire  the 
learned  Judges  below  to  deal  with  them  except  so  far  as  they  may  appear  to  them 
involved  in  the  present  case. 
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M^D^nda  and  *^°  ^-  KnockhiU,  Ist  July  1628,  Mor.  8969 ;  A.  v.  R  July  1631, 
Mor.  8969;  Bailey  v.  Silvertonhill,  3 Ist  Jan.  1621,  Mor.  9008; 
Campbell  v.  Graham,  5th  Dec.  1732,  Mor.  9021 ;  Sinclair  v.  Stark, 
15th  Jan.  1828,  F.  C. ;  Kamei  Elucid.  art.  i.  p.  2 ;  Ersk.  i.  7.  46. 
The  right  of  setting  aside  a  decree  in  absence  is  a  mere  right  of 
action  ;  and  although  the  effect  of  the  reduction  may  be  to  open  to 
the  pursuers  a  claim  to  heritable  property,  yet  this  right  of  action 
is  not  an  heritable  right  in  terms  of  the  act  1617,  and  therefore  the 
years  of  minority  are  not  deducible  from  the  long  prescription. 
Hence  the  decreets  of  reduction  in  question  are  now  unchallenge- 
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Defenders* 
Fleas. 


One  oonstderation  may  perhaps  be  mentioned  under  this  head  Minors  bave^ 
by  the  Scotch  as  well  as  the  civil  law,  a  right  of  restitution  in  iotegram ;  that  ii» 
they  may,  within  four  years  after  attaining  full  age,  set  aside  ail  deeds  executed 
and  contracts  made  by  them,  and  indeed  all  acts  done  in  injury  by  them,  on  show* 
ing  them  to  have  been  detrimental  to  their  interests.  Now,  this  extends  to  judg- 
ments in  foro,  where  the  minor  has  been  injured  by  an  omission  of  a  right  defence, 
or  by  urging  of  a  wrong  one.  It  is,  however,  confined  to  that ;  for  if  the  sentence 
against  him  be  only  erroneous  in  itself,  and  he  was  properly  defended,  the  privi* 
lege  ceases ;  Ersk,  B.  i,  tit.  7,  sect.  ?8 ;  Stair,  B.  ii.  cap,  12,  sect.  18.  It  is  poeu- 
ble  that  some  argument  may  be  raised  upon  this  rule  of  law;  and  I  have  considered 
it  with  a  view  to  its  effects  against  the  respondent's  construction.  But,  upon  the 
whole,  it  appears  to  me  insufficient  to  rebut  the  force  of  the  reason  ia  favour  of 
deducting  the  years  of  minority.  The  favour  to  minors  appears  in  lome  tnstancet 
to  have  been  extended  very  far  indeed  by  the  Court.  Lord  Stair  cites  a  case  ol 
Fisher  v,  Hepburn,  J691,  in  which,  because  the  institution  is  for  children,  tfaejp 
were  not  held  bound  by  decrees ;  but  so  absurd  a  decision  was  afterward*  altered, 
as  might  be  expected. 

In  remitting  this  case  to  the  Court  below,  with  directions  to  consult  the  other 
Judges,  I  have  thrown  out  these  observations  with  a  view  of  pointing  out  to  those 
learned  persons  the  difficulties  which  appear  to  encumber  the  questions  raised, 
and  also  for  the  purpose  of  showing  the  parts  of  the  case  where  almost  alone  the 
doubt  seems  to  lie ;  for  it  is  a  great  satisfaction  to  me,  that  this  doubt  is  rather  up- 
on the  branch  of  the  case,  which  may  be  said  to  be  peculiarly  adapted  to  the  cog^ 
nisance  of  that  learned  body.  The  difficulty  I  feel  in  dealing  with  the  cause  turns 
almost  entirely  on  matters  of  Scotch  law,  and  chieDy  on  points  of  practice,  matters 
and  points  touching  which  the  principles  are  wholly  different  from  the  law  your 
Lordships  are  used  to  administer  in  England,  The  effects  of  decrees  in  absence, 
and  of  course  of  decreets  in  reduction,  and  in  improbatory  actions,  form  the  part  of 
the  case  upon  which  I  have  found  it  the  most  difficult  to  make  op  my  mind.  On 
the  other  branch  of  the  case— the  right  to  deduct  the  years  of  minority — I  should 
not  have  refused  to  give  my  humble  advice  to  your  Lordships,  could  I  have  seen 
that  this  point  is  sufficient  for  deciding  the  csuse.  It  follows  from  these  observations 
that  the  present  appeal  will  in  all  likelihood  be  now  finally  disposed  of,  as  far  as  re* 
gards  this  judicature ;  for  whichever  way  the  Court  below  shall  decide  upon  points 
so  peculiarly  fitted  for  the  cognisance  of  the  Scottish  Judges,  as  those  I  have 
mainly  desired  them  to  consider,  a  farther  recourse  to  your  Lordships  appears  very 
improbable. 
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The  right  of  deducting  minorities  from  the  period  of  the  long  M"r^ni?d  and 
prescription  is  a  statutory  privilege,  to  be  strictly  interpreted  in  a  Othen  v. 
case  such  as  the  present,  where  a  claim  is  made  to  set  aside  the  rights  xru&tees. ' 

in  the  persons  of  bona  fide  purchasers,  after  possession  has  been  had        

for  a  period  of  forty-six  years,  trusting  to  the  decrees  pronounced  pie^/^* 
by  the  Court  of  Session.  Certain  rights  of  action  are  specified  in 
the  act  1717,  with  regard  to  heritable  rights;  but  an  action  of  reduc- 
tion, of  the  nature  brought,  does  not  fall  under  the  statute.  Such 
a  right  of  action  is  put  an  end  to  by  the  negative  prescription,  in- 
troduced under  the  acts  1469,  c.  29,  and  1474,  c.  55.  And  the 
right  of  deducting  minority  is  not  given  by  these  statutes.  It  was 
found,  in  the  case  of  Paul  t;.  Reid,  8th  Feb.  1814,  <  that  a  right  of 
<  action  for  the  recovery  of  heritable  property,  if  not  insisted  in 
*  within  forty  years,  is  lost  by  the  negative  prescription.*  There 
is  no  doubt,  therefore,  that  the  negative  prescription  is  pleadable, 
without  the  aid  of  the  positive,  against  such  an  action  as  the  present, 
even' if  the  title  to  exelude,  founded  upon  the  decrees  of  reduction, 
bad  not  been  pleaded.  But  where  the  decrees  of  reduction  must, 
in  the  first  instance,  be  removed  out  of  the  way  before  the  herita- 
ble right  in  the  person  of  the  appellants  can  be  challenged,  the  ne- 
gative prescription,  to  which  the  right  of  action  is  liable,  is  that  ap- 
plied to  ordinary  obligations  and  other  personal  rights,  as  dis- 
tinguished from  heritable  rights  of  property.  Further,  the  plea 
of  minority  is  entirely  a  personal  privilege.  If  the  minor  dies  in 
minority,  or  during  the  quadriennium  utile,  then  the  party  suc- 
ceeding to  him  can  challenge  as  in  bis  right;  but  if  the  minor 
survives  majority  and  the  fourth  year,  the  personal  privilege  is  at 
an  end.  Now,  here,  as  Henry  Sinclair,  the  pupil,  survived  twenty- 
five,  no  one  can  found  on  his  minority  against  this  decree.  Again, 
the  pursuer's  minority  seems  to  be  quite  out  of  the  case ;  for  if  the 
decree  is  supposed  to  be  good  against  the  author,  it  cannot  become 
bad,  because  one  of  his  successors,  twenty  years  afterwards,  hap- 
pens to  be  a  minor. 

It  is  a  question  for  the  discretion  of  the  Court  in  each  case,  accor- 
ding to  the  facts  and  circumstances  of  the  case,  whether  a  decree  in 
absence,  followed  by  possession,  is  to  give  a  title  to  exclude  or  not. 
There  is  no  rule  in  the  Scotch  law  that  a  decree  in  absence,  against 
a  pupil,  or  any  other,  is  of  no  effect,  and  may  be  opened  up  during 
forty  years.  The  case  of  Campbell  v.  Trustees  of  Graham,  5th 
Dec.  1762,  Mor.  9021^  proves  that  there  is  no  such  rule  ;  for  there 
it  is  seen,  from  the  arguments  in  the  Session  papers  of  Lords  Drum- 
more  and  KameSj  that  the  defence  was  not  founded  on  the  decree 
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^^^v^    tarn  temporis,  there  was  no  equity  to  reduce.     See  also  the  cases 
M^i^naW  and  ^^  ^aron  V.  HaTvie,  20th  July  1626,  Mor.  9038;  Fleming  v.  For- 
Othenv.         rester,  17th  July  1661,  3for.  9042. 


CampbeU*B 
TrutUeft. 

Furauen* 
Fleas. 


Solicitor-General BXiA  Deas^  for  the  pursuers,  pleaded — The  decrees 
in  question  are  null,  because,  as  they  bear  that  appearance  was  en- 
tered for  the  pupil,  although  withdrawn  before  litiscontestation,  the 
judge,  ex  facie  of  the  proceedings,  had  jurisdiction  to  have  appoint- 
ed a  tutor  ad  litem  at  that  stage  of  the  cause,  and  not  having  done 
so,  the  decrees  which  followed  were  null  and  yoid ;  Ersk.  L  7.  13 ; 
i.  7.  34;  i.  7.  38,  and  i.  7.  43 ;  Bruce,  24th  Jan.  1577,  Fol  Did. 
579;  Ker  V.  Hamilton,  25th  Feb.  1613,  Mor.  8968;  Lockhart  9. 
Lockhart,  25th  July  1626,  Mor.  8958 ;  Baron  v.  Harvie,  20th  July 
1626;  Fleming  v.  Forrester,  17di  July  1661,  Fol.  Did.  i.  586; 
Aitkin  v<  Hewat,  8th  Jan.  1628,  Mor.  9907  ;  Dune,  p.  324;  Mor. 
8908 ;  Jack  v.  Halliburton,  1743,  Mor.  9003  ;  Banatyne,  14th 
Dec.  1814,  F.  C. ;  M*Turk  v.  Marshall,  7th  Feb.  1816,  F.  C. ; 
Agnew  V.  Earl  of  Stair,  &c.  1.  Shaw's  App.  CaseSj  333;  Rankin, 
May  31.  1821,  Bank.  iv.  23,  11 ;  Maule  v.  Maule,  7th  July  1831. 

I'he  case  of  Sinclair  v.  Stark  is  not  against  the  defenders'  pro- 
position ;  for  there  it  was  found  that  the  decree  was  not  intrinsically 
null,  in  respect  that  no  appearance  had  been  entered  for  the  pupil, 
so  that  no  tutor  ad  litem  could  be  appointed ;  and  the  Court  remark- 
ed, {Fac.  ColL  15th  Jan.  1528,  p.  382,)  that  the  judge  has  no 
power  to  exercise  any  such  jurisdiction,  where  the  party  does  not 
appear  before  him. 

But,  on  the  assumption  that  the  decrees  are  not  altogether  null, 
they  must  be  looked  upon  as  decrees  in  absence,  as  there  was  no 
contract  of  litiscontestation,  in  respect  that  no  defences  were  pro- 
poned ;  Ersh.  iv.  1.  69 ;  Bank.  iv.  36.  6 ;  Chirurgeons  of  Glasgow 
V.  Reid,  17th  Dec.  1701,  Mor.  12,193;  Smith's  Representatives 
V.  Semple,  14th  Dec.  1711,  Mor.  12,194. 

In  the  next  place,  the  question,  whether  a  decree  in  absence 
cannot  be  opened  up,  depends  upon  the  nature  of  the  case,  and  not 
upon  its  circumstances.  Thus,  it  may  be  admitted,  that  in  reduo- 
tions-improbations  a  stronger  effect  is  given  to  the  certification  than 
in  other  cases;  see  Stair^  iv.  45.  17,  and  iv.  20.  11.  He  states, 
however,  iv.  38.  28,  that  parties  are  heard  against  oUier  decrees  in 
absence  of  counsel,  even  though  they  pretend  no  excuse  for  contu- 
macy. Again,  Erskine,  iv.  3.  6,  says,  that  the  expenses  are  paid 
only  where  the  party  has  been  personally  cited ;  see  BelFs  Princ 
sect.  2342.  In  the  case  of  Nicolson  v.  Macleod,  23d  Nov.  1810, 
F»  C,  the  doctrine  which  had  been  established  by  the  cases  of  Blair, 
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23cl  July  1789,  Mor.  12,196,  and  Macdonald  ».  Common  Agent  9  Mar.  1837. 
in  ranking  of  Kinloch,  4tb  Feb.  1790,  Mor.  12,199,  that  where  a  ^.j^^^  .^^^  ' 
person  was  personally  cited  on  a  summons,  containing  a  reference  M'Doaaid  and 
to  his  oath,  the  decree  following  thereon  in  absence  could  not  be  ^'*'®'?  "l* 
opened  up  by  his  representatives  after  his  death,  was  departed  from,  Trustees. 

because  there  the  reasons  of  reduction  were  sustained.     See  also      , 

the  cases,  Smith,  9th  March  1827;  Kemp,  6th  July  1827.  It  ifr  pu^i^^" 
therefore  clear,  that  if,  in  the  case  of  a  major  not  personally  cited, 
decree  in  absence  is  to  be  opened  up  as  a  matter  of  course,  as  there 
is  no  contumacy  in  his  not  appearing,  it  cannot  be  binding  against 
a  minor  without  tutors,  as  he  cannot  be  capable  of  being  contuma* 
cions. 

Nor  can  it  be  said  that  the  privilege  of  opening  it  up  is  confined 
to  the  quadriennium  utile,  for  that  was  given  for  the  minor's  be* 
nefit,  and  therefore  it  never  can  be  held  that  it  is  to  confine  a  minor 
to  four  years,  when  a  major  has  forty.  The  case  of  Sinclair  v.  Stark, 
(supra,)  distinctly  decides  that  a  decree  in  absence  against  a  pupil 
is  liable  to  be  opened  up  by  him  on  the  merits ;  and  in  the  case  of 
Campbell  v.  Graham,  the  reponing  was  prevented  by  the  nature  of 
the  action,  and  was  not  regulated  by  the  circumstances  of  the  case. 

In  regard  to  the  question  of  prescription,  the  act  1469  enacts, 
that  all  creditors  by  obligation  shall  follow  forth  their  right,  and  take 
document  upon  it  within  forty  years,  otherwise  that  the  right  shall 
prescribe.  The  act  1474  merely  declares  that  the  first-mentioned 
act  shall  extend  to  obligations  made  prior  to  the  date  thereof,  as  well 
as  subsequent  obligations*  These  acts  do  not  apply  to  heritable 
rights,  which  cannot  be  lost  by  the  negative  prescription,  unless  ac- 
quired by  another  party  by  the  positive. 

The  argument  of  the  defenders,  that  the  pursuers  have  lost  their 
right  of  action  by  the  negative  prescription,  in  reckoning  which  they 
say  minority  is  not  to  be  deducted,  goes  to  this ;  that  although  a 
feudal  progress  by  charter  andsasine  for  forty  years  would  not  give 
the  defenders  a  prescriptive  right,  (because,  there,  minority  must  be 
deducted,)  yet  the  defenders  have  a  prescriptive  right  by  the  decrees 
founded  on,  which  are  thus  better  as  a  title  to  lands,  than  charter 
and  sasine  would  have  been.  This,  however,  will  not  do.  The  de- 
crees bear  on  the  face  of  them  to  bie  decrees  of  reduction  of  a  dispo- 
sition and  sasine  of  the  lands  of  Auchenstarry ;  and  the  only  pre- 
scription which  can  be  pleaded  by  the  defenders  is  that  introduced 
by  the  statute  1617,  c.  12,  which  declares  that  the  years  of  minority 
shall  in  nowise  be  counted,  but  only  the  year  during  which  tife 
party  prescribed  against  was  major,  and  past  twenty-one  years. 

But  there  is  no  authority  for  the  defenders'  argument,  that  mi- 
nority is  not  to  be  deducted  in  reckoning  the  years  of  prescription, 
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9  Mar.  1837.  under  the  statute  1469.     Minority  falls  to  be  deducted  by  the  com- 

^^'^y^^     mon  law,  and  would  have  been  so  under  the  act  1617,  although  that 

McDonald  and^^^  ^^^  "^^  contained  an  express  proyision  to  that  effect.     Accord- 
others  V. 
Campbell's 
Trustees. 


Pursuers' 
Pleas. 


ingly,  Mackenzie  on  the  Statutes,  p.  67,  says,  <  It  is  observable 
*  that  prescription  upon  this  act,  (1469,  c.  29,)  ruiis  not  against 

<  minors,  and  contra  non  ralentes  agere,  though  neither  of  these  are 

<  excepted  in  this  act,  because  these  exceptions  are  warranted  by 
^  the  common  law.' 


opinion  of 

Consulted 

Judges. 


The  Lard  Juslice-Clerkf  and  Lards  Glenlee^  Meadowbankf  Med^ 
wyrij  Carefumse^  FuOerian^  Jeffrey  and  Cdckbtamf  gave  the  following 
opinion  in  writing : 

This  IS  an  action  brought  by  the  representatives  of  Henry  Sin- 
clair the  elder,  and  of  Henry  Sinclair,  his  son,  for  setting  aside 
two  decreets,  the  one  dated  19th  July  1786,  and  the  other  the  27th 
of  February  1788,  obtained  against  Henry  Sinclair  the  yoanger, 
as  the  heir  of  his  father.,  It  also  concludes  for  setting  aside  various 
titles  dependent  on  those  decreets.  The  dbjeot  and  effect  of  the 
decreets  was  to  reduce  a  conveyance  of  the  lands  of  Auchenstarry, 
granted  by  Henry  Hay,  the  proprietor,  to  Henry  Sinclair  the  elder. 
Of  the  preliminary  defences  given  in  against  the  present  action, 
the  third  and  fourth  stated  a  title  to  exclude,  founded  on  the  decreets 
1786  and  1788,  and  the  lapse  of  the  years  of  prescription.  By  the 
interlocutor  of  the  7th  of  July  1832,  the  Lord  Ordinary  *  repels 
the  preliminary  defences  pleaded,  in  so  far  as  they  ar^  stated  as 
grounds  of  objection  to  the  defender  salUfying  the  producHom  m 
regcard  (o  the  tuH>  decreets  ofredudum  called  for,  reserving  all  ques- 
tions on  the  merits  of  the  said.decreets  of  redaotion,  and  the  effect 
of  them  in  regard  to  the  other  writs  called  for,  and  the  other  ooncla- 
sions  of  the  summons;  and  the.  defenders  declaring  that  they  are  to 
acquiesce  in  this  interlocutor,  allows  them  till  the  first  box-day  in 
the  ensuing  vacation  to  satisfy  the  praductkm  as  to  the  said  two  de^ 
creets  of  reduction.*  And  on  the  27  th  of  November  1832  the  fol- 
lowing interlocutor  was  pronounced  :  <  The  Lord  Ordinary,  in 
respect  the  production  has  been  satisfied  so/or  as  regards  the  two 
decreets  qfredudtian^  and  that  the  defences  already  lodged  contain 
the  defences  upon  the  merits  of  these  two  decreets^  appoints  the 
pursuers  to  give  in  a  condescendence  of  the  circumstanees  they 
aver  and  offer  to  instruct  in  support  of  the  reasons  of  reduction  as 
applicable  to  these  decreets^  and  that  within  ten  days  from  this  date, 
and  appoints  the  defender  to  give  in  answers  within  ten  days 
thereafter.' 

In  the  record  prepared  in  compliance  with  this  interlocutor,  the 
parties  appear  to  be  at  issue  on  various  points  of  fact,  which  might 
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affect  the  reasons  of  reduction  and  the  defences,  if  there  were  no  9  Mcr.  ]8S7. 
title  to  exclude,  or  other  insuperable  bar  to  such  an  inquiry.     Ac-    ^"^/'^ 
cordingly,  the  pleas  in  law  subjoined  to  the  defenders'  answers  to  ^^ly^^uM  and 
the  condescendence  contain  various  grounds  of  objection  to  the  ad-  Others  v. 
nussibilityofthechallengeofthosedecreets,  and,  inter  alia,  the  follow-  Tv^tees. ' 
og :    ^  Aiby  After  the  lapse  of  the  long  prescription  offorip  years^  the     7-^ 
decreets  now  sought  to  be  reduced  form  a  good  title  to  exclude^  and  consulted 
the  pursuers  cannot  found  either  upon  their  minorities  or  on  the  Judges. 
minorities  of  their  authors,  for  the  purpose  of  interrupting  that 
prescriptioii/     <  5^,  The  benefit  of  deducting  minorities  is  not 
applied  to  a  mere  right  of  action,  which  might  have  been  pursued 
by  the  parties  long  prior  to  the  lapse  of  the  period  of  prescription, 
and  their  right  of  action  is  cut  off  by  the  negative  prescription.' 
The  Lord  Ordinary,  by  his  interlocutor  of  the  Idth  of  May  1834, 
sustains  the  title  to  excltaky  founded  by  the  defenders  on  the  decree 
of  certification,  dated  19tb  July  1786,  and  the  decree  of  reduction- 
improbation  and  declarator  William  Hay  against  Henry  Sinclair 
and  others,  dated  27th  February  1788,  produced,  together  with 
the  several  conveyances  executed,  the  titles  made  up  posterior 
thereto^  and  prior  to  the  execution  of  the  summons  in  the  present 
action,  and  of  the  8th  of  February  1882,  as  set  forth  and  produced  in 
this  process :  Therefore  sustains  the  defences,  assoilzies  the  de- 
fenders, and  decerns :  Finds  expenses  due,'  &c    And  afterwards, 
by  the  interlocutor  of  3d  March  1835,  the  First  Division  of  the 
Court  recalled  the  interkeutor  of  the  Lord  Ordinary,  and  found 
that  <  there  is  no  title  to  exclude;  and  remit  to  the  junior  Lord  Or- 
<  dinary  to  proceed  further  as  shall  be  just,  reserving  all  questions  of 
*  expenses.'     This  judgment  having  been  appealed  from,  the  case 
has  been  remitted  by  the  House  of  Lords  for  reconsideration. 

It  appears  to  us  that  the  title  to  exclude,  according  to  the  techni- 
cal statement  of  it  in  the  pleas  in  law  for  the  defenders,  cannot  be 
sustained.  The  decrees  sought  to  be  reduced  being  obtained 
against  a  pupil  without  tutors,  though  not  absolutely  null,  must,  in 
the  most  favourable  point  ot  view  for  the  defenders,  be  considered 
as  decrees  in  absence.  Indeed,  that  seems  to  be  now  admitted. 
Again,  it  will  be  observed,  that  in  urging  those  decreets  as  forming 
a  title  to  exclude,  the  defenders  combine  the  decrees  with  the  alleged 
lapse  of  the  years  of  prescription ;  maintaining  farther,  in  order  to 
take  off  the  effect  of  the  specialty  in  this  case,  that  in  estimating 
the  currency  of  prescription,  when  pleaded  against  a  mere  right  of 
action,  the  years  of  minority  are  not  to  be  deducted.  Now,  upon 
this  last  point  we  concur  in  the  opinion  of  the  Lord  Ordinary,  and 
of  the  First  Division  of  the  CSourt,  viz.  that  as  the  decreets  affect 
the  titles  of  an  heritable  estate,  the  declaration  of  the  act  1617 


758 


DECISIONS  OF  THE 


No.  135. 


Campbell's 
Trustees. 

Opinion  of 

Consulted 

Judges. 


9  Mar.  1837.  must  receive  effect,  and  that  the  minorities  must  be  deducted.    And 
/^/^^    as  we  do  not  understand  it  to  be  seriously  disputed,  that,  according 
McDonald  and  to  this  principle,  the  years  of  prescription  had  not  elapsed  at  the 
Others  v.        date  of  raising  the  present  action,  we  think  the  title  to  exclude,  as 
pleaded  by  the  defenders  in  the  record,  ought  to  be  repelled     In- 
deed, considering  the  form  in  which  this  plea  is  advanced,  as  dis- 
tinct  from  that  of  acquiescence,  and  the  various  other  pleas  stated 
in  the  record,  it  may  be  doubted  whether  the  judgment  of  the  Court 
appealed  from  went  farther  than  repelling  that  distinct  plea,  lea- 
ving the  whole  other  matters  open  for  discussion,  under  the  remit  to 
the  Lord  Ordinary. 

For  we  may  observe,  that  we  are  by  no  means  of  opinion  that 
the  rejection  of  the  title  to  exclude^  as  so  pleaded,  necessarily  im- 
plies the  instant  recall  of  the  decreets  sought  to  be  reduced,  and 
places  the  defenders  exactly  in  the  same  situation  as  if  they  never 
had  been  pronounced.  Though  the  lapse  of  the  years  of  prescrip- 
tion be  requisite  to  render  a  decree  in  absence  in  itself  absolutely 
unchallengeable,  and  thus  to  put  it  oq  par  with  a  decree  in  foro, 
the  lapse  of  a  shorter  period,  when  combined  with  other  circttm- 
stances,  may  in  some  cases  afford  a  plea  of  personal  exception ;  or 
may  have  a  most  important  effect  in  determining  that  general 
question,  of  which  the  pursuer  of  an  action  of  reduction  of  a  decree 
necessarily  undertakes  to  make  out  the  aflSrmative,  viz.  whether,  in 
the  whole  circumstances  of  the  case,  the  decree  ought  or  ought  not 
to  be  reduced.  It  is  easy  to  imagine  spedal  cases,  in  which  con- 
siderations, legal  or  equitable,  arising  out  of,  or  combined  with,  the 
lapse  of  time,  may  afford  a  defence  against  the  action,  though 
brought  within  the  years  of  prescription.  Such  appears  to  ha?e 
been  the  case  mainly  founded  on  by  the  defender,  of  Campbell  r. 
Graham's  Representatives,  in  which  it  may  be  seen,  from  th^  Ses- 
sion papers,  that  the  decreet  in  absence  was  not  put  forward  as 
constituting,  perse,  an  absolute  title  to  exclude,  but  as  forming, 
when  combined  with  other  considerations,  a  defence  on  the  merits 
against  the  reasons  of  reduction.  And  again,  various  circumstances 
are  easily  conceivable,  under  which,  even  before  prescription  has 
absolutely  run,  the  lapse  of  time  may  affect  the  question  of  onus 
probandi,  in  regard  to  the  facts,  on  the  ascertainment  of  which  the 
ultimate  reduction  of  the  decreet  may  depend. 

Accordingly,  it  appears  to  us  that  it  is  under  this  more  loose  and 
comprehensive  sense  of  <  the  title  to  exclude,'  that  the  greater  part 
of  the  arguments  on  the  part  of  the  defenders  have  been  urged  to 
the  Court.  It  is  not  merely  upon  the  decreets  as  protected  by 
prescription,  but  upon  the  decreets  as  being  of  a  very  old  date,  and 
as  acted  upon  in  various  subsequent  transmissions  of  the  property, 
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not  objected  to  by  the  pursuers  or  their  authors,  that  the  defenders  9  Mar.  1837. 
mainly  rest  their  ease.  .^T^'^*'^ 

Now,  we  are  not  disposed  to  reject  those  considerations  as  abso-  M"J)onaWaod 
lutely  irrelevant ;  but  we  do  not  think  that  at  present  they  can  Others  v. 
justly  be  adopted  as  grounds  of  decision,  while,  from  the  state  of  xrwiees.  * 
the  process,  various  other  facts  and  circumstances,  on  which  the     -^-^ 
parties  are  at  issue,  remain  unascertained.     In  truth,  these  con-  (^o^^lH^ 
siderations  do  not,  properly  speaking,  afford  technically  the  plea  of  Judges. 
<  title  to  exclude,'  but  only  form  part  of  that  train  of  facts  and  cir- 
cumstances on  which  the  judgment  on  the  merits  of  the  case  may 
ultimately  depend ;  and  it  appears  to  us  not  only  inconvenient,  but 
irreconcileable  with  the  usual  forms,  to  decide  upon  auch  imperfect 
views,  when  many  other  circumstances  having  a  most  important 
bearing  on  the  merits  are  left  undetermined.     On  looking  at  the 
condescendence  and  answers,  it  will  be  seen  that  the  parties  are  at 
issue  on  many  most  important  matters  of  fact.     Nay,  farther,  it  will 
be  seen,  as  indeed  might  be  anticipated  from  the  limitation  of  the 
interlocutors  of  the  Lord  Ordinary,  under  which  the  record  was 
prepared,  that  some  of  the  most  important  circumstances  on  which 
the  defenders  now  rest  their  case  do  not  enter  into  the  record  at 
all.     For  instance,  an  important  branch  of  their  argument  is  found- 
ed on  the  various  successive  transmissions  of  the  property,  and  the 
silence  of  the  pursuer's  author  on  those  occasions,  though  then  ar- 
rived at  majority ;  yet  neither  those  transmissions,  nor  the  circum- 
stances under  which  they  took  place,  are  even  averred  in  the  state- 
ment of  facts  for  the  defenders. 

In  this  situation,  it  does  appear  to  us  that  the  case  is  not  yet 
so  prepared  as  to  be  ready  for  a  decision  on  those  matters  which 
principally  engaged  the  attention  of  the  parties  in  the  argument 
which  we  have  heard.  If  by  the  term,  *  title  to  exclude,'  is  meant 
the  plea  as  urged  by  the  respondent  in  the  record,  viz.  that  the 
decreets  are  protected  by  prescription,  we  concur  in  the  former  in- 
terlocutor of  the  Court,  that  there  is  here  no  title  to  exclude.  But 
as  a  different  and  more  comprehensive  sense  appears  to  have  been 
attached  to  the  term,  both  in  the  note  and  interlocutor  of  the  Lord 
Ordinary,  and  in  the  subsequent  arguments  of  the  parties,  it  may 
be  advisable  to  guard  against  the  consequences  of  such  misappre- 
hension ;  and  we  rather  think  this  might  be  done  by  recalling  the 
former  interlocutor  of  the  Court,  by  finding,  that  in  respect  of  the 
minorities,  the  pursuers  are  not  barred  by  prescription  from  chal- 
lenging the  decreets  of  1786  and  1788  as  decreets  in  absence,  and 
remitting  to  the  Lord  Ordinary  to  proceed  in  the  preparation  and 
disposal  of  the  whole  cause,  reserving  the  effect  of  all  the  other  pleas 
of  the  parties. 
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9  Mftr.  1837.       Tliis  Suggestion  proceeds  on  the  supposition  that  the  minorities 

^^"^y^    are  admitted  by  the  defenders.     If  they  are  not,  the  finding  mm^ 

id"DonJd  and  ^^  course  be  Omitted,  and  the  reservation  left  applicaUa  u 

Otbera  V, 

Campbell's 

TnuKces. 


Optoion  of 

Consulted 

Judges. 


to  all  the  pleas  of  the  parties. 

Lord  Moncreiff  gare  the  Mhrnriag  trrittea  opinion : — Thongh  I 
am  uNiUe  to  ooncur  in  all  the  statements  in  the  above  opinion  of 
Lord  Fullerton,  &c.,  I  see  no  objection  to  the  interlocutor  proposed 
to  be  pronounced.  But  I  think  it  right  to  observci  that  it  was  not 
on  the  fourtli  plea  in  law  for  the  defenders,  which  no  doubt  involves 
the  point  of  prescription,  but  upon  the^st  plea,  combined  wkh  the 
sixth  and  seventh^  that,  as  Lord  Ordinary,  I  thought  that  the  de- 
crees produced  were  sufficient  to  exclude  the  demand  for  production 
of  the  warrants  of  those  decrees,  and  the  title-deeds  of  the  property, 
to  be  discussed  on  their  merits. 

I  am  of  opinion,  1.  That  the  decrees  are  to  be  considered  as 
decrees  in  absence  ;  and,  2.  That  prescription  has  not  ran  on  them, 
in  respect  of  the  minorities.     But  I  still  remain  of  opinion,  that  it 
is  not  a  matter  of  course,  or  of  universal  competency,  that  a  decree, 
more  especially  in  an  improbation,  must  of  necessity  be  opened  tip, 
to  the  effect  of  compelling  production,  under  the  usual  certifieaiionf  of 
the  title-deeds  or  writs  which  formed  the  warrants  or  the  subjects 
of  such  a  decree,  and  requiring  the  party  who,  by  himself  or  his 
author,  obtained  it,  to  prove  his  grounds  of  action,  on  the  single 
groujid  that  it  was  a  decree  in  absence,  and  that  the  long  prescrip- 
tion of  forty  years  has  not  run  on  it^     It  may  in  many  cases  be  a 
mere  impossibility  for  a  man  to  support,  in  such  a  manner,  a  decree 
which  his  author  may  have  ohtsiued  Ji/fy  years  before  he  is  called 
upon  to  do  so,  or  even  to  produce  the  essential  writs  which  formed 
the  grounds  of  it,  in  which  case  they  must  all  fall  by  certification. 
It  was  in  this  sense  that  I  was  of  opinion,  that  the  decrees  in  this 
case,  with  the  great  lapse  of  time  which  took  place  before  they  were 
challenged,  and  the  acquiescence  of  the  parties  successively  in- 
terested in  the  public  titles  completed  in  virtue  of  them  and  the 
sales  following  thereon,  did  form  a  title  to  exclude  the  pursuers  of 
this  reduction  firom  calling  for  production  of  the  other  writs  enu- 
merated in  the  summons  to  be  reduced.     But  I  certainly  was  look- 
ing much  more  to  the  substance  of  the  thing  than  to  the  mere  form ; 
and  I  still  think,  that  the  principle  was  directly  sanctioned  by  the 
judgment  in  the  case  of  Campbell  against  the  RepresentatiTes  of 
Graham,  Dec  5.  1752. 

As  the  other  Judges,  however,  seem  to  be  of  opinion,  that  the 
pleas  to  which  I  refer  should  rather  be  considered  as  grounds  of 
defence  against  the  conclusions  of  the  action  on  the  merits,  than  as 
forming  a  title  to  exclude,  I  am  inclined  to  acquiesce  in  that  view. 
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Only,  I  must  BfciU  bold,  that  the  fisree  of  them  must  be  duly  weighed,  9  Mar.  1837. 
equally  in  regard  to  any  decree  of  cerdfieatioD  which  may  be  de-    ^^""^^V*^^ 
manded,  in  case  any  of  the  writs  called  for  cannot  be  produced,  as  ^?^^,[|^^Jsod 
in  reference  to  any  other  point  affecting  the  merits  of  the  decneii,  Othen  v. 
and  the  titles  of  the  property. 


At  the  advising  of  the  cause  this  day,  with  the  opinions  of  the 
Consulted  Judges,*— 

The  Lord  Pnsident — I  concur  in  the  opinion  of  the  Consulted  Opinion  of 
Judges.     '  ^"^• 

Lord  Gillies. — I  likewise  concur  in  that  opinion. 

Lord  Mackenzie. — I  am  of  the  same  opinion.  I  never  intended 
to  hold  tiiat  all  that  has  taken  place  since  these  decrees  were  pro- 
nounced was  to  go  for  nothing,  or  to  have  no  effect  upon  the  onus 
probandi,  as  between  these  parties. 

The  Coicr/  pronounced  this  interlocutor :  <  The  Lords  having  judgment. 

<  resumed  the  consideration  of  this  case,  and  the  opinion  of  the  Con- 
^  suited  Judges,  recall  the  interlocutor  of  dd  March  1835,  and  find, 

*  that  if  the  minorities  shall  be  competently  established,  the  pur- 

<  sners  cannot  be  held  as  barred  from  challenging  the  decrees  of 

*  1786  and  1788,  as  decrees  in  absence;  and  remit  to  the  Lord  Or- 

*  dinary  to  have  the  cause  prepared,  and  to  proceed  farther  as  shall 

*  be  just;  reserving  the  effect  of  all  the  pleas  of  the  parties,  and  all 
'  questions  of  expenses,  with  the  Lord  Ordinary,  to  dispose  thereof, 

<  including  the  expenses  in  the  Inner* House.' 

Act.  SoL-Gm.  [Ruika^rd^)  DeoM,  Alt.  Dwn  o/Fae.  fBope,)  T.  Mackemk. 

George  Gordon,  S.  S.  C.  and  Thomae  Grahame,  W.  S.  Agents.  B,  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CXXXVI.  dth  March  1837. 

Mils  CATHARINE  MUNRO  or  ROSS  and  HUSBAND 

against 

WILLIAM  PAUL,  (Donald  M'Leod's  Trustee.) 

Process. —  Title  to  pursue.  —  Summons. — A  party  who  was 
heiress  of  entail  under  an  entail^  and  also  beneficiary  under  a  trust' 
deedf  of  even  date,  in  favour  oftlte  series  of  heirs  mentioned  in  tfie 
entail,  brought  an  action  of  reduction  of  a  sale  of  part  of  the  trust 


A 
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property^  <  <18  heiress  of  entail^  and  *  as  suchf  and  othenoUe^^  having 
good  right  to  pursue.  No  special  mention  of  the  trust-deed  was 
made  in  the  summons  until  the  second  reason  of  reduction^  where  it 
was  stated  to  be  infavo/ur  of  ^  such  persons^  uses,*  S^c.  contained  and 
declared  in  and  by  the  entail,  4^c.— found,  that  the  pursuer  could 
not  insist  as  beneficiary  under  the  trust,  in  respect  thai  that  chor 
racier  was  not  relevantly  libelled  in  the  proper  part  of  the  eumnums  ; 
(xnd  a  motion  fir  leave  to  amend  the  summons  refused,  as  inoompe' 
tent* 

Narrative.  In  1785,  the  late  George  Ross  of  Cromarty  made  a  strict  entail  of 
a  portion  of  his  lands  in  fayour  of  a  certain  series  of  heirs,  and,  of 
even  date,  he  executed  a  conveyance  of  the  remainder  in  fiavour  of 
trustees,  with  power  to  sell  and  pay  off  debt,  and,  with  the  residue, 
to  purchase  land  and  entail  it  on  the  same  series  of  heirs.  The 
trustees  accordingly  sold  Pitkerrie,  a  part  of  the  trust-estate,  to  Do- 
nald M^Leod  of  Geanies,  one  of  their  own  number. 

The  pursuer,  one  of  the  substitute  heirs  of  entail,  and  conse- 
quently a  beneficiary  under  the  trust-deed,  brought  a  reduction  of 
this  sale  against  the  defender,  trustee  for  the  creditors  of  the  pur^ 
chaser,  on  the  ground  of  incompetency  and  irregularity. 

The  summons,  on  the  narrative  that  the  pursuer  ^  was  heiress  of 

*  tailzie  and  provision '  under  the  above  entail,  *  and  as  such,  and 

<  otherwise,  having  good  and  undoubted  right'  to  pursue,  called  for 
reduction  of  the  conveyances  of  the  property  in  question. 

The  second  reason  narrated  the  trust  and  its  purposes;  and, 
amongst  others,  the  application  of  the  residue  of  the  trust-estate,  after 
paying  debt,  to  the  purchase  of  lands,  to  be  entailed  <  to  and  upon 

*  such  persons,  uses,  intents  and  purposes,'  &c.  ^  as  were  declared 

<  in  and  by  the  entail  of  the  estate  of  Cromarty,  which  was  executed 

<  by  the  said  George  Ross  of  even  date  with  the  said  trust-deed.' 

The  summons  concludes  that  the  lands  of  Pitkerrie  should  be 
found  still  to  remain  a  part  of  the  trust-estate,  and  for  payment  of 
the  rents  since  the  sale. 

Preliminary  defences  were  given  in,  which  admitted  that  the  right 
of  succession  to  the  entailed  estate  had  opened  to  the  pursuer,  as  a 
substitute  heir  of  tailzie ;  but  objected  that  she  had  not  set  forth  in 
her  libel,  or  at  least  was  not  vested  with,  a  sufficient  title  to  sue  the 
action,  in  respect  she  had  not  expede  a  service  as  heiress  of  entail ; 
and,  besides,  that  the  action  was  barred  by  prescription  and  acqui- 
escence. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 


o. 
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<  The  Lord  Ordinary  haying  considered  the  sammons  and  -dila-  9  Mar.  1837. 
tory  defences,  and  heard  counsel  for  the  parties,  and  made  avisan*    ^*^V^^ 
dum,  and  considered  the  debate  and  whole  process,  repels  the  first  H^aod 
dilatory  defence  of  want  of  title,  reserves  the  two  remaining  de-  Paul, 
fences  to  be  discussed  along  with  the  merits,  and  decerns ;  and  in,  x^ordTordi- 
respect  that  the  defender  intimates  his  intention  to  reclaim,  finds  nary's  inter. 
him  liable  in  expenses,  appoints  an  account  thereof  to  be  given  in  ^"'^^* 
and  when  lodged,  remits  the  same  to  the  Auditor  to  tax  and  re- 
port*' 

Note. — <  The  Lord  Ordinary  repds  the  first  defence,  because  he  Note. 
thinks  that  it  is  sufficiently  met  by  the  fact,  that  the  possession  of 
the  character  in  which  the  pursuer  sues  is  not  only  set  forth  in  the 
summons,  but  is  admitted  in  the  defences  to  belong  to  her ;  and 
after  this  the  defender  cannot  urge  an  objection  which  in  substance 
amounts  to  a  denial,  or  at  least  to  a  doubt  of  what  they  themselves 
admit;  and  he  reserves  the  other  two  defences,  because,  although 
it  be  possible  that  they  may  ultimately  supersede  the  necessity  of 
considering  the  merits,  it  is  possible  they  may  not ;  and  on  the 
whole,  the  case  will  be  put  into  the  most  convenient  and  an  equally 
safe  shape  by  being  kept  all  together/ 

The  defender  reclaimed. 

At  advising, 

Dean  of  FacuUy^  (Hopej)  and  6.  Graham  BeU^  for  the  defender.  Defender's 
pleaded — That  the  pursuer  had  no  title  to  pursue  as  heiress  of  en-  ^^ 
tail,  in  respect  she  had  not  served :  That  as  the  pursuer  now  stated 
that  she  did  not'  rest  on  her  title  of  heiress  of  entail,  but  was  to 
insist  in  the  character  of  beneficiary  under  the  trust-deed,  the  libel 
contained  no  statement  which  could  warrant  her  pursuing  in  that 
character ;  because  the  title  to  pursue  libelled  was  heiress  of  tailzie 
alone ;  and  though  she  was  admitted  to  possess  that  character,  yet  it 
was  not  admitted  that  she  was  beneficiary  under  the  trust.  Men- 
tion was  no  doubt  made  of  the  trust-deed  in  the  reasons  of  reduction, 
but  that  was  not  the  proper  place  to  libel  the  title  on  which  the  party 
intended  to  insist,  and,  therefore,  the  action  fell  to  be  dismissed, 
as  no  amendment  could  be  consented  to,  as  the  years  of  prescrip- 
tion bad  almost  run. 

H.  J.  Robertson^  for  the  pursuer,  answered — That,  in  the  defen-  Pursuen* 
ces,  it  was  admitted  that  the  pursuer  was  heiress  of  entail.     Farther,     ^^ 
that  no  service  was  necessary  to  vest  the  pursuer  with  the  character 
of  beneficiary  under  the  trust,  which  was  the  true  character  in 
which  she  pursued.     That  the  title  to  pursue,  as  beneficiary  under 
the  trust,  was  properly    belled.     The  trust  was  in  favour  of  a 


! 
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Ross  aod 
Husband  9. 
Paul. 

Pursuers* 
Pleas. 


9  Mar.  1837.  series  of  persons,  who  oould  be  aseertainecl  only  by  looking  to  the 
entail — in  fact,  the  series  of  heirs  mentioned  in  the  entaiL  There- 
fore, the  character  libelled,  of  heiress  of  entail,  necessarily  indii* 
ded  that  of  beneficiary  under  the  trust.  If,  indeed,  no  mention  had 
been  made  in  the  summons  of  the  fact,  that  the  destination  in  the 
trust  was  the  same  as  that  of  the  entail,  and,  from  that  omission,  it 
had  not  clearly  appeared  that  every  heir  of  entail  must  be  a  benefi- 
ciary under  the  trust,  then  it  might  be  said,  that  the  character  of 
heiress  of  entail  must  be  limited  to  its  strict  sense ;  but  that  is  not 
the  case  here.  The  trust  is  fully  narrated  in  the  second  reason 
of  reduction,  and  thus  the  summons  bears  within  itself  evidence 
that  the  character  of  <  heiress  of  entail '  necessarily  contains  also 
that  of  beneficiary  under  the  trust  The  pursuer,  therefore,  is  per- 
fectly entitled  to  insist  in  this  action  as  beneficiary  under  the  trost ; 
but  if  there  is  any  doubt,  the  Court  may  order  the  libel  to  be 
amended. 


opinion  of 
Court. 


Lord  Gillies. — This  is  a  question  as  to  the  form  of  proceeding; 
and  the  point  to  be  determined  is,  whether  the  title  on  which  the 
pursuer  insists,  that  of  beneficiary  under  the  trust,  is  competently 
set  forth  in  her  summons.  On  looking  to  the  summons,  I  find  the 
only  title  libelled  in  the  part  of  the  summons  appropriate  for  that 
purpose  is  the  entail.  But  it  is  now  said  by  the  pursuer  that  she 
insists  as  beneficiary  under  the  trust-deed,  and  that  it  will  be  seen, 
fr<Hn  the  second  reason  of  reduction,  that  she  has  in  her  that  character. 
But  I  doubt  very  much  if  the  omission  of  the  title  to  pursue,  in  the 
proper  place  of  the  summons,  can  be  cured  by  any  subsequent  alle- 
gations in  another  part,  such  as  the  reasons  of  reduction.  I  do  not 
think  we  can  allow  so  important  a  matter  to  be  gathered  from  other 
parts  of  the  summons,  and  pass  over  its  omission  in  the  proper  place. 
I  see  nothing  for  it,  therefore,  but  to  dismiss  the  action,  because 
we  can  never  admit  of  an  amendment  of  a  summons,  to  the  effect  of 
inserting  the  title  to  pursue.  A  defect  in  so  essential  a  part  of  the 
libel  is  a  fatal  vice,  which  cannot  be  cured. 

Lord  Mackenzie. — I  feel  the  same  difficulty  as  Lord  Gillies,  and 
I  am  inclined  to  concur  with  him  in  thinking  the  objection  to  the 
summons  a  fatal  one.  The  title  libelled  is  that  of  *  heiress  of  en- 
'  tail,'  *  and  as  such,  and  otherwise,'  having  right  to  prosecute  the 
reduction.  Now,  if  we  throw  out  of  view  the  words,  <  and  other- 
<  wise,'  the  oply  title  specified  is  that  of  heiress  of  entail.  But  that 
is  not  the  character  in  which  she  now  insists,  because  she  now  adopts 
that  of  beneficiary  under  the  trust-deed,  which  is  not  libelled  on  as 
a  title  to  pursue ;  for  I  cannot  think  we  can  hold  that  the  words, 
*  and  otherwise,'  are  to  have  any  effect  whatever  in  remedying  so 
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important  an  omission,  as  that  of  passing  over  wholly  unnoticed,  in  9  Mar.  1837. 
the  proper  place,  the  deed  under  which  the  pursuer  intends  to  insist.  ^""^V^ 
The  action  must  therefore  be  dismissed.  HuTband  v. 

Lord  President. — I  concur.     The  only  title  relevantly  libelled  is  Paul. 
that  of  heiress  of  tailzie.     The  words,  <  and  otherwise,'  cannot  have  rkJIiZ.  ^e 
the  effect  of  allowing  the  pursuer  to  insist  in  any  character  she  may  Couiu 
have  narrated  in  the  subsequent  parts  of  the  libel. 

Lord  Corehouse. — I  am  of  opinion  that  the  title  on  which  the 
pursuer  now  insists  is  not  relevantly  libelled,  because  it  is- not  men- 
tioned in  the  proper  part  of  the  summons.  I  do  not  think  the 
omission  can  now  be  remedied,  and  therefore,  on  that  ground,  the 
action  must  be  dismissed. 

The  Courij  accordingly,  pronounced  unanimously  the  following  Judgment. 
judgment :  ^  Alter  and  recall  the  interlocutor  submitted  to  review ; 

*  and  in  respect  the  summons  libels  only  on  the  pursuer's  character 

<  as  heir  of  entail  of  Cromarty,  sustain  the  first  dilatory  defence, 

<  and  dismiss  the  action,  and  find  the  pursuer  liable  in  the  defend- 

*  efs  expenses,'  &c. 

Lord  Ordinary,  Coekbwm,         Act  H.  J,  Robertson,         Alt.  Dean  ofFae.  {Hope^) 
Sol.'Oen,  (^Ihtiherfiard,)  and  O.  Graham  Bell.  Sang  i  Adam,  W.  S.  and 

W,  A.  G.  i  jR.  EBie,  W.  &  Agenta.  iX  Gfaifc. 

C  R* 


FIRST  DIVISION. 

No.  CXXXVII.  9th  March  1837. 

ARCHIBALD  SWINTON,  (Secretary  to  the  Edinboboh 

Academy,)  and  Others, 
affairut 

JAMES  PEDIE. 

Property.  —  Nuisance.  —  A  bill  of  snspension  and  interdict  was 
brought  by  the  proprietors  of  an  academy  for  youthy  and  by  other 
private  proprietors^  against  the  erection  of  shambles  in  their  imme* 
diate  neighbourhood,  in  a  populous  suburb  of  the  city^  as  a  nuisance, 
on  account  of  the  offence  to  the  sight  and  smell,  the  danger,  and  the 
doss  of  persons  necessarily  attendant  thereon.  It  was  alleged,  in 
defence,  that  by  a  novel  construction  of  building,  the  two  first  of  these 
objections  were  obviated,  as  were  also  the  others,  by  the  regukUions 
to  be  adopted,  so  that  no  nuisance  could  arise  ;  and  an  experiment 
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UHudemandedj  that  the  maiieroffact  might  be  (uoertaif^ 
report  of  persons  qualified^  or  the  verdict  ofajury^  or  in  an^other 
way  that  to  the  Court  should  seem  proper.  The  Couriy  by  a  ma- 
jorityt  refused  to  grant  au  experiment^  and  sustained  the  reasons  of 
suspension  ;  in  respect  thai^  in  the  siiuation  proposed^  the  erecOoBf 
with  its  various  offensive  consequences^  was  exfaae  a  nuisance  $ 
and  thai  on  experiment  could  not  be  granted  in  a  complex  case  like 
tiie  present,  where  no  temporary  experiment  could  be  safisfactoryf  and 
much  injury  might  be  done  before  the  resuU  could  be  ascertained. 

NmaUve.  The  defender  proposed  erecting  shambles  on  a  property  belong- 
ing to  him  at  Silvermills,  part  of  the  suburbs  of  Edinburgh,  with- 
in the  bounds  of  the  Police,  although. beyond  the  royalty,  and 
bounded  on  one  side  by  a  high  road,  and  on  the  other  by  amiU-lead. 

The  present  suspension  and  interdict  was  brought  by  the  pro- 
prietors of  the  Edinburgh  Academy,  and  the  Deaf  and  Dumb  In- 
stitution, which  were  situated  on  the  opposite  side  of  the  high  road, 
the  former  being  about  140  yards  distant  from  the  site  of  the  pro- 
posed slaughter-house,  and  by  two  private  proprietors,  one  of  whom 
had  a  house  and  garden  within  30  yards  of  the  proposed  buildings 
and  running  along  the  ipiH-Iead,  the  water  of  which  was  used  for 
the  purpose  of  washing ;  and  another  of  whom  had  a  dwelling-house 
and  tanwork,  also  bounded  by  the  mill-lead. 

The  bill  of  suspension  stated,  ^  That  the  offensive  smell  which 

<  will  arise  from  the  said  proposed  shambles,  the  impregnation  of 

<  the  water  of  the  foresaid  mill-lead  with  impure  matter  therefrom, 
*  and  the  danger  that  will  arise  from  the  driving  of  cattle  thereto, 
^  will  very  much  prejudice  the  interests  and  deteriorate  the  propei- 

<  ties  of  the  complainers ;  that  the  slaughtering,  of  .cattle, .  and  the 

<  use  of  property  as  shambles,  is  a  common  nuisance,  and  illegal  in 

<  the  neighbourhood  of  dwelling-houses,  and  within  the  precincts  and 

<  suburbs  of  towns ;  and  the  said  James  Pedie  has  no  right  or  title  to 

<  erect,  or  establish  and  use,  on  his  property  aforesaid,  the  shambles 
^  or  slaughter-houses  intended  by  him,  as  above  mentioned ;  and 
( the  complainers  have  good  right  and  interest  to  have  him,  and  all 
* -others  in  his  name,  interdicted  and  prohibited  therefrom;'  and 
praying  for  interdict  accordingly. 

The  defender  lodged  a  minute  in  the  Bill-Chamber,  in  which  he 
did  not  object  to  the  bill  being  passed  upon  caution,  for  the  pur- 
pose of  trying  the  question  of  nuisance,  or  to  the  interdict  being 
continued  in  so  far  as  related  to  the  pollution  of  the  mill-lead ;  b^t 
representing,  *  that  the  interdict  ought  at  least  to  be  recalled,  in  so 

<  far  as  relates  to  the  erection  of  the  houses  and  other  buildings  at 

<  present  in  progress,  or  any  other  buildings,  and  ought  to  be  con- 
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fined  to  the  letting,  uning  or  occupying  all  or  any  part  of  his  Baid  9  Mar.  1837. 
property,  and  the  buildings  erected  or  to  be  erected  thereon,  as     ''^^^^^'^ 
slaughter-houses  or  shambles,  for  the  purposes  aforesaid.     The  othere  v.'" 
respondent  is  perfectly  aware  that  the  erection  of  these  buildings  Pedie. 
must  now,  in  consequence  of  this  judicial  challenge,  be  at  his  own  ^.p^j^, 
risk ;  "but  he  is  confident  that  he  will  be  able,  in  the  course  of 
the  process  to  follow  thereon,  to  prove,  to  the  satisfaction  of  the 
Court,  that  his  projected  operations,  in  their  new  and  improved 
form,  will  constitute  no  nuisance  such  as  to  entitle  the  respondents 
to  interfere.' 

The  Lord  Ordinary  on  the  Bills,  (Corehouse,)  pronounced  the 
following  interlocutor  :  *  The  Lord  Ordinary  having  considered  the 
^  bill  and  answers,  with  the  minute  for  Mr  Pedie,  and  having  heard 

*  counsel  for  the  parties,  and  inspected  the  premises  in  question, 

*  passes  the  bill ;  but  in  respect  that  Mr  Pedie  desires  to  go  on 

*  with  the  erection  of  the  buildings  at  his  own  risk,  and  agrees  that 

*  bis  doing  so  shall  not  be  considered  as  affording  him  any  plea  of 

*  favour  when  the  question  of  nuisance  shall  be  determined,  recalls 
^  the  interdict  in  as  far  as  it  prohibits  the  erection  of  the  building, 
<  but,  quoad  ultra,  continues  the  interdict.' 

To  the  revised  reasons  of  suspension,  which  were  given  in  when 
the  case  came  to  depend  before  the  Lord  Ordinary,  revised  an- 
swers were  lodged  by  the  defender,  in  which  he  stated,  that  be- 
tween the  slaughter-houses  and  the  Academy  he  was  in  course  of 
feuing  a  range  of  genteel  houses,  upon  an  elegant  plan,  in  the  form 
of  a  crescent ;  that  the  shambles  were  to  be  constructed  upon  a 
new  and  improved  plan,  by  which  there  would  be  nothing  offen* 
sive  either  to  the  sight  or  smell,  nor  any  thing  of  the  nature  of  a 
nuisance  froiii  any  of  the  operations ;  that  when  the  buildings  were 
erected  and  finished,  nothing  of  them  would  be  seen  from  the  pro- 
perties of  the  suspenders  or  from  the  neighbourhood,  except  the 
high  walls,  which  were  to  exceed  twenty  feet  in  height,  and  to  be 
without  windows  or  doors  on  the  north,  east  and  west ;  and  the 
gateway,  which  would  enter  at  the  middle  of  the  north  wall  from 
the  adjoining  lane,  which  was  wholly  on  his,  the  defender's,  pro- 
perty, would  not  be  seen  from  any  quarter  except  from  the  said 
lane ;  that  these  shambles  were  not  to  be  used  as  public,  but  as 
private  killing-places,  each  place  being  let  to  one  flesher,  who  must 
keep  the  key  of  it,  and  prevent  any  one  else  from  doing  work  there. 
In  this  way  the  work  done  in  these  places  would  not  be  at  all  in 
proportion  to  the  extent  of  the  buildings;  as  much  work  could  be 
done,  according  to  the  way  in  which  other  killing-places  are  occu- 
pied, which  are  used  promiscuously  by  the  public,  in  fou^  kiliing- 
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9  Mar.  1837.  places>  as  io  the  whole  baiiding  contemplated  by  the  petitiooer  pot 
together ;  that  the  whole  of  the  cattle  to  be  slaughtered  at  tbe^e 
shambles  were  to  be  brought  in  at  an  early  hour  in  the  morning, 
long  before  the  hour  of  meeting  of  the  Academy ;  that  by  the  ploQ 
and  mode  of  slaughtering  to  be  adopted  on  the  premisesy  there 
would  be  no  immission  of  filth  of  any  kind  into  the  mill-lead; 
further,  before  the  water  of  the  mill-lead  reach  his,  the  defender's, 
property,  it  was  polluted  by  the  common  sewers  of  India  Place, 
part  of  Stockbridge,  Brunswick  Street,  and  Chirence  Street,  be- 
sides by  between  thirty  and  forty  private  and  one  public  necessary 
built  upon  it ;  that  wheii  the  waters  of  the  mill-lead  reached  Mr 
Lauder's  tannery,  they  were  still  more  contaminated  by  hb  opera- 
tions, in  the  course  of  which  all  his  putrid  hides  are  washed  in  the 
lead  after  ihey  are  taken  out  of  the  tan*pit,  both  subsequent  to  their 
being  steeped  in  lime  and  to  their  being  tanned  with  bark ;  that 
the  smell  emitted  from  Mr  Lauder's  premises,  where  they  adjoin 
to  the  piece  of  ground  in  question,  was  most  offensive,  and  ren- 
dered this  part  of  the  defender's  property  unfit  for  dwelling-houses. 
The  grievance  was  much  aggravated  by  the  noise  and  smoke  of  bis 
steam-engine. 


Lord  Ordi- 
nary's Inter- 
iocutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interlocutor: 
9d  March  1836. — The  Lord  Ordinary  having  heard  parties'  pro- 
curators,  and  considered  the  closed  record,  and  visited  the  ground, 
finds,  that  the  erection  of  shambles  or  slaughter-houses  in  the 
situation  proposed  by  the  respondent  would  be  a  public  nuisance, 
and  therefore  sustains  the  reasons  of  suspension,  and  continues 
the  interdict,  and  decerns;  finds  the  respondent  liable  in  tx^ 
penses,'  &c. 

Nate. — <  It  has  been  repeatedly  decided  that  the  slaughteriog  of 
cattle  in  the  suburbs  of  a  town,  or  in  the  immediate  neighbour- 
hood of  inhabited  bouses,  is  a  common  nuisance.  Whether  or 
not  it  be  possible  to  devise  means  by  which  the  various  offensive 
consequences  of  such  operations  may  be  mitigated,  or  entirely 
avoided,  it  is  not  for  the  Lord  Ordinary  to  determine*  Priiaa 
fiicie,  it  does  not  seem  likely.  But,  at  any  rate,  if  there  be  snch 
a  possibility,  it  was  incumbent  on  the  respondent  to  show  how  it 
was  to  be  accomplished.  But  the  respondent,  though  perfectly 
apprised,  by  the  proceedings  in  the  Bill- Chamber,  of  what  would 
be  expected  of  him,  gave  no  explanation,  but  merely  avers  in  ge- 
neral, ^  that  the  shambles  are  to  be  erected  on  a  new  and  improved 
^  plan,  by  which  there  will  be  nothing  offensive  to  the  sight  or 
*  smell,'  &c.  In  these  circumstances  the  Lord  Ordinary  thinks  the 
interdict  must  be  continued.' 
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The  defender  reclaimed^  and  lodged  a  note,  stating  what  had  9  Mat.  1837. 
taken  place  since  the  recall  of  the  interdict  against  building,  as  fol-    ^*V^^ 
lows :  ^  In  the  meantime  the  respondent  has  been  enabled  to  erect  others  V° 

*  two  of  his  kilUng-pIaces,  and  has  made  great  progress  with  a  third,  I'edie. 

<  so  as  to  allow  of  an  experiment  being  now  made  as  to  the  efficacy  oef^er's 
^  of  his  new  and  improved  phn  of  building,  in  preventing  all  of*-  Pleas. 

^  fence  or  nuisance,  either  to  the  sight  or  smell,  in  the  using  of 

*  these  buildings.  He  has  now,  therefore,  humbly  to  request  your 
'  Lordships'  permission  to  make  use  of  these  buildings  for  such  time, 

<  long  or  shor^  as  may  be  considered  sufficient  to  make  such  au 

*  experiment.     He  is  perfectly  willing  that  this  experiment  should 

<  be  conducted  in  any  way  that  your  Lordships  may  think  proper, 
c  and  that  the  matter  of  fact,  which  is  now  capable  of  actual  ascer- 
^  tainment,  should  be  established,  either  by  a  report  of  persons  qua* 
^  lified,  or  the  verdict  of  s.  jury,  or  in  any  other  way  that  your 
'  Lordships  may  think  proper.' 

The  Court  having  advised  the  reclaiming  note,  along  with  this 
minute,  a|>pointed  the  defender  (6th  Dee.  1836)  *  to  lodge  in  pro* 
^  cess  plans  of  the  buildings  lie  proposes  to  erect,  and  a  special 

<  condescendence  of  the  precautions  he  means  to  adopt,  in  order  to 

<  satisfy  the  Court  that  his  shambles  will  not  be  a  public  nuisance.' 

The  defender,  accordingly,  lodged  a  condescendence,  in  whicl^ 
lie  stated,  in  addition  to  the  fiicts  already  mentioned,  that  cattle  ap- 
proaching the  slaught6r*faou8es  by  a  lane  from  the  westward  would 
not  come  within  200  feet  of  any  part  of  the  New  Academy ;  and  fur* 
ther,  *  between  each  pair  of  killing^places  a  cess-pool  or  dung-pit 
t  is  constructed,  which  is  somewhat  like  a  closet,  six  feet  square, 

<  the  floor  of  which  is  sunk  considerably  below  the  level  of  the  ad- 

<  joining  pavement,  and  consists  of  a  hewn-stone  trough,  welt  jointed 

*  and  neatly  broached,  so  as  to  be  perfectly  tight.  Into  this  trough, 
'  whatever  liquid  is  spilt,  or  vrater  is  poured  upon  the  pavement  of 

<  the  killing-places,  will  find  its  way  by  means  of  a  small  aperture. 

<  No  liquid  can  ever  escape  from  the  killing-places  to  the  outer 

*  court ;  but  from  the  inclination  of  the  floors,  and  the  construction 
^  of  the  doors  of  access,  the  whole  is  immediately  tlischarged  inrto 

<  the  cess-pool.     The  upper  part  of  this  square  closet  is  completely 

*  shut  in  and  excluded  from  the  outward  air,  there  being  merely  an 

*  opening  to  each  of  the  killing-places,  for  the  purpose  of  disehar- 

*  ging  into  it  any  refuse,  which  opening  can  be  shut  by  a  close  lid. 

*  These  cess-pools  are  to  be  cleansed  every  second  day  by  the  far- 

*  mer  to  whom  the  manure  is  let,  before  five  o'clock  in  the  morning. 

*  For  this  purpose  there  is  an  access  from  the  outer  court  into  the 

<  cess-pool  by  a  locked  door,  of  which  he  has  the  key.     The  cattle 

*  are  to  be  brought  into  the  killing-places  at  a  very  early  hour  in 

d£  2 


770 


DECISIONS  OF  THE 


No.  137. 


9  Mar.  1837. 


Swinton  and 
Oihers  v. 
Pedie. 

Defender's 
Fleas. 


Pursuers' 
Pleas. 


the  morning,  so  that  there  will  be  no  such  thing  as  danger  from 
the  driving  of  the  cattle,  either  in  the  street  or  in  the  lanes.  By 
means  of  these  contrivances,  there  will  be  neither  danger^  nor 
offence  either  to  the  sight  or  smell.  It  will  be  perfectly  impossible 
for  any  one  on  the  outside  of  the  establishment  to  see  any  thing 
that  goes  on  either  in  the  slaughter-houses  or  in  the  court  Even 
in  the  court  itself  there  will  be  no  appearance  of  filth  or  of 
blood ;  and  from  it  there  will  be  no  immission  into  the  mill-lead  of 
any  filthy  or  offensive  substance  whatever.  There  will  be  no  smell 
of  an  offensive  kind  even  in  the  court,  and  far  less  on  the  outside 
of  the  buildings,  or  in  the  neighbourhood.  This  will  be  effectoatly 
prevented  by  keeping  all  the  refuse  from  being  exposed  to  the  ac- 
tion of  the  outer  air,  and  by  its  being  regularly  and  frequently  ta- 
ken away.' 

At  advising  the  cause,  with  this  condescendence,  and  answers 
thereto,  and  plans, 


Mutherfurd,  for  the  pursuers,  pleaded — That  no  sufficient  grounds 
had  been  stated  for  allowing  an  experiment,  especially  as  only  afev 
of  the  killing-houses  had  been  erected,  because  the  fair  experiment 
must  be  after  the  full  establishment  of  the  shambles  had  been  com- 
pleted. 

In  the  Burntisland  case,  cited  by  the  defenders,  there  was  a  ma- 
terial distinction  from  the  present ;  because  there  it  was  offered  to 
be  proved  that  a  complete  remedy  had  been  found  for  the  nuisance 
complained  of;  and  the  trial  proposed  was  hot  attended  with  loss  or 
danger  to  the  neighbourhood.  But  here  it  was  denied  that  it  had 
been  satisfactorily  proved  that  the  offence  to  the  sight  and  smell 
could  be  destroyed.  And  even  allowing  that  these  eould  be  got  the 
better  of,  there  were  other  attendants  on  shambles,  consisting  of 
twenty  or  thirty  killing-places,  which  must  render  them  a  nuisance, 
and  against  which  no  precautions  could  be  a  guarantee  :  The  dan- 
ger from  driving  cattle,  often  in  a  raised  and  excited  state, — the  pes- 
tilential effects  of  the  removal  of  the  filth, — and,  lastly,  the  class  of 
people  who  must  naturally  be  found  attending  such  an  establishment, 
even  during  the  time  it  was  permitted  merely  for  experiment,  would 
prevent  persons  from  sending  their  children  to  the  Academy;  would 
interfere  with  .the  comfort  of  the  neighbourhood  ;  and  would  lead  to 
great  depreciation,  if  not  to  the  total  destruction,  of  the  value  of  the 
property  of  the  pursuers.  Therefore,  on  the  principle  of  the  case  of 
Keltic  V.  Lindesay,  July  1814,  F,  C,  the  experiment  could  not  be 
permitted. 

Dean  ofFaculty^  for  the  defender,  pleaded — That  there  was  no  good 
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objection  to  the  experiment)  which  should  be  allowed  in  this  case,  OMar.  1837. 
as  it  had  been  in  that  from  Burntisland;  Trotter,  3d  March  1832.      ^**V^^ 
In  the  case  of  Keltic,  the  principal  objection  was  the  danger  to  others  »*° 
the  passengers  in  the  street  of  Perth  where  the  slaughter-house  was,  Pedie. 
arising  from  the  straggle  in  forcing  the  animals  into  the  building,  D^Jf^er^s 
to  enter  which  they  have  an  instinctive  repugnance,  when  they  Pleas, 
come  within  reach  of  the  smell,  or  see  the  blood ;  but  nothing  of 
this  kind  can  occur  here,  as  both  smell  and  sight  are  prevented. 
The  only  objection,  then,  was  the  danger  from  driving  the  cattle, 
and  the  inconvenience  from  the  class  of  persons.     But,  as  to  the 
cattle,  they  would  all  be  driven  early  in  the  morning ;  and,  besides, 
the  road  was  a  public  one,  and  all  the  cattle  killed  for  the  Edinburgh 
market  might  be  lawfully  driven  at  any  hour  along  that  road.    Then, 
the  butchers  and  others  connected  with  the  establishment  were  not 
more  objectionable  than  those  connected  with  the  tanwork  already 
existing;  and,  at  all  events,  that  they  could  not  be  said  to  be  a  legal 
nuisance.     The  defender  is  now  ready  to  complete  the  whole  work, 
and  take  the  risk  of  its  being  a  nuisance  or  not,  if  the  experiment 
is  to  be  granted. 

Lord  Gillies. — I  think  it  is  hard  to  prevent  a  trial  of  whether  an  Opinion  of 
operation  is  a  nuisance  or  not.  But  how  is  it  to  be  tried  in  the  pre-  ^"'^* 
sent  case  ?  for  though  it  may  be  shown  by  experiment  that  one  kill- 
ing-house is  no  nuisance,  yet  thirty  of  these  may  be  a  very  grievous 
one.  It  is  said  that  the  experiment  will  be  carried  on  at  the  ex- 
pense of  Mr  Pedie  :  that  follows  as  a  matter  of  course.  My  opinion, 
however,  is,  that  the  establishment  of  shambles  in  the  centre  of  a 
populous  town  is  certainly  a  nuisance.  It  is  said,  no  doubt,  that 
the  road  along  which  the  cattle  will  be  driven  is  a  public  road,  and 
that  it  is  perfectly  lawful  to  drive  cattle  along  a  street  or  public 
road.  That  may  be  all  true,  and  it  may  be  lawful  to  drive  cattle 
through  Grosvenor  Square ;  but  will  the  Court  allow  a  building  to 
be  erected  of  such  a  nature  as  to  make  it  necessary  that  cattle  should 
be  driven  every  day  in  quantities  through  a  street  of  that  descrip- 
tion ?  I  think  not.  I  believe  there  is  a  school  in  the  immediate 
neighbourhood  of  Smithfield ;  but  my  own  opinion  is,  that  an  esta- 
blishment like  this  is  any  thing  but  an  advantage  in  the  vicinity  of  a 
seminary  for  youth.  I  therefore  think  that  the  interdict  ought  to 
be  continued. 

Lord  President — I  feel  rather  inclined  to  grant  an  experiment 
in  this  case,  if  Mr  Pedie  chooses  to  complete  the  buildings,  and  to 
run  a  great  risk  in  making  the  attempt  In  my  opinion  it  is  a  very 
hazardous  experiment ;  but  I  think  that  a  trial  should  be  given  of 
the  mode  of  conducting  this  work,  which,  he  declares,  renders  it  no 
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9  Mar.  1837.  longer  a  nuisance.  Suppose  it  was  offered  to  be  proved  that  a  tan- 
work  could  be  conducted  so  as  to  create  no  nuisance^  I  think  I  would 
allow  the  proof,  and  I  am  rather  in  favour  of  granting  the  expe- 
riment. 

Lord  Corehouse. — Perhaps  I  cannot  give  so  unprejudiced  a  jadg- 
mient  in  this  case  as  the  rest  of  your  Ldrdshlps,  as  I  was  the  Ordi- 
nary before  whom  it  came  in  the  Bill-Chamber.  I  then  went  over 
the  ground  with  the  parties,  and  I  have  a  plan  of  the  separate  places 
and  their  relative  situations;  and  I  must  say,  that  when  I  saw  the  dis- 
tance of  the  proposed  erections  from  the  Academy,  I  thought  that 
no  peculiarity  in  the  mode  of  conducting  the  operations  that  could 
be  adopted,  would  prevent  these  shambles  being,  both  physically 
and  morally,  a  nuisance  of  the  very  worst  description.  I  do  not  allude 
merely  to  the  accumulation  of  filthy  and  putrid  matter,  to  which 
places  of  this  description  are  subject,  for  that  may  be  removed ;  nor 
to  the  smell  of  blood,  which  has  the  effect  of  scaring^  animals : 
there  are  other  attendant  circumstances  which  must  be  considered ; 
for  this  case  differs  from  the  Burntisland  case,  in  as  much  as  the 
offer  there  was  to  show  that  they  could  prevent  all  smell,  which  was 
the  subject  of  the  nuisance ;  but  such  is  not  the  offer  here.  It  is  only 
said  that  they  will  remove  the  offensive  objects  to  the  sight  and 
smelL  But  that  is  not  all  that  is  here  complained  of:  In  this  case 
there  are  other  serious  objections,  such  as,  the  danger  resulting 
from  the  driving  of  the  cattle,  and  the  low  class  of  persons  insepa- 
rably connected  with  such  an  establishment ;  and,  to  my  mind,  no 
sufficient  specification  has  been  given  of  the  mode  of  removing  them. 

Would  any  one  send  his  son  willingly  to  an  institution  within 
140  yards  of  shambles  consisting  of  nineteen  or  twenty  slaughter- 
houses, when  he  considers  the  danger  from  the  animals,  and  the  moral 
contamination  from  the  class  of  persons  who  necessarily  accompany 
such  an  establishment  ?  It  is  said  that  regulations  are  to  be  made 
to  prevent  any  thing  of  the  kind ;  but  who  is  to  enforce  the  regula- 
tions as  to  the  hours  of  driving,  for  instance  ?  I  think  common 
sense  points  out,  that  looking  to  the  whole  circumstances  in  a  com- 
plex view,  the  proposed  establishment  is  essentially  a  nuisance. 
There  was  one  private  proprietor,  who  had  a  house  which  he  and 
his  forefathers  had  occupied  along  with  a  garden  for  a  long  period, 
who  told  me  that  he  must  be  forced  to  leave  it,  as,  from  his  garden, 
he  would  hear  each  blow  which  felled  an  animal.  I  think  that  it  is 
a  bad  precedent  that  a  large  slaughter-house  should  be  placed  so 
close  to  a  district  of  an  inhabited  town.  I  do  not  think  that  it  is 
relevantly  condescended  on  how  the  smell  is  to  be  got  the  better 
of;  but  there  are  other  concomitants  which  are  not  offered  to  be 
taken  away,  and  I  therefore  am  against  granting  the  experiment. 
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hord  McuAenzie. — I  concur.     In  the  Baratisland  case,  the  smell  9  Mar.  1837. 
was  the  only  thing  complained  of;  and  it  was  offered  to  be  proved     T'V*^^ 
that  there  would  be  no  smell  at  all.     There  the  experiment  was  othen  v.^ 
allowed  with  safety;   because,  if  the  plan  was  not  successful,  it  ^^i^* 
could  be  discovered  at  once,  and  the  work  stopped  without  any  harm  o^nion  of 
being  done.  But  here  a  variety  ofobjections  are  to  be  obviated.  The  Court. 
proof  can  only  be  obtained  by  setting  a-going  a  large  establishment ; 
and  even  whilst  the  experiment  is  making,  the  injury  done  to  property 
may  be  very  great.     Indeed,  it  might  altogether  ruin  tlie  Academy. 
Therefore,  on  the  grounds  stated  so  fully  by  Lord  Corehouse,  I 
think  the  experiment  ought  not  to  be  allowed. 

The  Court  pronounced  the  following  interlocutor :  <  Tlie  Lords  Judgment. 

<  having  resumed  consideration  of  this  reclaiming  note,  with  the 

*  condescendence  ordered,  and  answers  thereto,  and  the  plans  and 

*  models  of  the  buildings,  and  heard  counsel,  adhere  to  the  interlo- 

<  ctttor  of  Lord  FuUerton  of  3d  March  1836,  and  refuse  the  desire 

*  of  the  note,  but  find  no  expenses  due  since  the  date  of  said  inter* 
f  locutor :  of  new  remit  the  account  of  the  previous  expenses  to  the 

<  Auditor,  to  tax  and  report.' 

liOrd  Ordinary,  FuUerton,  Act.  Sol- Gen,  {Rdhafitrdi)  Swinton.         Alt.  Dean 

^Fae.  (Hope,)  H.  J.  Roheiison.         J.  RuneU,  W.  S.  and  Janet  Ptdie,  W.  9. 
Agents.        D,  Clerk. 

C.  R. 


FIRST  DIVISION. 
No.  CXXXVin.  \Qtli  March  1887. 

JAMES  KERR,  (Taylor's  Trustee,) 

agaimt 

SIR  D.  H.  BLAIR  and  Others,  (Trustees  of  the  late 
Hugh,  Earl  of  Eglintoun,)  and  ROBERT  BALD  and 
Others,  (Trustees  of  the  late  John  Marshall.) 

Process. — Jury  Trial. — Proof. — Jurisdiction. — Founds  that 
the  Jury  Courts  when  a  separate  Courts  had  no  power  to  retransmit 
any  of  the  causes  enumerated  in  the  Jury  Court  acts^  as  appropriate 
fqr  that  Courts  to  the  Court  of  Session,  to  have  the  facts  determined 
according  to  the  modes  of  proof  there  competent ;  and,  therefore,  that 
the  Court  of  Session,  since  the  union  of  the  two  Courts,  had  no  power 
to  prevent  one  of  the  enumerated  cases  from  going  to  a  jury,  although 
it  might  be  considered  inappropriate  for  that  mode  oftriaL 
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10  Mar.  1837.  WiLLiAM  Taylob  was  lesseo  of  the  coaUfield.of  BartooboIiDt  8ita« 
^''^•v*^    ated  in  the  parish  of  Irvine  and  county  of  Ayr,  and  lying  betwixt 
and^ooierfc^*^  the  livor  Garnock  and  the  lands  of  Nethermains. 

On  his  bankruptcy,  Kerr,  the  pursuer,  as  his  trustee,  brought  the 

arrative.  present  action  against  the  defenders,  who  were  tenants  of  the  ad* 
joining  coal-fields  of  Langford  and  Snodgrass,  belonging  to  the 
Earl  of  Eglinton,  alleging  that  the  defenders  had  carried  on  their 
workings  in  an  improper  manner^  and  approached  too  near  tbe  bed 
of  the  river  Garnock ;  in  consequence  of  which  the  river  made  an 
irruption,  in  June  1883,  by  which  the  fiartonholn)  colliery  was 
drowned,  and  the  coal  rendered  unworkable  during  the  remaittiag 
years  of  Taylor's  lease,  in  right  of  which  the  pursuer  came,  by  vir- 
tue of  Taylor's  sequestration* 

The  action  concluded  for  L.7000,  in  name  of  damage,  for  the  loss 
suffered  in  consequence  of  his  colliery  being  rendered  unprodactive. 

After  a  record  had  been  made  up,  the  defenders  moved  Che  Lord 
Ordinary  to  grant  commission  to  persons  of  skill  to  take  a  proof  and 
report,  instead  of  sending  the  case  to  a  jury,  for  which,  they  alleged, 
it  was  not  suited,  as  it  involved  scientific  questions  too  technical 
and  abstruse  for  a  jury. 

This  motion  was  resisted  by  the  pursuer,  who  maintained  that 
the  case  must,  under  the  statutes,  as  a  matter  of  course,  be  sent  to 
a  jury. 

The  act  55.  Geo.  IIL  c.  42,  gives  a  discretionary  power  to  the 
Court  of  Session,  in  all  cases,  to  send  issues  and  matters  of  fact  to  a 

jury- 

The  statute  55.  Geo.  III.  c.  42,  sect.  I,  enacts,  <  Whereas  ex- 

<  tending  trial  by  jury  to  civil  causes,  in  that  part  of  Great  Britain 
'\  called  Scotland,  in  the  manner  provided  by  an  act  passed  in  the 

<  fifty-fifth  year  of  the  reign  of  his  present  Majesty,  intituled.  An 

*  act  to  facilitate  the  administration  of  justice  in  that  part  of  the 

*  United  Kingdom  called  Scotland,  by  extending  trial  by  jury  to 

<  civil  causes,  has  been  attended  with  beneficial  effects  to  the  ad- 

<  ministration  of  justice  :  And  whereas  it  is  expedient  that  &irther 

<  provision  should  be  made,  to  extend  and  regulate  trial  by  jury  in 

*  civil  causes,  and  that  the  said  act  should  be  in  part  altered  and 

<  amended,  and  the  Court  thereby  created  be  made  a  permanent 

<  part  of  the  judicial  establishment  of  Scotland :  May  it  therefore 

<  please  your  Majesty  that  it  may  be  enacted ;  and  be  it  enacted 

<  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
*   <  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 

*  in  this  present  Parliament  assembled,  and  by  the  authority  of  tbe 

<  same,  that  in  all  processes  raised  in  the  Outer- House  of  the  Court 

*  of  Session,  by  ordinary  action  or  otherwise,  on  account  of  injuries 
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<  to  the  persdn,  whether  real  or  verba!,  as  assault  or  battery,  libel^  10  Mar.  1837. 

<  or  defamation^  or  on  account  of  any  injury  to  moveables,  or  to    ^**V^^ 

*  lands,  where  the  title  is  not  in  question ;  or  on  account  of  breach  ][^a  Othe«**' 

*  of  promise  of  marriage,  seducUon  or  adultery,  or  any  action      

*  founded  on  delinquency,  or  quasi  delinquency  of  any  kind,  where  Narrative. 

<  the  conclusion  shall  be  for  damages  and  expenses  only ;  the  Lord 

<  Ordinary  of  the  Outer- House,  before  whom  such  processes  shall 

<  be  enrolled,  do  remit,  and  he  is  hereby  authorised  and  required, 

<  after  defences  afe  lodged,  to  remit  the  whole  process  and  produc- 

<  tions  forthwith  to  the  Jury  Court  in  civil  causes ;  which  last  men- 

*  tioned  Court  is  authorised  and  required,  according  to  rules  and 
^  regulations  which  the  said  Court  and  Court  of  Session  are  herein 

<  after  empowered  to  make,  to  settle  an  issue  or  issues,  and  to  try 

*  the  same  by  a  jury  to  be  summoned  and  impannelled  under  the 

*  pr4>V]sion  now  in  force,  or  herein  after  enacted  for  that  purpose.' 

Sections  2d  and  dd  refer  to  questions  of  law  and  relevancy, 
whidi  ought  to  be  decided  previous  to  remitting  to  the  Jury  Court, 
and' give  the  Court  and  Lord  Ordinary  power  to  decide  them. 

'  IV.  And  be  it  further  enacted,  by  the  authority  aforesaid.  That 
^  it  shall  and  may  be  lawful  for  the  Lords  Ordinary,  in  all  cases 

<  other  than  the  actions  for  damages  herein  before  enumerated,  when 

>  matters  of  faet  are  to  be  proved,  to  order  the  whole  process  and 

*  productions  in  the  cause  to  be  remitted  to  the  Jury  Court,  with- 

<  out  reporting  to  the  Inner" House;  and  the  said  Jury  Court  is 

*  hereby  authorised  and  required  to  settle  an  issue  or  issues,  and 

<  try  the  same  by  a  jury,  in  manner  aforesaid,'  &c. 

^  VI.  And  be  it  further  enacted,  by  the  authority  foresaid,  That 

<  it  shall  be  lawful  and  competent  for  the  Court  of  Session,  in  either 
of  its  Divisions,  in  all  cases  depending  in  the  Inner- House,  in  which 

<  matters  of  fact  are  to  be  proved,  if  it  shall  appear  to  them  ezpe- 

*  dientfor  the  due  administration  of  justice,  to  order  and  direct,  by 

<  special  interlocutor,  the  whole  process  and  productions  to  be  remit- 

*  ted  to  the  Jury  Court,  for  the  said  Court  to  settle  an  issue  or  issues, 
'  and  to  try  the  same  by  a  jury,  as  aforesaid,'  &c. 

*  XIL  And  be  it  further  enacted,  by  the  authority  aforesaid.  That 
'  it  shall  be  competent  and  lawful  for  the  Jury  Court,  when  it  ap- 

<  pears  to  the  said  Court,  in  the  course  of  settling  an  issue  or  issues, 

*  or  at  any  time  before  trial,  in  the  cases  remitted  to  them  as  afore- 
'  said,  that  there  is  a  question  or  questions  of  law  or  relevancy 

<  which  ought  to  be  previously  decided,  to  remit  back  the  whole 
'  process  and  productions  to  the  Division  of  the  Court  of  Session,  the 

<  Lord  Ordinary  or  Judge- Admiral,  who  remitted  the  same  to  the 

*  Jury  Court,  that  the  question  or  questions  of  law  or  relevancy 

>  may  be  considered  and  determined  there :  Provided  always,  that 
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10  Mar.  1837.  <  it  shall  be  lawful  to  the  said  Division,  Lord  Ordinary  or  Judge* 
KeiT»^  BifOr  ^  Admiral,  when  matters  of  fact  shall,  after  such  consideration  or  de« 
and  Others.     *  termination,  remain  to  be  proved,  again  to  remit  the  whole  pro* 

Narrative.      *  ^^^  ^"^  *^'^  ^^^  productions  to  the  Jury  Court,  in  order  that  an 

<  issue  or  issues  may  be  prepared  and  tried  as  aforesaid :  Provided 
'  further,  that  it  shfdi  be  competent  to  the  said  Division  and  Lords 

<  Ordinary  to  prepare  and  settle  an  issue  or  issues,  in  manner  afore* 

<  said,  for  the  purpose  aforesaid ;  and  it  shall  be  competent  for  the 

*  Jury  Court,  when  it  appears  to  the  said  Court,  in  the  course  of 

<  settling  an  issue  or  issues,  that  a  case  turns  upon  matter  of  com- 

<  plicated  accounts,  or  other  matter  to  which  trial  by  jury  is  not 
'  beneficially  applicable,  to  remit  back  the  whole  process  and  pro* 

<  ductions  as  aforesaid,  with  their  report  thereon,  in  order  that  the 

<  Division,  Lord  Ordinary  or  Judge* Admiral,  may  proceed  with 

<  the  same,  in  such  manner  as  shall  appear  to  be  most  expedient  for 

<  the  administration  of  justice. 

*  XIII.  And  be  it  further  enacted,  by  the  authority  aforesaid, 

<  That  nothing  in  this  act  contained  shall  extend^  or  be  oonstrued 

<  to  extend,  to  prevent  the  Court  of  Session,  in  either  of  its  Divi- 

<  sions,  or  the  Lords  Ordinary,  (save  and  except  in  the' cases- con- 
'  eluding  for  damages  herein  before  enumerated,)  or  the  Judge* 

<  Admiral,  unless  otherwise  instructed,  as  aforesaid,  by  the  Court  of 

<  Session,  to  take  proof  on  commisnon,  by  remit,  or  in  prsesentia, 

<  and  thereafter  disposing  of  the  cause  in  the  manner  now  practised 

*  in  such  cases.' 

The  act  6.  Geo.  IV.  c  ISO^i  sect.  28,  enacts,  <  And  whereas,  by  an 

<  act  passed  in  the  fifty-fifth  year  of  his  late  Majesty  King  Georn^  the 

<  Third,  intituled.  An  act  to  fitcilitate  the  administration  of  justice  in 

<  that  part  of  Great  Britain  called  Scotland,  by  the  extending  of 

<  jury  trial  to  civil  causes;  and  by  another  act,  passed  in  the  fifty* 

<  ninth  year  of  his  late  Majesty's  reign,  to  amend  the  act  above 

<  mentioned ;  and  by  regulations  framed  and  approved  of  in  the  man- 

<  ner  by  the  foresaid  acts  provided,  several  provisions  have  been 

<  made  relating  to  the  Jury  Court,  and  to  trial  by  jury  in  civil  causes, 

<  some  of  which  it  is  expedient  to  repeal,  vary  and  amend,  and  to 

<  make  other  provisions  for  the  further  improvement  of  that  mode  of 

<  trial ;  be  it  therefore  further  enacted.  That  the  provisions  of  the 

<  said  act  of  the  59th  of  George  the  Third,  by  which  it  is  directed  that 

<  certain  actions  be  remitted  to  the  Jury  Court,  but  that,  previous 

<  to  their  being  so  remitted  to  the  Jury  Court,  questions  of  law  or 

<  relevancy  may  be  raised,  pleaded  and  decided  in  the  Court  of 

*  Session,  shall  be,  and  the  same  are  hereby  repealed ;  and  the  fol- 

<  lowing  actions,  whether  originating  in  the  Court  of  Session  or  in 
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<  the  Court  of  Admiralty,  fthall  be  held  as  caases  appropriate  to  the  10  Mar.  1837. 

*  Jury  Court,  and  shall,  for  the  purpose  of  being  discussed  and  de-    ^^"^VT^ 
■*  termined  in  that  Court,  be  remitted  at  once  to  that  Court,  in  man-  ^^  others. 
«  ner  herein  after  to  be  directed,'  &c.  — ^ 

*  XXX.  And  in  contemplation  of  the  increase  of  causes  thus  to  N*^"*^^^** 

<  be  remitted  to  the  Jury  Court,  be  it  further  enacted,  That,  of  the 

<  Judges  of  the  Court  of  Session,  two  shall  be  appointed  as  addi- 

*  tional  Commissioners  of  the  Jury  Court;  and  that  in  the  preparation 

*  of  the  enumerated  causes  which  shall  be  sent  at  once  to  the  Jury 

<  Court  as  above,  the  Jury  Court,  or  one  of  the  Judges  thereof,  shall 

<  proceed  in  the  way  and  manner  herein  before  directed,  in  regard 

<  to  the  preparation  of  causes  in  the  Court  of  Session/ 

The  act  1.  Will.  IV.  c.  69,  sect.  I,  enacts,  <  That  from  and  after 

*  the  5th  day  of  October  next  after  the  passing  of  this  act,  the  juris- 

<  diction  for  trial  by  jury  in  civil  causes  shall  be  united  with  and  shall 

*  form  part  of  the  ordinary  administration  of  justice  in  the  Court  of 

<  Session  in  Scotland;  and  the  trial  of  causes  by  jnry  shall  take 

*  place  in  the  Court  of  Session,  as  herein  after  directed. 

'  II.  And  be  it  enacted,  That  from  and  after  such  union  all  causes 

<  and  issues,  which,  if  they  had  occurred  before  the  passing  of  this 

<  act,  must  by  law  have  been  tried  by  jury  in  the  Jury  Court,  shall 
^  be  tried  by  jury  in  the  Court  of  Session ;  and  such  causes  shall  be 
^  prepared  for  trial  by  the  Lords  Ordinary  respectively  before  whom 

<  such  causes  shall  depend*' 

<  XVI.  And  it  is  farther  enacted.  That  all  the  provisions  of  the 
^  foresaid  recited  acts  now  in  force,  in  so  far  as  not  inconsistent  with 

<  this  act, .  shall  be  continued  and  remain  in  force  until  altered  or 

*  revoked  by  Parliament,  and  that  all  rules  and  regulations  in  ob- 

<  servance  in  the  Jury  Court  at  the  time  of  the  union  of  jury  trial  in 

<  civil  causes  with  the  administration  of  justice  in  the  Court  of  Ses- 

*  ston,  established  and  enforced  by  Act  of  Sedertrnt,  shall  continue 

<  and  be  observed  as  rules  and  regulations  applicable  to  the  Court 
^  of  Session  after  such  union,  until  the  same  shall  be  altered  by  Acts 

<  of  Sederunt' 

The  Lord  Ordinary,  Corehouse,  reported  the  cause,  when  the 
Court  ordered  a  hearing  in  presence  of  the  whole  Judges. 

K€ayt  for  defenders. — This  is  a  case  which  turns  on  the  point,  DefenderB' 
whether  the  parties  carried  on  their  operations,  in  mining  for  coal,  ^^ 
iiv  a  cautious  and  proper  manner,  or  on  which  of  them  the  fault  lay 
which  led  to  the  inundation  of  the  colliery,  to  recover  the  damage 
of  which  the  present  action  is  brought  It  must  be  evident,  that 
on  the  whole  nature  of  the  inquiry,  and  especially  from  the  phrases 
which  are  totally  unintelligible  to  parties  not  intimately  acquainted 
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10  Mar.  1837.  with  the  management  of  collieries,  that  this  is  not  an  action  adapted 

^"^^V^    for  jury  trial ;  but,  on  the  contrary,  one  in  which  the  evidence  of 

aaToihers*"^   Scientific  persons  is  peculiarly  proper.    But  it  is  objected,  that  it  is 

not  competent  for  the  Court  to  adopt  this  course ;  and  it  is  said  that 

Fleas!,  ^^^       ^^^  Court  is,  vi  statuti,  forced  to  send  actions  of  this  nature  to  a  jury. 

On  reviewing  the  statutes,  it  will  be  found  that  the  statute  of 
1815,  55.  Geo.  III.  c.  42,  gives  power  to  the  Court  to  send  issaes 
to  a  jury  where  it  seems  to  them  expedient. 

The  next  act,  the  59.  Geo.  III.  c.  35,  by  sect.  1,  leaves  no 
discretion  in  the  Court  of  Session,  in  certain  classes  of  cases  there 
enumerated,  where  the  conclusions  shall  be  for  damages  and  ei- 
.  penses  only,  but  ordains  that  they  shall  be  sent,  de  piano,  to  the 
Jury  Court.      The  4th  section  relates  to  cases  '  other  than  the 
*  actions  for  damages  herein  before  enumerated,'  and  gives  to  the 
Lord  Ordinary  power  to  remit  matters  of  fact  to  a  jury.     But  the 
most  important  is  the  12th  section,  where  it  is  enacted,  that  in 
the  cases  remitted  to  the  Jury  Court,  as  aforesaid,  it  shall  be  com- 
petent for  that  Court,  when  it  appears,  in  the  course  of  settling  an 
issue  or  issues,  that  a  case  turns  upon  matter  of  complicated  ac- 
counts, or  other  matter  to  which  trial  by  jury  is  not  beneficially 
applicable,  to  remit  back  the  case  to  the  Court  of  Session.     It 
will  be  observed,  that  the  cases  to  which  this  section  alludes  are 
all  cases  remitted  <  as  aforesaid,'  generally,  and  without  exception. 
That  this  clause  was  intended  to  apply  to  all  cases  without  qudifica- 
tion,  both  in  enumerated  and  non-enumerated,  is  evident  from  the 
fact,  that  the  qualifying  words  used  in  the  4th  section,  <  other  than 
<  the  enumerated  cases,'  are  here  left  out.     Now,  it  is  clear  that  if 
this  power  of  remitting  back  is  to  be  held  to  apply  to  one  only  of 
these  classes  of  cases,  it  must  apply  to  the  enumerated  actions 
which  are  sent,  de  piano,  to  the  Jury  Court;  because,  in  those  ac- 
tions where  the  Court  of  Session  had  a  discretionary  power,  they 
must  be  held  to  have  decided  that  they  were  cases  fitted  for  jury 
trial,  and  therefore  the  necessity  of  such  a  remit  to  have  that  point 
decided  was  obviated.     In  the  case  of  Sir  J.  Leslie  v,  Blackwood, 
8.  Mur,  160,  which  was  an  action  for  libel,  it  was  held  that  there 
could  be  no  doubt  that  the  first  clause  of  the  12th  section  applied 
to  the  enumerated  cases ;  and  an  interpretation  of  the  act,  which 
would  make  the  latter  branch  apply  to  a  different  class  of  cases,  is 
totally  inadmissible.     The  meaning  of  the  act  is  simply  this,  that 
the  Court  of  Session  was  to  have  no  discretionary  power  to  with* 
hold  certain  classes  of  cases  from  the  Jury  Court,  but  was  bound  to 
send  them  there,  de  piano.     The  Jury  Court,  however,  were  to 
have  a  power,  in  certain  circumstances,  to  send  back  to  the  Court 
of  Session  some  of  these  cases,  to  be  tried  by  the  old  form.     This 
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was  a  proper  and  salutary  provision,  as  many  of  the  enumerated  lOMar.  1837. 
cases  might  result  in  questions  of  accounting  or  scientific  inquiry, 
wholly  unfitted  for  investigation  before  a  jury,  which  the  Court  of 
Session,  remitting,  as  they  were  bound,  de  piano,  could  not  anti- 
cipate; and  therefore  it  was  proper  that  such  discretionary  power 
as  that  contended  for  should  be  vested  in  the  Jury  Court.  It  can- 
not be  doubted  that  instances  have  occurred  of  cases  belonging  to 
the  enumerated  class  which  have  been  found  totally  unfit  for  jury 
trial ;  for  instance,  the  case  of  Lady  Mary  Lindsay  Crawford  v. 
Dickson,  2.  Wilson  8f  Shaw^  354,  and  the  case  about  the  machinery 
of  the  Royal  William  steam-boat. 

Nor  can  the  13th  section  be  held  as  repealing  any  part  of  the 
preceding  one,  as  it  can  be  easily  explained  without  giving  it  that 
effect  It  is  clear  that  the  powers  given  in  the  preceding  sections, 
at  the  discretion  of  the  Court,  to  send  matters  of  fact  to  a  jury,  was 
not  intended  to  prevent  its  exercising  the  original  power  of  taking 
proof  on  commission,  exceptonly  in  the  enumerated  cases,  where  such 
proof  was  excluded  in  the  first  instance,  and  the  Court  was  forced 
to  send  them  at  once  to  a  jury.  This  is  the  fair  meaning  of  the 
13th  section ;  and  it  can  never  be  said,  with  any  consistency,  that 
it  was  intended  to  prevent  this  Court  adopting  its  own  forms  of 
taking  proof,  when  those  enumerated  cases  were  remitted  back  to 
them  for  that  purpose  by  the  Jury  .Court  Thus,  the  I3th  sec- 
tion contains  nothing  which  is  inconsistent  with  the  interpretation 
which  has  just  been  given  to  the  12th. 

But,  then,  it  is  farther  said  that  the  1 2th  section  is  repealed  by  the 
2dth  section  of  the  next  act,  of  6.  Geo.  IV.  c.  120,  passed  in  1825; 
but  that  section  merely  repeals  the  power  of  the  Lord  Ordinary  to 
decide  questions  of  law  and  relevancy  before  sending  to  the  jury. 
The  words,  ^  shall  be  held  appropriate  to  the  Jury  Court,'  cannot  be 
said  to  repeal  the  previous  discretionary  power  to  remit  back  to 
the  Court  of  Session. 

And  by  the  next  act,  the  1.  Will.  IV.  the  Jury  Court  is  incorpora- 
ted with  the  Court  of  Session  ;  therefore  this  Court  is  now  sitting  as 
the  Jury  Court,  and  has  all  the  discretion  which  was  formerly  in  it  to 
determine  whether  a  cause  is  appropriate  for  jury  trial,  and,  if  not,  to 
try  it  according  to  the  forms  of  the  Court  of  Session,  even  though  one 
of  the  enumerated  cases.  It  is  to  be  remarked,  that  it  is  provided,  by 
the  16th  section  of  the  last-mentioned  act,  that  all  the  provisions  of 
the  previous  statutes,  in  so  far  as  not  inconsistent  with  this  act,  shall 
remain  in  force ;  so  that  the  provisions  of  the  12th  section  of  the  act 
in  1829  cannot  be  held  to  be  repealed  by  implication,  in  the  absence 
of  any  express  revocation. 

Therefore  it  is  competent  for  the  Court  to  have  this  case  decided 
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Dean  of  Faculty^  for  the  pursuer,  pleaded — The  three  great  prin- 
ciples on  which  jury  trial  was  instituted  were,  \st^  That  the  viva 
voce  deposition  of  the  witnesses  was  in  general  the  best  mode  of 
taking  all  kinds  of  evidence ;  ^dly^  That  the  jury  was  the  best  tri- 
bunal to  judge  of  evidence  in  questions  of  fact ;  and,  3d/y,  That 
the  jury  was  in  an  especial  manner  the  most  competent  tribunal 
for  assessing  damages.  The  pursuer  has  the*  deepest  interest  in  all 
these  three  characters  inherent  in  jury  trial,  but  more  especially  in 
the  two  latter;  and  the  Court  have  no  power  to  deprive  him  of  the 
benefit  which  he  conceives  he  would  derive  from  them,  as  it  can>* 
not  be  denied  that  this  is  properly  an  action  of  damages,  for  injury 
done  to  land,  involving  no  question  of  title  whatever,  that  is,  no  ques- 
tion of  title  as  justifying  possession  or  use. 

This  case  is  one  of  the  simplest  kind,  and  results  into  the  ques- 
tion, whether  the  party  withdrew  the  supports  of  the  colliery,  by 
which  it  was  flooded*  It  is  said  the  terms  are  difficult  and  the 
question  abstruse ;  but  it  will  always  be  found  that  cases  are  made 
clear  sooner  to  a  jury  than  to  any  other  tribunal,  and  ten  times  more 
easily  than  before  a  commissioner;  because  the  technical  terms  are  ex- 
plained on  the  spot,  and  less  irrelevant  matter  is  introduced ;  and, 
indeed,  the  experience  of  this  advantage  in  a  neighbouring  country 
was  the  principal  cause  of  the  introduction  of  jury  trial  into  Scot- 
land. It  is  said  that  this  case  would  be  better  determined  by  a  re- 
mit to  skilful  persons.  If  that  is  done  of  consent  of  parties  it  is  com- 
petent and  proper,  and  it  may  be  a  good  method  of  disposing  of  any 
special  case  that  may  sometimes  occur  even  in  the  enumerated  cases ; 
but  it  is  proper  that  it  should  be  discretionary.  It  is  remarkable 
that  a  bill,  lately  brought  in,  in  England,  to  compel  parties  to 
agree  to  references  in  certain  cases,  was  rejected  in  Parliament; 
therefore,  in  England,  the  compulsion  on  parties  to  refer  their  cases 
is  limited  to  that  of  the  judicial  advice  of  the  Judge. 

On  turning  to  the  statute,  it  will  be  found,  that  the  first  act  of 
1815  left  the  cases  which  were  to  be  sent  to  a  jury  entirely  to  the 
discretion  of  the  Court 

The  principle  on  which  the  second  act,  1819,  was  framed,  was 
to  take  a  certain  class  of  cases,  which  had  been  found,  by  the  ex- 
perience of  England,  to  be  best  adapted  to  jury  trial,  and  to  appro- 
priate them  for  that  mode  of  disposal.  That  act  is  to  extend  jury 
trial.  Now,  no  difference  would  have  been  made  from  the  former  acl^ 
if  all  discretion  had  not  been  taken  away  in  certain  cases,  of  withhold- 
ing them  from  the  jury.    The  first  section  contains  the  enumeration 
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of  cases,  wherein  the  Court  of  Session  is  authorised  and  required  to  lo  Mar.  1837. 
remit  de  piano  to  the  Jury  Court  to  settle  an  issue  or  issues,  and  to     ^^^^V^^ 
try  the  same  by  a  jury.     It  cannot  be  denied  that  these  cases  were  and^oihm  *^ 

assumed  by  the  Legislature  as  fit  for  jury  trial ;  and,  in  fact,  of  this       

enumeration,  none  have  occurred  to  which  it  was  inappropriate.  pJ'eM'^^" 
The  two  next  sections  make  certain  farther  provisions  for  the  enu- 
merated class  of  cases ;  and  of  that  class  no  further  notice  is  ta- 
ken until  a  verdict  has  been  pronounced.  The  fourth  section  then 
commences  the  enactments  relative  to  a  separate  class  of  cases, 
viz.  all  cases  <  other  than  the  actions  enumerated ;'  and,  in  fact,  all 
the  subsequent  sections,  until  the  twelfth,  apply  to  this  second  class 
of  cases,  ^  other  than  the  enumerated.'  For  instance,  the  sixth  sec- 
tion applies  to  cases  *  where  matter  of  fact  may  arise  in  the  Inner- 
*  House,'  which  evidently  shows  that  it  cannot  be  one  of  the  enu- 
merated cases,  which  could  only  be  there  on  a  point  of  law. 

The  twelfth  section,  immediately  following  those  which  apply  to 
the  non-enumerated  cases,  can  never  be  held  to  refer  back  and  do 
away  or  control  the  enactments  in  the  three  first  sections,  relative 
to  the  separate  class  of  enumerated  cases*  Nor  does  the  case  of 
Leslie  v.  Blackwood  in  the  least  disprove  this  assertion.  It  is  there- 
fore clear  that  the  twelfth  section  is  applicable  to  the  non-enumera- 
ted cases,  in  which  there  ^as  a  discretionary  power  in  the  Court  of 
Session  to  remit  to  the  Jury  Court  or  not,  as  should  be  thought 
proper.  It  alludes  specially  to  the  Division,  Lord  Ordinary,  or 
Judge- Admiral,  as  remitting  to  the  Jury  Court ;  which  evidently 
shows  that  it  could  not  be  applicable  to  the  enumerated  cases,  which 
it  was  imperative  on  the  Lord  Ordinary  to  send  de  piano  to  the 
Jury  Court,  so  that  they  could  not  have  been  in  the  Division. 

Besides,  it  is  evident,  from  the  words  of  the  twelfth  clause,  that 
it  is  the  matter  of  the  cause,  and  not  the  difficulty  in  point  of  evi- 
dence, which  is  to  entitle  the  Jury  Court  to  remit ;  therefore  that 
clause  cannot  apply  to  the  class  of  cases  which  have  been  found  to 
consist,  in  the  abstract,  of  matter  fitted  for  jury  trial. 

But  this  becomes  more  evident  when  the  twelfth  is  read  along 
with  the  thirteenth  section ;  for  that  declares  peremptorily  that  a 
proof  by  commission  is  excluded  in  the  enumerated  cases ;  there- 
fore the  twelfth  section,  from  the  terms  of  its  provisions,  must  ne- 
cessarily refer  to  cases  in  which  the  Court  can  grant  a  proof  by  com- 
mission, which,  it  is  thus  seen,  are  the  non-enumerated  cases  alone. 

Then,  by  the  act  1825, 6.  Geo.  IV.  c.  120,  sect.  28,  it  is  declared, 
that  certain  actions  shall  be  held  appropriate  to  the  Jury  Court,  and 
shall,  for  the  purpose  of  being  discussed  and  determined  in  that 
Court,  be  remitted  at  once  to  that  Court  This  creates  an  insur- 
mountable difference  between  the  enumerated  and  non-enumerated 
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10  Mar.  1837.  caBes.  The  former  are  sent  at  once,  and  once  for  all,  to  be  deter- 
mined in  the  Jory  Court;  and  it  would  be  singular  if,  by  the  method 
for  determining  them  in  that  Court,  they  could  be  sent  bade  to  the 
Court  of  Session  to  take  a  proof  by  commission.  The  words  of  the 
section  clearly  import  a  repeal  of  the  power  in  the  Jury  Court  to 
send  back  any  of  those  cases,  if  such  a  power  ever  existed.  And 
this  section  in  substance  follows  out  the  principles  of  the  previous 
statute,  of  looking  to  the  subject-matter  of  the  cause  as  the  test  of 
its  fitness  for  jury  trial,  and  of  extending  the  class  of  cases  which 
were  to  be  exclusively  appropriated  to  the  Jury  Court 

The  next  statute,  the  1.  Will.  IV.  incorporates  the  Court  of 
Session  into  the  Jury  Court ;  but  to  prevent  the  possibility  of  ex- 
tinguishing jury  trial,  the  distinction  between  the  Courts  is  kept  up 
by  a  separate  form  of  process,  appropriated  to  each.  The  second 
section  of  this  act  enacts,  that  all  cases  which,  after  the  union,  must 
by  law  be  tried  by  jury  in  the  Jury  Court,  shall  be  tried  by  jury  in 
the  Court  of  Sessk)n.  In  regard  to  the  case  of  LAdy  Mary  Lindsay 
Crawford  v.  Dickson,  it  is  important  to  remark  that  she  did  not  ob- 
ject to  the  remit ;  and,  second,  that  it  was  not  one  of  the  enumerated 
cases. 

Therefore,  on  the  whole,  it  is  quite  dear  that  the  Court  have  no 
power  to  prevent  this  case  from  going  to  a  jury. 


Judgment. 


The  Judges  delivered  separate  opinions,  which  are  g^ven  at 
length  in  the  Appendix,  No.  V. 

The  Lord  President  and  the  Tjord  Justice^Clerk^  with  Lords  Mea- 
dowbankf  FuUerton^  Jeffrey  and  Cockburriy  gave  their  votes  that  it 
was  incompetent  to  make  the  remit  to  persons  of  skill.  Lords  GiU 
lieif  Mackenzie^  Medwyn^  Corehouse  and  Moncreiff  gave  their  votes 
in  favour  of  the  competency.  Lord  Glenlee  was  absent,  and  Lord 
Cvninghame  declined  voting,  on  the  plea  of  non  liquet. 

The  Cdiir^  accordingly,  by  a  majority  of  one,  pronounced  the  fol- 
lowing judgment:  *  The  Lords  having  heard  counsel  in  presence 

<  of  the  whole  Court,  and  having  considered  the  different  acts  of 
'  Parliament  regarding  trial  by  jury  in  civil  causes,  and  having  par- 

<  ticular  regard  to  the  12th  and  13th  sections  of  the  act  59.  Geo.  III. 

<  c.  35,  are  of  opinion,  and  find  and  declare  accordingly,  that,  in  the 

*  cases  enumerated  in  the  said  acts  as  appropriated  for  trial  by  jury, 

*  where  the  conclusion  is  for  damages,  they  have  no  power  to  take 

<  proof  by  commission,  on  remit  or  in  prsesentia,  but  must  remit  all 

<  such  cases  to  be  tried  by  jury.' 

Lord  Ordinary,  ConkcmM.  Act.  Dtim  qfFae.  (Hope^)  itnaaeflL  JSCeajf,  Mair. 

SoL'Ckm.  fRmthtrfwrd^J  A.  Amlersoiu  Wvdunpom  jr  MacK  W.  &  Jc 

MUhr,  W.  S.  Tod^HiU,  W.  S.  Agents. 

C.  R. 
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WILLIAM  ANDERSON,  Town-Clerk  of  Leith, 

against 

JOHN  HARVIE,  as  Clerk  to,  and  for  behoof  of  the 
Commissioners  of  Police  of  Lejth. 


Public  Officer. — Town-Clerk. — Stat.  7.  and  8.  Geo.  IV. 
c.  112,  $  35,  137,  138.— (Leith  Police  hcrt.)— The  above  sta^ 
iute  provided  that  the  towti'^clerk  ofLeith^  appointed  by  Hie  Magia- 
tratesand  Town- Council  ofEdinburght  should  be  clerk  to  the  courts 
of  Police  ;  but  the  rights  of  the  city  of  Edinburgh  in  the  appoint" 
ment  of  town-clerk  wercy  by  a  subsequent  special  statute^  transferred 
to  the  Magistrates  and  Town-Council  of  Leith.  Upon  the  death  of 
the  town-clerk  appointed  by  the  Magistrates  of  Edinburgh^  who 
officiated  as  clerk  of  the  Police  Courts  (his  rights  having  been  re- 
served  by  the  special  statute^)  the  appointment  of  town-clerk  was  con^ 
f  erred  on  a  party  who  had  been  the  former  clerk's  assistant  and  con^ 
junct  town-clerk  ;  the  right  of  appointment  of  clerk  to  the  courts  of 
Police  being  claimed  by  the  Commissioners  of  Police^ — interim  pos- 
session awarded  to  the  town-derk  appointed  by  the  Magistrates  and 
Town-Council  of  Leith* 

By  the  7.  and  8.  Geo.  IV.  c.  112,  §  137,  (Municipal  and  Police  Act  NarmtiTe. 
of  Leith,)  it  is  provided,  ^  That  the  town*cIerk  of  Leith,  appointed 

<  by  the  said  Lord  Provost,  Magistrates  and  Town-Council  of  the 

<  city  of  Edinburgh,  shall  be  clerk  to  the  courts  of  Police  to  be  held 

<  under  the  authority  of  this  act,  and  shall  have  such  suitable  salary, 
^  for  any  additional  trouble  which  he  may  have  in  the  execution  of 

<  his  duty  as  such  clerk,  as  shall  be  fixed  by  the  said  Commissioners, 

<  provided  that  nothing  contained  in  this  clause  shall  be  construed 

<  to  apply  to  the  clerkship  of  the  court  of  the  Sheriff-substitute.' 

By  section  138.  it  is  provided,  <  That  if  the  said  town-clerk  shall 
^  neglect  or  refuse  to  discharge  the  duties  of  clerk  to  the  Police 

<  Court,  a  representation  to  that  effect  shall  be  made  to  the  said 

<  Sheriff-substitute,  or  by  the  said  Magistrates  to  the  Lord  Provost, 

<  Magistrates  and  Council  of  Edinburgh ;  and  the  said  Lord  Pro- 

<  vost  and  Magistrates  shall,  after  due  inquiry,  make  due  provision 

<  for  the  discbarge  of  the  said  duties,  by  appointing  a  proper  person 

<  to  perform  the  same;  or  if  the  said  Lord  Provost  and  Magistrates 
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shall  neglect  or  refuse  to  take  tbe  necessary  steps  for  the  said 
purpose,  within  twenty-one  days  after  such  representation,  it  shall 
and  may  be  lawful  for  the  Commissioners  to  appoint  a  proper  per- 
son to  discharge  the  said  duties.' 

By  section  140.  it  is  ^  provided  always,  That  a  record  shall  be 
preserved  of  the  charge  and  of  the  sentence  pronounced,  and  no 
fees  shall  be  exigible  from  the  said  Commissioners  in  any  action 
pursued  at  the  instance  of  the  intendant  of  Police,  but  the  said 
Commissioners  shall  make  a  suitable  allowance  on  that  account  to 
the  clerk  of  court,  without  prejudice  to  bis  receiving  his  fees, 
where  fines  and  espenses  are  decerned  for  and  recovered  from 
offenders.' 

By  section  35.  it  is  enacted,  *  That  it  shall  be  the  duty  of  the 
said   Commissioners,   and  they  are  hereby  authorised  and  em- 
powered to  appoint  a  clerk,  collector,  treasurer,  assessor,  iaten- 
dant,  and  all  other  persons  necessary,  towards  tbe  execution  of 
this  act,'  &c.  *  and  generally  to  execute  tbe  whole  matters  by  this 
act  committed  to  their  charge.' 
Hugh  Veitch  was  the  town-clerk  of  Leitb,  appointed  by  the 
Lord  Provost,  Magistrates  and  Coancil  of  Edinburgh,  when  the 
above  act  was  passed.     Mr  Veitch,  either  personally  or  by  the  sus- 
pender, Mr  Anderson,  who  held  a  commission  from  bim  as  towo- 
derk-depute,  acted  as  clerk  of  tbe  Police  Court  from  the  date  of 
tbe  act  downwards.     Upon  Mr  Veitch's  application,  tbe  suspender 
was,  in  June  1836,  conjoined  with  him  in  the  oflBce  of  town-clerk  of 
Leith  by  the  Magistrates  and  Town-Council  of  Leith,  in  virtue  of 
the  powers  conferred  upon  them  by  the  Burgh  Reform  Act  of  1833. 
Since  then  the  suspender  discharged  the  duties  of  the  office,  inda- 
ding  those  arising  out  of  the  office  of  clerk  to  the  Police  Courts. 

Mr  Veitch  died  upon  the  15th  of  January  1837,  and  upon  the 
21st,  the  suspender  was  appointed  by  the  Provost,  Magistrates  and 
Council  of  Leith  to  be  their  town-clerk. 

By  the  Burgh  Reform  Act,  the  mode  of  the  appointment  of  the 
Magistrates  of  Leith,  as  well  as  of  the  town*clerk,  after  tbe  death 
of  the  incumbent,  was  changed.  The  appointment  of  the  Magis* 
trates  and  Council  was  placed  in  the  hands  of  the  registered  electors, 
and  the  appointment  of  a  town-clerk  was  placed  in  the  hands  of  the 
Council.  The  suspender,  in  virtue  of  these  different  appointments, 
officiated  as  clerk  to  the  Police  Court  He  attended  in  court  dailyj 
and  was  in  possession  of  the  records  of  court 

The  Commissioners  of  Police  met  on  the  27th  January,  and  by 
a  majority  passed  a  resolution,  to  the  effect  that  they  had  a  right  of 
appointment  to  the  office  of  clerk  to  the  Police  Court,  and  there- 
after proceeded  to  elect  the  respondent,  Mr  Harvie,  to  the  office* 
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Mr  Anderson  presented  the  present  bill  of  suspensioni  craving  in-  10  Mar.  IB37. 
terdict.     The  Lord  Ordinary  granted  an  interdict,  and  upon  advising    '^^^V^^ 
the  bill  with  answers,  passed  the  bill  of  suspension,  and  continued  i^„^^  ^' 
the  interdict,  on  the  ground  stated  in  the  following  note  : 

^  It  is  not  disputed  that  the  complainer  is  at  present  the  lawfully  Lord  OrdU 

<  elected  and  only  acting  town-clerk  of  Leith*     No  doubt  he  is  ^^^  *    ^^^' 

*  chosen  by  the  Town- Council  of  Leith;  but  the  Magistrates  and 

<  Town- Council  of  Edinburgh  do  not  now  elect  any  town-clerk  of 

<  Leith :  they  have  abandoned  or  acquiesced  in  the  parliamentary 

<  transfer  of  the  patronage  of  this  oiBce  to  the  Town-Council  of  Leith* 

<  The  present  case,  then,  depends  on  the  proper  construction  that 

<  fisills  to  be  put  on  the  137th  section  of  the  Leith  Police  Act,  which 

<  provides  that  the  town-clerk  of  Leith  ^  appointed  by  the  Lord 
<<  Provost,  Magistrates  and  Town- Council  of  the  city  of  Edinburgh, 
<<  shall  be  clerk  to  the  courts  of  Police,'  &c.  &c, ;  and  the  question 

*  comes  to  be,  whether  the  derivation  of  the  clerk's  appointment^ 

<  set  forth  in  that  clause,  (corresponding  with  the  state  of  the  office 

<  at  that  time,)  is  to  be  held  as  a  restrictive  quality  in  his  appoint* 

*  ment  of  clerk  to  the  Police  Court,  or  merely  as  a  demonstrative 

<  addition,  pointing  out  more  clearly  the  legitimate  and  acting  town* 

<  clerk  for  the  time,  as  the  party  who  was  to  officiate  in  the  Police 

<  Court  ?   At  present,  the  Lord  Ordinary's  impression  is,  that  the 

<  latter  is  the  sound  interpretation  of  the  clause.     At  the  date  of 

*  the  Leith  Police  Act,  in  1827,  the  Magistrates  and  Town-Council 

*  of  Edinburgh  appointed  the  Magistrates  of  Leith  as  well  as  the 

<  town-clerk.     But  that  was  altered  by  one  of  the  Scotch  municipal 

<  acts,  passed  in  1833,  (3.  and  4.  Will.  IV.  cap.  77.)     The  par- 

<  liamentary  electors  then  got  right  in  Leith  to  choose  their  coun- 

<  cillors,  and  the  latter  were  authorised  to  elect  the  Magistrates; 

<  while  the  new  Town- Council  were  also  empowered,  by  section 

<  26,  to  choose  the  town-clerk,  <  without  prejudice  to  the  lawful 
"  right  of  any  existing  town-clerk  in  any  such  burgh  or  town  to  hold 
<<  his  office  of  town  clerk,  or  clerk  to  the  Magistrates  and  Council, 
^^  ad  vitam  aut  culpam.'     Now,  it  can  hardly  be  questioned  that 

*  the  Magistrates  of  Leith,  as  now  chosen,  have  all  the  police 

<  powers  transferred  to  them  which  their  predecessors  had  when 

<  they  were  appointed  by  the  Magistrates  and  Council  of  Edinburgh. 

<  The  powers  given  to  magistrates  by  the  Police  statute  are  held  as 

<  bestowed  on  the  Magistrates  of  Leith,  holding  that  office  accor- 

<  ding  to  law  for  the  time.    On  the  same  principle,  it  would  appear 

<  that  a  similar  construction  is  applicable  to  the  right  given  to  the 

*  town-clerk  to  be  clerk  of  the  Police  Court.     The  privilege  of 

<  acting  as  such  must  be  presumed  to  have  been  bestowed  on  the 

*  acting  town-clerk  for  the  time;  and  although  the  town-clerk  was 
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described  in  the  act  as  appointed  by  the  Magistrates  of  Edinburgh, 
it  is  not  to  be  inferred  that  the  privilege  of  officiating  in  the  Police 
Court  was  not  transferable  to  any  qualified  party,  holding  the 
office  of  sole  town-clerk,  when  the  nomination  passed  legally  into 
the  hands  of  other  patrons  than  the  Magistrates  of  Edinburgh, 
The  concluding  words,  also,  of  the  26th  clause  of  the  general 
Municipal  Act  rather  lead  to  this  construction,  as  it  saves  the 
rights  of  existing  town- clerks  ad  vitam  aut  culpam :  thus  sanction- 
ing an  inference,  that  after  their  death  the  new  town-clerks  shall 
have  all  the  public  and  statutory  rights  and  privileges  of  former 
town-clerks.  Farther,  if  the  present  town-clerk  has  not  a  legal 
right  to  act  as  clerk  to  the  Police  Courts,  it  is  very  doubtful  if  the 
Commissioners  have  any  right  at  all  by  statute  to  elect  a  clerk  for 
these  courts.  The  35th  and  44th  sections  apply  only  to  the  pro- 
per administrative  business  of  the  Commissioners,  for  whidi  a 
clerk  is  necessary,  and  not  to  the  Police  Courts,  where  the  Com- 
missioners do  not  officiate.  These  views  may  very  possibly  be 
liable  to  question ;  but  even  if  they  are,  it  is  proper  that  such  a 
case  as  the  present  should  be  discussed  deliberately  on  expede 
letters  and  a  completed  record.  If  so,  it  is  apprehended,  that  in 
the  meantime  possession  should  be  given  to  the  clerk  appointed 
by  the  judges  who  act  in  the  court  where  he  is  to  officiate.' 


Judgment.  Mr  Harvie  reclaimed^  but  the  Court  adhered. 

Lord  Ordinary,  Cuninghame,  Act.  Dean  of  Vac,  (Htipe^)  Ivory,  Ait. 

Keay,  APNeili,  and  Marshall        Akxander  Robertson,  W.  S.  James  Siuari,  and 
John  Harvie,  Agents.         T.  Clerk. 

R. 
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HERCULES  INSURANCE  COMPANY 

affavist 
JOHN  HUNTER. 

Insurance.  —  Process.  —  (Trial.  — Verdict.)  —  Circumstances 
where  an  ambiguous  verdict  (not  excepted  to  on  the  trial)  was  found 
to  be  a  verdict  for  the  defender. 

(Application  of  verdict  in  case  in  F.  C.  Jury  Sittings^  p.  63,  26/A 
July  1836.) 
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From  the  report  of  the  trial  of  this  cause,  (collected  as  above,)  it  10  Mar.  1837. 
will  be  seen  that  the  jury  found  for  the  defender  on  the  first  issue ;     ^"'*^/^^^ 
and  on  the  second,  *  that  the  insurance  was  eflFected  by  the  de-  ^!!*^"i^r-'"' 

'  •'  8u ranee  Loin* 

^  fender  upon  a  fraudulent  over-valuation  of  the  machinery,  but  not  pany  v.  Hun- 

*  with  the  intention  of  destroying  the  same  by  fire.*  ***"• 

A  question  arose  as  to  the  construction  of  the  verdict,  both 
parties  claiming  the  benefit  of  it.  Counsel  were  heard  before  the 
Court.     On  advising. 

Lord  Meadowbank. — On  the  8th  October  1831,  the  defender,  Opinion  of 
Hunter,  effected  an  insurance  with  the  Hercules  Insurance  Com*      ^^' 
pany,  on  certain  mill  machinery  and  materials  in  Glasgow,  to  the 
extent  of  L.1450.     One  of  the  conditions  of  the  policy  was  as  fol- 
lows :  *  In  case  any  difference  shall  arise  in  the  claim  made  on  the 

<  office,  such  difference  shall  be  submitted  to  arbitrators  mutually 

<  chosen,  whose  award,  or  that  of  their  umpire,  shall  be  final ;  but 

<  in  no  case  shall  the  company  be  obliged  to  take  the  risk  of  the 
^  sale  of  damaged  goods  on  themselves.     The  arbitrators  or  valua- 

*  tors  shall  fix  the  original  value,  and  the  value  after  the  fire ;  and 

<  this  company  shall  pay  or  make  good  the  difference  between  these 
*'  two  sums,  either  by  repairs  and  restitution,  or  by  payment  in  cash, 

<  at  their  option.' 

About  a  fortnight  after  the  insurance  was  effected,  the  property 
was  destroyed  by  fire,  and  a  claim  was  made  by  Hunter  for  the  full 
sum  insured.  This  claim  the  company  refused  to  admit,  alleging, 
inter  alia,  that  the  goods  destroyed  were  not  of  the  value  put  on 
them.  The  matter  was  submitted  to  arbiters,  who,  after  having 
allowed  a  proof,  found  that  Hunter  had  suffered  a  total  loss ;  that 
the  value  of  the  machinery,  at  the  date  of  the  fire,  was  L.1450; 
and  that  the  insurance  company  was  liable  in  that  sum. 

Hunter  having  given  a  charge  for  payment  upon  the  decreet- 
arbitral,  the  insurance  company  brought  a  suspension,  and  also 
instituted  an  action  of  reduction  of  the  submission  and  decreet- 
arbitral,  which  processes  were  conjoined.  No  reduction  of  the 
policy  itself  was  brought ;  and  in  the  amended  summons,  they  do 
not  state  the  averment  of  a  fraudulent  over-valuation  as  by  itself  a 
Substantive  ground  of  reduction,  but  they  conjoined  it  with  another 
quality,  viz.  with  the  view  of  having  the  machinery  consumed  by 
fire,  and  obtaining  an  exorbitant,  &c.  The  eighth  plea  in  law  is 
to  the  same  effect;  Record,  p.  19.  And  still  more  forcibly,  the 
matter  is  stated  in  the  nineteenth  article  of  the  condescendence  as 
a  deliberate  fraud,  with  the  view  of  having  the  machinery  con- 
sumed by  fire.  After  the  condescendences  and  answers  had  been 
given  in  and  revised,  the  company  obtained  leave  to  amend  their 
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10  Mar.  1837.  summons ;  and  in  addition  to  their  former  reasons  of  reduction, 

^"^V^^    stated,  ^r«f,  that  <  the  said  submission  was  entered  into  in  the  be- 

Hercules  In-    <  lief  that  the  Said  insurance  had  been  effected  for  the  bona  fide  pur- 

Burance  Com-  ^  ■ 

pany  v.  Hun-  ^  pose  of  protecting  the  defender's  property  from  fire,  and  that  the 

^"' <  fire  which  had  occurred  was  an  accidental  or  innocent  one,  so  far 

Opinion  of  *  as  he  was  concerned  ;  but  the  pursuers  have  recently  discovered 

Court.  c  ^y^^^  ^y^^y  ^^^^  deceived  in  this  respect,  and  from  facts  which  have 

*  come  to  light,  they  are  enabled  to  aver,  that  the  insurance  of  the 

<  mill  machinery  in  question  was  the  result  of  a  deliberate  fraud  on 

<  the  part  of  the  defender.  Hunter,  with  the  view  of  having  the  raa- 
•  <  chinery  consumed  by  fire,  and  obtaining  an  exorbitant  and  exces- 

<  sive  sum  for  the  same  from  the  insurance  oflSce — the  true  value  of 

<  the  said  machinery,  though  insured  at  L.1450  sterling,  not  having 
^  exceeded  L.850.     And,  secondly^  that  the  pursuers  have  also  re- 

<  cently  discovered  that  this  fraudulent  scheme  was  carried  into  effect, 

<  in  so  far  as,  within  a  few  days  after  the  insurance  was  eflfected,  and 

<  on  or  about  Saturday,  the  22d  of  October  1831,  the  mill  and  ma- 

<  chinery  were  wilfully  set  fire  to  and  burnt  by  the  defender,'  &c. 

The  record  having  been  closed,  the  Lord  Ordinary  issued  the 
following  interlocutor :  *  Finds  that  it  is  competent  to  inquire,  un- 

<  der  this  record,  into  the  fact  of  the  fire  having  been  wilfully  raised 

*  by  the  defender ;  and  that  it  is  proper  that  this  fact,  which,  if 

*  established,  goes  to  destroy  the  whole  submission,  should  be  de- 

*  termined  before  deciding  whether  the  decreet  under  that  submis- 

<  sion  be  effectual ;  therefore  remits  the  case  to  the  Jury  RolL' 

The  parties  then  went  to  the  jury  clerks,  who  prepared  an  issae 
as  to  the  second  of  the  pursuers'  averments  above  mentioned,  viz. 

<  Whether  the  defender  destroyed  the  said  machinery,  or  caused 

*  the  same  to  be  destroyed  as  aforesaid,  for  the  purpose  of  defraud- 

*  ing  the  pursuers  of  the  said  sum,  insured  as  aforesaid?* 

This  issue  was  subsequently  approved  of  by  the  Lord  Ordinary 
as  the  issue  for  trying  the  cause.  The  insurance  company  then 
moved  the  Court,  that,  with  reference  to  their  averment,  <  that  the 

<  insurance  in  question  was  the  result  of  a  deliberate  fraud  on  the 

*  part  of  Hunter,  with  the  view  of  having  the  machinery  consumed 

*  by  fire,  and  obtaining  an  exorbitant  and  excessive  sum  for  the 

*  same  from  the  insurance  office,'  the  following  additional  issue 
should  be  allowed  :  ^  Whether  the  said  insurance  was  effected  by 

<  the  defender  upon  a  fraudulent  over-valuation  of  the  said  ma* 

<  chinery,  with  the  intention  of  destroying  the  same  by  fire,  or  fir 

<  the  purpose  of  dejraudinff  tkepurtuers  of  the  sum  insured^  in  the  event 

<  of  the  said  machinery  being  so  destroyed  ?* 

This  motion  was  opposed  by  the  defender,  Hunter,  on  the  ground 
that  all  inquiry  on  this  head  was  excluded  by  the  decreet*arbitreL 
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But  the  Court  accordingly  allowed  the  additional  issue,  nearly  in  lO  Mar.  1837. 
the  terms  employed  in  the  summons,  but  leaving  out  the  words    ^"^^v^^ 
which  are  printed  m  italics.  eu^ance  Com- 

The  case  haying  g^ne  before  a  jury  upon  the  issues  as  thus  ad-  paoy  v.  Hun- 

justed,  Lord  Monereiff  presided ;  and  his  Lordship's  charge  to  the    ^l 

jury  is  very  important,  because,  when  fully  considered,  as  no  ex-  Opinion  of 
ception  was  taken  to  it  at  the  trial,  it  will  be  found  to  be  nearly  ^"^^^^ 
conclusive  as  to  the  point  which  is  now  in  question.    <  The  second 

<  issue,'  he  says,  ^  goes  back  to  the  root  of  the  insurance,  and  asks 
'  you  whether  it  was  effected  with  the  intention  of  destroying  the 

*  machinery  by  fire  ?  There  is  no  general  issue  as  to  the  right  of 
^  the  party  insured  to  receive  from  the  office  the  sum  in  the  policy. 

*  The  Dean  of  Faculty  says,  this  is  involved  in  the  issues  before 
^  you ;  but,  as  the  case  stands,  this  could  not  have  been  before  you. 

*  Had  Hunter  brought  an  action  against  the  office  for  the  sum  in 
^  the  policy,  the  issues  would  have  been  different,  and  he  would 

*  have  stood  pursuer,  bound  to  prove  his  loss.  But  the  reason  of 
^  the  difference  here  is,  that  Hunter's  claim  against  the  office  has 

*  been  the  subject  of  a  submission  and  decreet-arbitral,  whereby  it 
'  was  found  that  the  machinery  in  question  had  not  been  over- 
^  valued,  and  that  he  had  a  right  to  the  whole  sum  in  the  policy. 

*  This  having  been  so  found,  it  was  impossible  for  the  insurance 

<  company  to  get  at  a  proof  of  the  facts  which,  they  say,  came  to 
^  their  knowledge  after  the  decreet-arbitral  was  pronounced,  except 
^  by  reducing  the  decreet.     Accordingly,  this  reduction  has  been 

*  brought,  and  upon  two  grounds :  ^rst.  That  since  the  submission 

<  was  entered  into,  the  pursuers  have  discovered  that  the  insurance 

*  was  fraudulently  made,  with  the  view  of  having  the  property 

*  destroyed  by  fire,  and  obtaining  an  exorbitant  sum  from  the  office ; 

<  and,  secondly^  that  the  property  was  in  fact  wilfully  destroyed  by 
^  defender.     This  is  the  mode  in  which  these  issues  have  come  be- 

^  fore  you,  and  you  will  have  to  answer  affirmatively  or  negatively 
'  upon  them,  without  reference  to  the  effect  such  finding  may  have 
'  on  the  defender's  right  to  recover  under  this  insurance.  But 
'  though  the  issues  are  special,  neither  the  one  nor  the  other  is  to 

<  be  decided  on  a  partial  consideration  of  any  one  part  of  the  evi- 

<  dence,  but  on  the  whole  facts  carefully  combined  together.     I 

<  need  hardly  remind  you,  that  it  is  the  duty  of  the  pursuers  to 

<  prove  the  affirmative  of  the  issues ;  but  this,  above  all  cases,  is  one 
'  which  may  be  equally  well  proved  by  circumstantial  as  by  direct 

*  evidence.     You  are  to  consider  the  whole  facts  of  the  case,  and 

*  by  combining  them,  to  satisfy  yourselves  whether  it  is  proved  or 

<  not  that  the  property  in  question  has  been  destroyed,  not  by  acci- 

<  dental  but  by  intentional  fire,  or  that  the  insurance  was  made 
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<  with  intent  so  to  destroy  it.     The  question,  whether  there  was  a 

<  fraudulent  over-valuation,  is,  by  express  terms  of  the  second  issue, 

<  a  part  of  the  case ;  and,  of  course,  the  fact  is  competent  to  be 

<  proved.     The  arbiters  have  found  that  the  property  was  valued 

*  correctly,  and  their  decreet  is  matter  of  evidence ;  but  that  de- 
^  creet  being  itself  under  reduction,  the  proof  cannot  be  considered 

*  as  thereby  closed ;  and  the  Court  having  found  that  the  present 

<  investigation  is  competent,  you  have  to  inquire,  Jird^  whether, 

*  upon  all  the  evidence  before  you,  there  was  an  over-valuation ; 

<  and,  secondly^  whether  it  was  made  with  the  intention  of  destroy- 

*  ing  the  machinery  by  fire.    If  the  facts  are  such  as  to  show  that 

*  the  fire  was  wilful,  or  that  the  insurance  was  made  with  the  in- 

*  tention  of  destroying  the  property,  this  evidence  will  draw  back 

*  on  the  question  of  over-valuation ;  for  the  circumstances  coming 

*  before  the  jury  operate  reciprocally  on  each  other;  and  it  is  by 
^  combining  the  whole  that  they  arrive  at  their  verdict.     You  must 

<  judge  on  the  whole  facts,  always  remembering,  that  unless  yoa 

<  are  satisfied  either  that  the  fire  was  wilful,  or  that  the  insurance 

<  was  made  with  intent  to  destroy  the  property  by  fire,  they  can  be 
^  of  no  effect  to  warrant  a  verdict  for  the  pursuers.  There  is  a 
^  strong  presumption  for  the  defender.     The  case,  as  against  the 

*  defender,  is  severe,  and  the  pursuers'  case  must  be  proved,  so  as 

*  to  leave  in  your  minds  no  reasonable  doubt  as  to  the  affirmative 

*  of  the  i^sue.  But  this  may  be  done.  To  the  presumption  in  fa- 
^  vour  of  the  defender,  you  may  have  to  add  the  consideration  of 

*  the  facility  with  which  a  cotton-mill  may  be  set  on  fire,  whiek 
^  was  spoken  to  by  several  of  the  witnesses.' 

On  the  first  issue,  viz.  <  Whether  the  defender  destroyed  the' said 
'  machinery,  or  caused  the  same  to  be  destroyed,  as  aforesaid,  for 
^  the  purpose  of  defrauding  the  pursuers  of  the  said  sum,  insured  as 

*  aforesaid  ?  the  jury  found  for  the  defender.    On  the  second  issue, 

*  Whether  the  said  insurance  was  effected  by  the  defender  upon  a 

*  fraudulent  over-valuation  of  the  said  machinery,  with  the  inten- 

*  tion  of  destroying  the  same  by  fire  ?'  the  jury  found  that  tbe  in- 
surance was  effected  by  the  defender  upon  a  fraudulent  over-valua- 
tion of  the  machinery,  but  not  with  the  intention  of  destroying  the 
same  by  fire. 

The  question  which  has  been  raised  for  the  consideration  of  the 
Court,  is,  whether  the  verdict  upon  the  second  issue  is  to  be  re- 
ceived as  a  verdict  for  the  pursuers  or  for  the  defender.  The  pur- 
suers contend  that  the  jury,  by  affirming  the  fact  that  the  contract 
of  insurance  was  entered  into  upon  a  fraudulent  valuation,  has  done 
enough  to  vitiate  the  contract  altogether,  and  that  it  would  be  most 
iniquitous  for  the  Court,  after  such  a  finding,  to  sanction  a  charge 
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for  payment  of  a  sum  arising  from  a  fraudulent  orer-valuation  of  10  Mar.  1837. 
the  property.  '^^V^*^ 

On  the  other  hand,  it  is  contended  for  the  defender,  that  it  was  surance^om- 
essential  for  the  success  of  the  pursuers  that  they  should  establish,  pany  v.  Hun< 

not  only  that  there  was  a  fraudulent  over-valuation,  but  that  that  ^^^' 

fraudulent  over-valuation  was  made  with  the  intention  of  destroy-  Opinion  of 
ing  the  same  by  fire ;  that  this  was  the  main  and  substantial  part  of  ^°"^* 
the  proposition  undertaken  to  be  established ;  and  as  that  essential 
part  of  it  had  been  negatived  by  the  jury,  the  verdict  was  in  effect 
.  a  verdict  against  the  pursuers,  and  for  the  defender.  And  in  the 
motion  for  applying  the  verdict,  it  is  this  diBBculty  with  which  the 
Court  is  now  required  to  contend. 

If  this  action  had  been  brought  by  the  defender  on  the  policy, 
concluding  for  the  sum  thereby  insured,  1  should  think  there  can 
be  little  difficulty  in  being  of  opinion,  that  an  averment  of  fraudu- 
lent over-valuation  made  by  him  would  have  formed  a  relevant  de- 
fence against  the  action,  and  that  a  verdict  finding  that  to  be  pro- 
ved, would  have  been  a  verdict  against  the  insured.  Whether  such 
a  verdict  would  have  rendered  the  insurance  void  altogether,  or 
only  have  limited  the  extent  of  the  claim,  is  a  matter  not  at  present 
before  us,  and  of  which,  therefore,  I  shall  say  nothing. 

But  the  case  is  presented  in  a  very  different  shape,  and  to  that 
shape  it  is  important  to  attend,  in  order  fully  to  understand  the 
effect  of  the  verdict. 

I  have  stated  that  the  policy  contained  an  obligation  to  enter 
into  a  reference,  and  whether  that  obligation  would,  if  challenged, 
have  been  binding  or  otherwise,  we  have  no  occasion  to  consider, 
as  it  was  recognised  and  acted  upon  by  the  parties ;  and  from  those 
passages  in  the  condescendences,  (art  8, 9  and  10,  p.  16,)  to  which 
I  have  referred,  it  is  quite  plain  and  incontrovertible,  that  while 
before  the  arbiters  a  charge  of  fraudulent  over-valuation  was  made 
and  offered  to  be  proved,  and  that,  rightly  or  wrongfully,  the  ar- 
biters judged  of  and  determined  all  the  matters  put  before  them. 

Now,  after  the  first  issue  had  been  settled  by  the  Lord  Ordinary, 
viz.  the  fact  of  wilful  destruction  by  fire,  for  the  purpose  of  de- 
frauding the  pursuers,  and  the  application  for  the  second  issue  came 
before  the  Court,  the  effect  of  this  decreet  of  the  arbiters  was  not 
lost  sight  of;  and  your  Lordships  accordingly  did  not  send  the 
question  of  fraudulent  over-valuation  alone  to  the  jury,  but  fraudu- 
lent over-valuation  with  the  intention  of  destroying  the  same  by 
fire.  But  this  last  proposition  has  been  negatived  by  the  jury,  and 
it  will  be  observed  that  the  pursuers  are  in  petitorio ;  and  the  ques- 
tion is,  whether  they  have  made  out  the  affirmative  of  the  issue,  or 
have  obtained  a  verdict  entitling  them  to  a  decree  of  reduction  of 
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10  Mar.  1837.  the  decreet-arbitral.     And  after  giying  full  consideration  to  all  the 

^^^V^^    circumstances  I  have  stated,  I  have  found  it  impossible  to  arrive  at 

•url^e^Com-  *^®  conclusion,  that  the  verdict  can  be  taken  as  a  verdict  for  the 

paoyv.  Hun-  pursucrs,  or  such  as  to  entitle  them  to  the  decree  for  which  thej 

^^' contend.    No  doubt,  being  bound  to  hold  that  the  verdict  has  esta- 

Opinion  of     blishcd  that  the  insurance  was  made  on  a  fraudulent  over-valnatioD, 
°^'^'  it  can  only  be  with  great  reluctance  that  a  decreet-arbitral  can  be 

sustained  by  which  effect  is  to  be  given  to  that  insurance  and  va» 
luation ;  but  we  are  bound  to  regulate  our  judgment  on  the  case 
only  B$  it  has  been  legitimately  presented  to  us  for  consideration. 
The  terms,  both  of  the  summons  and  condescendence,  show 
clearly  the  extreme  difficulty  which  was  felt,  of  attempting  to  re^ 
duce  a  decreet-arbitral,  by  which  the  valuation  in  the  insunioce 
was  substantially  found  to  be  just  and  true,  upon  the  allegation  it 
was  not  so,  but  a  false  valuation  fraudulently  represented.  The 
difficulty  was,  that,  rightly  or  wrongly,  the  arbiters,  the  judgei 
chosen  by  the  parties,  had  negatived  the  averment  by  their  decree^ 
that  being  the  very  thing  competent  to  their  judgment ;  and  th^it  it 
is  matter  of  undoubted  law,  that  it  is  not  competent  for  the  Coart 
of  Session  to  review  or  reduce  their  decision,  simply  on  the  ground 
of  iniquity  or  error  of  judgment.  Accordingly,  in  the  summons, 
it  has  been  shown,  that  a  fraudulent  over-valuation  is  not  by  itself 
stated  as  a  substantive  ground  of  reduction,  but  is  distinctly  quali* 
fied  by  being  conjoined  with  another  quality,  viz.  with  the  view  of 
having  the  machinery  consumed  by  fire ;  and  I  have  observed,  that, 
in  the  eighth  plea  in  law,  and  the  nineteenth  article  of  the  con- 
descendence, the  foundation  of  the  pursuer's  case  is  rested  on  the 
same  ground ;  and  it  is  impossible  to  doubt  that  it  was  only  on  that 
specific  averment  of  the  purpose  that  the  second  issue  was  granted; 
and  that  the  words,  *  or  for  the  purpose  of  defrauding  the  pursuers 
'  <  of  the  sum  insured,  in  the  event  of  the  said  machinery  being  so 
<  destroyed,'  were  struck  out  by  the  Court  ex  proposito,  as  not  ad- 
missible in  the  form  of  the  action.  Indeed,  it  may  be  said,  that 
every  excessive  valuation,  at  least  where  insisted  on,  is  fraudulent 
But  the  arbiters  had  competency  to  determine  that  matter ;  and  both 
the  fact  of  over- valuation,  and  wilfulness  and  fraud  in  representing 
it,  had  been  put  fully  before  them  as  matter  of  averment  It  was 
only  the  specific  statement,  that  this  was  done  with  the  deliberate 
intent  to  burn  the  premises,  which  changed  the  state  of  the  case  in 
point  of  relevancy.  The  over- valuation  was  material,  as  showing 
the  interest  and  motive  to  make  the  insurance  with  that  intent;  and 
as  it  was  necessarily  fraudulent,  if  made  with  that  view,  it  was  so 
characterised  in  the  issue. 
There  was,  however,  another  and  important  reason  for  making 
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the  fact  of  fraadulent  over-valuation  a  part  of  the  issue,  because  it  10  Mar.  1837. 
was  necessary  to  have  no  doubt  as  to  the  competency  of  proving  a    """^y^^ 
fact  so  essential,  notwithstanding  the  decreet*arbitral  under  reduc-  JJranM  com- 
tion.     It  might  have  been  a  very  good  issue  without  those  words ;  pauy  v.  Uun- 

but  unless  the  pursuers  had  been  left  clearly  at  liberty  to  prove  ^^^l 

the  fraud  in  the  valuation,  their  case,  in  regard  to  the  alleged  in-  Opinion  of 
tent  to  burn,  might  have  been  unreasonably  limited  in  the  evidence  ^^"'^' 
to  be  offered. 

The  ground  on  which  the  second  issue  was  granted,  was  not 
simply  that  there  were  circumstances  in  the  making  of  the  contract 
iriiich  might  have  prevented  the  insured  from  recovering  on  the 
policy,  but  that  the  fact  of  a  design  from  the  first  wilfully  to  burn, 
went  to  t\ke  root  of  the  insurance,  as  not  a  contract  of  indemnity 
against  the  peril  contemplated,  but  entirely  a  simulate  transaction, 
where  there  was  no  intention  to  wait  any  such  peril,  but  a  direct 
purpose  wilfully  to  create  the  mischief,  and  then  cheat  the  com- 
pany by  means  of  the  false  valuation.  If  that  intention  could  have 
been  proved,  there  would  have  been  no  contract  of  insurance  at  all, 
and  of  course  no  valid  submission  relative  to  it.  Whether  such  a 
matter  would  have  been  competent  to  the  arbiters  or  not,  is  doubt- 
ful; but  it  was  never  submitted  to  their  consideration,  and  the 
summons  was  amended  on  the  distinct  statement,  that  it  only  came 
to  the  knowledge  of  the  parties  after  the  cause  was  in  Court. 

At  the  trial,  the  pursuers,  it  was  stated  to  us,  led  evidence  to 
prove  the  affirmative  of  the  issue,  that  the  insurance  was  made  with 
the  intention  of  burning  the  premises,  and  this  not  by  inference 
merely,  but  directly.  Accordingly,  it  has  been  stated  that  the 
presiding  Judge  laid  it  down  in  the  most  positive  terms  to  the  jury, 
that  <  unless  they  were  satisfied  either  that  tlie  fire  was  wilful,  or 
'  that  the  insurance  was  made  with  intent  to  destroy  the  property 

<  by  fire,'  the- Acts  could  be  of  no  effect  to  warrant  a  verdict  for  the 
pursuers.  With  this  charge  before  them, — a  charge,  too,  not  ex- 
cepted from,  and  not  now  objected  to, — the  jury  negatived  the 
averment  that  the  fire  was  wilful,  or  that  insurance  was  made  with 
intent  to  destroy.  The  verdict  was  therefore  not  for  the  pursuers 
of  the  reduction.  In  fact,  unless  they  were  satisfied  that  the  in- 
surance was  made  with  intent  to  destroy  the  machinery  by  fire, 
without  flying  in  the  face  of  the  judgment  of  the  Court  settling  the 
issue,  there  could  have  been  no  verdict  for  the  pursuers. 

But,  supposing  the  verdict  to  be  ambiguous,  and  that  the  jury 
may  have  meant  to  have  given  a  verdict  for  the  pursuers,  see  upon 
what  principle  of  construction  we  are  bound  to  proceed : 

<  If  an  ambiguous,  &c.  verdict  is  given,  and  the  plaintiff  discovers 

<  its  ambiguity,  &c.  at  the  time  it  is  pronounced,  and  the  jury,  on 
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10  Mar.  1837.  <  beinff  called  upon,  will  not  alter  it»  the  plaintiff  might  secure  against 

^•^V*^     *  its  effects  by  electing  to  be  non-suited,  which  would  prevent  a 

Burance^Com-  'judgment  against  him,  founded  upon  a  defective  verdict.    But  if 

pany  v.  Hun-  <  the  time  was  let  go  by  at  the  trial,  and  the  ambiguity,  &c.  was 

^^^' *  discovered  before  judgment  was  entered  up,  I  conceive  that  the 

Opinion  of      <  plaintiff  might  intercept  the  judgment,  by  showing  the  Court  the 
ouru  (  yQj.j]c|.  ^gg  ambiguous,  &c.  and  then  be  allowed  to  enter  a  non- 

<  suit.     But  if  the  judgment  was  allowed  to  become  final,  and  the 

*  verdict  was  then  discovered  to  be  defective,  it  seems  to  me  that 

*  it  can  only  be  considered  as  a  verdict  in  favour  of  the  defendant, 

*  and  so  operate  exclusively  against  the  plaintiff,  just  as  if  he  had 

*  failed  to  prove  his  case,  and  in  consequence  let  a  verdict  and 
^judgment  go  against  him.  Unless  the  matter  is  brought  in  the 
'  way  above  described  to  the  notice  of  the  Court,  there  is  no  pro- 

<  ceeding,  according  to  the  Courts  of  Westminster  Hall,  to  bring 
'  the  verdict  under  the  eye  of  the  Court,  consequently,  no  opporto- 

<  nity  for  the  Court  to  discover  the  defective  nature  of  the  verdict' 

<  Lard  Chief-Commissioner^ s  Treatise  on  Trial  by  Jury^  234,  235. 

But  your  Lordships  will  observe,  that  there  was  but  one  ques- 
tion put  in  the  issue,  though  it  had  two  qualities  adjected  to  it 
The  verdict  affirms  the  first  quality,  but  negatives  the  second. 
The  second  was  essential  to  the  case  which  the  pursuers  were 
allowed  and  undertook  to  prove ;  and,  therefore,  when  the  jury 
negatived  that,  they  in  reality  refused  to  find  for  the  pursuers  upon 
the  issue,  as  they  were  bound  to  do,  according  to  the  charge  of  the 
presiding  Judge. 

Lord  Moncreiff  no  doubt  might  have  required  the  jury  to  recon- 
sider their  verdict  before  allowing  it  to  be  recorded,  and  both  pardes 
had  the  power  of  requiring  him  to  do  so ;  but  no  such  motion  waB 
made,  and  the  verdict  stands,  and  is  now  final.  But  if  the  jury  bad 
adhered  to  that  verdict,  and  stated  that  they  could  not  agree  to  any 
other  verdict,  I  think  it  sufficiently  answers  and  exhausts  the  issue, 
and  that  he  could  not  finally  have  refused  to  take  it  Certainly 
they  could  not  have  been  detained  for  twelve  hours,  and  then  dis- 
missed as  without  a  verdict,  while  this  was  tendered;  but  both 
parties  held  it  to  be  a  good  verdict  on  the  issue ;  and  there  being 
no  general  issue  before  the  jury,  it  finds  all  the  matter  of  fact  that 
was  contained  in  it :  It  finds  one  part  of  that  matter  of  fact  proved, 
and  the  other  not  proved ;  and  it  is  for  us  to  say  what  is  the  effect 
of  the  whole  in  point  of  law.  And,  upon  the  whole,  as  the  pur- 
suers have  failed  to  prove  the  affirmative  of  their  issue,  I  think  it 
must  be  taken,  as  in  its  direct  and  immediate  effect,  a  verdict  for 
the  defender. 

As  Lord  Moncreiff  sat  here  during  part  of  the  discussions,  and 
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before  it  was  found  that  the  case  must  be  decided  by  the  Court  as  10  Mar.  1837. 
now  constituted,  it  may  be  satisfaetory  for  your  Lordships  to  know,     ^^^V""*^ 
that  his  Lordship  entirely  concurs  in  this  opinion ;  and  it  is  also  in  ,u^ce*Com- 
concurrence  with  his  opinion,  that  I  propose  to  your  Lordships  to  pany  t;.  Hun- 
pronounce  a  special  interlocutor,  finding,  in  ihe^rst  place,  in  the  ^^'' 

very  words  of  the  verdict ;  2^/y,  that  the  pursuers  having  in  con-  Opinion  of 
sequence  failed  to  establish  either  the  fifth  or  sixth  grounds  of  re-  ^^'^ 
duction  set  forth  in  the  summons,  repelling  the  same  accordingly ; 
and  before  further  answer,  remitting  to  the  Lord  Ordinary  to  hear 
parties  on  the  remaining  grounds  of  reduction,  and  to  proceed  ac- 
cording to  justice.  The  only  difficulty  I  have,  and  in  that  Lord 
MoncreifF  also  concurs,  is  upon  the  point  of  expenses.  If  it  be  not 
imperative  upon  us  to  decide  immediately  as  to  the  expenses  of  the 
trial,  I  am  for  reserving  that  question  till  the  issue  of  the  cause ; 
and  if  we  are  bound  to  proceed,  and  the  matter  is  discretionary,  I 
think  the  solemn  determination  of  the  jury,  with  the  concurrence 
of  the  Court,  that  there  was  an  over-valuation  fraudulently  made, 
must  operate  very  strongly  against  the  claim  which,  with  regard  to 
them,  is  maintained  by  the  defender.  The  practice  which  it  must 
thereby  put  an  end  to  is  one  of  a  most  dangerous  tendency,  viz. 
that  of  valuing  property  with  a  view^  not  to  its  intrinsic  worth,  but 
the  speculative  value  which  it  may  have  in  the  contemplation  of 
the  owner ;  and  for  my  own  part,  I  would,  in  the  circumstances  of 
the  case,  be  for  disallowing  the  expenses. 

The  other  Judges  concurred^  and  the  following  interlocutor  was  Judgment. 
pronounced :  *  The  Lords  having  considered  the  verdict  found  by 
the  jury  on  the  issues  in  this  cause,  whereby  they  found  for  the 
defender  on  the. first  issue,  and  on  the  second  issue  they  found 
that  the  insurance  was  effected  by  the  defender  upon  a  fraudulent 
over-valuation  of  the  machinery,  but  not  with  the  intention  of 
destroying  the  same  by  fire,  and  having  beard  counsel  thereon ; 
in  respect  that  the  pursuers  have  in  consequence  failed  to  esta- 
blish either  of  the  reasons  of  reduction  set  forth  in  the  amend- 
ment to  the  summons  of  reduction  at  their  instance,  and  which  are 
marked  sexto  and  septimo  in  the  said  amendment,  repel  the  same 
accordingly,  and  supersede  consideration  of  the  other  reasons  of 
reduction  in  the  said  summons,  and  of  the  question  of  expenses, 
until  the  next  session  *.' 

Lord  Ordinary,  Cockbum,  Judge  at  trial.  Lord  Monereiff.         Act.  Dean  ofFac, 

(  Hope, J  P.  Rohertaon,  Neaves,  Alt.  D.  M*Neilly  A,  Anderson,  G,  j» 

W.  Napier,  W.  S.  and  James  Wright,  W.  S.  Agents.  Mr  RmseU,  Clerk. 

R. 

*  The  Court,  at  a  subsequent  date,  upon  consideration  of  the  question  of  expenses, 
found  none  due  to  either  party. 
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No.  CXLI.  SECOXD  DIVISION.  lOth  March  1837. 

J.  J.  Fraseb  against  Lieutenant-Colonel  John  Gobdon  and  Others. 

Process. — (JuryTrial  )-— A.S.  28tb  Notexber  1825^  sect.  18. — la  this  case,  the 
Court  foand,  (l.)  Where  a  pursuer  gives  notice  of  trial  within  ten  days  from  de- 
positing the  engrossed  issues  in  the  Register-Office,  the  defender  is  not  entitled 
to  serve  a  counter  notice  of  trial,  in  order  to  prevent  the  pursuer  countermandiog 
the  trial,  if  so  advised.  (2.)  Where  one  of  three  parties  called  as  defenders  dies, 
after  the  case  is  set  down  for  trial,  the  pursuer  cannot  be  forced  by  tbe  surviving 
defenders  to  proceed  to  trial  against  theoi,  the  representatives  of  the  deceased  de- 
fender being  neither  sisted  nor  cited.    (No  papers.) 

Act.  Dean  o/Fac.  (Hope,)  MaidmenU  AlL  Sol-Gen,  {Rutherfitrd,)  A,  Wood, 

John  RusseU,  John  HvnUr,  W.  8.  A,  MiBar,  S.  8.  C.  and  Jannu  Nmn, 

W.  &  Agents.        Mr  Bussell,  Clerk. 

R- 


FIRST  DIVISION. 
No.  CXLII.  1  Ith  March  1837- 

JAMES  BKOWN 

against 

Sir  EVAN  J.  MACGREGOR,  Bart,  and  JOHN  A.  B* 

MURRAY  MACGREGOR, 

Tailzie. — (Institute.) — Clause  irritant  and  resolutive.— 
The  granter  of  an  entail  having  disponed  the  lands  to  himself  in  lifr 
rent^  and  to  his  only  son  nominatim  infee^  and  to  other  heirs;  and 
the  conditions  of  the  entail  having  been  directed  against  *  the  heirs  of 

*  tailzie '  alone  ;  and  it  being  provided  that^  ^  in  case  the  heirs  d^ 

*  scending  of  my  body,  or  any  of  the  other  heirs  of  tailzie  before  menr 
^  tionedj  contravene  any  of  the  particulars  above  mentioned^'  their 

facts  and  deeds  should  be  null  and  voidf  and  *  the  person  or  persims 

*  so  contravening '  should  forfeit  all  right  under  the  entaU^^-foundt 
that  the  irritant  and  resolutive  clauses  did  not  apply  to  the  son  of  the 
entailer  who  teas  institute,  and  that  t?te  estate  might  be  competently 
adjudged  for  the  sorHs  debts. 

In  1814,  tbe  late  Sir  John  Macgregor  Murray,  Bart,  by  disposi- 
tion and  deed  of  entail,  and  supplementary  deed  of  entail,  granted 


No.  142.  COURT  OF  SESSION.  797 

and  disponed^  to  myself  in  liferent,  daring  all  the  days  of  my  life,  11  Mar.  1837. 

*  and  to  Evan  John  Macgregor  Murray  of  Glencairnaig,  major  of    ^^^V^^ 

*  the  eighth  regiment  of  light  dragoons,  lieutenant-colonel  in  the  f^I^^^^^' 

<  army,  and  deputy  quarter-master-general  to  his  Majesty's  forces      

*  in  India,  only  son  procreated-  of  the  marriage  between  me  and  N®"^*"^®' 

<  Dame  Ann  Macleod,  now  Macgregor  Murray,  my  well-beloved 
^  wife ;  whom  failing,  to  John  AthoU  Bannatyne  Macgregor  Mur- 
'  ray,  son  procreated  of  the  marriage  between  the  said  Evan  John 

*  Macgregor  Murray  and  the  Right  Honourable  Lady  Elizabeth 

*  Macgregor  Murray,  youngest  daughter  of  his  Grace  John  Duke 

*  of  Atholl,  and  the  heirs-male  of  his  body,  in  fee ;  whom  failing, 

<  to  my  other  heirs  of  tailzie  and  provision  after  written,  all  and 

*  sundry  the  lordships,  baronies,  estates,  lands,  mills,  teinds,  fish- 

<  ings,  and  other  heritages,  with  their  pertinents,  laying  and  descri- 

*  bed  in  manner  after  mentioned,'  (being  the  lands  libelled  on,  as 
well  as  certain  others  sold  in  virtue  of  an  Act  of  Parliament,  obtain* 
ed  by  the  defender,  Sir  Evan,)  *  with  all  right,  title  and  interest 
^  which  I,  my  predecessors  or  authors,  had,  have,  or  any  ways  might 

*  have  had  thereto,  or  to  any  part  thereof.' 

By  the  procuratory  of  resignation  the  granter  resigned  the  lands 

<  in  the  hands  of  my  immediate  lawful  superiors  of  the  same,  or  of 

<  their  commissioners  in  their  names,  having  power  to  receive  resig* 

<  nation,  and  thereupon  to  grant  new  infeftments,  in  favour  and  for 

*  new  heritable  infeftment  of  the  same,  to  be  made,  given  and 

<  granted  to  myself  in  liferent^  and  to  the  said  Evan  John  Macgre- 

*  gor  Murray,  my  only  son^  in  fee ;  whom  foiling,  to  the  said  John 
'  Atholl  Bannatyne  Macgregor  Murray,  my  grandson,  and  to  the 

<  heirs-male  of  his  body ;  whom  failing,  to  the  other  heirs-male  of 

<  the  body  of  the  said  Evan  John  Macgregor  Murray ;  whom  fail- 

*  ing,  to  the  heirs-male  to  be  procreated  of  my  body  of  my  present 

*  or  any  subsequent  marriage,  in  order,'  &c. 

Then  followed  the  series  of  heirs  substituted  in  the  entail. 
•  The  entail  declares  that  ^  these  presents  are  granted  by  me  un- 

<  der  the  several  prohibitions,  provisions,  limitations  and  restric* 

<  tions  following.' 

The  first  of  these  restrictions  is  the  exclusion  of  the  right  of 
terce  or  courtesy  of  <  the  widows  and  husbands  of  the  said  several 

<  heirs  of  tailzie.' 

The  next  restriction  is  expressed  in  the  following  clause  :  *  Se* 

<  cond.  That  it  shall  not  be  in  the  power  of  any  of  the  heirs  of 

*  entail  hereby  substituted  to  me,  to  alter,  innovate  or  change  this 

<  present  deed  of  tailzie,  or  other  writ  or  deed  to  be  made  by  me, 

<  or  order  of  succession  hereby  prescribed,  or  which  may  there- 
^  in  be  appointed,  or  to  do  any  act  or  deed  that  may  import  or  in* 
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11  Mar.  1837.  '  fer  any  alteration,  innovation,  or  change  thereof,  directly  or  in- 

^^^V^^    *  directly ;  but  with  this  exception  always,  that  in  case  any  pre- 

giwr  \c.  *^"  *  sumptive  or  apparent  heir  or  heirs  who  might  succeed  to  the  said 

— --  ^  lands  and  estates  shall  be  forfeited  or  attainted  of  treason,  or  mis- 

Nanrtuiye.        ,  prision  of  treason,  or  be  under  any  other  legal  incapacity  which 

*  may  exclude  or  disable  him,  her,  or  them  from  taking,  holding 

*  and  enjoying  the  said  lands  and  estates,  then,  and  in  that  case,  it 

<  shall  be  in  the  power  of  any  of  the  heirs  of  entail  who  have  suc- 
'  ceeded  to  the  said  lands  and  estates,  and  shall  be  in  the  fee  there- 

<  of  at  the  time,  so  often  as  such  shall  happen  in  all  time  coming, 
^  by  a  deed  under  his  or  her  hand,  to  renew  this  my  entail  in  favour 

*  of  him  or  herself,  and  the  other  heirs  called  after  them  to  the  suc- 

<  cession,  according  to  the  order  before  written,  and  nomination  to 

<  be  granted  by  me,  who  shall  be  capable  to  succeed,  leaving  out 

*  or  passing  by  such  apparent  or  presumptive  heir  so  rendered  in* 

*  capable  of  taking  and  holding  said  lands  and  estates,  in  the  same 

<  manner  as  if  such  heirs  were  naturally  dead,  and  to  settle  the  said 

<  estates  and  succession  upon  himself,  herself,  and  the  other  sub- 

*  stitutes  who  are  under  no  legal  incapacity  ;  but  with  and  under 

<  the  whole  burdens,  conditions,  restrictions,  obligations,  provisions, 

<  declarations,  exceptions,  exclusions,  and  clauses  prohibitory,  irri- 

<  tant  and  resolutive  herein  contained/ 

The  next  prohibition  is  in  the  following  terms :  ^  Third,  That  it 

*  shall  not  be  in  the  power  of  the  said  Evan  John  Macgregor  Mnr- 

<  ray,  or  John  AthoU  Bannatyne  Macgregor  Murray,  or  any  of  the 

<  other  heirs  of  tailzie  substituted  to  me  in  manner  foresaid,  who  shall 

<  succeed  to  my  said  lands  and  estates,  to  sell,  alienate,  wadset,  im- 
^  pignorate  or  dispone  the  said  lands  and  estates,  or  any  part  thereof, 
^  either  irredeemably  or  under  reversion,  onerously  or  gratuitously, 

*  or  to  gift  or  dispose  of  the  same,  or  to  grant  securities  affecting  the 

<  same,  or  to  burden  the  said  lands  and  estates,  in  whole  or  in  part, 

<  with  debts  or  sums  of  money,  infeftments  of  annualrent,  or  any 

*  other  burden  or  servitude  whatever,  nor  to  contract  debts,  nor 

<  grant  deeds,  nor  to  incur  the  guilt  of  treason,  or  misprision  of 

*  treason,  nor,  in  short,  to  do  any  act  or  deed,  directly  or  indirectly, 

*  whether  of  a  public  or  private  nature,  whereby  the  said  lands  or 
(  eatates  may  be  burdened,  alFected,  forfeited,  escheated  or  evicted 

*  from  them,  in  any  manner  of  way  whatever,  or  this  present  tailzie 

*  or  course  of  succession  hereby  prescribed,  in  any  shape  prejudiced, 
^  altered  or  infringed/ 

The  fourth  restriction  declares,  *  That  it  shall  not  be  in  the  power 

<  of  any  of  the  said  heirs  of  tailzie,  excepting  always  my  son,  the 

<  said  Evan  John  Macgregor  Murray,  in  whose  taste  and  judgment 

<  I  have  the  utmost  confidence,  to  sell  or  cut  down  trees  within  a 
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<  certain  distance  of  the  mansiop-boase,  or  without  the  approbation  11  Mar.  1837. 

*  of  the  two  next  heirs  of  entail.'  ^^^V^ 

The  next  restriction  is  directed  against  *  any  of  the  heirs  of  en-  grl^o"*ic.  "" 
^  tail  substituted  to  me  in  manner  foresaid,  who  shall  succeed  to  any 

*  of  the  said  lands  and  estates/  and  relates  to  the  letting  of  tacks 
and  taking  of  grassums. 

The  deed  of  entail  then  proceeds  in  the  following  terms :  *  And 
these  presents  are  granted  by  me  with  and  under  the  irritancies 
following,  viz.  that  in  case  the  heirs  descending  of  my  body,  or  any 
of  the  other  heirs  of  tailzie  before  mentioned,  shall  contravene 
any  one  of  the  particulars  above  specified,  that  is,  shall  fiiil  or  ne- 
glect to  obey  and  perform  the  said  conditions,  provisions  and  obli- 
gations, or  any  of  them,  or  shall  burden  the  estate,  or  any  other- 
wise act  contrary  to,  or  in  contravention  of  the  said  restrictions, 
limitations  and  prohibitions,  or  any  one  of  them ;  that  then,  and 
in  any  one  of  these  cases,  not  only  all  such  acts,  facts,  deeds  and 
debts  contracted,  done  or  committed  contrary  thereto,  or  to  the 
true  intent  and  meaning  thereof,  with  all  that  has  followed,  or  that 
may  follow  thereon,  shall  be  in  themselves  void  and  null,  and  of 
no  avail,  force,  strength  or  effect,  at  least,  unavailable  and  ineffec- 
tual against  the  other  heirs  of  tailzie ;  and  neither  the  lands  and 
estates,  and  others  foresaid,  nor  any  part  thereof,  shall  be  any- 
wise burdened  or  affected  therewith,  but  shall  be  as  free  and  dis- 
engaged from  the  effects  of  all  debts,  deeds,  omissions  or  com- 
missions, as  if  the  same  had  never  been  granted,  contracted,  done 
or  taken  place ;  but  also  the  person  or  persons  so  contravening, 
by  failing  to  obey  the  said  conditions,  and  implement  said  obliga- 
tions, or  by  acting  contrary  to  said  limitations  and  prohibitions, 
shall,  ipso  &cto,  amit,  lose  and  forfeit  all  right,  title  or  interest 
which  he  or  she  hath  to  the  said  tailzied  lands  and  estate,  and  the 
same  shall  become  void  and  extinct.' 
Sir  John,  the  entailer,  died  in  1822,  when  his  only  son.  Sir  Evan, 
the  defender  in  the  present  action,  made  up  titles  to  the  lands  under 
the  entail.  Sir  Evan  having  contracted  debt,  the  pursuer,  Mr 
Brown,  as  assignee  in  a  bond  for  L.5000,  brought  an  action  of  ad- 
judication of  the  estates,  on  the  ground,  principally,  that  the  fetters 
of  the  said  entail  were  not  directed  against  Sir  Evan.  The  defence 
stated  for  Sir  Evan  and  for  his  eldest  son,  as  next  heir  of  entail, 
was,  that  the  estates  are  possessed  by  Sir  Evan  solely  by  virtue  of 
the  said  entail,  whereby  he  is  effectually  restrained  from  contract- 
ing debt,  for  which  the  estates  may  be  adjudged,  under  the  pain  of 
irritancy  or  forfeiture,  and  all  such  debts  are  null  and  void,  and  ad- 
judication for  payment  declared  incompetent. 
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n  Mar.  1837.     A  record  hairing  been  made  up,  and  cases  ordered  by  die  Lord 
^^^V^^     Ordinary,  it  was  pleaded  for  the  pursuer — 

Brown  v.  Mac- 
gregor,  &c. 

That  two  objections  exist  to  the  validity  of  the  entail  against 
Sir  Evan,  who  is  institute  and  fiar,  and  made  up  titles  in  that  cha- 
racter, by  charter  and  sasine  following  upon  the  procuratory  con- 
tained in  the  deed.  (1.)  There  is  no  prohibition  against  his  alter- 
ing the  order  of  succession.  (2.)  The  irritant  and  resolQti?e 
clauses  are  not  directed  against  Sir  Evan,  but  solely  against  <  the 
^  heirs  of  tailzie'  descended  of  the  granter's  body,  of  whom  he  is  not 
one.  In  reference  to  both  objections  it  was  settled  law,  that  no 
prohibition  or  irritancy  directed  against  ^  the  heirs '  of  entail  caa 
be  extended  by  implication,  so  as  to  affect  the  institute,  if  he  be  not 
expressly  fettered,  although  the  entailer,  in  speaking  of  <  heirs,'  in- 
tended to  include  the  institute,  for  the  institute  is  not  an  heir,  but 
simple  disponee;  Edmonstone,  (Duntreath,)  24th  Nov.  1769,  Hoose 
of  Lords,  16th  April  1770;  Leslie,  llb^Ekhies,  Tailzie,  No.  49; 
Erskine,  1758,  (M.  4406.)  At  all  events,  the  institute  must  be 
described  by  such  general  and  comprehensive  words,  as  clearly  to 
bring  him  within  their  meaning;  Syme  v.  Ranaldson  Dickson, 
27th Feb.  1799,1?:  C;  Douglas t^  Glassford,  Uth  Nov.  1828,  jF.C; 
affirmed  lOth  June  1825.  The  case  of  Steel,  (Baldastard,)  Hoose 
of  Lords,  24th  June  1817,  5.  Doir,  72,  is  also  clearly  within  the 
principle  of  the  Duntreath  case.  In  the  Simprim  case,  Murray 
V.  Lord  Elibank,  a£Srmed  by  House  of  Lords,  19th  March  1835,  it 
was  also  decided ;  and  so  held  in  the  Herbertshire  case,  Morehead 
V,  Morehead,  as  reversed  by  the  House  of  Lords,  81st  March  1835. 

Applying  these  authorities  to  the  present  case,  it  appears  that 
the  persons  against  whose  acts  of  contravention  the  irritant  and  re- 
soludve  clauses  are  directed,  are  <  the  heirs  descending  of  the  grant- 

*  er's  body,  and  the  other  heirs  of  tailzie  before  mentioned,'  and  do 
not  comprehend  Sir  Evan,  who  is  not  an  heir  under  this  entail, 
but  the  institute  or  disponee.  In  one  sense  he  is  his  father's  heir; 
but  the  general  term  *  heir '  varies  in  its  signification,  according 
to  the  nature  of  the  deed  or  the  quality  of  the  subject,  with  re- 
spect to  the  succession  of  which*  it  occurs  as  a  word  of  destination ; 
Ersk.  iii.  8.  47.  Here,  there  are  two  classes  of  <  heirs '  against 
whom  the  irritancies  are  directed ;  (I.)  <  The  heirs  descending  of 

*  the  grantor's  body ;'  and,  (2.)  The  other  heirs  of  entail  before  men- 
tioned ;  to  neither  of  which  Sir  Evan  belongs,  since,  although  ioi- 
mediately  descended  of  the  granter's  body,  he  is  not  an  <  heir,'  so 
descending  in  the  sense  in  which  alone  the  term  heir  can  be  used 
in  this  deed ;  and  not  being  an  heir  of  entail,  he  is  not  included 
among  the  ^  other '  heirs  of  entail*     The  case  of  Duntreath,  and  the 
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others  referred  to,  amply  bear  oat  this  view  of  the  entail.     Neither  H  Mar.  1837. 
is  the  case  of  Bauchs  v.  Murray,  14th  Jan.  1834,  F.  C,  adverse  to     ^^^V^^ 
this  principle  of  construction.     There,  no  doubt,  it  was  found  by  gre^r,  &c  ^' 

the  Lord  Ordinary,  (Mackenzie,)  that  prohibitions  and  irritancies      ; 

directed  against  ^  the  heirs  male  or  female  of  my  body,  or  any  other  p[^^ ' 
^  heirs  of  tailzie  aforesaid,'  were  to  be  construed  as  applicable  to  the 
institute,  who  was  the  granter's  eldest  son ;  but  while  the  Court 
adhered  to  the  Lord  Ordinary's  interlocutor,  they  had  no  occasion 
to  decide  any  thing  upon  the  validity  of  the  entail,  as  against  the 
institute,  their  judgment  proceeding  solely  on  the  ground,  that  the 
provision  did  form  a  proper  debt  or  burden  upon  the  estate,  and 
that,  consequently,  whatever  might  have  been  the  exent  of  the  in- 
stitute's personal  liability,  that  liability  could  never  be  transmitted 
against  die  party  now  in  possession,  who  represented  him  only  as 
beir  of  entail.  The  other  objection,  viz.  that  the  prohibition  against 
altering  the  order  of  succession  applies  to  the  other  heirs  of  entail 
and  not  to  Sir  Evan,  the  institute,  is  also  fully  argued  in  the  cases, 
but  the  Consulted  Judges  did  not  consider  it  necessary  to  decide 
that  question. 

The  defenders  pleaded — That  the  Dnntreath  class  of  cases  esta-  Defenders* 
blishes  no  more  than  this,  that  the  term  heir  of  tailzie  has  a  precise,  ^'^"^ 
peculiar  and  limited  signification  in  legal  and  correct  language,  and  " 
that  it  is  not  to  be  extended  to  the  institute,  to  whom  it  cannot  be 
applied  without  a  violation  of  accuracy,  or  without  introducing  a 
construction  that  rests  upon  mere  analogy  and  implication.  The 
terms  employed  in  the  present  case,  being  that  of  heirs  descending 
from  the  granter's  body,  is  substantially  different  from  the  term  heir 
of  tailzie.  It  does  not  contain  any  reference  to  the  structure  of  the 
deed,  and  is  not  confined  to  a  precise  and  limited  idea,  but  has,  both 
in  common  language  and  in  legal  construction,  a  wide  and  compre- 
hensive meaning.  The  present  entail,  unlike  the  Dnntreath  class 
of  cases,  contains  effectual  and  express  prohibitions  against  selling, 
burdening  or  altering  the  succession,  applicable  both  to  the  institute 
and  to  the  substitutes.  It  is  not  essential  to  the  irritancies  following 
upon  such  prohibitions,  that  the  parties  affected  by  them  should 
again  be  specially  enumerated ;  but  it  is  sufficient  that  words  be 
employed  which  plainly  and  correctly  comprehend  the  same  parties 
to  whom  the  previous  prohibitions  apply.  In  one  entail  settiing 
lands  upon  the  eldest  son  and  lawful  heir  of  the  grantor,  and  upon 
a  succession  of  substitutes,  and  containing  express  prohibitions 
against  violating  the  entail,  directed  against  the  eldest  son  and  the 
substitutes,  the  irritant  and  resolutive  clauses  which  follow,  if  di- 
rected against  the  heirs  of  the  granter's  body,  will  be  sufficient  to 
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11  Mar.  1837.  fence  the  entail^  and  support  the  prohibitions  as  against  the  eldest 
'^^V^^    son  being  truly  the  heir  of  the  granter's  body,  whether,  under  the 
Brown  v^.  ac  g|;^„^^|]fe  ^f  i\^q  entail,  that  eldest  son  and  heir  be  an  heir  of  tailzie, 

or  an  institute  and  disponee ;  Bauchs  v.  Murray ;  Syaie  v»  Dickson ; 
Douglas  V,  Glassford,  sup»  ciU 


gi^egor, 


Lord  Ordi- 
nary's loter- 
locutor. 


Note. 


The  Lord  Ordinary,  upon  advising  the  cases,  pronounced  thefd^ 
lowing  interlocutor,  (112th  Noy.  1835) : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  re- 
vised cases  for  the  parties,  productions  and  whole  process,  repels  the 
defences ;  decerns  in  terms  of  the  libel ;  finds  the  pursuer  entitled 
to  expenses,  and  remits  to  the  Auditor  to  tax  the  account  thereof, 
when  lodged,  and  to  report' 

Note. — ^  It  appears  to  the  Lord  Ordinary  perfectly  clear  that 
there  is  no  prohibition  in  this  entail  against  altering  the  order  of 
succession,  effectually  imposed  on  Sir  Evan  John  Murray  Mao- 
gregor,  the  institute.  There  is  a  very  careful  and  anxious  clause 
against  alteration  and  innovation,  and  all  acts  and  deeds  directly 
or  indirectly  importing  them ;  but  that  clause  is  expressly  limited 
to  the  heirs  of  entail  substituted  to  the  maker,  and  therefore,  as  is 
admitted,  it  cannot  bind  the  institute. 

<  A  second  prohibition  is  directed  against  alienating,  bardening, 
contracting  debt,  and  committing  treason,  or  misprision  of  treason, 
and,  of  the  acts  and  deeds  of  that  nature,  a  special  and  detailed 
enumeration  is  given.  Then  follows  a  general  clause,  professing 
to  be  a  summary  or  abridgment  of  that  special  enumeration,  ^  nor, 

<  in  shorty  to  do  any  deed  by  which  the  lands  may  be  burdened, 

<  affected,  &c.  or  this  present  tailzie  or  course  of  succession  preju- 

<  diced,  altered. or  infringed.'  Now,  there  is  no  rule  of  law  better 
established  than  that  laid  down  by  Mr  Erskine,  namely,  that  in 
all  deeds  and  instruments  whatever,  a  general  clause  following  a 
particular  enumeration  is  not  to  be  extended  further  than  the 
particulars  enumerated.  Therefore,  it  is  certain,  that  the  genend 
clause  at  the  end  of  the  second  prohibition  must  be  restricted  to 
deeds  of  alienation,  debts  and  crimes,  and  cannot  include  the  acts 
which  form  the  subject  of  the  first  prohibition.  The  second  pro- 
hibition, therefore,  though  directed  against  the  institute,  as  well 
as  the  heirs,  cannot  supply  the  defect  which  exists  in  the  first  It 
is  this  rule  of  law  that  distinguishes  the  present  case  from  that 
of  Roxburghe  and  others,  in  which,  clauses  expressed  in  general 
terms,  but  not  preceded  by  special  enumerations,  were  found  to 
have  a  more  extensive  operation,  and  to  render  effectual  the  en- 
tails in  which  they  occurred. 

<  The  irritant  and  resolutive  clause  appears  to  be  exposed  to  the 
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same  &tal  objection  of  not  being  expressly  directed  against  the  11  Afar.  1837. 
institute.     It  provides,  that  in  case  •  the  heirs  descending  of  my    ^'^•v^^ 

body,  or  any  of  the  other  heirs  of  tailzie  before  mentioned,  shall  g/^o°  &^*^ 

contravene  the  prohibitions,  the  acts  of  contravention  shall  be 
*  nail,  and  the  contravener  shall  forfeit  his  riglit'  The  defenders 
maintain,  that  as  the  institute,  though  not  an  heir  of  tailzie,  is  an 
heir  descending  of  the  entailer's  body,  the  clause  is  sufficiently 
broad  to  comprehend  him ;  but,  in  that  argument,  the  principle 
is  overlooked,  that  while  the  construction  to  support  the  fetters  of 
an  entail  must  be  of  the  strictest  nature,  the  construction  to  break 
the  fetters  is  directly  the  reverse.  In  the  former,  no  aid  can  be 
obtained  from  inference  or  presumed  intention  ;  in  the  latter,  these 
are  the  sources  from  which  the  meaning  of  the  words  used  may 
and  ought  to  be  collected. 

'  By  the  clause  of  destination,  the  estate  is  conveyed  to  heirs  of 
two  descriptions,  one  being,  heirs  descending  of  the  entailer's  body, 
and  the  other,  heirs  not  descending  of  his  body,  but  both,  by  vir- 
tue of  the  conveyance,  heirs  of  entail.  It  is  plain  that  the  irritant 
and  resolutive  clause  is  directed  against  both  descriptions  of  heirs, 
and  against  them  exclusively :  it  has  no  application  to  persons  not 
being  heirs  of  the  entail,  though  heirs  of  the  entailer's  body.  It 
is  very  true,  that  the  entailer  intended  to  fetter  the  institute,  as 
well  as  the  heirs  of  entail ;  but  he  attempted  to  do  so  under  the 
erroneous  belief,  that  the  institute  was  an  heir  of  entail,  as  is  evi- 
dently demonstrated  by  a  long  series  of  provisions  in  the  deed, 
and  more  especially  by  the  clause  relative  to  the  cutting  of  tim- 
ber. It  is  thought,  therefore,  to  be  contrary  to  the  established  rule 
of  interpretation,  to  hold  the  words,  <  heirs  descending  of  the  body,' 
in  this  clause,  as  importing  heirs  of  line,  heirs  of  conquest,  heirs 
in  mobilibus,  or  any  description  of  heirs  except  heirs  of  entail,  of 
whom  alone  there  was  any  question  in  this  deed ;  and,  if  that  be 
so,  the  present  case  becomes  identical  with  that  of  Duntreath,  and 
a  Numerous  series  of  precedents  to  the  same  effect.  On  this  point 
the  case  of  Dougaldston,  on  the  one  hand,  and  that  of  Baldastard, 
on  the  other,  afford  an  apt  illustration.  A  person  contravening  in 
the  one  case,  and  a  member  of  tailzie  contravening  in  the  other,  are 
both  terms  in  themselves  sufficiently  comprehensive  to  include  the 
institute,  as  well  as  the  heirs.  But,  in  the  case  of  Dougaldston, 
there  was  nothing  in  the  conlext  to  limit  the  terra  person,  so  as 
to  exclude  the  institute ;  whereas,  in  the  case  of  Baldastard,  it 
appeared  by  reasonable  inference,  from  a  comparison  of  various 
clauses,  and  from  the  whole  structure  of  the  deed,  that  the  term, 

members  of  tailzie,'  was  employed  to  denote  heirs  being  members 
of  tailzie.     But  the  inference  in  this  case  is  much  clearer  than  in 


804 


DECISIONS  OF  THE 


No.  142. 


n  Mar.  1637. 


Browo  t;.  Mac* 
gregor,  &c. 

Note. 


that  of  Baldastard,  for  it  is  undeniable,  1st,  That  Sir  John  Mor- 
ray  Macgregor,  in  the  clause  in  question,  had  no  heirs  in  contem- 
plation but  heirs  of  entail ;  and,  2<ffy,  That  he  conceiyed  his  md, 
Evan  John,  to  be  an  heir  of  entail.  The  Lord  Ordinary  is  aware, 
that  an  opinion,  in  the  case  of  Banch  v.  Murray,  to  which  the  high- 
est respect  is  due,  is  opposed  to  what  is  now  stated ;  but  he  can- 
not acquiesce  in  that  view.  The  case  of  Baldastard  shows  that 
it  is  not  enough  that  the  entailer  should  have  intended  to  fetter  the 
institute,  and  that  he  made  use  of  a  term  which,  in  one  view,  is  large 
enough  to  include  him,  if  it  is  clear  from  inference  that  he  used  that 
term  in  a  different  sense,  and  one  totally  inapplicable  to  the  insti- 
tute. The  case  of  Bauch  cannot  be  regarded  as  a  precedent  here, 
as  the  decision  of  the  Inner-House  rests  on  a  separate  and  unex- 
ceptionable ground.' 


opinion  of 

Consulted 

Judges. 


The  defenders  reclaimed^  and  the  Court  ordered  the  cases  to  be 
laid  before  the  other  Judges.  Thereafter  the  Lords  remitted  the 
whole  cause  to  the  Lord  Ordinary  to  hear  parties,  whereupon  his 
Lordship  appointed  the  parties  to  give  in  mutual  cases,  with  which 
he  afterwards  made  avisandnm  to  the  Court. 

The  argument  in  .the  additional  cases  given  in  by  the  parties  is 
confined  principally  to  the  objection,  that  there  is  no  clause  prohi- 
biting the  institute  from  altering  the  succession,  and  likewise  upon 
the  more  general  question,  whether  an  entail  which  does  not  con- 
tain an  effectual  prohibition  against  altering  the  order  of  succession 
can  be  of  any  effect  at  all,  even  in  those  points  in  which  it  might 
be  found  to  be  in  other  respects  technically  correct  and  sufficient 

The  Consulted  Judges  returned  the  following  opinions : 
Lord  JtuHce^Clerk,  Lords  Meadowbank,  FuUerton,  Monereiff,  Jef- 
fieyy  Cockbum  fknd  Cuning/tame. — This  is  an  action  by  the  pursner 
for  adjudging  the  lands  mentioned  in  the  summons,  for  a  debt  due 
to  him  by  Sir  Evan  Macgregor,  the  proprietor  in  the  fee  of  those 
lands.  The  defence  stated  for  Sir  Evan  Macgregor,  and  for  his 
eldest  son,  as  the  next  heir  of  entail,  is,  that  the  estate  is  possessed 
by  Sir  Evan  solely  by  virtue  of  a  strict  entail,  whereby  he  is  effec- 
tually restrained  from  contracting  debts  for  which  the  estate  maybe 
adjudged,  under  the  pain  of  irritancy  or  forfeiture,  and  all  such  debts 
are  declared  to  be  null  and  void,  and  adjudication  for  payment  of 
them  is  declared  to  be  incompetent. 

The  interlocutor  of  the  Lord  Ordinary,  in  general  terms,  repels 
the  defences,  and  decerns  in  terms  of  the  libel.  And  the  material 
question  now  before  the  Court,  and  on  which  our  opinion  is  requi- 
red, is,  whether  that  interlocutor  ought  to  be  adhered  to,  or  altered. 


No.  142.  COURT  OF  SESSION.  805 

From  the  pleadings  of  the  parties,  and  the  note  of  the  Lord  Or-  11  Mar.  1837. 
dinarjr,  it  appears  that  three  points  of  law  may  be  involved  in  this     ^^^v*^*^ 
question.     The  pursuer  maintains,  that  the  entail  founded  on  is  gr^r  \c,  '^^' 
essentially  defective  in  two  respects,  in  so  far  as  it  can  be  stated  to      7-7- 
have  relation  to  the  acts  and  deeds  of  Sir  £van  Macgregor,  the  pro-  consiThed 
prietor  in  the  fee :  Istj  Because  it  contains  no  clause  prohibiting  Judges, 
him,  as  institute,  from  altering  the  order  of  succession ;  and,  2J, 
Because  the  irritant  and  resolutive  clauses  are  not  so  conceived,  as 
to  apply  to  him  as  the  institute  or  disponee,  but  apply  only  to  heirs 
of  entail. 

If  the  j^r^^  of  these  points  were  established,  it  would  constitute  a 
very  serious  defect  in  the  entail.  But,  in  order  to  render  the  ob'* 
jection  effectual  to  sustain  the  present  action  of  adjudication,  it  re- 
quires that  the  Court  should  determine  a  third  question,  of  more 
general  and  abstract  law,  viz.  whether  an  entail,  which  does  not  con- 
tain an  effectual  prohibition  against  altering  the  order  of  succession^ 
can  be  of  any  effect  at  all,  even  in  those  points  in  which  it  might 
be  found  to  be  in  other  respects  technically  correct  and  sufficient 
The  second  objection  taken  to  the  sufficiency  of  the  entail,  if  well 
founded,  is  at  once  decisi-ve  against  the  grounds  of  defence  to  the 
present  action  ;  for  this  is  a  question  with  onerous  creditors,  pro* 
ceeding  to  adjudge  the  estate,  for  payment  of  their  debts  contract^ 
ed  by  the  proprietor  in  the  fee.  And  the  law  has  been  long  and 
well  settled,  that,  unless  the  prohibitions  of  the  entail,  whether 
against  selling  or  against  contracting  debts,  are  duly  fortified,  both 
by  an  irritant  clause  declaring  the  deeds  done  in  contravention  of 
them  to  be  null  and  void,  and  by  a  resolutive  clause  declaring  that 
the  party  contravening  shall  forfeit  all  right  to  the  estate,  and  un- 
less these  clauses  are  so  expressed,  as  to  comprehend  the  acts  of 
the  individual  whose  acts  or  deeds  are  objected  to  as  contraventions, 
they  can  be  of  no  effect  at  all  against  the  rights  or  the  diligence  of 
onerous  creditors  or  purchasers. 

We  therefore  think  it  proper,  in  answer  to  the  question,  whether 
the  Lord  Ordinary's  interlocutor  ought  to  be  adhered  to  or  altered, 
to  direct  our  attention,  in  the  first  place,  to  this  last  point,  viz. 
Whether  the  irritant  and  resolutive  clauses  are  effectual  against 
the  acts  and  deeds  of  Sir  Evan  Macgregor  in  the  present  case  ? 
And  we  are  of  opinion  that  they  are  not  sufficient. 

By  the  conception  of  the  deed  of  entail  it  is  quite  clear  that  the 
estate  is  given  to  Sir  Evan  Macgregor  directly  as  disponeej  or^r, 
and  not  as  an  heir  or  an  heir  of  tailzie.  The  entailer  dispones  *  to 
*  myself  in  liferent,  during  all  the  days  of  my  life,  and  to  Evan  John 
'  Macgregor  Murray^*  &c.  whom  failing,  &c.  &c.  in  fee.  And,  after 
the  cases  of  Well  wood,  Feb.  23.  1791,  the  Marchioness  of  Titch- 
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11  Mmr.  1837.  field  V.  CumiDg,  May  22.  1798,  Miller  v.  Cathcart,  Feb.  12. 1799, 
^""^V**^    and  other  cases,  there  can  be  no  doabt  that  these  words  constituted 

gregor  &^"*^'Sir  Evan  the  dispouee,  or  institute^  and  not  an  heir  of  tailzie* 

This  being  dear,  the  question,  whether  be  is  effectually  put  un- 
der all  the  fetters  and  irritancies,  depends  on  principles  which  have 
been  firmly  settled,  ever  since  the  decision  of  the  House  of  Lords 
in  the  case  of  Edmonstone  of  Duntreath.  It  is  unnecessary  to  go 
into  the  particulars  of  that  well-known  case.  The  general  rule 
laid  down  by  it  is,  that  prohibitions  or  irritancies,  applied  only  to 
heirs  oftailziey  do  not  affect  the  institute^  however  clear  it  may  be, 
from  other  clauses  of  the  deed,  or  the  general  conception  of  it,  that 
the  entailer  intended  to  include  the  institute  in  the  operation  of  the 
clauses.  This  rests  on  the  broad  principle,  ihat  all  such  clauses 
are  of  the  strictest  construction,  and  therefore  cannot  be  extended, 
by  any  implication  of  intention,  either  to  persons  or  to  cases  not 
expressly  comprehended  in  them.  And  this  has  been  held  so  de- 
cidedly, that  even  words  introduced  incidentally  into  the  clauses 
themselves,  which  might  seem  to  indicate  such  an  intention,  or  the 
use  of  words  of  an  ambiguous  nature,  have  been  always  held  not  to 
be  sufficient 

The  general  rule  had  been  decided  in  two  cases  before  the  case 
of  Duntreath;  but  that  important  judgment  has  been  followed  by 
very  many  cases,  throughout  which  there  has  never  for  a  moment 
been  any  departure  from  the  principle.  Nice  cases  have  arisen  in 
the  question,  whether  the  party  was  institute  or  Jieir  oftailziey  such 
as  Wellwood,  M'Culloch,  &c.  And  nice  cases  have  also  arisen  on 
the  question,  whether  special  and  express  words  used  did  apply  to 
the  institute  or  not  But  no  doubt  has  ever  existed  that,  if  the 
party  were  clearly  institute,  and  if  the  clause  in  question  were  not 
applied  to  him  as  institute^  but  applied  to  the  heirs  oftailziey  no  words 
merely  indicating  that  the  entailer  may  have  considered  him  as  an 
heir  oftailziey  and  in  that  view  intended  him  to  be  bound,  will  ren« 
der  the  clause  effectual  against  him.  It  is  needless  to  go  through 
the  detail  of  all  the  cases.  It  is  impossible  to  read  the  case  of  Well- 
wood,  or  the  case  of  Titchfield,  or  the  case  of  Miller  v.  Cathcart, 
or  the  case  of  Baldastard,  without  seeing  that,  if  any  implication  of 
intention  would  have  done,  the  entailer  had  indicated,  in  one  and 
all  of  them,  that  he  meant  the  institute  to  be  bound,  and  considered 
him  as  an  heir  of  tailzie  as  much  as  the  substitutes  named.  But  the 
principle  of  strict  construction  necessarily  carried  with  it  another  rule, 
that  the  most  liberal  construction  must  be  given  in  favour  of  liberty, 
so  that  any  ambiguous  words^  or  loose  expressions^  even  introduced 
into  the  clauses,  shall  not  be  accepted  instead  of  the  direct  words 
proper  for  imposing  the  fetters  on  the  institute.     For  example,  in 
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the  entail  of  Gordonstone,  the  prohibition  was,  that  it  shoald  not  H  Mar.  1837. 
be  lawful  *  to  the  heirs  of  tailzie  above  desiffiiedf  male  or  female,  nor     ^^^^^^'^[T 

*  to  the  heirs  wlio  shall  happen  to  succeed  to  the  lands  and  dignity^*  gregor,  &c 
to  do  any  of  the  prohibited  acts,  *  it  being  always  understood,  that     -7-7 

*  although  the,  before*named  persons  h^  designed  heirs  of  tailzie^  and  consulted 

<  be  to  succeed  to  my  said  estate  as  such,'  yet  they  shall  have  no  Judges. 
greater  powers  than  liferenters.     The  institute  in  that  case  was  an 

Juir  of  the  entailer^  and  did  succeed  to  the  lands  and  dignity.  But, 
in  that  entailj  be  was  not  an  heir^  but  disponee  ;  and  the  restraining 
clauses  being  applied  to  heirs  of  tailzie,  it  was  found  that  he  was 
not  bound  by  them. 

So  also  in  the  case  of  Miller  v.  Cathcart,  James  Taylor,  the  insti- 
tute, was  named  in  many  of  the  clauses  as  ^  James  Taylor  and  all 

<  the  other  heirs  of  entail ;'  and  in  one  clause  it  was  said  expressly, 
'  notwithstanding  the  before- written  conditions,  limitations  and  re- 

*  strictions,  put  upon  the  said  James  Taylor  and  the  other  before- 
^  mentioned  heirs  of  entail,'  &c.  power  was  given  to  the  said  heirs 
to  do  certain  things.  But  the  restraining,  and  irritant,  and  resolu- 
tive clauses  themselves  were  applied  to  heirs  of  tailzie  ;  and  it  was 
therefore  found,  ^  that  the  said  James  Cathcart  Taylor  being  insti- 

*  tute  in  the  entail  was  not  affected  by  the  fetters  thereof;'  and,  there- 
fore, that  the  entail  could  not  be  pleaded  in  bar  of  payment  of  his 
debts. 

The  case  of  BaUastard  was  an  extremely  strong  case,  and  parti- 
cularly illustrative  of  the  principle,  that  even  the  use  of  words  in 
the  disputed  clause  itself,  which  in  some  sense  might  include  the 
institute,  cannot  be  construed  to  have  that  effect,  if  it  appears,  from 
the  connection  in  which  they  stand,  that  they  were  merely  used  as 
a  form  of  describing  the  heirs  of  tailzie.     <  Heirs  and  members  of 

<  tailzie '  might,  in  a  popular  sense,  comprehend  the  institute ;  but  it 
was  held,  both  here  and  in  the  House  of  Lords,  that  the  word 

<  members '  was  limited  by  the  connection  in  which  it  stood  with 

<  heirs^'  and  therefore  could  not  be  taken  as  importing  more  than 
heirs  ^  being  members '  of  tailzie,  and  describing  persons  who  were 

*  members,'  because  they  were  <  heirs.' 

The  few  cases  in  which  the  institute  has  been  found  to  be  bound, 
are  cases  in  which  the  words  employed  not  only  did  directly  apply 
to  the  institute,  but  could  not,  from  the  form  in  which  they  were 
used,  admit  of  any  other  construction.  So  it  was  in  the  case  of 
Syme  r.  Ranaldson  Dickson,  Feb.  27.  1799,  although  that  was 
certainly  a  nice  case  upon  the  resolutive  clause.  But,  while  the 
prohibitions  were  expressly  laid  on  the  institute  by  name,  the  com- 
mencement of  the  irritant  and  resolutive  clauses  expressly  included 
him,  running  thus :  <  In  case  my  said  son^  or  any  of  the  heirs  of 
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11  Mar.  1837.  would  not  be  reconcileable  with  the  principles  on  which  so  many 
^^<^V^*^    previous  cases  have  been  determined.     He  is  not  an  heir  in  this  en- 

^"'^"  "J.  ^■^tei7.  He  does  not  take  the  estate  by  service  as  an  heir;  and  thoogh 
a  description  here  given  of  other  persons  who  are  heirs,  and  who  are 
also  heirs  of  tailzie,  might  comprehend  him  in  a  natural  sense,  it 
does  not  at  all  comprehend  him  in  any  relation  to  the  riffht  or  the 
character  by  which  he  has  taken  and  possesses  the  estate  in  question. 
Having  come  to  a  decided  opinion,  that  the  irritant  and  resolu- 
tive clauses  do  not  affect  Sir  Evan  Macgregor,  and  therefore  that 
the  entail  cannot  be  pleaded  against  the  debts  contracted  by  him, 
or  the  diligence  of  his  creditors,  we  do  not  think  it  necessary  to  de- 
cide also  on  the  objection  taken,  that  there  is  no  sufficient  clause 
against  altering  the  order  of  succession,  or  on  the  abstract  question 
raised  as  to  the  effect  of  that  objection  in  the  present  action,  suppo- 
sing it  to  be  well  founded.  On  the  ground  which  we  have  fully 
explained,  we  are  of  opinion,  that  the  pursuer  is  entitled  to  decree 
in  his  action,  and  that  the  interlocutor  of  the  Lord  Ordinary  ought 
to  be  adhered  to. 

Addition  by  Lord  Glerdee. — Although  I  cannot  take  it  upon  me 
to  dissent  from  the  foregoing  opinion,  yet  it  is  not  without  great 
hesitation  that  I  concur  in  it ;  because  I  doubt  very  much  whether 
the  principle  which  governed  the  Duntreath  case,  and  various  others, 
can  justly  be  applied  to  this  individual  case. 

I  understand  very  well,  that  if  the  tailzie  applies  the  irritancies 
to  persons  described  by  an  established  and  known  technical  designa- 
tion, we  are  not  by  implication  to  consider  any  person  as  included  in 
the  designation,  other  than  those  which  fall  under  it,  according  to 
its  proper  technical  meaning.  But  if  the  tailzie  does  not  apply  the 
irritancies  to  a  description  of  persons  so  worded,  as  in  itself,  and 
without  interpretation,  to  point  out  clearly  who  they  are,  and  if  we 
are  at  all  obliged  to  find  out  this  by  implication,  and  presumptions 
of  intention,  it  ought  to  be  tota  lege  perspecta  that  we  form  our 
judgment  on  the  matter. 

Now,  the  irritant  clause  in  this  case  is  not  directed  simply  against 

*  any  of  the  heirs  of  tailzie, '  but  against  ^  any  of  the  heirs  of  tailzie 

<  before  mentioned^ '  which  throws  us  back  to  the  prohibitory  clause. 
The  first  prohibition,  which  is  against  alienations,  &c.  &c.  is  di- 
rected against  the  institute,  and  first  substitute  nominatim,  and  the 

<  other  heirs  of  tailzie  substituted  to  me  in  manner  foresaid,  and  suc- 

<  ceeding  to  my  said  lands.' 
The  remaining  prohibitions  appear  to  be  directed  against  the 

heirs  of  tailzie  as  above  described,  that  is,  the  <  heirs  of  tailzie  sab^ 

*  stituted  to  the  maker  of  the  entail.'    'Now,  as  there  is  not,  techni- 
cally speaking,  any  person  in  the  whole  tailzie  who  is  an  heir  snib^ 
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stituted  to  the  maker  of  the  entail,  we  are  forced,  from  implication  11  Mar.  1837. 
and  presumption,  to  interpret  his  meaning ;  and  I  do  not  see  why,     ^^V^^ 
considering  his  peculiar  mode  of  expression,  we  are  to  confine  that  gregoi^  &c. 
meaning  to  heirs  of  tailzie,  properly  so  called,  and  not  to  include,      7^ 
as  he  himself  evidently  intended,  the  institute  as  well  as  them;  and,  consulted 
in  short,  as  signifying  the  whole  persons  called  to  the  succession.     Judges. 

On  the  case  being  moved  this  day. 

Lord  Mackenzie.— I  have  read  the  opinions  of  the  Consulted  ^p^'JJJ'"''^ 
Judges  with  great  care,  and  although  my  own  opinion  in  this  case  is 
greatly  shaken,  yet  I  am  not  able  to  say  I  have  changed  it,  nor  can 
I  adopt  tlie  opinion  that  has  been  given  by  the  Consulted  Judges. 
I  shall  express  my  views,  however,  very  briefly. 

The  entailer  calls  all  his  descendants,  beginning  with  his  eldest 
son,  going  through  his  younger  sons,  and  ending  with,  <  whom  all  fail*- 
*  ing,  the  heirs  whatsoever  of  my  body.'  He  then,  in  the  irritant 
clause,  applies  the  irritancy  first  to  the  heirs  *  descending  of  my 

<  body.'  That  expression,  if  taken  by  itself,  is  quite  sufficient  to  in- 
clude and  express  the  institute.  It  means  clearly  all  persons  being 
his  heirs  by  descent  of  body,  that  is,  all  his  descendants.  It  is  void 
of  ambiguity  or  technical  difficulty.  How,  then,  do  you  limit  it  ? 
By  adding  to  it  the  words,  *  or  other  heirs  of  entail,'  and  then  ap- 
plying to  the  clause  a  sort  of  interpretation.  That,  I  think,  is  here 
read  for  the  first  time.  In  the  first  place,  by  the  strict  verbal  read- 
ing of  the  Duntreath  case,  rejecting  inference,  you  take  the  words, 

<  heirs  of  entail,'  as  standing  alone,  and  so  hold  that  expression  to 
exclude  the  institute.  Then^  secondly,  you  have  recourse  to  free 
construction,  and  by  reference  from  the  words,  *  of  other  heirs  of 

<  entail,'  you  conclude  that  the  entailer,  in  using  the  words,  <  heirs 

<  descending  of  my  body,'  meant  only  heirs  of  entail,  and  so  you 
arrive  at  a  conclusion  in  certain  defeasance  of  the  entailer's  true 
meaning.  Now,  I  am  not  able  to  adopt  this  kind  of  what  I  may 
call  double-dealing  interpretation,  by  inference  to  the  same  sentence. 
I  know  of  no  example  of  this.  The  Duntreath  case,  and  the  cases 
following  it,  afford  none.  I  think  you  may  interpret  word  by  word, 
as  in  these  cases,  rejecting  inference,  and  explanation  of  one  word  by 
another ;  but  you  cannot,  at  the  same  moment,  adopt  inference,  from 
the  very  words  which  you  have,  by  rejection  of  inference,  interpreted 
in  a  way  contrary  to  the  entailer's  meaning.  Perhaps  it  would  be 
sufficient  to  say,  that  if  you  adopt  free  construction  at  all,  you  must 
look  to  the  entailer's  true  meaning,  and  nothing  else,  and  cannot 
defeat  that  meaning,  by  free  interpretation  of  any  kind. 

The  Lard  President  and  Lords  GiUiesand  Carekouse  concurred  in 
the  opinion  of  the  Consulted  Judges. 


812 


DECISIONS  OF  THE 


No.  143. 


1 1  Mar.  IS37.  The  following  ioterloentor  was  prononnoed :  <  Refuse  the  redaim< 
*  ing  note ;  adhere  to  the  interlocator  reclaimed  afainst,  except  u 
gregor,  &c.    '  ^  ^  expenses ;  and  of  new  adjadge,  decern  and  declare  in  terms  of 

<  the  libel;  but  find  neither  party  entitled  to  expenses,  and  to  thai 

Judgment.      ^  extent  recall  the  interlocutor  of  the  Lord  Ordinary/ 

Lord  Ordinaiy  Cordumse.        Act.  SalOen.  {Ruthmfitrd,)  mod  6.  Ihrndn,        Ale 
JDfldii  ofFac  (Haptj)  and  Neavn.  A,  ^  C.  Douglas,  W.  S.  and  Tkmn 

Thmttm,  W.  S.  Agenu.        B.  Clerk. 

C.R. 


FIRST  DIVISION. 


No.  CXLIIL 


II^A  JI£ircA1837. 


WILLIAM  ROBERT  JACK 

against 

WILLIAM  UMPHERSTON  and  JOHN  KERR. 


NanratiTe. 


PfiOCESS. — (ReductioiY.) — Foundf  that  a  reduction  was  competent  of 
a  decree^  pronounced  by  Justices  of  the  Peace^  although  not  extracted^ 
in  respect  that  such  decree  could  be  carried  into  execution  without  ex- 
tract^  and  was  not  generally  in  practice  extracted. 

The  defenders,  who  were  millwrights  in  Dundee,  presented  a  pe- 
tition to  the  Justices  of  Peace  of  Forfarshire,  which,  on  the  nar- 
rative, that  the  pursuer  had  deserted  .their  service  without  giving 
the  notice  of  fourteen  days,  required  by  the  invariable  practice  of 
the  works,  craved  warrant  to  apprehend  him,  and  bring  him  before 
the  Justices  for  examination,  and  thereafter,  on  proof  of  the  facts 
libelled,  to  imprison  him  until  he  found  caution  to  return  to  their 
service  for  fourteen  days  at  least. 

A  warrant  was  accordingly  granted  by  the  Justices,  upon  which, 
after  it  had  been  indorsed  by  a  Justice  of  the  Peace  for  Lanarkshire, 
the  defender  was  apprehended  and  brought  to  Dundee. 

The  Justices,  on  consideration  of  the  cause,  found  that  the  pur- 
suer had  illegally  deserted  his  service,  and  therefore  granted  <  war^ 

<  rant  for  committing  him  to  the  tolbooth  of  Dundee,  therein  to  be 

<  detained  until  he  shall  find  snflScient  caution  and  surety  in  the 

*  Justice  of  Peace  court-books  of  Forfersbire,  under  the  penalty  of 

*  L.5,  that  he  shall  return  to  the  petitioners'  service,  and  continue 

<  therein  for  the  space  of  fourteen  days  after  so  retnrnbg,'  &c. 
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The  defenders,  after  this  judgment  was  pronounced,  stated^  in  a  11  Mar.  1837. 
minute,  that  they  did  not  mean  to  enforce  the  warrant  as  a  warrant    ^^^V^^ 
of  imprisonment     Accordingly,  the  warrant  was  not  put  in  execu-  ^^  ^  ^™* 
tioD,  and  no  extract  was  taken  of  the  decree  by  either  party.       -    Kerr. 

In  this  situation  of  the  case,  the  pursuer  brought  the  present  ac-  ^     T 
tion,  concluding  for  reduction  of  these  grounds  and  warrants,  and 
for  damages,  for  carrying  him  in  custody  from  Glasgow  to  Dundee. 
Defences  were  given  in,  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor : 

<  The  Lord  Ordinary  having  considered  the  summons  and  de-  Lord  Ordi- 

<  fences,  and  heard  parties  thereon,  sustains  the  first  defence,  which  "^"^^^  ^'*^' 

<  is  of  a  dilatory  nature,  viz.  that  the  decree  or  decrees  of  the  infe- 
c  rior  court  not  being  extracted,  the  reduction  is  incompetent;  dig- 

<  misses  the  action,  and  decerns ;  finds  the  pursuer  liable  in  expenses,' 
&c. 

'Sote. — ^  The  Second  Division  of  the  Court  decided  in  the  case  Note. 
^  of  Coutts,  5th  December  1835,  that  reduction  was  not  a  compe-* 
^  tent  mode  of  obtaining  redress  against  the  decree  of  an  inferior 

<  court  not  extracUd.    But  in  that  case  the  decree  was  not  a  final 

<  one,  whereas  here  it  is ;  and  it  is  contended  by  the  pursuer  that 

<  this  difference  makes  that  case  inapplicable,  while  it  is  maintained 
^  by  the  defenders  that  the  principle  and  the  object  of  the  decision 

*  was  to  fix,  that  extract  was  necessary  in  all  cases.     The  Lord  Or-* 

<  dinary  has  proceeded  on  this  last  view,  which  seems  to  him  to  be 

<  warranted  by  what  passed  on  the  Bench  when  the  case  of  Coutts 

*  was  determined.'    The  effect,  and  generally  the  object,  of  proceed- 

<  iog  by  reduction  where  there  has  been  no  extract,  is  to  evade 
(  finding  caution  in  an  advocation  or  suspensbn ;  and  if  this  be  cor- 

<  rect,  the  practice  ought  to  be  checked,  because  it  appears  to  be  on 

*  the  increase.     There  are  several  cases  in  the  same  situation  at  this 

<  moment,  and  tlie  Lord  Ordinary  hopes  that  the  preceding  interlo* 

<  cutor  will  be  submitted  to  review,  in  order  that  the  point  may  be 

*  fixed.' 

The  pursuer  reclaimed.     At  advising, 

Dean  ofFacidifff  (Hope^)  for  pursuer,  pleaded — Reduction  is  the  Punuer** 
proper  form  of  bringing  this  case  before  the  Court  The  judgment  ^^^ 
which  disposes  of  the  whole  case  contains  a  warrant  for  imprison- 
ilDient  granted  by  the  Justices  of  Peace  for  Forfarshire.  Justice  of 
Peace  warrants  are  never  extracted.  They  are  put  into  the  hands 
of  the  person  who  is  to  enforce  them,  and  imprisonment  follows  at 
once.  The  party  who  obtained  the  warrant  does  not  choose  to  ex- 
tract, and  it  would  be  an  extraordinary  proceeding  for  the  party 
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11  Mar.  1837.  agaiDSt  whom  the  warrant  of  imprisonment  is  granted  to  extract 
it  But  here  the  defenders  have  abandoned  the  judgment,  and 
stated  that  they  do  not  mean  to  enforce  it ;  therefore  they  will 
never  extract.  If  the  pursuer  were  to  advocate  the  cause,  as  it  is 
partly  of  a  criminal  nature,  it  could  go  to  the  Justiciary  Court 
In  these  circumstances  reduction  is  competent  The  case  of  Coutts, 
5th  Dec.  1835,  Fac.  CoH  vol.  ii.  p.  85,  was  totally  different  from 
the  present  There  the  decree  was  by  the  Sheriff,  and  could  not 
be  executed  till  extracted. 


Jack  r.  Um- 
pherston  and 
Kerr. 

Pursuer's 
Fleas. 


Defenders* 
Pleas. 


SoKcitor'^Generalj  (Rutherfiird^)  for  defenders. — The  proper  form 
of  review  in  this  case,  seeing  the  decreet  was  not  extracted,  was 
advocation,  and  not  reduction,  by  whieh  the  necessity  of  finding  cau- 
tion was  avoided.  It  is  a  common  thing  for  the  Justice  of  Peace 
derks  to  g^ve  extract  of  judgments  exhausting  the  whole  cause.  The 
party  should  have  let  the  case  goto  the  proper  stage  before  he  brought 
his  reduction.  At  present  it  is  clearly  incompetent,  on  the  principle 
of  the  case  of  Coutts,  5th  Dec.  1835,  F*  C. 


Opinion  of 
Court. 


The  Judges,  after  taking  time  to  inquire  into  the  grounds  on 
which  the  case  of  Coutts  had  been  decided  in  the  Second  Division, 
delivered  the  following  opinions : 

Lord  Gillies. — Where  a  decree  is  extractable,  then  the  proper 
course,  until  it  is  extracted,  is  advocation,  and  not  reduction.  Bat 
if  the  decree  cannot  be  extracted,  is  the  same  rule  to  be  adopted? 
The  present  is  a  case  where  the  decree  is  capable  of  being  put  into 
execution  without  extract,  and  which,  it  appears,  is  not  extractable^ 
and  therefore  I  think  it  is  quite  the  same  as  a  decree  which  has 
been  extracted,  where  it  cannot  be  put*  in  force  without  form  be- 
ing gone  through,  and  I  therefore  think  that  we  must  find  the  re- 
duction here  to  be  competent  To  suppose  that  the  party  is  to 
satisfy  a  production,  by  extracting  a  decree  of  imprisonment  against 
himself,  is  absurd. 

Lord  President. — How  can  he  get  the  warrant,  even  if  he  wish- 
ed to  extract;  for  that  is  in  the  jailor's  hands,  and  not  in  the  hands 
of  the  clerk  ?   I  concur. 

Lord  Mackenzie, — I  agree  with  Lord  Gillies.  If  it  was  true  that 
the  warrant  and  the  proceedings  thereon  were  abandoned,  I  do  not 
see  why  the  case  should  not  be  tried  by  reduction.  '  Where  we 
thought  a  reduction  improper,  it  was  in  a  case  wher§  it  would  have 
had  the  effect  of  sisting  the  whole  cause,  not  yet  come  to  a  conclu- 
sion. This  we  refused ;  but  we  went  no  farther.  Here  the  case 
is  different ;  for  if  the  case  is  ended,  what  prejudice  can  there  be 
to  get  redress  by  reduction  ? 


No.  144.  COURT  OF  SESSION.  816 

Ijord  Corehouse. — I  concur.    I  tbiok  there  is  no  resemblance  be-  11  Mar.  1837. 
tween  this  case  and  that  of  Contts.    In  that  case  the  decree  could    ^^^V^^ 
not  be  put  into  execution  without  extract     Whether  extract  can-  p^erston  and 
not  be  got  in  this  case  I  do  not  know ;  but  if  it  was  put  in  force  Kerr. 
without  extract,  as  has  been  done  here,  then  I  think  reduction  ought  o^ilbn  of 
to  be  allowed.     I  agree  with  Lord  Mackenzie,  that  this  is  not  the  Court. 
same  case  as  where  it  is  attempted  to  sist  a  cause  by  reduction. 

The  Courts  accordingly,  unanimously  recalled  the  interlocutor  of  Judgmenu 
the  Lord  Ordinary,  and  repelled  the  first  dilatory  defence,  finding 
the  pursuer  entitled  to  expenseSp  and  remitting  to  the  Lord  Ordinary 
to  proceed  in  the  cause. 

Lord  Ordinary,  CwMum.  Act.  Dttm  qf.Fae.  fBape,)  MuaaelL  Alt.  SoL-  Gen. 
{Eutherfiird,)  Ivory.  Ofeig  ff  Morton^  W.  &  and  Flmmng  j>  JohnaUme,  W.  S. 
Agents.  jS.  Clerk. 

C  R. 


FJJtST  DIVISION. 

« 

No.  CXLIV.  nth  March  1837.   . 

WILLIAM  DUNN 

against 

JAMES  HAMILTON  and  ARCHIBALD  ARTHUR, 
JAMES  M<DONALD  and  HUGH  M'KAY. 

Jury  Trial. — Nuisance. — Landlord  and  Tenant. — Homo- 
logation.— In  discussing  a  bill  of  exceptions  against  the  charge  of 
the  presiding  Judge  at  a  jury  triaU  in  an  action  for  interdict  against 
a  dye-work  as  a  nuisance^  from  its  polluting  the  teater  of  a  streamy 
'^Foundj  (1.)  {By  the  unanimous  opinion  of  the  Courts  dissenting 
from  the  charge^)  That  the  primary  uses  of  the  water  of  a  stream 
are  t/ie  drink  of  man  and  beast^  and  the  ordinary  domestic  purposes 
of  life;  and  that  the  employment  of  it  in  a  manufactory^  or  any 
other  secondary  purpose  which  rendered  it  wnfii  for  those  primary 
useSf  was  anuisance*  (2.)  {Agreeing  with  tlie  charge^)  That  iftlie 
water  J  after  being  applied  to  tlie  purposes  complained  of  was  still  fit" 
ted  for  all  the  common  uses^  and  all  the  uses  to  which  it  had  been 
hitlierto  applied^  a  party  was  not  entitled  to  have  its  use  for  that 
purpose  prohibited^  on  the  plea  that  the  water  might  thereby  be  ren^ 
dered  unfit  for  some  use  not  existing^  but  to  which  he  had  it  in  con^- 
templation  to  turn  it,  (3.)  {Dissenting  from  the  charge^)  That 
VOL.  zii.  3h 
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abatement  or  removal  of  a  nuisance^  after  an  action  of  interdict  was 
raisedf  but  previous  to  the  framing  of  the  issue,  does  not  entitle  a  de- 
fender to  a  verdict  in  hisfavour^  if  the  complaint  ujcu  well  founded 
at  its  date*  (4.)  {By  a  majority  dissenting  from  the  ckarffe,)  That 
where  a  landlord^  who  miglU  not  have  been  held,  by  the  terms  of  his 
lease,  to  have  authorised  his  tenant  to  establish  any  thing  but  a  legal 
work,  maintained,  in  his  defences  in  the  action  of  interdict  against 
the  work  as  a  nuisance^  that  it  was  legal  and  no  nuisance,  he  must 
be  heldf  from  the  terms  of  this  defence,  to  have  authorised  the  nui" 
sancefrom  the  first. 

9 

KarratiTe.  This  was  a  bill  of  exceptions  against  a  verdict  of  a  jury  pronounced 
in  the  following  circumstances : 

The  defender,  Mr  Hamilton,  was  proprietor  of  the  lands  of  Bams 
in  Dumbartonshire,  through  which  flowed  a  small  stream,  called 
Cockney  Burn. 

Upon  this  stream  were  situated  a  bleachfield  and  other  buildingSf 
which,  in  1823,  were  let  by  Mr  Hamilton,  under  a  lease,  with  Uie 
usual  absolute  warrandice,  and  <  declaring  always,  that  the  said  snb- 

<  jects  hereby  let  are  to  be  used  for  the  purpose  of  bleaching,  dye- 

<  ing  or  printing,  or  any  other  operations  connected  with  bleaching, 

*  dyeing  or  printing,  or  for  agriculture.' 

Under  this  lease,  Arthur  occupied  the  subjects  as  a  bleachfield 
until  August  1826,  when  he  sublet  the  premises  at  an  advanced 
rent,  with  warrandice  against  fact  and  deed,  to  James  McDonald, 
who  having  taken  the  other  defender,  M^Kay,  into  partnership,  es- 
tablished a  work  for  dyeing  turkey-red. 

In  1834,  the  pursuer,  William  Dunn,  who  had  erected  ezten* 
sive  mills  and  manufactories  on  his  properties  of  Faifley  and  Dun- 
tocher,  situated  lower  down  the  stream  than  the  dye-work,  and  who 
was  the  proprietor  of  villages  on  its  banks,  containing  a  population 
of  upwards  of  3000  persons,  raised  the  present  action  against  all  of 
the  defenders. 

The  summons  narrated,  that  the*  defenders,  or  one  or  other  of 
them,  discharged  from  the  dye-work  *  great  quantities  of  the  most 
^  impure,  noxious  and  deleterious  substances,  consisting  of  madder- 

<  roots,  or  other  substances  of  that  description ;  or  otherwise,  the 
'  water  discharged  by  the  defenders  into  the  said  bum  is  imprq;- 

<  nated  with  such  substances,  whereby  the  said  bnrn,'  previously 
pure,  '  in  its  progress  through  the  property  of  the  pursuer,  is  ren- 

<  dered  totally  unfit  for  the  use  of  man  or  beast,  or  for  being  em- 

<  ployed  for  any  manufecturing  purpose  in  which  pure  water  is  re- 

<  quired ;  more  especially  at  or  near  to  the  village  of  Faifley,  and 

*  for  a  considerable  space  above  and  below,  an  intolerable  nuisance 
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is  created  by  the  discharge  into  the  said  burn,  to  which  the  pnr"  u  Mar.  1837. 
suer  is  not  boand  to  submit :  That  the  said  burn,  above  the  place    ^"^v"^ 
at  which  the  said  discharge  is  made  by  the  defenders,  is  remark-  ^Jl^Van?'' 
ably  pure,  and  fit  for  domestic  and  manufiictnring  purposes ;  but  Others. 
the  character  and  quality  of  the  bum  is  immediately  changed  by  ^^j^^l^e. 
the  operations  of  the  said  defenders,  or  one  or  other  df  them,  at 
and  below  the  place  where  the  said  discharge  is  made  by  them  : 
That,  in  consequence  of  the  said  discharge  by  the  defenders  into 
the  said  burn,  the  colour  of  the  water  is  completely  altered,  and 
for  a  length  of  time  after  such  discharge,  and  during  a  great  part 
of  the  progress  of  the  burn  to  the  Clyde,  it  is  rendered  of  a  deep 
red  colour,  as  dark  as  blood,  or  the  deepest  red  ink  :  That  it  emits 
the  most  offensive  effluvia,  so  that  the  stench  from  it  is  intolerable  : 
That  fish  in  the  stream  are  killed,  and  the  stones  and  the  earth  on 
the  banks  of  the  said  burn  are  completely  dyed  :  That  the  said  im« 
pure,  noxious  and  deleterious  substances  have  left  a  residuum  of  a 
most  injurious  nature  on  the  said  banks,  which  is  extremely  hurt- 
ful to  the  property  of  the  pursuer,  and  the  pursuer's  tenants  and 
others  have  complained  to  him,  that  they  find  it  totally  impossible 
to  use  the  water  of  the  said  bums,  either  for  domestic  or  manufac- 
turing purposes :  That  the  defenders  have  created  the  said  nuisance 
and  injured  the  said  burn,  in  so  far  as  it  passes  through  the  proper- 
ty of  the  pursuer,  without  any  right,  title  or  authority,  warrant  or 
order  of  law,  to  the  great  injury,  loss  and  damage  of  the  pursuer.* 

And  therefore  concluded,  that  *  the  said  James  Hamilton  and 
Archibald  Arthur,  and  the  said  James  McDonald  and  Hugh 
M^Kay,  as  individuals,  and  as  partners  of  the  said  company  of 
McDonald  and  M^Kay,  ought  and  should  be  interdicted,  prohibit- 
ed and  discharged  from'  discharging  any  madder*roots,  or  water 
impregnated  with  the  same  or  other  dye-stuff,  ordeieterious,  or 
noxious,  or  impure  stuff  of  any  kind,  into  the  said  burn,  whereby 
the  said  burn,  in  its  progress  through  the  pursuer's  property,  may 
be  polluted  or  rendered  unfit  for  domestic  use  or  manufacturing 
purposes,  or  its  amenity  diminished,  or  the  property  of  the  pursuer 
in  any  way  injured,  reserving  all  claim  for  damages/ 

To  this  action  defences  were  given  in  by  Mr  Hamilton,  the  land- 
lord, in  which  he  stated  the  following  pleas:  (1.)  <  The  pursuer 

*  has  neither  libelled  nor  condescended  upon  any  relevant  grounds 

<  for  claiming  damages  from  the  defender,  Mr  Hamilton,  in  as  much 

<  as  it  is  not  alleged,  either  in  the  summons  or  record,  that  the 
^  stream  has  been  polluted  or  injured  by  operations  of  his,  and  the 

<  operations  authorised  by  the  lease  were  neither  beyond  his  rights 

<  as  proprietor,  nor  such  as  to  infer  damage  to  the  pursuer.     (2.) 

*  The  operations  authorised  by  the  lease  held  from  the  defender, 

3h2 
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11  Mar.  1837.  <  Mr  HamiltoQ)  by  the  other  defenders,  are  such  as  he  was  entitled 

<  to  authorise  in  virtue  of  his  ordinary  rights  of  property,  and  also 

<  of  his  use  had  of  the  stream  for  more  than  the  years  of  prescript 

<  tion,  and  afford  no  ground  for  an  action  of  damages  against  the 

<  landlord.    (3.)  The  pursuer's  manufactory  haying  been  established 

*  after  a  dye-work  had  been  in  operation  on  the  pursuer's  premises, 

<  and,  in  particular,  he  having  become  Mr  Dunn's  tenant,  while  it 

<  was  in  the  same  full  operation  as  at  present,  is  barred  from  in- 

*  sisting  for  damages.     (4.)  No  injury  has  actually  been  sustained 

*  in  consequence  of  the  operations  carried  on  at  the  dye-work  in 

<  question.     (5.)  At  all  events,  the  defender  is  not  liable  for  any 

<  loss  arising  from  the  negligence  or  misconduct  of  his  tenant' 
Separate  defences  were  also  given  in  for  the  principal  tenant, 

Arthur,  in  which,  besides  maintaining  generally  the  pleas  of  the 
landlord  as  to  the  propriety  of  the  dye-work,  he  pleaded,  that  even 
assuming  there  were  good  grounds  of  complaint  against  the  other 
defenders,  there  were  none  against  him,  in  respect  there  was  no 
pollution  allegedMuring  his  occupancy,  and  that,  by  the  sublease, 
he  had  been  totally  divested. 

McDonald  and  M^Kay,  the  subtenants,  stated  the  following  pleas: 

<  ( 1 .)  The  pursuer  has  sustained  no  damage  from  the  causes  alleged, 

<  nor  have  the  defenders  done  more  than  they  were  and  are  fiilly 

<  entitled  to.     (2.)  The  action  is  barred  by  prescription  and  acqui- 

<  escence,  as  likewise  by  the  general  use  of  the  stream,  and  united 

<  streams,  in  carrying  off  from  other  manufactories,  and  a  large  popa- 

<  lation,  refuse  and  impurities  which  equally  affect  the  water.    (3.) 

<  Even  though  the  pursuer  could  show  that  the  discharge  of  refiue 

<  from  their  work  into  the  burn  or  stream  is  calculated  to  hurt  bis 

<  manufactory,  and  affords  a  just  ground  of  complaint,  he  could  not 

<  go  retro  upon  the  defenders  for  any  alleged  loss  or  damage,  of 

<  which,  though  he  must  have  been  sensible  of  it  at  the  time,  he 

<  never  advertised  them,  far  less  adopted  measures  to  prevent  it' 
The  action  having  been  remitted  to  the  jury  roll,  the  following 

admissions  and  issues  were  adjusted : 

<  It  being  admitted  that  the  pursuer  is  proprietor  of  the  lands  of 

<  Duntocher  and  Faifley,  situate  on  the  site  of  the  Cochney,  Dnn- 

<  tocher  or  Dalmuir  Burn,  and  that  one  of  the  streams  which  unite 

<  to  form  the  said  burn  passes  through  the  property  of  the  defender, 

*  Hamilton : 

<  It  being  also  admitted,  that  on  the  said  property  of  the  defender, 

*  Hamilton,  there  are  certain  premises  and  buildings  erected,  of 

<  which  the  defender,  Arthur,  is  or  was  tenant,  and  the  defenders^ 

<  McDonald  and  M^Kay,  are  subtenants : 

<  Whether,  during  the  year  1826,  and  subsequently,  or  during 


Juues. 
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any  part  of  the  said  period,  thedefenden,  McDonald  and  M'Kay,  n  Mar.  1837. 
did,  by  certain  operations  carried  on  in  the  said  premises  and     ^«^v^^ 
buildings,  wrongfully  pollute  and  spoil  the  water  of  the  said  burn,  ^Jfj*J,"  ".nd  * 
so  as  to  injure  the  quality  of  the  vmter  of  the  same,  to  the  nui-  otiiers. 
sance  of  the  pursuer,  as  proprietor  of  the  lauds  aforesaid  ?  li^s. 

<  Whether,  during  the  said  period,  the  defender,  Hamilton  *,  or 
his  predecessors,  or  the  defender,  Arthur,  by  themselves,  or  an- 
other, or  others  authorised  by  them,  did  wrongfully  pollute  and 
spoil  the  water  of  the  said  burn,  so  as  to  injure  the  quality  of  the 
water  of  the  same,  to  the  nuisance  of  the  pursuer,  as  proprietor  of 
the  said  lands  ?' 

On  the  26th  September  1836,  the  case  came  on  for  trial  at  the 
Circuit  at  Glasgow,  before  Lord  Jeffrey  and  a  special  jury. 

A  verdict  was  returned  for  the  defenders  in  both  issues. 

A  bill  of  exceptions  was  taken  by  the  pursuer  against  the  charge 
of  the  presiding  Judge,  in  the  following  terms : 

<  Whereupon  the  counsel  for  the  said  pursuer  did  then  and  there  Pursuer's 
insist  before  the  said  Lord  Jeffrey,  that  the  said  evidence  adduced  Exceptions. 
on  the  part  of  the  said  pursuer  did  entitle  him  to  a  verdict  in  his 
favour.    But  the  counsel  for  the  defenders  did  insist  that  the  pur- 
suer was  not  entitled  to  a  verdict  on  the  evidence  aforesaid,  but 
that  on  the  said  evidence  the  defenders  were  entitled  to  a  verdict* 

<  Thereafter  the  said  Lord  Jeffrey,  in  charging  the  jury,  did  ob- 
serve, that  the  difficulty  of  all  such  cases  arose  from  the  appa- 
rent conflict  of  two  plain  principles ;  one,  that  every  man  had  a 
right  to  use  his  own  property  in  the  way  most  for  his  advantage ; 
the  other,  that  no  one  should  so  use  his  property  as  to  hurt  his 
neighbour;  and  that,  though  at  first  sight  it  might  appear  that  the 
latter  maxim  ought  always  to  prevail,  where  it  seemed  to  be  in 
competition  with  the  former,  this  was  far  from  being  the  case  uni- 
versally ;  and  that,  though  it  might  be  stated  as  the  rule,  it  was  lia- 
ble to  many  considerable  exceptions.  Thus  a  man  might,  in  many 
cases,  build  so  as  to  shut  out  the  prospect  from  his  neighbour's 
house,  or  even  the  light  from  his  windows,  to  the  great  diminution 
of  its  value,  or  by  forming  or  extending  a  town  and  common  manu- 
factures beside  it,  entirely  destroy  its  privacy,  and  render  the  air 
less  pure  and  agreeable.  There  were  similar  exceptions  to  the 
right  of  an  inferior  heritor  to  receive  the  water  of  a  stream,  in  a 
state  absolutely  as  pure,  and  in  as  great  quantity  as  those  on  its 
upper  course.     The  upper  heritors  were  obviously  entitled  to 

•  See  vol.  xi.  p.  291. 
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1 1  Mar.  1837.  «  diminish  its  quantity,  by  taking  from  it  what  was  necessary  either 

<  for  their  own  drinking,  or  that  of  their  cattle,  as  well  as  for  cook« 

<  ing,  washing,  &c. ;  and  they  were  as  clearly  entitled  to  impair  its 
^  purity,  by  manuring  their  lands  on  the  banks,  (with  substances  not 
'  poisonous,)  or  other  necessary  operations ;  and  the  said  Lord 

<  Jeffrey  did  proceed  accordingly  to  direct  the  said  jury  in  point 
*  of  law/ 


Dunn  V.  Ha- 
milton and 
Others. 

Pursuer's 
Exceptions. 


<  1st  Exception. — That,  for  all  the  necessary  purposes  of  the  occa* 
pation  of  land  and  of  ordinary  life,  not  only  was  the  abstraction  of 
the  water  of  a  running  stream  permitted  to  the  proprietors  on  the 
banks  of  that  stream,  as  it  passed  their  property,  but  also  such  de- 
terioration of  the  water  as  might  be  ultimately  fatal  to  its  use  by 
the  inferior  heritors :  That  one  of  the  natural  uses  of  a  running 
stream  was  to  remove  the  mass  of  impurities  necessarily  accumu- 
lated from  the  houses  of  persons  living  on  its  banks,  and  which 
impurities  the  superior  proprietors  were  entitled  to  let  into  it, 
eiUier  by  leaving  them  on  the  sur&ce,  or  by  the  use  of  common 
sewers  or  drains ;  and  that  the  soil  might  thus  be  sent  down,  not 
only  in  small  quantities,  and  to  the  lesser  injury  of  the  lower  heri- 
tor, but,  by  the  progressive  aocamnlation  of  inhabited  houses,  in 
very  large  quantities,  and  to  the  entire  destruction  of  any  domes- 
tic use  of  the  water  by  such  lower  heritor,  without  any  right  on  his 
part  to  object:  That  human  society  could  not  go  on,  if  this  accu- 
mulation of  unavoidable  pollations  could  be  prevented  by  an  in- 
ferior heritor;  and  any  such  attempt  was  illegalf  because  each 
party  on  the  banks  of  a  stream  was  entitled  to  let  into  that  stream 
those  impnrities  which  that  stream  was  destined  by  nature,  as  a 
common  sewer,  to  receive. 

<  2d  ExceptioTu — And  the  said  Lord  Jeffrey  did  further  direct  the 
said  jury,  in  point  of  law,  that  there  was  a  distinction  between 
the  intentional  pollution  of  the  water  of  a  running  stream  by  the 
establishment  of  manufactures  set  on  foot  for  the  purpose  of  gain 
on  the  banks  of  such  stream,  and  that  pollution,  which  necessarily 
arose  from  the  ordinary  occupancy  of  land,  and  the  common  inci- 
dents of  domestic  life ;  but  that  this  distincdon  did  no  go  so  far  as 
that  any  pollution  occasioned  by  carrying  on  a  manu&cture  for 
gain,  however  small  the  extent  of  that  pollution  might  be,  was  in 
itself  absolutely  illegal,  or  could  be  complained  of  by  a  lower  heri- 
tor; and  that  though  statements  had  sometimes  been  made  that 
might  appear  to  countenance  such  a  proposition,  it  was  his  opinion 
that  there  was  no  law  for  so  rigid  a  doctrine :  That  it  was  not 
easy  to  define  the  precise  limits  within  which  a  due  regard  to  the 
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interest  of  the  upper  manofoetory  might  justify  sueb  pollutions;  ll  Mar.  1837. 
but  he  thought  he  was  safe  in  telling  them,  Uiat  if  a  person  establish-     ^^^^v^i^ 
ed  a  useful  manufsctory  on  the  banks  of  a  stream,  and  if  this  manu-  i„n°on  and  '^' 
factory  did  not  pollute  the  water  more  than  a  single  large  family  otben. 
might  have  done,  by  sendiag  down  ordinary  pollutions,  such  use  pursuer's 
of  the  water  on  the  part  of  the  owner  of  the  manufactory  could  not  ExcepUoos. 
be  objected  to  by  an  heritor  who  had  built,  or  meant  to  build,  a 
kone  OB  the  banks  of  the  stream  below. 
<  ^ndthe  said  Lord  Jeffrey  did  afterwards  state  to  the  jury,  that 
they  ought  not  to  be  influenced  by  any  suggestion,  that  manufac- 
tures were  entitled  to  favour  in  a  conmiercial  country  like  this ; 
that,  in  cases  like  the  present,  the  law  could  recognise  no  right  to 
favour  on  one  side  or  the  other ;  and  that,  if  they  were  satisfied 
that  the  private  rights  of  the  pursuer,  as  he  had  endeavoured  to 
define  them,  bad  been  invaded  by  the  defenders,  they  were  bound 
to  protect  and  restore  them,  without  regard  to  the  consequences. 


( 


<  And  the  said  Lord  Jeffrey  did  further  observe  to  the  jury,  that 
though  the  issue  was  merely,  whether  the  defenders'  operations 
^  were  *  to  the  nuisance  of  the  pursuer,'  the  conclusion  of  the  action 

*  was  for  interdiol  only ;  and  that  there  was  no  claim  for  past 

*  damages  before  them,  though  such  a  chiim  might  have  been  com- 

<  potently  combined  with  the  conclusion  for  interdict  de  futuro ; 

<  and  also  pointed  out  to  them,  that  it  appeared  from  the  record, 

*  that,  before  the  issue  was  taken,  certain  improvements  and  pre- 
^  cautions  had  been  adopted  by  the  defenders,  with  a  view  to  pre- 

*  vent  any  injury  to  the  pursuer  from  their  works;  and  that  they 
^  averred  that  such  precautions  were  suflScient  to  prevent  such  in- 

*  jury,  while  the  pursuer  denied  that  they  were  sufficient 

^  3d  Exception. — And  with  reference  to  these  observations,  the 
said  Lord  Jeffrey  did  thereafter  direct  the  jury,  in  point  of  law, 
that  if,  after  the  period  when  the  complaint  upon  the  part  of  the 
pursuer  in  this  case  had  been  made,  as  to  the  use  of  the  water, 
but  before  the  issue  was  taken,  precautions  had  been  taken  upon 
the  part  of  the  defenders,  which  had  reduced  the  pollution  below 
what  amounted  to  a  nuisance,  although  that  pollution  had  formerly 
amounted  to  such  nuisance,  these  precautions  formed  a  defence 
against  the  complaint  of  nuisance,  and  would  entitle  the  defenders 
to  a  verdict;  and  further,  that  if  the  precautions  employed  at  the 
date  of  the  trial  of  the  said  issues  were  greater  than  they  had  been 
at  first,  and  that  the  jury  were  satisfied,  in  the  exercise  of  a  sound 
discretion,  that,  on  looking  at  the  case  as  it  then  stood,  and  tlie 
state  of  the  water  at  the  period  of  the  said  trial>  there  was .  no 
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Pursuer's 
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reason  for  puttiiig  down  the  works  of  the  defenders,  which  was 
substantmlly  the  object  of  the  action ;  that,  with  reference  to  the 
conclusions  of  the  action,  and  the  terms  of  the  issues,  they  were 
entitled  to  take  this  also  into  their  consideration. 

<  4th  Exception* — And  the  said  Lord  Jeffrey  did  further  direct  the 
said  jury,  in  point  of  law,  that  it  was  matter  for  the  consideratioii 
of  the  jury,  that  the  pollution  of  the  water  in  this  case  was  not 
constant  but  fluctuating,  and  that  if  they  were  satisfied  this  truly 
was  60  in  point  of  fact,  that,  in  point  of  law,  there  might  be  cases 
in  which,  although  the  intensity  of  the  offence  might  be  such  as^ 
if  permanent,  would  amount  to  an  intolerable  nuisance,  yet  the 
long  intervals  at  which  it  occurred,  or  the  shortness  of  its  duration 
at  each  return,  might  still  protect  the  establishment,  to  which  it 
was  incidental,  from  being  interdicted  as  a  nuisance ;  and  that,  if 
they  were  satisfied  that,  in  this  case,  there  were  fluctuatioDS  and 
intermissions  of  this  character  and  extent,  then  that  they  should 
find  a  verdict  for  the  defenders. 


<  &th  Exception. — And  further,  the  said  Lord  Jeffrey  did  direct 
the  jury,  in  point  of  law,  that  although  Che  water  of  the  stream  u 
question  had,  in  the  opinion  of  the  jury,  in  point  of  &ct,  been  ren- 
dered unfit,  by  the  operations  of  the  defenders,  for  the  purposes  of 
bleaching  and  finishing;  yet,  if  the  water  was  stilt  fitted  for  ail 
common  uses,  and  all  the  uses  to  which  it  had  hitherto  been  ap* 
plied,  the  pursuer  was  not  entitled,  in  order  to  put  down  the  works 
of  the  defenders,  to  suggest  some  peculiar  use  not  actually  existing, 
such  as  that  of  bleaching  and  finishing,  for  which  alone  the  said 
water  might  be  unfitted ;  and  therefore,  that  on  this  ground  of  un- 
fitness for  bleaching  and  finishing,  considered  by  itself,  the  pur- 
suer was  not  entitled  to  a  verdict 


<  6th  Exception. — And  the  said  Lord  Jeffrey  did  further  direct  the 
jury,  in  point  of  law,  that  with  respect  to  the  liability  of  the  land- 
lord and  principal  tenant,  under  the  second  issue, — assuming  tbat 
there  had  been  actual  nuisance  proved, — as  there  was  nothing  to 
connect  these  defenders  with  the  supposed  nuisance,  but  the  lease 
and  sublease,  granted  by  them  respectively,  there  was  no  ground 
in  law  for  holding  that  they,  or  either  of  them,  had  authorised,  or 
were  answerable  for  that  nuisance  :  That  the  other  defenders,  the 
persons  in  occupation,  did  not  stand  in  the  relation  of  agents  or 
servants  of  the  landlord  or  principal  tenant;  and  that  although  they 
might  have  misused  the  mannfoctory,  the  landlord  was  not  liable 
for  a  nuisance  by  the  tenant  in  occupation,  unless  that  nuisance 
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had  been  sanctioned  by  bim :  That  as  the  lease  in  this  case  sud  ll  Mar.  1837. 
nothing  as  to  turkey-red  dyeing,  but  simply  related  to  dyeings     ^'^"^v^^ 
which  did  not  mean  the  establishment  of  any  dye-work  poisonous  ^^^°  ^'od^*^ 
to  the  water,  this  did  not  imply  a  licence  to  carry  on  the  dye-work  others. 
in  such  a  way  as  to  be  a  nuisance :  That  the  question  then  was,  pj^^* 
whether  it  was  possible  to  carry  on  a  dye-work  on  this  stream  at  Exceptions. 
an  ordinary  profit,  without  committing  a  nuisance :  That  the  pur- 
suer having  led  no  evidence  that  this  could  not  be  done,  the  de- 
fenders, in  this  second  issue,  were  entitled  to  a  presumption  in 
their  favour,  and  that  if  the  jury  were  satisfied,  in  point  of  fiact, 
that  a  dye-work  might  be  carried  on  in  these  premises  without  a 
nuisance,  or  that  injury  might  be  prevented  without  much  expense, 
then  the  landlord  was  not  liable  for  any  negligence  in  the  carry- 
ing on  of  the  work ;  and  as  there  was  no  proof  to  connect  him  or 
the  principal  tenant  with  the  existing  dye-work  except  the  lease, 
they  were  not  responsible  in  law  for  the  carrying  on  of  that  work, 
or  for  any  nuisance  thereby  occasioned. 

<  Whereupon  the  counsel,  learned  in  the  law,  for  the  said  pursuer, 
did  then  and  there,  on  behalf  of  the  pursuer,  except  to  the  fore- 
said directions  of  the  said  Lord  Jeffrey,  and  did  maintain,  that 
upon  the  matters  proved  in  evidence  before  the  said  jury,  if  they 
believed  the  same,  that  he  was  entitled,  in  point  of  law,  to  a  di- 
rection in  his  favour  to  the  said  jury.  But  the  said  jury  did  then 
and  there  deliver  their  verdict  in  favour  of  the  said  defenders : 
Whereupon  the  said  counsel,  learned  in  the  law,  for  the  said  pur- 
suer, did  then  and  there  propose  the  foresaid  exceptions  to  the  di- 
rections of  the  said  Lord  Jeffrey,  in  point  of  law,  to  the  said  jury, 
and  requested  him  to  sign  the  said  bill  of  exceptions,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided.' 


Bobertsarif  for  the  pursuer,  pleaded — The  law  applicable  to  this  Panuer's 
case  may  be  stated  thus :  The  water  of  a  stream  is  the  common  ^^^^ 
property  of  the  heritors  through  whose  lands  it  runs.  The  upper 
heritor  is  not  entitled  to  diminish  its  quantity,  except  in  so  far  as 
necessary  for  fair  and  ordinary  purposes.  Neither  is  he  entitied 
to  divert  the  water  from  its  course,  nor  to  pollute  the  water,  to  the 
prejudice  of  the  lower  heritors. 

In  the  present  case  there  is  no  question  as  to  the  use  of  water  for 
domestic  purposes,  nor  about  pollutions  created  by  the  reception  of 
the  soil  of  the  inhabitants  of  the  banks,  and  there  is  no  pretence 
for  saying  that  this  stream  is  of  the  nature  of  a  common  sewer.  The 
defenders  can  plead  no  protection  of  their  mode  of  conducting  their 
works  from  prescriptive  use  or  acquiescence ;  for  tiiey  have  establish- 
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11  Mar.  16SZ.  ed  a  DOTQiB  opos,  and  made  a  new  use  of  the  stream  for  profitable  spe- 

^^^y^^    eolation.    There  was  no  public  expediency  for  the  dye-work  being 

mikon  and  ^*  ^^^oteA  in  this  sitoation,  and  even  if  there  were,  expediency  is  not  a 

Others.  legitimate  element  of  consideration.    It  has  been  decided  that  an  he- 

Punuer*!       ^^^  Cannot  collect  water,  and  make  it  run  down  into  a  reservoir  to 

Pleas.  suit  his  convenience;  Lord  Glenlee  v.  Gordon,  10th  March  1804, 

Mar.  12,834.     It  has  likewise  been  decided  that  an  heritor  cannot 

take  away  water  for  establishing  a  manufiicture  without  consent  of 

•  opposite  heritor;  Ogilvier.  Kincaid,  24th  Nov.  1791,  Mor.  12,824; 

Hamilton  v.  Edrington  and  Company,  5th  March  1793. 

The  tame  piineiples  apply  to  die  ^eterioralion  of  the  <fatlBlif  as 
to  the  diminution  of  the  quantity;  Miller  v.  Stein,  Nov.  1791,  Mor, 
12,823;  Russell  v.Haig,  Nov.  1791,  Mor.  12,823;  Skene  v.  Ma- 
berleys,  27th  Nov.  1820,  2.  Mur.  359 ;  Miller  v.  Marshall,  8th 
Nov.  1828,  5.  Mur.  28;  Graham  v.  Loch,  6.  Mur.  77. 

The  law  of  England  is  the  same  on  these  points ;  BlaekUme^  iii. 
3.  217 ;  Mason  v.  Hill,  1832,  Barnwell  §f  Adolphusj  3,  304.  See 
ZiOrd  Tenterden's  Charge^  p.  312. 

\9t  Exception. — There  is  no  authority  for  the  proposition  announ- 
ced in  the  first  sentence,  that  a  deterioration,  fatal  to  an  inferior 
heritor  as  to  quality,  can  be  made  by  the  necessary  purposes  of  the 
occupation  of  land  or  of  ordinary  life.  In  fiM^  such  deterioratioD 
cannot  possibly  arise  from  such  necessary  purposes. 

The  charge  here  is  vague  and  uncertain :  it  is  also  defective,  in- 
asmuch as  the  Judge  was  bound  to  say,  that  the  use  here  made,  be- 
ing for  the  purpose  of  a  novum  opus,  was  not  the  ordinary  use  for 
necessary  and  .domestic  purposes. 

In  the  next  sentence  the  law  is  stated  too  broadly,  and  is  not 
supported  by  Haig^s  case ;  the  superior  heritors  are  not  entitied  en- 
tirely to  destroy  the  domestic  use  of  water.  Besides,  the  law  there 
stated  is  inapplicable  to  the  present  case  of  pollution  from  a  manufac- 
tory, and  yet  the  jury,  from  a  want  of  due  caution  in  the  expres- 
sions, may  suppose  it  is  to  rule  this  case. 

The  last  sentence  is  objectionable  from  its  extreme  vaguenem. 
Besides,  the  impurities  to  be  received  are  those  acknowledged  by 
law,  not  those  destined  by  nature.  Further,  the  proposition  is  stated 
without  qualification  as  to  previous  use,  or  as  to  other  pollutions, 
and  is  inconsistent  with  the  notion  established  in  Glenlee's  case  and 
others,  as  to  the  diversion  of  stream. 

2d  Exception. — The  distinction  laid  down  in  the  first  part  is  ad'* 
mitted;  but  then  the  Judge  is  bound  to  define  the  legal  limits, 
beyond  which  the  pollution  from  a  manufactory  was  illegal,  in  a 
plain  and  intelligible  manner,  which  is  not  done.  Then  the  inte- 
rest of  an  upper  manufiEictory  has  no  legal  existence  as  against  a  lower 
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heritor,  but  only  the  interest  oftiie  upper  htiilor^  and  such  an  interest  ll  Mar.  1837. 
does  not  justify  this  pollution.  ^■^y^'' 

Next,  the  usefulness  of  the  manufactory  is  a  consideration  wholly  ^^^q^"^ 
irrelevant ;  and,  lastly,  the  comparison  as  to  a  single  family  intro-  Others. 
duces  an  additional  element  of  vagueness,  is  not  applicable  to  the  puj^j^^*^ 
case^  and  involves  the  jury  in  another  difficulty.  Pleas, 

3d  Exceptian.'-rThe  introductory  matter  to  this  part  of  the  charge 
is  not  an  accurate  description  of  the  issue,  and  is  erroneous.  Then 
the  law  is  not  sound :  the  interdict  was  asked  when  a  nuisance,  ex 
hypothesi,  existed ;  and  it  is  no  defence  against  the  interdict,  that  an 
intermediate  improvement  has  taken  place.  What  security  is  there 
that  the  precautions  would  continue,  and  the  nuisance  not  be  renewed? 
But  the  jury  had  nothing  to  do  with  theconclusions  of  the  action:  they 
had  to  answer  the  question  in  the  issue  ;  and,  above  all,  this  abate- 
ment would  not  entitle  defenders  to  a  verdict;  for  if  nuisance  exist- 
ed during  any  part  of  the  period  embraced  in  the  issue,  the  jury  were 
bound  to  return  the  &ct;  and  the  direction  in  law  here  is,  in  respect 
of  supervening  circumstances  not  embraced  in  the  issue,  to  give  a 
verdict  contrary  to  the  evidence  in  point  of  fact.  A  special  inter- 
dict or  indorsement  of  the  facts  might  perhaps,  in  such  a  situation, 
have  been  competent,  but  not  a  verdict  against  the  fact. 

The  statement  in  the  latter  sentence,  that  the  object  of  the  ac- 
tion was  to  put  down  the  works,  is  not  correct.  But,  at  all  events, 
the  jury  had  nothing  to  do  with  the  consequences  of  the  verdict 
nor  the  conclusions  of  the  action,  and  were  not  entitled  to  con- 
aider,  these  matters.  Their  business  was  to  look  to  nothing  but  the 
evidence  in  point  of  fact 

Ath  Exception. — The  charge  here  does  not  state  what  kind  of 
nuisance,  in  a  running  stream,  is  intolerable  if  permanent,  but  no 
nuisance  if  only  at  intervals,  and  of  short  duration  at  each  return  ; 
nor  does  it  mention  the  length  of  the  intervals,  or  the  duration. 
What  right  in  law  has  the  upper  heritor,  without  consent  of  the 
lower  heritors,  and  without  regulation,  to  pollute,  by  fluctuating 
and  occasional  pollutions,  for  the  use  of  his  manufactory,  water,  in 
which,  it  is  admitted,  he  cannot  create  a  permanent  pollution  ? 

The  supply  of  the  water  itself  may  be  precarious ;  and  is  the 
fluctuating  pollution  to  be  regulated  by  or  independent  of  the  quan- 
tity of  water  ?  Besides,  here,  the  interdict  is  not  demanded  against 
the  establishment  as  a  nuisance,  but  against  the  sending  down  of 
madder,  &a  If  no  pollutions  were  sent  down,  the  establishment 
would  not  be  interfered  with. 

5th  Excepti/OTL — Here,  again,  the  same  error  of  supposing  the 
putting  down  of  the  works  to  be  the  object  of  the  action,  occurs. 
And,  in  reference  to  the  law,  it  may  be  asked,  how  can  the  upper 
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11  Mar.  1837.  heritor  limit  the  right  of  the  lower  heritor,  in  regard  to  the  use 
of  pure  water,  to  which  he  is  entitled,  when  no  prescription  has 
run  in  fiavoar  of  the  pollution  ? 

6th  Exception. — The  &cts  to  be  attended  to  here  are,  that  a  lease 
was  granted  by  the  landlord  to  a  party  who  granted  a  sublease  to 
the  tenant  in  possession,  at  a  higher  rent  than  he  himself  paid. 

In  the  charge,  the  nuisance  is  assumed  to  ezbt ;  and  that  the 
lower  heritor  was  entitled  to  interdict  against  the  upper  heritor, 
as  well  as  his  tenants.  Then,  although  it  may  be  possible  to  cany 
on  a  dye-work  without  creating  a  nuisance,  that  is  no  g^nnd  for 
throwing  the  onus  of  the  negative  on  the  pursuer. 

The  charge  is  very  indefinite,  as  to  preventing  a  nuisance  with- 
out much  expense ;  and  the  circumstance,  that  the  injury  might 
be  prevented  at  a  cheap  rate,  is  no  ground  for  protecting  the  land- 
lord from  responsibility.  But,  lastly,  Hamilton,  the  landlord,  jos- 
tified  the  use  of  his  tenants,  by  maintaining  that  the  works  were 
not  a  nuisance.  He  further  pleaded,  although  unsuccessfully,  pre* 
scription  and  acquiescence  in  bar  of  the  action.  He  is  therefore 
not  entitled  now,  after  having  at  first  identified  himself,  at  the  oat- 
set  of  the  case,  with  the  tenant,  to  shake  himself  loose^  on  the 
grounds  stated  by  him,  and  adopted  by  the  presiding  Judge. 

In  these  circumstances  the  exceptions  must  be  sustained,  and  a 
new  trial  granted* 


Subtenants* 
Pleas. 


McuneiU^  for  the  defenders,  the  subtenants,  fleaied.^^\at  Exup* 
Han.  The  general  doctrine  laid  down  in  the  first  sentence  of  the 
charge,  which  formed  the  subject  of  the  first  exception,  is  correct. 
The  law  which  is  laid  down  in  the  remaining  sentences  is  also  cor- 
rect ;  for  in  the  case  of  Downie  v.  The  Earl  of  Moray,  12di  Nov. 
]  826,  it  was  decided  that  the  greatest  accumulations  of  soil  might  be 
let  into  a  river,  provided  they  arose  from  the  necessary  purposes  of 
the  occupation  of  land,  and  of  ordinary  and  domestic  life.  The  cases 
of  Russell  V.  Haig,  17th  Nov.  1791,  Mor.  12,823,  and  Ogilvie,  24th 
Nov.  1791,  M.  12,824,  are  not  contrary  to  this  principle,  and  it  is  by 
no  means  laid  down  too  broadly  or  in  too  general  a  manner.  It  is 
said  that  the  distinction  between  pollution  by  the  natural  uses,  and 
from  manufoctures,  is  not  clearly  stated ;  but  that  is  pointed  out  in 
the  part  of  the  charge  which  forms  the  ground  of  the  second  ex- 
ception. 

2d  Exception. — Accordingly,  the  commencement  of  the  second 

exception  is  taken  up  in  pointing  out  this  dbtincdon,  which,  it  was 

said,  was  not  noticed  in  the  first.     The  question  which  is  put  in 

.  the  latter  part  of  this  portion  of  the  charge  refers  to  the  question 

of  nuisance,  whi^h  formed  the  subject  of  the  issue ;  and  that  b  a 
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question  of  degree  in  all  cases.     It  is  not  enough  that  a  chemist  H  Mar.  J837. 
can  detect  some  slight  deterioration  in  the  water,  the  pollution  must    ^^^V^ 
amount  to  a  nuisance ;  but  it  is  said  that  the  exact  limits  of  the  pol*  mHl^^^d^' 
lution  which  constitute  a  nuisance  should  have  been  laid  down.  Othen. 
But  it  was  laid  down  in  the  case  of  Arrot  v.  White,  4.  Mur.  158,  subtenanu* 
that  nuisance  was  always  a  question  of  circumstances.     Now,  the  Pie>s- 
directions  merely  state  the  fact,  that  there  are  no  limits  laid  down 
by  the  law  of  what  is  a  nuisance,  and,  therefore,  the  charge  is  per- 
fectly sound.     The  instance  of  a  large  family,  given  by  his  Lord- 
ship, was  only  intended  to  assist  the  jury,  and  not  as  die  definite 
law  upon  the  point 

3d  Exception. — In  that  part  of  the  charge  which  forms  the  third 
exception,  there  arises  a  question  as  to  the  construction  and  mean* 
ing  to  be  put  on  the  issue.  If  there  is  any  doubt  as  to  the  issue, 
it  is  for  the  Judge  to  explain  its  meaning,  in  reference  to  the 
summons  and  record;  and  there  can  be  no  harm  in  the  Judge 
explaining  his  grounds  and  reasons  of  interpretation.  This  is 
an  action  of  interdict  only.  The  summons  alleges,  that  cer- 
tain nuisances  commenced  in  1886,  and  continued  downwards ; 
for  there  would  have  been  no  ground  of  action  if  complaint  had 
been  made  of  certain  operations  which  had  been  carried  on  in 
1826,  but  which  had  stopped.  An  interdict  applied  for,  in  these 
circumstances,  would  not  have  been  granted,  because  there  would 
have  been  no  existing  nuisance.  Hence,  in  actions  of  this  nature, 
the  general  rule,  that  the  pursuer  cannot  prove  any  thing  after  the 
date  of  the  action,  does  not  apply.  But  it  is  competent  to  prove  that 
it  existed  after  the  date  of  the  action,  in  order  to  show  that  it  ought 
to  be  put  down ;  and,  accordingly,  such  proof  was  allowed  in  the 
case  of  Arrot  v.  White.  Here,  the  pursuer  alleges  the  existence 
of  the  nuisance  in  die  year  1826,  and  subsequently,  and  the  issue 
was  so  taken ;  for  it  is,  whether,  in  the  year  1 826,  and  subsequently, 
<  or  during  any  part  of  the  said  period,  the  nuisance  existed.'  The 
latter  clause  was  to  prevent  the  pursuer  being  compelled  to  prove 
every  hour  or  day  when  it  was  committed ;  but  it  would  not  be 
enough  for  him  to  prove  that  it  existed  for  one  day  in  1826.  The 
pursuer  need  not  fill  up  the  whole  time ;  but  he  must  show  that  it 
is  an  existing  nuisance  up  to  the  time  when- the  issues  are  prepared; 
and  it  is  a  good  defence  to  say  that  the  nuisance  is  now  at  an  end. 
Therefore,  if  such  be  the  law,  the  charge  on  this  point  is  correct. 

4th  Exception. — In  regard  to  the  matter  of  the  fourth  exception, 
it  is  not  held  out  that,  in  all  cases  where  there  are  intromissions  in 
the  pollutions,  a  verdict  is  to  be  given  for  the  defender ;  and  the 
general  law  there  laid  down  cannot  be  objected  to,  because  cases 
can  easily  be  figured,  such  as  the  opening  of  cess-pools  or  gas- 
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11  Mar.  1837.  pipes,  ia  wkich,  what  is  at  the  time  a  nuisance  may  yet,  from  its  rare 
occurrence,  not  be  held  e  nuisance  by  the  jury. 

5th  ExceptioTL^-'In  regard  to  the  matter  of  the  fifth  exception, 
the  question  at  issue  there  is,  whether  the  defenders  did  wrongfully 
pollute  this  water,  so  as  to  injure  its  quality,  to  the  nuisance  of  the 
pursuer.  Now,  he  gets  the  water  fit  for  all  the  ordinary  purposes ; 
but  the  complaint  made  is  only  that  it  is  unfit  for  some  imaginary 
purposes,  such  as  bleaching  or  distilling.  Now,  as  there  is  no  evi- 
dence of  its  failure  for  the  ordinary  purposes,  the  present  attempt  is 
in  semulatione  vicini,  and  cannot  be  sustained ;  Ritchie  v.  Purdie, 
2d  June  1833. 

6th  Exception. — Solicitor*  General  and  Dunlop^  for  the  landlord 
and  principal  tenant,  pleaded^  in  reference  to  the  sixth  exception 
— This  was  an  action  for  interdict,  but  not  for  dami^es.  The  first 
issue  was  with  the  tenant  alone,  the  second  was  against  the  land- 
lord as  well  as  his  tenant ;  and  though  the  verdict  might  be  given 
against  the  tenant  in  the  first  issue,  yet  the  parties  in  die  second 
might  be  untouched.  The  presiding  Judge  found  that  there  was 
no  sufficient  proof  of  authority  for  pollution  having  been  given  by  the 
landlord  or  principal  tenant,  there  being  nothing  except  the  lease 
and  sublease.  It  is  by  no  means  a  necessary  consequence,  that  be- 
cause a  landlord  lets  a  lease  with  a  general  power  to  make  a  dye- 
work,  he  is  to  be  liable  for  any  uses,  or  for  any  works  of  whatever 
extent  It  is  to  be  observed,  that  this  is  no  case  between  master  and 
servant.  The  landlord  came  under  a  certain  warrandice  under  his 
lease,  and  gave  a  certain  use  of  the  subject  let;  but  then  that  was 
always  subject  to  the  limitation,  that  the  use  made  should  not  be 
beyond  the  legal  one.  It  is  said  that  any  one  may  demand  an  in- 
terdict without  showing  reason  ;  but  that  seems  very  doubtful  laWy 
indeed.     On  the  whole  the  charge  is  good. 


Opinion  of 
Court. 


At  the  advising, 

Lord  Gillies. — I  am  sure  your  Lordships  will  be  of  opinion  that 
we  have,  in  this  case,  heard  a  most  able  argument  from  the  bar. 
It  is  a  case  which  deserves  the  grave  consideration  which  it  has  re- 
ceived. For  my  own  part,  I  regret  to  say  that  I  feel  compelled  to 
sustain  the  bill  of  exceptions.  This  was  an  action,  raised  in  this 
Court,  for  an  interdict  against  a  nuisance ;  and  keeping  the  general 
nature  of  the  action  in  view,  I  proceed  to  the  consideration  of  the 
exceptions  in  their  order. 
Ut  Exception.  In  that  part  of  the  charge  which  forms  the  subject  of  the  first  ex- 
ception, 1  find  matter  which,  in  itself,  is  fatal  to  the  case.  The  doc- 
trine, in  regard  to  the  rights  of  the  proprietors  of  the  banks  to  the 
water  of  streams,  is  there  laid  down  so  broadlyi  and  in  a  manner  so 
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unqualified,  that  I  cannot  give  my  assent  to  it.     In  the  case  of  Haig  11  Mar.  1837. 
of  the  Lochrin  distillery,  it  was  well  said,  I  think,  by  the  Lord  Jus-    ^^^^y*^^ 
tice-Clerk,  that  there  is  a  certain  order  in  the  uses  of  water;  that  mJJ^onand*" 
the  primary  one  is  that  of  affording  drink  to  man  and  beast;  aiid  Others. 
that,  to  this  first  and  original  use,  the  others,  which  may  be  called  ^  {^^r 
the  secondary  uses,  must  yield.     But  I  find  no  such  distinction  Court, 
stated  here.     On  the  contrary,  I  find  it  laid  down  among  the  uses 
permitted,  ^  Also  such  deterioration  of  the  water  as  might  be  ulti- 
*  mately  fatal  to  its  use  by  the  inferior  heritors.'     I  therefore  can- 
not assent  to  the  doctrine  laid  down  in  this  part  of  the  charge. 

In  reference' to  what  I  find  in  the  succeeding  passage  of  the  charge, 
I  must  remark,  that  it  comes  to  be  a  very  nice  question,  whether  a 
party  can  be  allowed  to  erect  a  building,  by  which  the  common 
uses  of  water  may  be  annihilated,  or  even  greatly  deteriorated.  It 
was,  no  doubt,  decided,  in  the  case  of  Lord  Murray  t?.  Downie,  that 
inhabitants  of  houses  were  entitled  to  send  down  their  accumula- 
tions of  soil  into  a  stream,  although  it  was  thereby  deteriorated ; 
but  that  decision  proceeded  upon  various  considerations.  In  the 
first  place,  the  Water  of  Leith  was  a  public  river,  although  dimi- 
nished, no  doubt,  by  the  mill-lead  which  was  taken  off,  but  still  it 
was  a  public  river.  In  the  next  place,  it  was  a  stream  of  conside- 
rable size ;  and  further,  it  was  proved  to  have  been  already  deteri- 
orated by  the  soil  which  it  received  from  the  buildings  upon  its 
banks.  Now,  the  charge  here  has  not  been  sufficientiy  qualified 
by  such  considerations.  The  size  of  the  stream,  which  must  always 
be  of  great  importance  in  a  question  of  this  kind,,  has  not  been  ad- 
verted to  at  all.  A  pollution,  which  would  not  be  perceptible  in 
the  waters  of  the  Tay  or  Tweed,  if  thrown  into  a  rivulet  running 
through  my  property,  might  render  it  totally  unfit  for  its  natural 
use,  the  drink  of  man  and  beast  Thus,  the  same  criterion  which 
is  proper  for  these  large  rivers  is  clearly  unfit  for  a  stream  such  as 
this.  I  therefore  cannot  concur  in  the  doctrine  so  unqualifiedly 
laid  down  in  that  part  of  the  charge  which  forms  the  subject  of 
the  first  exception ;  and  I  am  consequentiy  of  opinion,  that  that 
exception  ought  to  be  sustained. 

I  concur  in  the  first  sentence  of  that  part  of  the  charge  to  which  2d  Exception, 
the  second  exception  is  taken,  which  states  that  there  is  a  distinction 
between  pollutions  from  manufactures  and  those  arising  from  do« 
mestic  purposes.  And  I  do  not  dissent  from  the  qualification  ad- 
jected to  that  distinction.  There  may  certainly  be  pollutions  from 
a  manufacture  so  slight  as  to  escape  being  a  nuisance :  there  is  no 
stream,  of  whatever  size,  that  can  be  said  to  be  perfectiy  pure  and 
pellucid.  It  does  not,  however,  follow  that  any  great  pollution  will 
be  lawful,  which  goes  to  the  extent  of  subverting  the  primary  uses 
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11  Mar.  1837.  of  water.  I  do  not  dissent  from  this  part  of  the  charge ;  but  while 
I  concur  with  his  Lordship  in  his  opinion,  there  was  no  ground  for 
so  rigid  a  doctrine. as  that  which  holds  that  any  pollution,  howerer 
small,  by  a  manufactory,  was  to  be  held  illegal ;  yet  it  must  be  re- 
collected that,  in  such  a  case,  the  party  complaining  must  state  that 
the  pollution  is  a  nuisance,  otherwise  he  has  no  ground  of  complaint; 
so  that  this  part  of  the  charge  is  of  little  practical  importance. 

In  the  law  laid  down  in  the  next  sentence,  commencing,  <  That 
<  it  was  not  easy  to  define  the  precise  limits,'  &c.  in  which  he  states^ 
that  if  the  use  of  a  manufactory  did  not  pollute  the  water  more  tlian 
a  single  large  family  might  have  done,  it  could  not  be  objected  to, 
I  cannot  by  any  means  acquiesce.  I  think  the  distinction  between 
pollutions  occurring  from  the  uses  of  water  employed  or  consumed  in 
newly-erected  manufactories,  and  those  to  which  it  is  put  for  do* 
mesUc  purposes  in  a  family  residence,  must  be  carried  much  farther 
than  is  here  done.  The  manufactory  here  complained  of  is  for 
dyeing  turkey-red,  by  which  operation  the  water  of  thig  stream 
is  in  a  great  degree  destroyed.  Of  this  I  think  parties  were  end- 
tied  to  complain  as  a  nuisance.  I  am  not  prepared  to  say  whether, 
if  the  ordinary  pollution,  arising  from  a  habitation  of  a  large  fii- 
mily,  by  using  the  water  for  domestic  purposes,  was  equivalent 
to  that  occasioned  by  this  manufacture,  it  might  or  might  not  be 
complained  of  as  a  nuisance ;  but  although  a  party  might  not  be 
entitled  to  complain  in  that  case,  yet  I  think  he  might  justly  object 
to  the  pollutions  of  a  manufacture,  where  the  water  was  applied, 
not  as  in  family,  to  its  primary  and  natural  uses,  but  to  the  second- 
ary uses,  viz.  those  of  the  manufacture  from  which  the  pollntioii 
arose.  I  therefore  think  the  exception  to  this  branch  of  the  cha^ 
should  also  be  sustained. 

I  regret  to  say  that  I  dissent  entirely  from  that  part  of  the  eharge 
which  forms  the  ground  of  the  third  exception.  I  cannot  agree  to 
the  doctrine,  that  where  a  party  has  abated  a  nuisance  after  it  has 
been  complained  of,  and  by  so  doing  has  admitted  that  it  was  a 
nuisance  which,  at  the  time,  could  be  properly  complained  of,  yet 
that,  after  this,  he  should  be  entitled  to  object  to  a  verdict  being 
given  against  him,  on  the  ground  that  he  had  lessened  the  nuisance 
before  the  issues  were  framed,  and,  on  that  ground,  to  demand  as  of 
right  a  verdict  in  his  favour.  I  cannot  assent  to  this  doctrine. 
I  think  there  is  a  new  contract  entered  into  between  the  parties  to 
the  action,  I  mean  the  contract  of  litiscontestation,  which  must  pre- 
vent so  strange  a  result,  as  that  a  pursuer  should  be  turned  out  of 
court  because  the  defender,  after  the  action  has  been  raised,  was 
so  conscious  that  the  practice  in  which  he  indulged  was  wrong  and 
illegal,  that  he  found  it  necessary  to  abate  it,  or  discontinue  it  alto* 
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gether.     If  it  were  the  law  that  the  defender  conld,  in  such  a  si-  1 1  Mar.  1837. 
tuation,  obtain  a  verdiet  in  his  fieivour,  he  might,  the  next  day  after    ^""^V^^ 
the  action  had  been  so  dismissed,  re-establish  and  continue  the  nui-  miUon  and  ^' 
sance,  and  thus  continue  it  until  an  issue  was  about  to  be  adjusted  Others. 
in  another  action  to  have  it  put  down,  and  then,  leaving  it  off  for  a  opinion  of 
time,  might  obtain  another  verdict  in  his  favour.    On  what  ground  ?  Couru 
Because  he  had  thus  acknowledged  that  the  action  against  him  was 
well  founded. 

At  the  close  of  this  part  of  his  charge,  his  Lordship  states  cer- 
tain circumstances  which  the  jury  are  entitled  to  take  into  consi- 
deration. His  Lordship  does  not  say  these  would  warrant  a  ver« 
diet  for  the  defender,  but  merely  that  the  jury  should  take  them 
into  consideration.  But  this,  I  am  somewhat  afraid,  is  tantamount 
to  a  direction  to  give  a  verdict  in  the  defenders'  favour,  because  the 
question  is  not' one  of  damages,  where  a  consideration  of  the  cir- 
cumstances enumerated  might  go  to  diminish  the  amount,  but  a 
question  of  nuisance  or  no  nuisance :  therefore  the  only  conceivable 
object  to  which  such  considerations  could  tend  must  have  been  a 
verdict  for  the  defender.  I  am  therefore  obliged  totally  to  dissent 
from  the  doctrine  here  laid  down  in  this  part  of  the  charge. 

The  portion  of  the  charge  to  which  the  fourth  exception  is  taken  4th  Exception. 
is,  in  my  opinion,  too  loose.  I  should  have  wished  to  have  had  it 
more  accurately  laid  down  to  the  jury  what  length  of  interval  ren- 
dered tolerable  a  nuisance,  which,  if  permanent,  was  intolerable, — 
whether  occurring  once  a-week,  or  once  a*day,  or  ten  times  a-day, 
it  could  be  held  to  be  so.  I  think  the  law  is  therefore  here  too 
loosely  laid  down.  Shortness  of  duration  to  me  appears  also  a  new 
term.  I  can  with  truth  and  accuracy  say  that  this  winter  has  been 
of  long  duration ;  but  I  do  not  exactly  understand  what  shortness  of 
duration  is  intended  to  express. 

I  shall  not  say  more  upon  the  fifth  exception,  than  that  I  do  not  5th  Exception. 
dissent  from  the  doctrine  there  laid  down,. and  tHat  I  am  therefore 
of  opinion  that  the  exception  should  be  disallowed. 

The  point  raised  in  the  part  of  the  charge  included  under  the  6th  Exception. 
sixth  exception,  and  which  contains  the  law  as  to  the  liability  of  the 
landlord  and  the  principal  tenant,  is  one  of  more  difficulty.  I  should 
have  been  inclined  to  hold,  had  I  had  to  make  up  my  mind  merely 
on  the  terms  of  the  lease  by  which  the  subject  was  let  as  a  dye- 
work,  th^t  the  landlord  could  not  be  held,  by  granting  it,  to  have 
authorised  the  tenant  to  use  it  in  such  a  way  as  to  create  a  nui- 
sance. It  must  be  observed  that  the  landlord  was  called  as  a  party 
in  this  action,  and  he  was  properly  called ;  because  this  was  not 
merely  a  possessory  action,  but  one  brought  for  the  purpose  of  put- 
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11  Mar.  1837.  ting  down  the  naisance  permanently;  and  therefore,  besides  the 
_  _     temporary  occupants,  it  was  incnmbent  on  the  parsuer  to  call  the 

Dunn  V,  Ha-  •  r      i  •     •  '   rsii      i       n      i  !•      i  ■ 

miiton  and      propnctor,  for  his  interest     The  landlord,  accordingly,  appeared ; 

Others.  ^ind  if  his  statement  had  been,  that  the  tenant  conld  hare  erected  a 

Opinion  of      dye-work  in  that  situation  which  would  not  have  been  a  nuisance, 

Court.  or  that  he  had  not  authorised  the  tenant  to  erect  a  work  wUch 

would  be  of  that  character,  he  might  have  been  safe ;  bnt  that  is  not 

the  statement  which  is  made  by  the  landlord,  to  whom,  of  coane» 

any  line  of  defence  was  open ;  for  he  states  in  his  defences,  that, 

<  in  point  of  fact,  no  injury  is  done  to  the  water  by  the  operations 
'  carried  on  in  the  dye* work'  occupied  by  his  tenants ;  and  his  plea 
in  law  is,  that  no  actual. injury  is  suffered,  to  warrant  the  eop^hi- 
sions  of  the  summons.  Now,  this  statement  implies,  ia  my  opinko, 
an  approbation  of  the  uses  to  which  tiie  dye-^work  had  he&k  appro* 
priated,  and  I  conceive  that,  by  such  a  statement,  ke  admits  tiiat 
his  tenant  was  authorised  by  him ;  and  I  therefore  think  he  is  liable. 
The  principal  tenant  is,  it  a]:^ears  to  me,  ezactiy  in  the  same  situa- 
tion as  the  landlord,  and  I  think,  therefore,  that  the  exception  to 
this  charge  must  also  be  sostiuned. 

Ut,  2d  and  3d  Lord  Ma^enzte.-^I  agree  with  Lord  Gilliee  on  the  four  fint 
Exceptions.  ^^^^p^i^Qg,  Indeed,  on  the  tidrd,  I  am  inclined  to  think  still 
more  strongly  than  his  Lorddiip,  and  to  hold,  that,  under  the  issue 
sent  to  the  jury,  they  were  bound  to  f  nd  whether  there  had  been 
what  amounted  to  a  nuisance  during  any  part  of  the  period  therein 
mentioned,  notwithstanding  any  subsequent  abatement 
6ih  Exception.  I,  however,  must  dissent  from  the  opinion  of  Lord  Gillies  in  re- 
gard to  the  sixth  exception.  I  think  that  the  charge  deUvered  was 
correct,  for  on  looking  to  the  terms  of  the  issue  against  the  land- 
lord and  prindpal  tenant,  I  find  that  it  is,  *  whether  daring  the  said 

*  period,'  that  is,  during  the  year  1826,  and  subseqaendy,  *  they, 

*  by  themselves,  or  others  authorised  by  them,  did  wrongfully  pol- 

<  lute,'  &c.  I  think  the  meaning  of  these  words  is,  that  the  aukfa^ 
rity  was  given  at  the  time  of  the  pollutions,  or,  at  all  events,  pre- 
vious  to  the  institution  of  the  complaint  No  other  meaning  will. 
In  my  opinion,  satisfy  the  terms  of  these  issues.  Now,  I  do 
not  think  that  the  mode  of  pleading  adopted  by  the  landbrd, 
after  he  was  called  npon  to  defend  himself  in  this  action,  infm 
any  authority  of  that  description,  which  I  conceive  the  issues  re- 
quire. I  therefore  cannot  adopt  the  view  of  Lord  Gillies  on  this 
exception,  but  am  rather  inclined  to  hold,  that  the  charge  of  the 
presiding  Judge  is  correct,  and  that  the  exception  should  be  dis- 
allowed. 

2d  Exception       L^f^d  Corekouse,--^!  concur  entirely  in  the  views  i^ich  have  been 
so  fully  stated  by  Lord  Gillies.    The  canon  laid  down  by  Lord  Jef- 


No.  144,  COURT  OF  SESSION,  833 

frey  for  tryio^  tbe  qaestion  of  nuisance  is  new  to  me,  and  different  11  Mar.  1837. 
from  any  thing  I  erer  heard  on  that  subjeet.     In  that  part  of  the    ^•■^v*^ 
charge  to  which  the  second  exception  is  taken,  it  is  laid  down  to  i^n^on^and  ^ 
the  jury  generally,  that  if  the  quantity  of  impurity  flowing  from  the  Others, 
nanofiu^tory  did  not  pollute  the  stream,  more  than  what  would  have  opkiioiTof 
aris^i  from  the  ordinary  domestic  uses  of  a  family  living  on  its  Court. 
banks,  there  was  «no  nuisance.     But  to  me  it  does  not  appear 
to  fotlow,  although  a  certain  degree  of  impurity,  arising  from 
natural  causes,  or  the  ordinary  domestic  uses  of  the  water,  may  be 
allowed,  that  the  same  quantity  of  pollution  occasioned  by  other 
causes  than  these,  such  as  a  manufacture,  must  be  permitted. 
The  amount  of  pollution  also,  which  is  stated  to  be  legal,  is  that 
which  would  arise  from  a  single  large  family.     I  am  at  a  loss  to 
understand  how  this  gauge  was  to  be  applied,  because  the  number 
which  ought  to  be  held  to  constitute  a  large  femily  was  not  given,  and 
no  reference  was  made  to  the  sixe  of  the  stream*  But  ten  of  the  largest 
iMBiilies  in  Scotland,  taken  together,  would  not  pollute  a  considerable 
river,  such  as  the  Tay,  so  much  as  one  small  family  would  deterio- 
rate the  waters  of  a  rivulet     How,  then,  is  this  gauge  to  be  ap- 
plied, if  we  cannot  ascertain  either  the  size  of  the  family  or  of  the 
atieam  ?    I  cannot  adopt  this  new  test  for  trying  the  question  of 
nuisance,  as  it  is  quite  at  variance  with  the  principles  which  were 
established  in  the  cases  of  Haig  and  Stein,  which  are  fully  reported 
in  BelPs  octavo  Cases.     The  doctrine  there  laid  down  was  stated 
by  Lord  OiUies,  and  appears  to  be  this :  That  tbe  uses  for  drink- 
ing and  domestic  purpoees  are  t&e  primary  uses  of  water,  and  that 
these  must  be  prejferned  to  its  other  or  secondary  uses ;  so  that  if 
upon  a  stream,  fit  for  these  primary  uses,  a  manufacture  is  estar 
Uished,  which  renders  its  waters  unfit  for  the  primary  uses,  then 
that  is  a  nuisanee*     I  therefore  think  this  part  of  the  charge  of  the 
Lord  Ordinary  is  erroneous.     I  agree  entirely  with  tbe  opinion  de- 
livered by  Lord  OiHies  on  the  other  exceptions. 

I  ooneur  with  him  in  thinking  that  the  direction  of  the  presiding  5ih  Exception. 
Judge,  to  which  the  fifth  exception  is  taken,  is  right,  because  I  think 
that  a  person  is  entitled  to  say  that  the  water  is  not  to  be  polluted 
so  as  to  render  it  unfit  for  the  purposes  to  which  it  was  then  applied ; 
but  I  do  not  think  it  would  be  a  good  ground  to  put  down  an  esta- 
blishment, that  a  party  should  come  forward,  and  say^  that  the  water 
would  thereby  be  rendered  unfit  for  a  manufacture  in  which  he 
contemplated  engaging. 

In  regard  to  the  sixth  exception,  which  appears  to  me  to  raise  the  ^^  Exception. 
most  difficult  point,  I  concur  in  the  opinion  of  Lord  Gillies.     It  is 
perfectly  clear  that  an  interdict  cannot  be  obtained  by  one  party 
against  another,  merely  on  the  ground  that  the  other  party  has  no 
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1 1  Mar.  1837.  interest  to  object  to  its  passing.  To  entitle  a  party  to  sacceed  in 
asking  an  interdict,  be  must  sbow  that  be  bas  either  suffered,  or  is 
lilsely  to  suffer,  injury  from  the  party  against  whom  be  wishes  it  to 
be  granted.  Now,  die  question  which  arises  here  is,  whether  the 
landlord  authorised  these  operations  or  not.  Lord  Jeffrey  says  that 
be  did  not,  because  that  did  not  appear  directly  from  the  lease ;  but 
I  cannot  adopt  his  Lordship's  views  on  this  point.  I  think  we  are 
entitled  to  take  into  view  the  statements  in  the  defence,  and  to  look 
at  the  terms  of  the  lease  as  they  are  explained  by  that  defence. 
The  lease  authorises  the  use  of  the  subject  for  the  purpose  of  a  dye- 
work,  which,  it  is  said,  means  only  such  a  dye-work  as  shall  be  legal. 
But  then,  on  looking  to  the  defence,  I  find  that  the  landlord  main- 
tains the  dye-work  in  question  to  be  legal  and  no  nuisance.  Now, 
I  think  it  may  be  fairly  implied  from  these  two  statements,  that 
the  landlord  authorised  the  establishment  complained  of;  for,  whilst 
be  admits  he  autborued  a  legal  dye-work,  be  states  that  the  pre- 
sent is  such  a  one,  and  thus  admits  that  he  authorised  it  1  am 
therefore  of  opinion  that  this  exception  should  be  sustained,  as  well 
as  all  the  others  except  the  fifth,  which  I  think  should  be  disallowed. 

Lard  Prerideni,^^!  rather  am  inclined  to  think,  that  if  a  party 
asked  an  interdict  against  what  was  unlawful,  even  though  be  had 
suffered  no  loss,  nor  was  likely  to  do  so,  no  party  would  have  a 
right  to  object  to  its  passing.  However,  I  concur  in  the  opinion  of 
the  majority  of  your  Lordships  in  all  the  exceptions. 

The  last  was  the  only  one  in  which  I  had  any  difficulty :  in  that^ 
however,  I  likewise  concur.  I  rather  think  tiie  presiding  Judge, 
towards  the  close  of  the  part  of  the  charge  to  which  that  exception 
is  taken,  lost  sight  of  the  shape  of  the  case ;  for  he  states,  but  if 
the  jury  were  satisfied  that  a  dye- work  might  be  carried  on  in  these 
premises  witiiout  a  nuisance,  or  that  injury  might  be  prevented 
without  much  expense,  then  the  landlord  was  not  liable  for  any 
negligence  in  the  carrying  on  of  the  work.  And,  £eirther  down,  he 
says,  that  he  was  not  responsible  in  law  for  the  carrying  on  of  that 
work,  or  for  any  nuisance.  His  Lordship  seems,  in  this  part  of  the 
charge,  to  have  forgotten  that  the  question  of  damages  had  been 
reserved,  and  that  there  was  only  a  question  of  interdict  before  the 
jury;  for  these  are  considerations,  which,  though  they  would  have 
been  proper  in  an  action  of  damages,  do  not  apply  to  one  like  the 
present,  concluding  only  for  interdict. 

Dean  of  Faculty ^  on  the  part  of  the  pursuer. — I  move  for  the  ex- 
penses of  discussing  this  bill  of  exceptions.  They  were  given  in  siffli* 
lar  circumstances,  in  the  late  case  of  Muir  v.  Muir :  they  should  at 
least  be  reserved* 
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M*NeiUy  for  the  defenders. — The  case  of  Mair  was  an  exception  1 1  Mar.  1837. 
to  the  general  mle,  on  special  grounds,  which  do  not  occnr  here.       ^^^V^^ 

The  Court  expressed  an  opinion,  that  the  question  of  expenses  mmon  and^^' 
could  not  be  reserred,  and  that  no  expenses  should  be  given.  Others. 

The  Courts  accordingly,  unanimously  sustained  the  Ist,  2d,  8d  .  7^. 
and  4th  exceptions,  and  disallowed  the  5th ;  they  also,  by  a  ma- 
jority, sustained  the  6th  exception ;  and  refused  to  award  expenses 
to  the  pursuer. 


Judge  prending  at  Trial.  Lord  J^tjfn  Alt  Btcm  <ifFac  {Hope^)  JRobertton. 

Alt  JCn^  and  M^NmB.-^Sol.'Cfin.  (EuthMr/wd,)  and  DmUop.  W.  Bowie 

Qa^Ml,  W.  S.  Patrit^iCrtnoJord,  W.  a  CmmpM^  MaoduwaO^  &  S.  C.  and 
Janm  Burneu^  S.  S.  C  Agents. 

C.  R. 


FIRST  DIVISION. 

No.  CXLV.  nth  March  1837. 

R.  RENNIE 
againU 

HIS  CREDITORS. 

Proce8S.^Cessio.^In  this  process  of  eessio,  raised  under  6.  and 
7.  Will  IV.  c.  66,  the  defender  gave  in  a  list  of  persons  alleged 
by  him  to  be  creditors,  and  moved  that  the  pursuer  should  intimate 
to  them.  The  Covrt  ordered  accordingly,  observing,  that  the  ex- 
penses would  &11  upon  the  defender  if  the  parties  turned  out  not  to 
be  creditors. 

Act  H»  G.  BdL  Alt  MachmxU. 

C.  R* 
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ll<AilfaniAI887. 


PHILIP-DAVID  HAY  and  MANDATARY 

agahut 
Mrs  ANN  BORELAND  or  MURRAY  and  WILLIAM 

MURRAY. 


Narrative. 


Judgment. 


Factor  Loco  Tutoris. — Process. — due  where  the  Court  refined 
to  appoint  a  factor  loco  tutoris  with  any  other  than  the  usual  powers; 
but  nominated  a  different  person  from  the  one  mentioned  in  the  peti* 
tion,  without  ordering  fresh  intimation. 

This  was  an  application  to  the  Court  to  appoint  James  Nairne,  or 
any  other  person  the  Court  should  think  fit>  factor  loco  tutoris  to  a 
minor,  with  the  usual  powers ;  and,  besides,  with  power  to  uplift 
certain  funds  vested  in  heritable  securities  by  the  former  fitctor,  de- 
ceased, and  taken  payable  to  himself  as  factor,  or  to  his  successors 
in  office,  or  to  his  or  their  assignees,  on  which  he  had  taken  infeft- 
ment;  and  further,  with  po^^er,  *  upon  receiving  pajrment  of  the 

<  said  sums,  to  grant  discharges  and  renunciations,  or  dispositions 

*  and  assignations  thereof,  and  of  the  subjects  held  in  security 

*  thereof;  and,  if  necessary  for  that  purpose,  to  obtain  a  renewal 

<  in  his  name,  as  factor  foresaid,  of  the  investitures  on  which  the 

<  said  securities  are  held.' 

The  debtor  in  one  of  these  securities  answered^  that  it  was  inoom*- 
petent  to  give  the  unusual  powers  prayed  for,  and  that  the  new 
fector  must  make  up  his  title  to  the  real  right  in  hsereditate  jacente 
of  the  deceased  factor,  by  declarator  and  adjudication,  &c. ;  Dalziel, 
11th  March  llb^yMor.  16,204;  and  Drummond,  30th  June  1758, 
Mor.  16,206. 

The  Court  would  not  grant  the  unusual  powers  asked  for,  but  ap« 
pointed,  at  the  request  of  parties,  a  different  person  from  the  one 
named  in  the  petition,  without  any  fresh  intimation,  to  be  factor 
loco  tutoris  with  the  usual  powers,  and  allowed  the  expenses  of  the 
answers  to  be  paid  out  of  the  funds  of  the  minors. 


Act.  ManhaU. 
Agents. 


Alt.  BaOUe. 


J.  Naime,  W.  S  and  C.  Dotiglas,  W.  S. 

C.  R- 
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FIRST  DIVISION. 

No.  CXLVIL  nth  March  1837. 

JAMES  GLASHURE  STUART  and  Others,  Petitionehs. 

Process. — Tutor  and  Curator. — Act  1672,  c,  2. — Minor. — 
Bastard. — Guardians  of  a  bastard  seeking  to  make  up  invento* 
rieSf  under  the  act  1672,  c.  2,  ordered  to  intimate  to  the  relations  of 
the  mother^  as  nearest  of  kin. 

The  petitioners  being  appointed  guardians  to  a  bastard,  during  his 
minority,  by  the  settlement  of  his  father,  applied  to  the  Court  for 
authority  to  make  up  inventories,  in  terms  of  the  act  1672,  c.  2, 
without  citation  of  any  parties  as  nearest  of  kin,  founding  on  the 
case  of  Young,  29th  Feb.  1818,  F.  C. 

The  Courts  being  of  opinion,  that,  in  the  case  of  a  bastard,  the  re- 
lations by  the  mother's  side  ought  to  be  called  as  next  of  kin,  to  see 
that  things  are  regularly  conducted, 

*  Order  intimation  of  this  petition  for  eight  days  on  the  walls  and  Judgment. 

<  Minute-book,  and  grant  warrant  to  serre  the  petition  on  the  next 

<  of  kin  on  the  mother's  side.' 

AcU  RusseU,         Gmg  ^  MorUm,  W.  S.  Agents.        B.  Clerk. 

C.    Ra 


SECOND  DIVISION. 

No.  CXLVIIL  12th  March  1887. 

JAMES  M'WHIR 
against 

RICHARD  ALEXANDER  OSWALD  and  WILLIAM 

CONSTABLE  MAXWELL. 

Process. — Jury  Trial,  (New  Trial.)  —  Salmon-Fishino.  — 
In  a  queitwn^  whether  certain  ttake-nets  were  in  the  watert  of 
Solway,  in  contradistinction  to  the  river  or  estuary  of  Nith,  there 
was  conflicting  evidence  of  scientific  witnesses^  and  Oie  presiding  Judge 
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12  Mar.  1837.     charged  the  jury  to  decide  on  the  evidence^  at  lie  had  no  law  to  give 
^^■^V^^        them^ — a  new  trials  on  the  grovnd  of  the  verdict  being  contrary  to 

M  W  oir  Vu  •  «  I*       t 

Oswald  and         emdencc,  refused. 

Maxwell. 

The  nature  of  the  question  which  arose  in  this  case,  as  well  as  the 
proceedings  previous  to  its  going  to  the  House  of  Lords,  will  be 
found  in  the  speech  of  Lord  Brougham  *,  on  moving  the  judgment, 
by  which  <  It  is  ordered,  that  the  cause  be  remitted  back  to  the  Se- 

*  Lord  Brougham  said,— My  Lordly  thii  case  ii  of  some  iiDportaoce,  as  to  pro- 
ceedings connected  with  trial  by  jury  in  Scotland ;  unfortunately,  of  ? ery  much 
less  importance  in  any  other  point  of  view ;  for,  very  inconsiderable  is  the  value 
of  the  stake  which  has  created  so  much  litigation,  and  which,  owing  to  the  mis- 
takes committed  in  two  of  its  stages  below,  must  yet  occasion  more.  The  pur- 
suer and  respondent  is  the  owner  of  a  certain  fishery  on  the  river  Nitb,  which  be 
has  enjoyed  by  fishing  with  net  and  coble ;  and  the  appellant  and  defender,  be- 
ing owner  of  lands  below  that  fishery,  and  on  the  same  river,  has  for  many  years 
exercised  fishing  there  by  stake-nets.  The  respondent  having  obtained  an  inter- 
dict ex  parte,  or  in  absence,  to  restrain  the  appellant  from  continuing  this  stake- 
oet  fishing,  as  is  said,  only  until  the  26th  November  1816,  the  latter  has,  notwith* 
standing,  continued  to  fish  as  before,  though  he  says  he  only  did  so  after  the  ex- 
piration of  the  interdict  on  that  day.  An  action  of  declarator  was  brought  by  the 
respondent,  proceeding  on  those  facts,  and  concluding  to  have  his  own  rights  de- 
clared, and  the  appellant  perpetually  restrained,  and  for  damages  for  the  fishing 
ahready  carried  on  by  him.  A  considerable  number  of  averments  and  denials, 
as  well  as  allegations  in  point  of  law,  having  been  made  in  condescendence  and 
answers,  and  other  pleadings,  it  very  plainly  appeared  that  the  whole  question  b^ 
tween  (he  parties  turned  upon  this.  Whether  or  not  Mr  Oswald,  the  appellant's 
fishery,  was  upon  ground  within  the  bounds  of  the  water  of  Sol  way ;  for  the  act 
1563,  chap.  68,  contains  provisions,  *  that  the  act  be  in  no  way  extended  to  the 

*  cruives  and  zaires  being  upon  the  waters  of  Solway.'  Now,  this  being  the  ques- 
tion, the  Court  directed  three  issues  to  be  tried,  which  were  by  no  means  happily 
framed  for  deciding  that  matter.  They  were  all  in  the  same  words,  relating  to 
these  different  parties,  so  that  we  need  only  direct  our  attention  to  the  one  touch- 
ing the  defendant  and  appellant.    It  was  framed  in  these  words :  *  Whether,  du- 

*  ring  the  years  1822  and  1824,  or  either  of  them,  in  the  river  Nith,  or  on  the 

*  sands  and  shaulds  within  the  bounds  thereof,  where  the  water  ebbs  and  flows, 

*  the  defender,  Richard  Alexander  Oswald,  or  John  Pagan  of  Littlebar,  bis  tenant, 

*  wrongfully  created,  or  caused  to  be  erected,  or  from  1822  to  April  1825,  or  du- 

*  ring  any  part  of  the  said  period,  wrongfully  used,  or  caused  to  be  used,  for  the 
'  purpose  of  catching  salmon,  certain  stake- nets,  or  other  fixed  engines,  to  the  loss, 

*  injury,  and  damage  of  the  pursuer  V  Now,  there  is  one  most  obvious  and  fatal 
defect  in  this  issue,  besides  other  inaccuracies,  the  question  being,  whether  the 
stake-nets  were  erected  and  used  within  the  Solway  waters  or  not.  The  issue  is, 
whether  they  were  erected  within  the  river  Nith,  or  on  the  sands  within  its  bounds, 
where  the  water  ebbs  and  flows ;  but  it  is  quite  possible  that  the  ground  within 
the  bounds  of  the  Nith,  and  over  which  the  tide  comes,  may  be  also  within  the 
waters  of  Solway,  for  nothing  can  be  more  indefinite  than  the  description  of,  *  in 

*  a  certain  river,'  or  *  on  the  shoals  within  its  bounds,*  it  being  quite  impossible  to 
tell  without  more,  what  are  a  river^s  bounds,  and  the  whole  argument  here  rela- 
ting to  the  bounds  of  the  Solway  waters.  Again,  the  issue  is,  whether  Mr  Oswald 
wrongfully  used  the  stake-nets  ?  But  that  involves  the  whole  question  of  right, 
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*  cond  Division  of  the  Court  of  Sessiooi  in  order  that  their  Lord-  12  ^i»r>  1837. 

*  ships  may  direct  another  trial  before  a  jury,*  and  in  which  the     """"^Y^^ 
form  of  the  issue  is  specified.  Oswaid'and 

Maxwell. 

and  the  point  of  the  nets  being  used  in  or  out  of  the  Solway.  So  the  issue  is, 
whether  Mr  Oswald  used  the  nets  to  the  injury  as  well  as  damage  of  the  pursuer 
and  respondent ;  and  that  again  involves  the  whole  qaestion  of  right,  for  the  da* 
mage  would  be  absque  injuria  or  not,  according  as  the  nets  were  used  within  the 
Solway  waters,  or  without.  It  is  therefore  quite  plain,  that  the  issue  ought  to 
have  been  framed  thus,  *  Whether  the  defender  or  his  tenant  erected  or  caused 

*  to  be  erected^  (a  very  useless  addition,  however, *  erected'  being  quite  enough,) 

*  or  used,  or  cause  to  be  used,  (equally  useless,)  for  the  purpose  of  catching  salmon, 
'  any  stake-nets  or  other  fixed  engines,  within  the  water  of  Solway,  to  the  damage 

*  of  the  pursuer  ?*  Had  such  an  issue  been  directed,  I  question  if  the  subsequent 
errors  which  encumber  this  case  could  have  been  committed.  However,  the  is- 
sues directed  by  the  Court  came  on  to  be  tried,  in  April  1830,  at  the  Dumfries 
Circuit  Court,  when  it  most  unfortunately  was  supposed  by  the  Court  and  the 
parties  that  this  was  a  question  of  law ;  and  accordingly  the  jury  was,  by  consent, 
discharged,  and  a  special  case  agreed  upon,  it  being  settled  that  the  Court  should 
pronounce  judgment  upon  the  facts  in  that  case,  as  if  it  were  a  special  verdict. 
Here  I  must  stop,  to  remark  upon  the  extraordinary  circumstances  of  the  Circuit 
Court,  and  the  parties  attending  ir,  supposing  that  there  was  no  issue  of  fact  to 
try,  when  the  Court  above  had  actually  directed  the  trial  of  the  issues.  The 
Court  of  Session,  at  least  the  Lord  Ordinary,  had  well  the  power  of  the  adjudica- 
tion, and  remitted  to  the  Jury  Court,  where  the  issue  was  formed,  the  interlocu* 
tor  directing  the  trial,  of  course  proceeding  upon  the  ground  of  there  being  a 
question  of  fact  to  try,  namely,  the  local  situation  of  the  fishery  in  quesdon. 
This  is  no  question  of  law»  but  as  strictly  and  as  plainly  a  question  offset,  as  any 
one's  imagination  can  conceive.  Yet  the  Circuit  Court,  immediately  on  the  trial 
being  called  on,  decides  that  it  is  a  question  of  law,— in  other  words,  decides  that 
the  Court  of  Session  did  not  know  what  it  was  about,  and  that  it  had  sent  a  point 
of  law  to  be  tried  by  a  jury.  It  is  quite  true,  that  the  insertion  of  the  terms 
'  wrongfully'  and  *  injury,'  in  the  issue,  gave  much  colour  to  this  opinion  of  the 
Circuit  Court.  Nevertheless,  I  cannot  help  thinking  that  it  would  have  been  far 
better  to  try  the  cause  as  a  question  of  fact,  paying  due  regard  to  the  two  words 
most  preposterously  added.  The  Judge,  in  that  case,  would  have  been  called  upon 
to  direct  the  jury  in  point  of  law,  and  he  would  then  have  been  obliged  to  look 
to  the  act  1563,  cap.  68.  Hence  he  must  have  told  the  jury,  that  though  the 
fishery  was  in  the  Nith,  or  within  its  bounds,  unless  it  was  also  within  the  bounds 
of  the  Solway  water,  it  was  not  wrongfully  used ;  also,  that  if  it  were  within  the 
bounds  of  the  Nith,  and  not  in  the  Solway,  it  might  still  be  wrongfully  used.  The 
frame  of  the  issue  made  it  perhaps  difficult  to  deal  with  it.  It  opened  a  wide  door 
for  error  and  miscarriage.  Still  I  conceive  that  the  trial  might  have  been  bad.  If, 
indeed,  the  real  question  had  been  put  to  the  jury  by  the  issue,  namely,  in  or  out 
of  the  Solway,  without  any  such  absurd  words  as  wrongfully  or  injury,  no  difficul- 
ty at  all  could  have  arisen.  But  the  special  case,  or,  as  it  is  called,  the  statement 
of  facu,  was  prepared  and  signed  by  both  parties ;  and  as  it  was  to  eoable  the 
Court  to  dispose  of  the  supposed  question  of  law, — we  might  have  expected  all 
the  facts  to  appear  upon  it,  which  were  necessary  for  leading  to  a  decision,  by 
raising  the  question  of  law,— yet  it  will  be  extremely  difficult  for  any  one  to  find 
what  question  of  law  is  raised  upon  this  special  case.  There  is  indeed  none ;  for  the 
only  petition  of  law  involved  in  the  whole  case,  is  one  upon  which  both  parties 
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12  Mar.  1837.     Accordingly,  the  following  issues  were  tried  before  Lord  Mon- 

crciff  and  a  jary  at  Damfriesj  on  the  80 th  April  1886 :  <  Whether 

Oii^id'a^d     ^  ^^^  places  in  which,  during  the  years  1822,  1824  and  1825^  stake- 
Maxwell. 

were  quite  agreed,  ? iz.  that  the  fiflheries  id  the  Solway  water  are  czcoipt  (mm  the 
operations  of  the  act.  Accordingly,  the  Courtis  caUed  upon  to  decide  not  any  ques- 
tion of  law,  but  one  of  fiict  merely,  Tiz.  whether  the  fishery  of  Mr  Oswaid  ia  ia  er 
out  of  the  Solway  ?  and  this  is  the  very  question  which  ought  to  have  been  sent  far 
trial  by  the  jury.  Thus,  the  Coutt  hating  sent  a  wrong  issue  of  fact,  vis»  not  in  or 
out  of  the  Solway,  but  in  or  out  of  the  Nith,  a  verdict  isretumed,  which  learea  the 
Circuit  Court  to  decide  as  matter  of  law,  what  should  have  been  tried  as  matter 
of  fact.    Instead  of  asking  the  jury  the  plain  quesdon,  *  Is  or  is  not  tbe  fisbeiy  la 

*  the  Solway  ?'  they  ask  the  question,  <  Is  it  or  not  in  the  Nith  ?'  An  answer  u 
returned  to  this  effect :  *  The  fishery  is  in  the  Nith ;  and  we  leave  you  to  iay»  wbe- 

*  ther  or  not,  in  point  of  law,  it  is  in  the  Solway,'  What  should  we  have  said 
here  of  this  kind  of  proceeding?  The  question  arises,  whether  Blackaore  is  or  is 
not  properly  tttuated  in  the  parish  of  Daie.  To  determine  thi^  the  Court  directs 
an  action  to  try  whether  Blaokacre  is  or  is  not  properly  in  the  parish  of  Swale; 
and  there  is  a  speeial  verdict  returned  that  it  is  in  Swale,  but  leaving  it  to  the 
Court  to  say  whether  it  may  not  be  still  properly  in  the  parish  of  Dale.  The 
error  was  mainly  in  the  frame  of  the  issue,  which  gave  some  colour  for  sayitig  a 
matter  of  law  had  been  involved  in  the  issne^  by  tfaewse  of  sueb  words,  aa^  *  wrong- 

*  fully,'  *  injuriously/  But  it  appears  to  me,  that  an  unibrtunate  course  was 
taken,  by  rdfusing  to  try  this  under  the  kind  of  direction  which  I  beCbre  adverted 
to,  which  would  substantially  have  raised  the  true  question,  confused  and  ob- 
scured by  the  frame  of  the  usue.  The  case,  however,  is  prepared  s  and  we  should 
at  least  then  hope  to  find  facts  stated,  which  might  enable  the  Court  to  decide 
the  question  referred  to  it,  of  *  Solway  waters  or  not ;'  for  in  no  conceivable 
way  would  the  Circuit  Court  imagiae,  that  any  thing  was  left  for  the  Court  abov^ 
except  by  supposing  that  they,  the  Jury  Court,  had  to  state  particulars  from  which 
the  Court  above  should  deduce  the  eondusioa,  that  the  fishing  was  in  or  out  of 
Solway  water»  No  such  thing,  however,  is  to  be  found  in  the  case  substituted 
for  a  special  verdict«  On  the  contrary,  we  find  only  a  statement  of  that  which 
leaves  us  just  as  incapable  of  solving  the  question,  as  when  that  question  was  senl^ 
or  supposed  to  be  sent,  for  trial.  It  first  states,  that  the  defenders  (appetiants) 
did  use  stake^nets,-  which  would  be  illegal,  if  it  were  not  for  the  exception  of  the 
Solway  water  in  the  statute  1565,  that  is  to  say,  if  those  nets  were  out  of  the 
Solway  water.  It  thus  states  in  terms,  that  the  whole  question  is,  whether  Mr 
Oswald's  fishing  ground  is  or  is  aot  out  of  the  Solway.  It  proceeds  to  state,  that 
the  nets  are  above  the  junction  of  the  Nith  and  the  Solway  Frith,  at  low  watery 
which  they  may  obviously  be,  and  yet  be  in  the  Solway.  And  it  adds,  that  they 
are  not  in  the  fresh  water,  but  the  places  covered  by  the  ebb  of  the  sea,  and  un- 
covered by  the  flow,  and  are  within  the  bounds  of  the  Nith ;  unfortunately,  usiqg 
the  very  words  of  the  issue,  on  which  I  have  already  remarked,  that  th^  leave  the 
matter  quite  undetermined,  because  the  nets  may  be  within  the  bounds  of  the 
Nith,  and  yet  not  without  those  of  the  Solway ;  and  the  case  says  not  one  word 
of  what  are  the  bounds  of  the  Nith  and  Solway.  The  case  then  states^  that  the 
question  left  for  the  Court  is,  whether  the  nets  are  within  the  exception  or  nol, 
that  is,  within  the  Solway  or  not*  And  if  the  Court  shall  be  of  opinion  that  they 
are  not,  then  that  a  line,*  which  is  described,  shall  be  drawn,  and  the  defenders  re> 
strained  from  fishing  within  that  line.  If  the  statement  had  been  that  this  line  is 
the  Solway  boundary,  there  would  have  been  no  doubt  as  to  the  fact  in  dispute; 
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*  nets  or  other  fixed  machinery  were  placed  and  ased  for  fishing  12  Mar.  IS37. 

*  sahnon  by  the  said  Richard  Alexander  Oswald  or  John  Pagan,     ^^v^^ 

*  his  tenant,  are  within  the  water  of  Solway  ?  Oi^M  wd 

^ Maxwell. 

but  this  ii  the  matter  left  to  the  Court.  The  statement  agreed  to  be  taken  as  a 
ipedal  ^erdiot  it  this,  that  the  nets  are  io  a  certain  place,  without  finding  that 
this  place  is  in  or  out  of  the  Solway.  That  the  Coart  is  to  say  whether  this  place 
be  in  or  out  of  it ;  and  if  it  holds  the  place  out  of  the  Solway,  then  that  the  8oU 
mvf%  boundary  is  the  described  line.  Three  remarks  are  obfiout  upon  this  state* 
meat  or  finding.  Fint,  That  as  calling  a  question  matter  of  Jaw  does  not  make 
It  raoh,  so  stating  that  the  Court  is  to  determine,  if  a  certain  place  be  within  the 
exception  of  the  act  or  not,  by  no  means  makes  this  a  question  of  construction; 
for  the  place  being  within  or  without  the  exception,  depencb  solely  upon  its  beiog 
within  or  inthout  the  Solway ;  consequently,  that  question  of  mere  fact  and  boan* 
dary  is  left  to  the  Court.  Seamdfyt  That  the  line  whiih  is  to  be  drawn  by  the 
Court  only,  after  it  shall  have  decided  the  questions,  it  emctly  tbe  decision  of  that 
-question ;  and  that  consequently  the  statement  teUs  the  Court,  as  fiir  as  the  case 
before  them  is  coocerDed,  that  the  Court  must  determine  the  question,  aye  or  no. 
Add  that  if  it  determines  it  aye,  it  decides  in  the  affirmatife^*^the  truth  of  which  no 
man  will  dispute,  any  more  than  be  will  doubt  the  entire  worthicssness  of  the  ii»- 
fi)rmation<  TMrdly^  That  tbe  facts  stated,  or  prdtended  to  be  slated,  and  on  which 
the  Court  is  called  to  draw  a  conclusion  merely  of  fact,  are  wholly  incapable  of 
leading  to  any  conclosionat  all,  unless  we  supply  what  is  not  to  be  found  in  any 
way  stated,  viz.  that  the  bounds  of  the  Nith  and  Solway  in  no  way  interfere,  and 
that  whatever  is  within  the  Nith's  bounds  is  without  the  Solway's.  If,  indeed, 
we  do  supply  this,  the  case  is  abundantly  clear.  But,  then,  it  it  a  statement  not 
enabling  the  Court  to  determine^  but  itself  determining  the  whole  matter  in  dis- 
pute ;  for  it  is  not  only  io  substance,  but  it  is  in  terms,  a  finding  for  the  porsoer. 
It  is  a  distinct  statement  that  the  locos  in  quo  is  not  in  the  Solway*  Now,  we 
ire  itot  at  liberty  to  supply  any  such  statement,  and  for  two  obvious  reasons ;  fini, 
no  party  in  his  senses  would,  in  t#rms,.  admit  his  case  to  be  wrong,  by  admitting 
the  very  point,  and  the  only  point  in  dispute,  to  be  against  hinl,  and  that  in  the 
very  statement  upon  which  he  is  content  to  have  the  whole  matter  argued ;  and, 
sMOfK%,  the  reference  of  the  question  to  the  Court,  vis.  whether  the  locus  in  quo 
is  in  the  Solway  or  not,  and  the  addition-,  that  if  the  Court  shall  decide,  and  only 
if  the  Court  shall  decide  in  the  negative,  then  the  boundary  line  shall  be  such  as 
to  exclude  the  locus  In  quo,  clearly  shows  that  there  is  no  kind  of  assumption 
made  like  that  which  I  have  spoken  of  supplying.  Therefore  we  must  take  the 
statement,  ss  it  is  supplying  nothing  at  all ;  and  then  the  parties  or  jury  (by  agre<l- 
ment)  have  left  the  fact  just  where  they  found  it,  by  only  telling  us,  in  answer  to 
the  question, Is  the  locus  in  quo  within  the  Solway  or  without?  that  it  is  within 
tbe  Nith;  and  not  telling  us  whether  the  Nith  and  Solway  are  separate;  and, 
therefore,'  not  enabling  us  to  say  how  iar  a  place  may  be  both  within  tbe  bonnds 
4A  the  Nith  and  those  of  the  Solway.  Sdch  was  the  case  with  which  the  Court 
below  had  to  deal.  They  had  sent  to  be  tried  an  issue  of  fact ;  and,  instead  of 
trying  it,  tbe  Jury  Court  sent  them  back  an  intimation,  that  it  was  an  iisoe  of 
law,  which  they,  the  Conrt  of  Session,  were  required  to  decide.  Then  it  appears 
that  the  question  left  for  the  decision  of  their  Lordships  is  a  pure  question  of 
foct;  and  I  should  doubt,  bad  the  matter  rested  here,  whether,  in  the  oircomo 
stances  of  an  issue  having  already  been  sent  for  trial  by  a  jury,  the  Conrt 
ought  to  bsve  touched  the  case  returned  at  all.  I  incline  to  think  that  their 
Lordships  should  have  ^aid,  *  This  is  a  mere  question  of  fsct;  and  therefore 
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you,  the  jury,  roust  try  it  yourBclves.'    For,  obienre  how,  by  coUuaioD,  as  it 
were,  (and  I  use  the  word  without  any  oflfenee,)  the  parties  and  the  Jury 
Court  may  defeat  every  trial  of  au  issue,  and  send  all  facts  to  be  decided  1^ 
the  Court.    This  might  have  been  my  opinion,  even  if,  by  the  admissioiis  of 
parties,  facts  and  circumstances  had  been  stated  sufi&cient  to  enable  the  Court 
to  draw  a  conclusion  of  fact  from  those  admissions.    But  it  is  unnecessary  to 
go  into  that  part  of  the  statement.    The  special  verdict  here  contains  nothing 
which  would  enable  the  Court  to  draw  that  inference  in  point  of  (act    It  leaves 
the  question  exactly  where  it  origidally  stood ;  and  the  Court  of  Session  is  exactly 
in  the  state  of  information  upon  the  facts,  after  the  return  or  verdict,  in  which  it 
was  before  the  jury  trial,  and  which  rendered  an  issue  necessary  for  its  informa- 
tion. I  have  already  fully  explained  how  this  is,  and  proved  that  the  special  case 
or  verdict,  by  saying  nothing  of  the  Nith's  boundary,  leaves  the  whole  question 
as  it  stood  on  the  face  of  the  issue.  In  my  humble  opinion,  much  of  this  confii- 
sion  and  miscarriage  arose  from  the  inartificial  and  erroneous  frame  of  the  istn^ 
which  raised  a  question  not  as  to  the  Solway,  but  the  Nith,  and  only  let  in  the 
question  really  in  dispute,  as  to  the  boundary  of  the  Solway,  by  the  introdoction 
of  the  words  *  wrongfully'  and  *  injuriously,' — worda  tending,  by  implication,  to 
raise  the  point,  which  should  have  been  plainly  and  distinctly  raised  in  terma,  vis. 
whether  or  not  the  locus  in  quo  was  within  the  exception  oJF  the  statute^  that  is, 
within  the  Solway  water's  boundary.   The  Court  below  did  not  take  this  view  of 
the  case,  but  proceeded  to  dispose  of  the  question.    Immediately,  however,  their 
Lordships  found  the  difficulty  in  which  they  were  involved,  by  the  want  of  mate- 
rials in  the  special  case  on  which  to  form  theiropinion ;  and  all  their  efforts,  of 
course,  were  unable  to  extricate  them  from  the  difficulty,  because  they  would  not 
discover  the  findings  of  fact  necessary  for  the  determination  of  the  question. 
They  only,  as  I  think,  arrive  at  their  conclusion  in  the  respondent's  fiivour,  by 
supposing  what  is  clearly  not  in  the  statement,  and  is,  for  the  reasons  I  have 
given,  to  be  held  as  wholly  excluded  from  that  stateknent,  namely,  that  withia 
the  boundary  of  the  Nith  means  beyond  the  boundary  of  the  Solway ;  in  other 
words,  that  the  appellant  admitted  in  terms,  that  his  fishing  was  out  of  the  Sol- 
way, being  the  only  matter  in  dispute^  in  which  case  there  could  have  been  no 
question  for  the  Court,  either  of  law  or  of  fact,  to  determine.    The  party  would 
have  signed  a  judgment  against  himself.    One  of  the  learned  Judges,  indeed,  in- 
troduces a  new  view  of  the  case,  by  supposing,  as  a  fact,  that  the  water  of  the 
Solway  means  something  different  from  the  Frith  of  Solway.    But  I  can  see  no 
warrant  for  this,  because  it  is  quite  certain  that  there  is  no  such  thing  in  the 
finding  or  special  case;  and  no  man  ever  heard  of  the  proper  name  of  Solway, 
except  as  designating  the  frith  or  arm  of  the  sea,  there  being  no  river  of  that 
name.    *  Water  of  Solway'  must,  as  I  apprehend,  be  taken  to  mean  that  part  of 
the  Solway  Frith  which  is  within  the  bounds  of  the  fresh  water  that  flows  into  it 
I  can  give  it  no  other  meaning.    All  this  appears  entirely  a  question  of  fact;  it 
is  a  mere  question  of  boandary,  of  the  boundaries  of  a  fishing,  and  whether  or 
not  these  were  within  the  water  of  Solway.    After  all  the  facts  are  found  or 
agreed  upon,  and,  among  others,  whatever  facts  relate  to  the  name^  *  Water  of 
*  Solway,'  it  is  very  possible  that  the  Court  may  still  have  to  determine^  whether 
the  locus  in  quo  is  in  the  district  which  the  proviso  in  the  statute  denominates 
the  Water  of  Solway ;  but  this  will  then  be  purely  a  question  of  construction, 
which  at  present  it  is  not,  or  at  least  at  present  there  are  no  materials  in  fact,  on 
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which  the  Court  can  deal  with  it  as  a  matter  of  construction.  Thus,  it  is  possible 
that  evidence  may  be  given  of  the  name.  Water  of  Solway,  having  in  all  times  past 
been  used  to  denote  one  known  position  of  the  Solway  Frith,  or  the  fresh  water 
neighbourhood  bordering  upon  and  adjoining  to  the  frith.  That  would  at  once 
dispose  of  the  case  as  a  boundary  question ;  but  other  circumstances  short  of  such 
evidence  may  also  be  found,  to  enable  the  Ck>urt  consistently  and  clearly  to  say, 
whether  the  locus  in  quo  is  in  the  Solway  or  not.  All  that  relates  to  the  neighbour- 
hood, and  to  the  nam^  and  to  the  sea,  and  to  the  river,  may  be  examined  with 
advantage  to  the  ascertaining  of  the  point.  Does  or  does  not  the  locus  in  quo  lie 
within  the  Solway  water?  I  therefore  think  that  the  cause  must  be  remitted,  with 
directions  to  try  the  issue,  framed  as  I  have  already  stated,  *  Whether  or  not 

*  the  defender  did  fish  salmon  by  stake-nets,  or  other  fixed  engines,  or  erect  or  use 

*  such  nets  or  engines,  for  the  purpose  of  fishing  salmon  within  the  waters  of  the 

*  Solway,  to  the  damage  of  the  pursuers?'  If  any  finding  on  the  Nith  is  deemed 
desirable  by  the  Court,  then  there  may  be  retained  the  first  of  the  present  issues, 
strikiDg  out  the  words  *  wrongfully,'  *  or  cause  to  be  erected,'  '  or  caused  to  be 

*  used,'  and  *  loss,'  *  injury.'  Caused  to  be  is  unnecessary.  If  a  man  causes  a  cer- 
tain thing  to  be  done,  in  law,  he  does  that  thing.  But,  then,  two  other  issues 
must  be  added,  in  these  words :  S.  Whether  the  stake-nets,  or  other  engines,  if 
any,  erected  or  used  by  the  defenders  for  fishing  salmon,  were  within  the  water  of  the 
Solway?  3.  Whether  the  place  on  which  the  stake-nets,  or  other  engines,  if  any, 
erected  or  used  for  fishing  salmon  by  the  defenders,  being  within  the  bounds  of 
the  Nith,  was  within  or  without  the  bounds  of  the  water  of  Solway  ?  That  this 
House  can  remit,  for  the  purpose  of  having  another  issue  tried,  is  clear.  Your 
Lordships  did  so  in  the  great  case  of  Duff  v.  Fife,  I  believe  more  than  once,— - 
once  I  know,  and  seven  issues  having  been  before  tried,  which  put  all  the  evidence 
in  issue,  had  foiled  to  produce  a  verdict  of  any  use,  one  competent  issue,  in  the 
nature  of  a  decreet  act,  never  was  substituted  in  their  place  by  this  House.  Nor 
does  the  admission  and  consent  of  the  parties  here,  at  all  limit  our  power  to  do 
so.  For  if  parties  can  only  agree  on  admissions  which  leave  the  matter  of  fact 
just  as  much  in  dispute  as  before  the  trial  or  proceeding  commenced,  we  can  have 
no  course  left,  but  to  require  either  further  admissions,  or  the  verdict  of  a  jury, 
which  shall  find  the  necessary  facts.  The  Court  below  have,  from  the  necessity 
of  the  case  in  which  the  imperfect  verdict  had  placed  them,  drawn  a  conclusion 
of  fact  upon  data,  which  give  us  no  means  of  determining  whether  they  were  right 
or  wrong.  They  may  have  been  right ;  but  we  cannot  say  so.  The  Judicature 
Act,  6.  Geo.  IV.  cap.  190,  provides,  in  the  33d  section,  for  the  case  of  admis* 
sions  by  the  parties,  which  shall  preclude  the  trial  of  an  issue  framed  and  settled ; 
but  it  gives  no  power  to  the  Jury  Court,  as  I  read  the  enactment,  even  with  con- 
sent of  the  parties,  to  hold  the  whole  issue  a  question  of  law,  and  send  it  back  to 
the  Court  of  Session,  in  the  shape  in  which  it  was  sent  down  by  that  Court  for 
trial.  It  only  enables  the  parties,  by  admissions  of  fact,  to  preclude  the  necessity 
of  trial.  The  section  excludes  all  review  by  appeal,  but  in  one  only  event,  and 
in  one  only  kind  of  question  arising.  In  case  the  parties  shall  differ  on  the  mat- 
ters of  fact,  but  agree  that  a  preliminary  matter  of  law  should  be  decided  before 
the  trial  of  the  issue;  or  in  case  one  party  requires  this,  the  other  resisting  it, 
then,  this  previous  determination  being  obtained,  shall  not  be  appealable,  other- 
wise, indeed,  the  trial  must  be  stopped.  I  have  gone  more  at  length  into  this 
case,  because  the  decision  below  was  unanimously  pronounced;  and  consistently 
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The  following  minttle  was  giren  in  by  the  defenders,  (puraners 
in  the  issnes,)  during  the  trial :  The  jury  are  to  return  <  a  verdict, 

<  that  the  stake-nets  placed  above  Airds  Point  and  Glenhowan  Scar 

<  are  not  in  the  Solway.' 

The  evidence  adduced  will  be  found  in  the  Appendix,  No.  VI. 

Upon  this  evidence,  Keay  and  Maitland^  for  the  defenders,  (pur- 
suers in  the  issue,)  pleads — That  whilst,  in  terms  of  their  Biiniite» 
they  admitted  that  the  stake*nets  below  Boreland,  and  «bore  Airds 
Point  and  Glenhowan,  were  in  the  Nitb,  and  not  in  the  waters  or 
firth  of  Solway,  they  yet  maintained  that  those'  which  were  placed 
between  Glenhowan  and  Borran  Point  were  within  the  waters  of 
Solway,  and  legaL  They  therefore  asked  of  the  jury  a  verdiot  iti 
their  favour  in  regard  to  these  latter  stake-nets,  on  the  facts  whidi 
had  been  proved  in  evidence  regarding  the  size  of  the  Nith,  and  of 
the  bay  where  the  stake-nets  were,  into  which  the  waters  of  the 
Solway  flowed  \  as  well  as  the  opinions  of  the  sdentifie  gentlemen, 
who  said,  that  the  nets  were  not  in  the  water  at  all  when  the  tide 
was  out;  and  that  having  the  bold  landmarks  of  Airds  Point  and 
Glenhowan  as  the  termination  of  the  Nith,  and  the  commencement 
of  the  waters  of  Solway,  there  could  be  no  doubt  that  the  nets  were 
under  the  exception  of  the  statutes,  being  in  the  waters  of  Solway, 
which  plainly  meant  the  firth  of  Solway. 

Dean  of  Faculty,  (Hope,)  for  the  pursuer,  (defender  in  the  issue,) 
pleaded — That  it  was  a  curious  anomaly  exhibited  by  the  other  side, 
in  adopting  a  view  different  from  that  of  their  four  scientific  wit- 
nesses, by  carrying  the  Nith  to  Glenhowan,  some  miles  farther 
down  than  the  Point  Boreland,  fixed  on  as  its  termination  by  them: 
That  he,  however,  contended,  that  the  Nith  terminated  at  Borraa 
Point,  a  spot  much  farther  down ;  and  there  unquestionably  the 
Nith  entered  the  low  water  of  the  Solway,  and  as  a  river  termi- 
nated, but  no  sooner :  That  the  existence  of  a  bar  uiiually  denoted 
the  termination  of  a  river.    Now,  there  was  a  well-defined  and  per- 
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with  that  profound  respect  for  the  learned  Judges,  which,  in  common  with  your 
Lordshipn,  I  always  entertain,  I  wa^  bound  to  justify  my  differing  in  opinion  with 
them.  It  it  ver)'  possible,  that  the  further  inquiry  may  fail  to  show  facts  luffieient 
to  justify  either  the  jury  in  drawing  a  clear  and  satisfactory  inference  Jo  point  of 
fact,  or  the  Court  in  deducing  satisfactorily  an  inference  of  law.  This  is  a  fate 
by  no  means  peculiar  to  the  present  question;  but  the  regularity  of  our  proceed- 
ingsin  jury  trials  seemed  to  require  the  course  which  I  have  ventured  to  recom- 
mend, and  which  I  now  move  your  Lordships  to  take. 
Ordered  accordingly. 
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xnanent  bar  at  the  mouth  of  the  Nith,  the  Blaekshaw  Bank,  which  12  Mar.  )837. 
dUtinetly  divided  <  the  waters  of  the  Solway '  from  the  expanse  to    ^"^V^^ 
the  northward  of  it»  and  at  all  times  separated  the  tidal  wave  which  Qg^^^id'^and 
proceeded  from  the  isea :   That  they  had  been  told  that  these  sands  Maxwell. 
were  decidedly  level,  but  they  rose  to  a  considerable  height  above  pjj^r's 
Iow*water  mark.    They  contained  slopes  and  undalatiops,  which,  to  Pleas. 
a  person  standing  on  them,  obscured,  on  one  side,  the  view  of  the 
Cumberland  coast,  and,  on  the  other,  shut  out  the  sight  of  the 
Carlaverock  shore.    These  lands,  too,  lay  so  far  above  iow-water 
josark,  that  the  tide  had  flowed  some  hoars  aroond  them  before  the 
highest  ridge  was  covered,  and  in  neap  tides  the  summit  was  not 
-covered  at  all.     They  formed  then  a  distinct  barrier ;  and  it  was  a 
vital  fact,  that  this  bank  had  never  been  penetrated  Hby  the  Nith 
except  at  one  point,  on  the  Galloway  side.    The  Nith  might  alter 
its  course  oceaeionaUy  in  flowing  over  this  large  expanse  of  sand ; 
but  still  it  was  only  flowing  to  its  own  natural  basin,  formed  by 
the  barrier  of  the  Blaekshaw  sand- bank,  and  alway  disgorged  itself 
at  the  same  point :   That  the  argumrat  founded  on  the  water  of 
Solway  beings  the  same  as  the  firth  was  quite  incorrect 

Notice  was  also  taken  of  the  expressions  in  the  titles,  and  in  some 
old  local  acts,  in  support  of  the  above  view. 

•Lord  Moncreifl^)  in  charging  the  jury,  stated,  that  it  was  not  a 
.question  of  law,  bat  one  of  fact,  and  that  his  only  duty  was  to  lay 
before  them  what  was  proved  by  evidence. 

The  jury  returned  a  verdict  for  the  pursuer,  (defender  in  the 
issues.) 

The  defenders  obtained  a  rule  to  show  cause  why  this  verdict 
should  not  be  laid  aside  as  contrary  to  evidence,  and  a  new  trial 
granted. 

At  advising. 

Dean  of  FaeuUy^  for  the  pursuer,  pleaded — This  is  a  motion  Pursuer's 
for  a  new  trial,  on  the  i^ound  that  the  verdict  is  against  evidence.  ^^^^ 
There  is  no  misdirection  on  the  part  of  the  presiding  Judge,  nor  is 
it  alleged  that  the  verdict  is  against  law.  It  is,  however,  said,  on 
the  other  side,  that  the  issue  sent  to  trial  was,  were  the  nets  in  the 
Solway  in  the  sense  of  the  statutes,  and  that  it  was  an  issue  partly 
of  fact  and  t>artly  of  law.  But  this  is  a  great  mistake.  Lord 
Brougham,  in  his  speech  remitting  the  case,  complained  of  the  for- 
mer issues  as  involving  law.  The  statute  contains  an  exception  of 
the  water  of  Solway ;  and  Lord  Brougham  justly  says,  that  the  ques- 
tion must  be  decided,  by  ascertaining,  as  a  matter  of  fact,  what  the 
water  of  Solway  is.    Thus  the  case  was  made  emphatically  and 
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12  Mar.  1837.  purely  a  question  of  fact  for  trial  by  jury  by  the  House  of  Lords; 
and  accordingly,  Lord  Moncreiff,  the  presiding  Judge  at  the  trial, 
stated  expressly  to  the  jury  that  he  bad  no  law  to  lay  down  to  them 
in  the  case,  but  that  they  must  come  to  a  verdict  on  consideration 
of  the  eyidence.  The  defence  in  this  action  is,  that  the  pUces  where 
the  nets  objected  to  are  erected,  are  within  the  water  of  Solway. 
Now,  it  is  fully  admitted,  that  whereyer  the  tide  flows  up  the  Nitb, 
or  covers  banks  dry  at  low  water,  is  not  Solway ;  and  that  whatever 
is  the  estuary  of  the  Nith  is  not  the  Solway*  The  question,  then, 
which  came  to  be  tried  was,  Where  can  the  defender  show  that  the 
Nith  ends,  and  the  Solway  begins?  The  commencement  of  the  case 
is  rather  whimsical,  for,  by  a  minute  in  process,  the  defender  ad- 
mitted that^all  down  to  Glenhowan  was  Nith.  He  then  brings 
scientific  witnesses,  Anderson  and  Jardine,  who  state,  that,  for  reasons 
conclusive  to  their  own  minds,  the  Nith  does  not  come  down  lower 
than  Boreland,  which  is  nearly  three  miles  above  Glenhowan.  These 
witnesses  speak  from  their  scientific  observations,  and  their  opinion 
was  partly  founded  upon  the  theory  pressed  on  the  Court  in  the 
Tay  case,  but  rejected  by  the  judgment,  which  carried  die  river  and 
its  estuary  down  to  the  Drumley  sands.  No  doubt  these  witnesses 
say,  that  looking  to  the  trending  of  the  coasts  alone,  they  would  fix 
Glenhowan  as  the  point  at  which  the  Solway  began,  but  their  own 
opinion,  as  scientific  men,,  is,  that  it  extends  up  to  Boreland.  They 
call  none  but  scientific  witnesses,  and  yet  they  ask  for  a  new  trial, 
when  they  rejected  the  opinion  of  their  own  witnesses.  The  ad- 
mission, that  the  Nith  extends  to  Glenhowan,  excludes  the  idea  that 
the  fact  of  the  sands  on  which  the  nets  are  placed  being  dry  except 
at  high  water  is  of  any  moment,  because,  between  Boreland  and 
that  point,  there  is  an  immense  expanse  of  sand,  nearly  1000  yards 
broad,  which  is  in  that  situation. 

But  the  verdict  fixing  the  commencement  of  the  Nith,  and  the 
end  of  the  Solway  at  Burran  Point,  is  suflBciently  warranted  by  the 
evidence,  for  it  is  clearly  proved  that  there  is  a  great  natural  division 
operated  there  between  the  Nith  and  Solway  by  a  large  bank,  which 
points  out  that  to  be  the  place  where  the  one  begins  and  the  other 
ends.  And  then  there  is  another  important  branch  of  evidence, 
consisting  in  the  understanding  of  parties  who  are  acquainted  with 
the  localities, — a  species  of  evidence  approved  of  by  Lord  Gifibrd  in 
in  such  cases, — who  generally  concur  in  stating  the  point  fixed  on 
by  the  jury  to  be  the  correct  one ;  and  farther,  that  view  is  supported 
by  the  titles,  a  most  important  species  of  evidence.  It  never,  then, 
can  be  said  that  this  verdict  can  be  overturned  by  the  opinion  of  the 
scientific  witnesses  of  the  defender,  especially  when  the  defender 
himself  repudiates  the  opinion  of  those  very  witnesses. 
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Mr  Ksajfi  for  tlie  defenders,  pleaded — That  a  new  trial  ought  to  be  12  Mar.  1837. 
granted,  'the  question  which  came  before  the  jury,  is  a  question  ^^^^v*^^ 
of  fact,  but  it  is  not  a  simple  one.  It  is  similar  to  that  which  has  oswaid'^and 
been  tried  already,  of  where  a  river  ends  and  where  the  sea  begins.  Maiweii. 
In  determining  this  the  physical  appearances  are  to  be  attended  to;  i>efenders' 
but  there  may  be  space,  as  Lord  Brougham  remarks,  which  may  be  Pleas, 
at  one  time  river  and  at  another  time  sea;  and  there  may  be 
many  large  tracts  of  sand,  which,  though  they  may  be  covered  by 
the  tidal  waves,  yet  may  not  be  within  the  river,  and  therefore 
cannot  be  used  for  stake-nets.  It  has  been  settled  in  the  case  of 
Lord  Moray  against  the  Duke  of  Gordon,  that  where  the  line  of 
the  sea  on  the  coast  cuts  the  river  at  right  angles,  that  is  to  be  held 
to  fix  the  river.  It  is  objected  by  the  Dean  that  we  examined 
scientific  men,  and  did  not  abide  by  their  evidence ;  but  there  may 
be  various  criteria  of  the  bounds  of  a  river.  Mr  Jardine  gave  a 
scientific  view  in  the  Tay  case,-  fixing  the  boundary  very  far  up. 
However,  that  was  rejected,  and  a  test  more  palpable  resorted  to,  viz. 
the  fauces  terras.  In  this  case,  the  scientific  men,  by  their  scien- 
tific tests,  fixed  the  Nith  not  to  come  lower  than  Boreland.  We 
therefore  thought  it  very  safe  to  fix  it  at  Glenhowan ;  and  we  put 
in  a  minute  to  that  efiect,  especially  as  that  was  the  point  fixed  on 
by  all  the  scientific  men,  in  reference  to  the  trending  of  the  coasts 
The  nets  which  are  lover  down  than  this  point  are  on  sapds  which 
are  dry  at  low  water,  and  they  are-not  placed  within  the  boundaries 
of  the  Nith  at  alL  They  are  not  situated  in  the  Nith,  but  are  part 
of  the  sands  and  shoals  in  the  water  of  Solway.  The  slope  of  the 
bank,  which  was  spoken  to  by  Buchanan,  cannot  make  this  part  of 
the  firth  to  be  Nith^  contrary  to  the  palpable  test  which  we  have  ta- 
ken of  the  state  of  the  shore  much  higher  up,  spoken  to  by  the  scien- 
tific men ;  and  when  witnesses  are  called  to  give  the  popular  views 
on  such  subjects,  their  testimony  would  require  to  be  very  strong, 
indeed,  in  order  to  rebut  that  scientific  evidence.  There  is  no 
doubt  a  local  act  founded  on  by  the  other  side ;  but  that  does  not 
carry  any  authority  with  it.  It  is  said,  likewise,  that  at  South  Ness 
the  tide  separates,  and  part  of  it  goes  up  the  Nith,  and  part  up  the 
Eden ;  but  this  is  just  what  it  must  necessarily  do.  It  only  indi- 
cates that  there  is  a  hollow  channel  there,  and  merely  shows  that  that 
is  Nith  at  low  water  alone,  when  we  admit  it  to  be  so.  To  the 
same  effect  is  the  testimony  of  the  navigators  and  others.  I  sub- 
mit, therefore,  that  a  new  trial  should  be  granted,  as  the  verdict 
is  contrary  to  the  evidence  of  our  men  of  skill.  I  except  to  no- 
thing in  the  charge ;  Lord  Moncreiff  left  the  whole  case  to  the 
jury;  but  the  Court  is  entitled  to  give  a  new  trial,  if  necessary  for 
tiie  justice  of  the  case. 
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Oswald  and 
Maxwell. 

Opinion  of 
CourU 


12  Mar.  1837.  Lord  Justm^Clerh. — This  is  a  case  in  which  li  rale  has  been 
granted  to  show  cause  why  a  new  trial  should  not  be  allowed,  in 
reference  to  a  verdict  as  given  against  evidence.  This  is  the  sole 
and  only  ground  of  the  rule ;  and  on  that  ground  the  motion  must 
be  disposed  of.  The  principles  on  which  such  applications  most 
be  determined  are  fully  explained  in  the  late  valuable  work  of  the 
Lord  Chief- Commissioner ;  and  I  had  occasion,  at  an  early  period 
of  our  new  system,  to  state,  in  concurrence  with  Lord  Robertson, 
ray  views  as  to  the  principles  on  which  we  ought  to  proceed  in  such 
a  case,  which  have  been  approved  of  by  him,  and,  I  trust,  are  con- 
formable to  the  opinions  and  authorities  of  the  law  of  England* 

The  sound  judicial  discretion  to  be  exercised  by  the  Court  will 
not  warrant  a  new  trial  on  the  ground  merely,  that  a  verdict  had 
been  disapproved  of  by  the  judge  who  tried  the  case,  or  because 
the  Court,  on  argument,  is  disposed  to  differ  with  the  jury;  and 
certainly  not  where  there  has  been  a  contrariety  of  evidence,  and 
where  those,  who  afterwards  hear  the  matter  fully  discussed,  are  by 
no  means  satisfied,  that,  upon  the  evidence  adduced  at  the  trial,  a  dif- 
ferent verdict  ought  to  have  been  returned.  Now,  to  apply  these  prin- 
ciples to  the  present  case,  it  is  impossible  for  me  to  arrive  at  the  con- 
clusion that  this  verdict,  finding  for  the  defender  in  this  issue,  -whe- 
ther the  nets  in  question  <  were  placed  within  the  toater  ofSobocyy 
is  against  evidence,  in  that  sense,  that  entitles  the  pursuers  in  the 
issue  to  a  new  trial.  It  is  quite  extravagant  to  say  that  the  evi- 
dence was  all  on  one  side ;  or  even  that  more  pregnant  evidence  was 
led  for  the  pursuers  than  the  defender.  That  there  was  a  contrariety 
of  evidence  is  certainly  true«-4md  particularly  by  opposite  sets  of 
scientific  witnesses  being  adduced  by  the  parties — diiOferent  sets  of 
maps — old  documentary  evidence,  and  Acts  of  Parliament 

But,  moreover,  there  was  a  strong  body  of  witnesses  giving  evi- 
dence as  to  local  knowledge— general  understanding  and  belief, 
which  Lord  Gifford  held  to  be  of  importance  in  reference  to  such 
an  investigation — and  the  acts  and  proceedings  of  individuals — 
and  all  this  evidence  in  fiivour  of  the  defender  and  in  support  of  the 
verdict 

N0W9  keeping  in  view  the  evidence  afforded  by  the  maps,  as  to 
the  locality  of  the  land  channel  of  the  Nith,  the  state  of  the  river 
at  high  and  low  water,  and  the  nature  of  the  tidal  wave  on  that 
coast,  it  is  matter  for  grave  consideration,  how  far  scientific  opi- 
nions, from  however  skilful  engineers  they  have  come,  ought  to 
overrule  all  other  evidence  in  regard  to  the  matter  here  put  in 
issue.  We  all  know  that  the  scientific  evidence  of  the  same  inge- 
nious gentleman,  Mr  Jardine,  which  fixed  the  boundary  of  the  Tay 
as  above  Newburgh,  I  believe,  was  entirely  disregarded  in  that 
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case;  and  the  limits  of  the  Tay  or  its  estuary  fixed  at  Abertay,  12  Mar.  1837. 
tbe  natural  boundary  of  that  great  river,  on  evidence  that  the    ^""^V^^ 
Court,  acting  as  a  jury,  held  sufficient.  Oswaid^nd 

But,  in  this  case,  while  Mr  Jardine  and  the  other  scientific  wit-  Maxwell. 
nesses  for  the  pursuer  ^re  opposed  in  their  conclusions,  in  the  most  opinion  of 
direct  and  decided  manner,  by  Mr  Buchanan,  an  engineer  also  of  Court. 
eminence,  and  who  assisted  this  Court  in  the  South  Esk  case,  and 
by  others  coming  with  him,  there  is  in  the  case  that  most  remark- 
able circumstance,  that  though  the  pursuer's  witnesses  give  it  as  their 
opinion  that  the  Solway  extends  as  far  up  as  Boreland,  and  that 
there  only  the  Nith  ends,  the  pursuer  judicially  abandoned  all 
the  evidence  at  the  trial,  and  consented  that  three  miles^f  sands 
below  Boreland  should  be  held  to  be  Nith  and  not  Solway,  which, 
in  fact,  made  it  most  decisive  evidence  in  favour  of  the  verdict. 

1  do  not  wish  to  dwell  much  upon  this  circumstance,  but  I  can- 
not help  thinking,  that  the  admission  went  far  to  weaken,  at  least, 
if  not  to  destroy,  the  weight  of  those  scientific  opinions  upon  which 
the  pursuer's  whole  parole  evidence,  in  fact,  rested,  and  that  the 
mere  trending  of  the  coast  cannot  prevail. 

But  really,  when  the  other  parole  evidence  for  the  defendere  is 
attended  to,  given  by  navigators,  pilots,  merchants  and  resident 
inhabitants,  as  to  what  they  knew,  and  believed  and  understood  to 
be  the  limits  of  the  Nith,  and  those  of  the  water  of  Solway,  it  is 
impossible  for  me  to  doubt,  that  very  strong  evidence  for  the  de- 
fenders, and  in  support  of  the  verdict,  did  go  to  the  jury. 

And  as  to  the  effect  of  the  statutes  that  were  given  in  evidence, — 
the  reference  to  titles  and  other  documents ; — as  no  exception  what- 
ever has  been  taken,  either  to  what  was  delivered,  or  omitted  to  be 
delivered  in  Lord  Moncreiff's  charge  to  the  jury,  I  am  not  at  all 
satisfied  that  any  thing  has  been  urged  so  as  to  show  that  this  branch 
of  the  evidence  was  so  hostile  to  the  verdict  as  is  supposed. 

On  Ae  contrary,  I  tliink  that  the  reference  to  the  titles  of  the 
parties  is  in  favour  of  the  verdict  Mr  Oswald's  fishings  are  de- 
scribed as  in  the  Nith,  or  in  ostio  fluminis  de  Nith,  and  Mr  Max- 
well, as  I  understand,  only  fishings  ex  adverse.  None  pretend 
to  be  <  in  aqua  de  Solway,'  which  would  have  been  most  important; 
and  the  Annandale  retour,  in  describing  aquam  de  Annan  curren- 
tem  <  in  aqua  de  Solway,'  referring  to  a  place  considerably  to  the 
eastward,  and  &r  np  the  estuary  in  that  direction,  cannot  aid  the 
pursuer. 

On  the  whole,  in  the  exercise  of  that  sound  discretion  which  we 
ought  to  observe,  I  da  not  feel  warranted  in  granting  a  new  trial ; 
it  being  one  thing  to  grant  a  rule  to  show  cause,  and  quite  another 
to  make  that  rule  absolute,  to  resort  to  the  English  phraseology. 
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12  Mar.  1837.      Lords  Meadowbank  and  Medwyn  concurred. 

The  Coiarty  accordinglyi  discharged  the  rule. 


M*Whir  w. 
Oswald  and 
Maxwell. 

Judgment. 


Judge  at  Trial,  Lord  Moncrtiff,  AcL  Dmm  ofFac  (J9bp^)  Ivory,  Alt. 

Keay,  MaUkmd,  M'NeilL  A,  ^  TK  GoldU,  W.  &  and  Wm,  Martin,  S.  S.  C. 

Agents.        JL  Clerk« 

R. 


SECOND  DIVISION. 


No.  CXLIX. 


12<A  May  1837. 


Karrative. 


WILLIAM  JOHNSTON,  (Jeffmy's  Trustee,) 

againtl 
MARGARET  BRUCE  and  Others,  (James  Ddndas's 

Representatives.) 

Arrestment. — Principal  and  Agent. — Aparfyhaving eofuign* 
ed  oil  with  an  agent  for  sale^  on  a  remunerating  commission  of  9^ 
per  cenU  on  the  saleSj  but  not  under  any  del  credere  commissumj  and 
the  bills  of  lading  having  been  indorsed  to  the  agent^  ioho  effected  sales 
of  the  oHj — arrestments  having  been  used  in  the  agents  handsj  by  a 
creditor  of  the  consigner ^  after  the  oil  was  sold^  but  before  the  pries 
had  been  paid  by  the  purchaser^-^found^  (I.)  that  such  arrestment 
W€U  ineffectual ;  and^  (2.)  arrestment  of  the  pri^e  of  oil  sold  and  tair 
paid,  but  for  which  a  biU  had  been  granted  by  the  purchaser  to  the 
agentf  and  discotmted  by  the  agent  for  his  own  behoof j  also  found  in* 
effectual. 

William  Galloway  of  Leith  made  consfgnments  of  oil  to  Archi- 
bald Newall  of  Glasgow,  whom  he  employed  as  his  agent  for  effect- 
ing sales,  with  a  remuneration  of  3^  per  cent  for  sums  recover- 
ed. The  bills  of  lading  were  indorsed  to  Newall,  and  bills  drawn 
on  him  by  Galloway  for  a  certain  amonnt.  Newall  held  no  del  cre- 
dere commission.  Newall  sold  to  Aitken  a  quantity  of  the  consign- 
ed oil,  the  price,  L.78 : 7  :  5,  remaining  for  some  time  unpaid ;  and 
also  a  quantity  to  Brown,  the  price  of  which  also,  L.102,  lOs.  was 
not  immediately  received  by  Newall ;  but  a  bill  was  taken  by  Newall 
from  Brown,  and  discounted  by  the  former  for  his. own  behoof. 

William  Jeffrey  raised  an  action  against  Gialloway  for  a  debt  due 
by  him,  and  used  arrestments  upon  the  dependence  in  Newall's 
hands,  for  the  amount  (among  other  sums)  of  the  price  of  the  oil 
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still  nnaccouDted  for  by  Newall  to  Galloway.     Mr  Dundas,  late  12  May  1837. 
Accoantant-General  in  Excise,  became  cautioner  in  the  loosing  of    ^^^V^^ 
the  arrestment  used  by  Jeffrey.    Decree  having  been  obtained  B°i?Ii"e^nd 
by  Jeffrey,  a  furthcoming  was  fdfterwards  insisted  in  by  him  and  his  Others, 
trnstee,  the  pursuer  Johnston,  against  Dundas  and  his  representa-  ^^^^^^ 
tives. 

The  representatives  of  Mr  Dundas,  the  cautioner,  resisted  the 
action,  particularly  in  so  far  as  regarded  the  amount  of  the  oil  sold 
to  Aitken  and  Brown,  on  the  ground  that  there  were  not  funds  ar- 
restable in  Newall's  hands^  the  price  not  having  been  paid. 

The  Lord  Ordinary  found,  <  2db,  That  the  sum  of  L.78 :  7  : 5,  i^rd  Ordi. 
f  the  price  of  a  quantity  of  oil  consigned  by  Galloway  to  Newall,  uJ^utor!"'*^"^' 

<  and  sold  by  him  to  Aitken  on  Galloway's  account,  which  price  had 

*  not  been  paid  at  the  date  of  the  arrestment,  cannot,  in  the  present 

*  question,  be  considered  as  having  been  funds  of  Galloway  in  the 
'  hands  of  Newall  at  that  date :   Finds  it  averred  that  Newall  held 

<  a  quantity  of  barilla,  the  precise  value  of  which  is  not  condescend- 
^  ed  on,  in  security  of  the  price  of  the  said  oil ;  but  finds  it  not  le- 
^  gaily  instructed  that  such  barilla  was  %6  held  in  security  of  the 

<  said  price  at  the  date  of  the  arrestment ;  but  in  respect  of  the  aver- 

<  men),  and  that. the  pursuer's  counsel  did  in  the  debate  point  at 

*  some  further  evidence  being  taken  in  this  matter,  before  farther 

*  answer  on  this,  part  of  the  accounting,  allows  the  pursuer  to  state,  in 

<  a  minute,  whether  he  will  undertake  to  prove  the  feet,  and  by  what 
^  evidence  :  Qtio,  Finds,  that  the  sum  of  L.102 :  10 :  2,  being  the 

*  price  of  oil  consigned  by  Galloway  to  Newall,  and  sold  by  Newall 

*  to  Brown  before  the  arrestment,  but  which  price  was  not  then 

*  payable,,  ought  not  to  be  considered  in  this  question  as  funds  of 

*  Galloway  in  the  hands  of  Newall  at  that  date ;  and  finds,  that  the 

*  circumstance  of  Newall  having  taken  a  bill  for  L.102,  lOs.  from 

*  Brown,  and  discounted  the  same,  and  received  the  proceeds,  is 

<  not  relevant  for  establishing  that  he  then  held  the  price  of  the  said 
^  oil  as  funds  of  Galloway.' 

Note. — *  The  Lord  Ordinary  has  very  little  doubt,  that  in  so  far  Note. 
^  as  the  question  as  to  the  price  of  the  oil  sold  to  Aitken  depends  sim- 
^  ply  on  the  sale  made,  but  the  price  outstanding,  it  was  not  cover- 

<  ed  by  the  arrestment,  and  the  defenders  are  not  answerable  for  it. 

*  The  goods  were  consigned  to  Newall  simply  as  an  agent.     He 

*  was  under  no  del  credere  guarantee.     There  might  be  arrange- 

*  ments  by  which  the  purchaser. would  have  acted  incorrectly  if  he 

<  had  paid  otherwise  than  through  Newall.     But  the  debt  was  due 

<  by  Aitken  to  Galloway^  and  only  due  to  Newall  as  Galloway's 

<  agent.    It  is  apprehended  that  an  arrestment  by  a  creditor  of  Gal- 
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Johnston  v, 
Bruce  and 
Others. 

Note. 


loway  in  Aitken's  hands  would  have  been  good,  unleas  something 
eke  appeared  than  what  is  shown  in  this  process.  But  if  Newall 
really  held  property  of  Aitken,  expressly  deposited  in  security  of 
that  price  previous  to  the  arrestment,  the  Lord  Ordinary  sees  that 
the  question  might  be  different.  It  would  be  a  singular  case  of 
arrestment ;  but  it  might  have  relevancy.  He  gives  no  opinion 
upon  it  at  present,  because  the  fact  is  positively  denied ;  and  he 
does  not  think  that  the  general  rnle  in  an  extrajudicial  certificate 
by  Newall  is  any  evidence  at  all  against  the  representatives  of 
Dundas,  the  cautioner ;  and  the  entry  in  the  books,  as  to  the  freight 
of  the  barilla,  rather  leads  to  the  inference  that  it  was  not  recei- 
ved till  long  after  the  arrestment.  But  it  is  a  fact  which  admits  of 
evidence,  if  it  be  true* 

*  The  question  as  to  the  L.102 :  10 : 2,  the  price  of  oil  sold  to 
Brown,  is  not  without  difficulty.  If  it  were  the  simple  case  of 
goods  consigned  for  sale,  and  sold  by  Newall  to  Brown  on  a  credit 
of  four  months,  the  Lord  Ordinary  should  have  little  doubt  that 
the  price  could  not  be  taken  as  in  manibus  of  Newall  when  the 
arrestment  was  laid.  But  Newall  took  a  bill  at  four  months  for 
nearly  the  precise  sum  from  Brown.  The  bill  bears  no  reference 
to  Galloway,  or  to  his  affairs ;  but  Newall  discounted  it,  and  it  ap- 
pears clearly  that  he  applied  the  proceeds  in  payment  of  a  debt  of 
his  own.  He  did  not  charge  the  discount  against  Oalldway,  and, 
in  fact,  never  brought  either  the  bill  or  the  proceeds  of  it  into  any 
account  with  Galloway.  In  this  state  of  the  matter,  the  pursuer 
says,  that  when  Newall  got  the  bill,  and  raised  the  proceeds  of  it 
in  consequence  of  the  sale  of  the  oil,  he  must  be  taken  to  have 
become  debtor  to  Galloway  for  that  amount.  There  may  be  some 
doubt  in  the  question,  whether,  by  taking  the  bill,  he  did  not  make 
it  necessary  for  Brown  to  settle  the  debt  with  him,  and  so  inter- 
pose himself  as  direct  debtor  to  Galloway.  But  the  Lord  Ordi- 
nary is  inclined  to  think,  that  the  taking  of  the  bill  made  really 
no  essential  difference  on  the  transaction,  and  that,  at  the  date  of 
the  arrestment,  Newall  was  not  debtor  to  Galloway  for  the  money. 
The  bill  was  taken  to  Newall  himself,  and,  it  is  said,  merely  for  his 
own  accommodation.  It  might  never  have  been  paid ;  and  though 
Newall  got  the  proceeds  by  discounting  it  on  his  own  account,  he 
must  have  replaced  the  money  if  it  had  not  been  paid ;  and  the 
transaction  as  to  Galloway  would  have  been  exactly  as  it  would 
have  been  if  no  bill  had  been  granted.  Then  who  would  have 
sustained  the  loss  if  Brown  was  unable  to  pay  ?  Evidently  Gal- 
loway, as  the  owner  and  vender  of  the  goods, — 'Newall  being  under 
no  guarantee ;  from  which  it  seems  to  follow,  that  the  money  still 
in  the  hands  of  Brown  was  a  debt  by  him  to  Galloway,  and  that 
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<  Newall  did  not  hold  it  as  a  price  received  and  payable  by  him.  12  May  1837. 

<  iDiehort,  till  the  bill  was  paid  the  price  was  not  paid,  and,  conse-    ^^y^^^ 
*  qaentlyi  Newall  did  not  hold  it  at  the  date  of  the  arrestment.*        Johntton  v. 

Bruce  and 
Others. 

Johnston  reclaimed;  and  having  raised  a  question  as  to  the  state 
of  the  accounts  arising  out  of  the  barilla  transaction,  noticed  in  the 
Lord  Ordinary's  interlocutor,  the  Court  ordered  cases.  In  the 
cases,  further  proof  about  the  barilla  being  waived,  the  question  was 
argued  upon  the  validity  of  the  arrestment,  as  arising  out  of  the 
above  facts* 

Johnston's  chief  argument  was,  that  Newall  must  be  viewed  in  Pureuer'a 
the  situation  of  a  trustee  bound  to  account  to  Galloway ;  and  the  ^^®^' 
cases  of  Grierson,  25th  Feb.  1780,  F.  C;  Douglas,  29th  June  1796, 
F.  C,  M.  16,213 ;  and  Gordon  v.  Junes,  Idth  Feb.  1740,  ikf.  715 ; 
were  referred  to  as  to  the  competency  of  arresting  the  price  of 
heritable  subjects  and  personal  debts  in  a  trustee's  hands. 

The  defenders  pleaded^  upon  the  facts  as  admitted,  and  the  view  Defenders* 
taken  by  the  Lord  Ordinary — that  Newall  was  not  to  be  considered  ^^^^ 
in  the  situation  of  a  trustee  having  an  absolute  right  to  the  oil ; 
a  mercantile  factor  or  agent,  who  gets  an  indorsation  to  a  bill  of  la- 
ding, merely  to  enable  him  to  obtain  possession  of  the  goods,  as  &ctor, 
being  different;  1.  Belly  220. 

Lord  Justice'Clerk. — I  think  th^t  the  Lord  Ordinary's  interlo-  opinion  of 
cutor  ought  to  be  adhered  to.  Great  part  of  the  pursuer's  paper  is  Court. 
occupied  in  showing  that  Newall  must  be  held  to  be  a  trustee  bound 
to  account  to  Galloway ;  and  as  it  is  settled  law  that,  a  trustee  is 
bound  to  account,  funds  in  his  hands  must  be  held  to  be  arrestable. 
But  Newall  was  not  in  the  situation  of  a  trustee.  To.  what  effect 
was  he  accountable  ?  Would  he  not  have  been  discharging  his  duty, 
if,  called  on  by  Galloway  at  any  time,  he  had  said.  Here  is  a  list  of 
the  parties  who  have  bought  oil,  and  along  with  it  I  hand  you  over 
the  balance  of  the  oil  unsold  in  my  hands  ?  There  was  no  del  cre- 
dere commission*  The  price  was  not  paid.  As  to  Brown's  bill,  it 
was  discounted  for  Newall's  private  accommodation,  and  I  see  no 
room  to  distinguish  it  from  Aitken's  purchase. 

Lord  Glenlee  expressed  an  opinion  in  support  of  the  interlocutor. 

Lord  Meadowbanh  concurred. 

Lord  Medvoyn — Entertained  doubts,  on  the  ground,  that  as  Gal- 
loway had  a  direct  claim  against  Newall,  and  also  against  Aitken  or 
Brown,  and  two  actions  were  thus  competent,  arrestment  in  the 
bands  of  either  party  was  competent. 
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12  May  1837.      The  Lords  adhered^  and  remitted  to  the  Lord  Ordinary,  with 
^"^V^^    power  as  to  ezpenseB.  m 

Johnston  v.  . 

Bruce  and  j^^  Ordinary,  Moncreiff.              Act.  SoL-Gen,  fRutherfierdJ  Rrofth.              Alt. 

Others.  M'NeOl,  W.  B^.       D.  FiOtr,  and  M'Lean  j-  Hamilbm,  W.  a  Agents.        -R, 

Judgment.  Clerk. 


FIRST  DIVISION. 


No.  CL. 


lathMay  1037. 


Mrs  MARION  MACMILLAN  or  SCOTT  and  SPOUSE, 

AND  Others, 
affainst 

JAMES  PRICE  AND  Mandatary. 

LiFERENTER  AND  FiAR. — Trust. — Clause. — Cose  intohichj  fipott 
construing  the  terms  of  a  tmst-deedf  it  toasfotmd  that  it  was  the  tfi- 
tention  of  the  truster  to  make  a  party  only  the  conditional  liferenter 
of  certain  furniture  possessed  by  him  in  virtue  of  the  trust-deed^-^ 
the  fee  being  in  the  trustees^ — and  thai  the  furniture  was  therefore 
not  attachable  by  his  creditors^  on  the  ground  of  his  being  either  pro^ 
prietor^  or  reputed  owner. 

Narrative.  The  late  Thomas  Macmillan  of  Shortfaope  died  in  May  1832, 
leaving  three  children,  Thomas,  an  only  ^on,  Mrs  Scott,  (the  sus- 
pender,) and  Mrs  Kemp,  who  suryived  her  father  about  two  years. 
By  a  trust-disposition  and  settlement,  executed  in  1830,  Mr  Mac- 
millan conveyed  to  Mr  Scott  of  Shorthope  and  others,  and  to  their 
survivors,  and  the  heirs  of  the  survivor,  <  as  trustees,  for  the  uses, 

*  ends  and  purposes  herein  after  expressed,  and  to«uch  other  per- 

<  son  or  persons  as  shall  from  time  to  time  be  assumed  as  trustees  by 

<  them,  in  virtue  of  the  powers  herein  after  given,  all  lands  and 

*  heritages,  &c.  as  also,  all  debts  and  sums  of  money  doe  and  ow- 

*  ing,  &c.  together  with  the  whole  moveable  goods  and  gear  of  eve- 

<  ry  denomination  that  may  belong  to  me  at  the  time  of  my  death, 

*  excepting  always  the  liferent  use  and  possession  of  the*  house  in 

*  Musselburgh,  offices,  garden  and  tail  of  land  adjoining  thereto, 

<  which  are  now  occupied  by  myself,  and  which  I  hereby  give  and 

<  bequeath  to  the  said  Thomas  Macmillan,  my  son,  in  liferent, 

*  during  all  the  days  of  his  life,  if  he  choose  to  fix  his  permanent 
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residence  at  Musselburgh,  he  being  always  bound  to  pay  my  said  13  May  1837. 
trustees  the  sum  of  L.20  of  yearly  rent  therefor,  and  which  sum     ^^'V^^ 
my  said  trustees  shall  be  entitled  to  retain  out  of  the  annuity  spousev. 
herein  after  mentioned  to  the  said  Thimias  Macmillan ;  as  also  Pnce  and 
excepting  the  household  furniture  or  plenishing,  including  silver-     *°   ^^' 
plate  and  heirship  moyeables,  which  shall  pertain  and  belong  to  me  Narrative. 
at  the  time  of  my  decease,  which  are  hereby  given  and  bequeathed  ^ 
to  the  said  Thomas  Macmillan,  my  son,  in  Liferent,  so  long  as  he 
shall  continue  to  reside  in  the  said  house  at  Musselburgh,  and 
which  shall  thereafter,  or  upon  the  said  Thomas  Macmillan  dying 
without  lawful  issue  of  his  body,  then  belong  to  my  daughters, 
Mrs  Marion  Macmillan  or  Scott»  spouse  of  the  said  Walter  Scott, 
and  Mrs  Jean  Sommerville  Macmillan  or  Kemp,  spouse  of  the 
said  James  Kemp,  equally  between  them  in  fee ;  the  children  of 
any  of  my  said  daughters  who  may  predecease  the  said  Thomas 
Macmillan,  my  son,  coming  in  place  of,  and  drawing  the  share 
which  would  have  belonged  to  their  mother;  and  particularly  with- 
out prejudice  of  the  said  generality,  all  and  whole,'  &c.     [Here 
follows  a  description  of  the  lands  of  Oyer  and  Nether  Dalgleish, 
and  the  various  other  properties  belonging  to  Mr  Macmillan,  ex- 
cepting the  lands  and  estate  of  Shorthope,  entailed  as  aforesaid, 
the  rents  of  which,  however,  are  conveyed  to  the  trustees,  and  a 
statement  of  the  various  purposes  of  the  trust,  one  of  which  is,] 

<  Tertio,  That  my  said  trustees  shall  also  make  payment  to  the  said 

<  Thomas  Macmillan  of  an  annuity  of  L.150  sterling,  and  which 

<  annuity  is  hereby  declared  to  be  alimentary,  «nd  not  liable  to  be 
« affected  by  the  debts  or  deeds  of  the  said  Thomas  Macmillan, 

<  either  those  already  contracted  or  granted,  or  yet  to  be  contracted 

*  or  granted  by  him,  to  be  payable  the  said  annuity  at  two  terms, 

<  &c.    Declaring  always,  as  it  is  hereby  expressly  provided  and 

*  declared,  that  my  said  trustees  shall  have  full  power  and  liberty, 

<  but  only  if  they  see  proper,  and  jndge  it  a  prudent  and  expedient 

*  thing,  to  make  such  addition  to  the  annuity  hereby  conceived  in 

*  favour  of  the  said  Thomas  Macmillan,  my  son,  as  they  shall 
c  judge  proper,  (with  power  to  reduce  and  restrict  the  same) ;  and 

<  which  additional  annuity  shall  also  be  alimentary,  and  not  affect- 

<  able  by  the  debts  or  deeds  of  the  said  Thomas  Macmillan  in  any 

<  manner  of  way  :  Declaring  also  that  my  said  trustees  shall  have 

<  full  power  and  authority,  if  they  see  proper,  and  shall  judge  it 

*  prudent  and  expedient,  to  lay  out  and  apply  such  a  reasonable 

<  sum  of  money  as  they  may  consider  fit,  in  compounding  or  procu- 

<  ring  discharges  of  the  debts  and  obligations  incurred  and  owing  by 

<  the  said  Thomas  Macmillan,  my  son,'  &c. 

And  the  deed  contained  this  provision :  *  And  I  hereby  fur-^ 
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13  May  1837. 


Scott  and 
Spouse  V. 
Price  and 
Mandatary. 

Namtife, 


<  ther  gpecially  provide  and  declare,  that  in  the  event  of  biinre  of 

<  lawful  issue  of  the  body  of  the  said  Thomas  Macmillan,  my  son, 

<  my  said  trustees  shall  then  be  entitled  to  hold  the  right  to  tfie  fb- 

<  ture  rents  and  annual  profits  of  my  said  entailed  estate  during  the 

<  life  of  my  said  two  daughters,  or  the  survivor  of  them,  my  said 
^  trustees  being,  in  this  event,  bound  to  pay  over  the  future  free 

<  annual  produce  thereof  to  my  said  two  daughters,  equally  during 

<  their  joint  lives,  and  to  the  survivor  or  longest  liver  solely,  after 

<  the  death  of  her  sister,  and  which  sums  shall  belong  to,  and  be 

<  paid  to  my  said  daughters  upon  their  own  discharges,  and  not 

<  affected  in  any  manner  of  way  by  the  debts  and  deedb  of  their 

<  husbands,  whose  jus  mariti,  in  relation  thereto,  is  hereby  ex- 

<  pressly  excluded,  the  right  of  succession,  as  well  as  daima  of  an- 

<  nuity  of  the  heirs  of  entail  succeeding  to  my  eldest  daughter,  be- 

<  ing  hereby  suspended  till  the  death  of  my  said  youngest  dav^ter/ 

Thomas  Macmillan,  the  son,  resided  at  the  house  in  Musselburgh, 
and  had  the  use  and  possession  of  the  furniture  referred  to  in  his 
father's  settlement  He  had  no  issue.  James  Price  used  diligence 
with  the  view  of  attaching  the  said  furniture  for  a  debt  contracted 
by  Thomas  prior  to  the  date  of  his  &ther^s  settlement ;  and  was  pro- 
ceeding in  a  poinding  of  part  of  it. 


Pleas  for 
Trustees. 


Respondent's 
Pleas. 


In  a  suspension  and  interdict  brought  by  the  trustees  for  the  pro- 
tection of  the  furniture,  it  was  pleaded,  in  support  of  the  interdict, 
1.  The  right  of  Thomas  in  the  furniture  is  a  mere  liferent,  tempo- 
rary in  its  nature  and  defeasible,  the  fee  being  absolutely  in  the  trus- 
tees, who  are  entitled  to  enter  on  the  absolute  proprietorship,  either 
on  the. removal  or  death  of  Thomas ;  and  neither  Thomas  nor  any 
third  party  in  his  right  can  defeat  the  right  of  the  trustees.  Thi 
suspenders  are  therefore  entitled  to  interfere,  otherwise  the  right 
conveyed  to  them  by  the  trust-disposition  would  be  defeasible  alto- 
gether at  the  wish  of  the  liferenter. 

2.  The  diligence  of  the  creditor  is  inept,  if  founded  on  the  plea 
of  alleged  real  ownership  in  Thomas,  the  son  ;  and  another  plea, 
viz.  reputed  ownership,  is  also  untenable.  The  plea  of  reputed 
ownership  is  argued  in  the  bill  of  suspension  and  answers ;  but  as 
that  plea  was  held  by  the  Lord  Ordinary  and  the  Court  to  be  in- 
applicable to  the  circumstances,  the  argument  is  not  here  repeated. 

The  respondent  Price,  and  mandatary,  in  answer,  pleaded — On 
the  terms  of  the  trust-deed,  and  the  possession  under  it,  Thomas 
Macmillan,  the  respondent's  debtor,  is  absolute  proprietor  of  the 
furniture,  the  trustees  having  only  a  contingent  claim  or  spes  suc^ 
cessionis,  liable  to  be  defeated  by  the  acts  and  deeds  of  Thomas, 
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ii  and  the  diligence  of  his  creditors.     Lord  Kilkerran  says,  <  Trans-  13  May  1837. 

^t  .«  mission  of  the  property  of  moveables  is  completed  by  delivery ;'     ^"^V^^ 

a^  Wallace,  16th  Nov.  1750,  (Af.  2811.)     The  farniture  was  trans-  f^''^, 

X  ferred  to  the  suspenders,  and  they  have  not  acquired  any  vested  Price  and 

IT!  right  of  property.     They  have  no  real  right  or  jus  in  re.     Be-     *^_^*7* 

r:  sides,  their  claim  is  contingent,  and^Iiable  to  be  defeated  by  the  Respondent*! 

ji  creditors  of  their  brother.    If  he  resided  in  the  dwelling  all  his  life,     ^^' 

1^1  the  suspenders  have  no  claim  to  the  furniture  during  that  period; 

I  and  if  he  leave  issue,  their  claim  ceases.     It  is  therefore  evident, 

g  that  the  clause  in  the  settlement  must  be  construed  'as  if  it Vere  a 

Ix  destination  of  an  heritable  subject  to  a  parent  in  liferent,  and  chil- 

li, dren  nasdturi  in  fee ;  whom  failing,  to  certain  substitutes  nomina- 

I  tim,  subject  to  a  condition  that,  in  a  certain  event,  which  here  has 

^  not  taken  place,  the  parent  shall  forfeit  his  right     Such  is  con- 

p  strued  to  vest  the  fee  in  the  parent  absolutely;  and  the  same  prin- 

ji  ciple  holds,  whether  the  subject  be  moveable,  a  bonded  debt,  ot 

land ;  RoUo,  28th  Nov.  1832,  and  Lord  Mackenzie's  note.  There 
is  a  condition  in  the  trust-deed,  implying  that  Thomas^Macmillan, 
in  the  event  of  his  removal  from  Musselburgh,  shall  forfeit  his  right 
to  the  moveables.  But  this  can  have  no  effect  upon  the  present 
question,  for  two  reasons :  In  the^r<^  place,  the  event  contempla- 
ted has  not  taken  place,  so  that  Macmillan  has  not  incurred  any 
forfeiture,  but  remained  vested  in  the  right  to  the  moveables  down 
to  the  period  when  they  were  attached  by  the  respondent's  diligence. 
In  the  next  place,  it  is  plain  that  the  condition  here  referred  to  is 
merely  personal,  and  not  real,  so  that  it  cannot  affect  the  subject, 
or  defeat  the  diligence  of  creditors.  In  this  respect,  the  condition 
is  analogous  to  the  pactum  legis  commissoriae  in  a  sale.  The  general 
doctrine  of  law  is,  that  when  the  buyer  once  becomes  proprie- 
tor, the  condition,  that  he  shall  cease  to  be  proprietor  in  a  certain 
case,  is  merely  personal.  It  was  further  argued,  that  the  suspend- 
ers were  not  proper  substitutes  in  the  bequest  of  furniture ;  for 
though  the  doctrine  of  substitution  is  fully  recognised  in  regard  to 
heritable  property,  it  can  scarcely  ever  take  place,  or  receive  effect 
as  to  personal  or  moveable  property,  at  least  without  the  interven- 
tion of  a  trust.  If  the  moveable  fund  has  once  vested  in  the  legatee, 
the  presumption  of  law  is,  that  any  apparent  substitute  was  intend- 
ed merely  to  be  a  conditional  institute,  and  his  right  will  fly  off 
and  be  evacuated  as  soon  as  the  bequest  has  taken  effect  in  the  per- 
son of  the  first  legatee.  Hence,  almost  the  only  effectual  means  of 
creating  a  valid  substitution  in  moveables  is  by  a  trust,  whereby 
the  property  does  not  vest  in  the  legatees,  but  in  trustees  for  their 
behoof;  see  Brown  v.  Coventry,  2d  June  1792,  Mor.  14,868; 
Duncan  v.  Myles,  27th  June  1809,  R  C.    In  the  present  instance, 
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13  May  1837.  however,  the  furniture  has  been  conveyed  directly  to  Thomas  Macs 
^^^"^^^^^^^  millan,  and  failing  him  without  lawful  issue,  to  the  complainers;  so 
Spouse  V.  that,  according  to  the  doctrine  recognised  in  the  cases  just  referred 
Price  and        (q^  ^^y  ^^q  qq|.  ^y^^  constituted  proper  substitutes  in  the  bequest* 

*      Supposing,  however,  there  was  a  proper  substitution,  it,  as  well  as 

Respondent's  ^  simple  destination,  may  be  defeated  and  evacuated  by  an  onerous 
or  gratuitous  deed  of  the  institute,  or  by  diligence  of  creditors. 
The  same  follows  even  where  the  testator  has  indicated  his  inten- 
tion in  the  clearest  manner,  by  inserting  in  his  deed  a  clause  of  re- 
turn in  favour' of  himself  or  of  a  third  party.  In  the  event  of  the 
legatee  dying  without  heirs  of  his  body,  or  upon  any  other  contin- 
gency, this  may  be  defeated  by  the  onerous  or  gratuitous  deeds  of 
the  legatee,  or  by  the  diligence  of  his  creditors.  This  doctrine  ap- 
plies with  peculiar  force,  where  the  clause  of  return  is  gratuitous, 
and  is  not  in  favour  of  the  granter,  but  of  a  third  party,  according 
to  the  circumstances  which  occur  in  the  present  case ;  Lewis  r. 
Lawrie,  I3th  Feb.  1736,  Elchies,  voceLegacyy  No.  1 ;  M^Kay,  IStli 
Jan.  1835,  13  iS.  $*  Z).  246;  Ersh.  iii.  a  45. 

Lord  Ordi-  The  Lord  Ordinary  (Cuninghame)  pronounced  the  following  in- 

nary's  Inter-    tcrlocutor  aud  notc :  *  The  Lord  Ordinary  havinsr  considered  thia 

locutor.  ,  rf  o 

^  bill,  with  the  answers :  In  respect  of  the  terms  of  the  settlement 

<  of  the  late  Thomas  McMillan  produced,  relative  to  the  furniture 

<  now  attempted  to  be  poinded,  passes  the  bill,  and  continues  the 
*  interdict' 

Note.  Note. — ^  As  there  is  no  dispute  as  to  the  facts  here,  and  as  the 

<  whole  question  turns  on  the  import  of  a  settlement  produced,  while 

<  the  claim  of  the  charger  only  amounts  to  L.35,  it  may  be  conve- 

<  nient  for  both  parties  to  know  the  grounds  on  which  the  Lord 

<  Ordinary  has  proceeded  in  passing  the  bill,  so  as  the  case  may  be 

<  brought  in  a  summary  and  economical  form  before  the  Inner- 

<  House,  if  the  charger  wishes  to  litigate  the  case  farther.     The 

<  present  is  a  case,  then,  in  which  a  debtor  is  in  possession  of  a 

<  house  at  Musselburgh,  and  of  the  fiumiture  therein,  which  for- 

<  merly  belonged  to  his  father.    The  father  executed  his  settlement 
^  in  1830,  and  died  in  1832;  and  it  is  material  to  observe,  that  the 

<  debts  founded  on  by  the  charger  were  contracted  prior  to  these 

*  dates.     By  the  settlement,  Thomas  Macmillan  senior  conveyed 
^  his  whole  estate  and  effects,  heritable  and  moveable,  to  trustees, 

*  excepting  only  the  estate  of  Shorthope,  which  he  entailed  on  his 

*  only  son,  Thomas  Macmillan  junior,  the  common  debtor,  and 

<  the  boiyse  and  furniture  to  be  immediately  adverted  to.     The 

<  terms  of  the  settlement  in  all  its  provisions  show  th&t  the  granter 

*  was  well  aware  of  his  son's  insolvent  circumstances.     Thus,  the 
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trustees  were  directed  to  pay  an  annuity  of  L.150  to  the  son,  13  May  1837, 
which  was  declared  alimentary^  and  not  affectable  by  his  debts  or     ^*^V^^ 
deeds,  and  the  trustees  had  a  discretionary  power  to  augment  the  spouse" . 
annuity  in  a  certain  event,  if  they  saw  fit     They  were  also  em-  Price  and 
powered  to  lay  out  a  sum  in  compounding  his  debts  or  procuring     '"  ^^^* 
a  dUcharge  to  him  from  his  creditors.     The  maker  of  the  settle-     Note. 
ment,  however,  excepted  from  the  conveyance  to  his  trustees  his 
house  in  Musselburgh,  and  also  the  JumihLre  therein.    The  clause 
as  to  those  subjects  is  not  fully  quoted  either  in  the  bill  or  an- 
swers, but  it  deserves  to  be  attended  to.     There  is  a  clear  limi- 
tation of  the  son's  right  to  the  house  to  a  mere  occupation  during 
his  life,  if  be  chose  to  fix  his  permanent  residence  there,  as  he  is 
made  liable  for  a  rent  of  L.20  for  it,  to  be  taken  out  of  his  an- 
nuity ;  and  in  like  manner,  the  concluding  part  of  the  clause  as 
to  the  furniture,  in  its  legal  construction,  as  well  as  in  its  plain 
and  obvious  meaning,  only  gave  the  debtor  the  use  of  this  furni- 
ture during  his  life,  if  he  resided  in  this  house.     But  the  charger, 
who  states  himself  to  be  a  creditor  of  Thomas  Macmillan  junior, 
in  debts  contracted  long  anterior  to  his  father's  death,  now  pro- 
poses to  poind  this  furniture,  and,  in  support  of  his  right  to  do  so, 
he  maintains  two  pleas :  1st,  That  a  right  of  fee  in  this  furniture 
is  given  by  the  settlement  to  the  debtor ;  and,  2(f,  That,  at  all 
events,  in  consequence  of  the  possession  of  the  furniture  by 
Thomas  Macmillan,  a  plea  of  reputed  ownership  arises,  which  bars 
the  suspenders  from  objecting  to  the  poinding.     Both  of  these 
pleas  appear  to  be  untenable. 

<  Firsts  The  settlement  being  a  testamentary  deed,  must  be  con- 
strued according  to  the  obvious  or  presumed  meaning  of  the 
granter.  But  it  is  impossible  to  hold  that  the  grantor  intended 
to  give  the  debtor  more  than  a  qualified  or  temporary  right  to  the 
possession  of  the  house.  The  debtor  did  not  even  get  a  liferent ; 
no  doubt  it  may  turn  out  that  his  possession  may  endure  for  his 
life,  but  Uiat  depends  on  his  making  the  house  his  permanent  re- 
sidence. If  he  went  elsewheiie,  the  house  would  fall  under  the 
administration  of  the  trustees,  and  the  furnitare  would  be  claim- 
able by  the  contiogent  fiars.  In  this  view  the  present  case  dif- 
fers from  all  those  founded  on  by  the  chargers.  It  is  said,  how- 
ever, that  the  debtor  at  present  having  possession  of  this  furni- 
ture, may  sell  or  dispose  of  it  at  pleasure ;  but  the  latter  infe-  • 
rence  cannot  be  admitted.  Possibly  he  may  have  the  power  to 
sell  or  put  away  some  of  the  articles,  if  he  chose  to  act  dishonest- 
ly, but  he  certainly  has  no  legal  right  to  sell  articles  given  to  him 
merely  for  temporary  use. 

*  Seeondf  The  plea  founded  on  reputed  ownership  is  equally  un- 
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tenable  in  the  circunutanees  of  this  case.  In  general  each  a  fdea 
is  only  available  to  a  creditor  who  has  trusted  and  given  credit  to 
the  debtor,  on  the  faith  that  he  was  proprietor  of  valuable  goods, 
ostensibly  in  his  possession ;  but  that  plea  is  ezcloded  here,  where 
the  charger's  debt  was  contracted  years  before  the  debtor  got  this 
furniture  under  the  qualified  and  temporary  right  conferred  on 
him  by  a  f&ther's  settlement.  According  to  the  charger's  plea,  no 
relative  or  third  party  wishing  to  give  a  person  in  the  nnfortnnate 
situation  of  the  debtor  here,  the  accommodation  of  a  little  furni- 
ture, could,  by  any  stipulation,  protect  it  from  the  diligence  of 
his  old  creditors.  The  Lord  Ordinary  cannot  sanction  that  doc- 
trine.' 


Opinion  of 
Court. 


The  charger  reclaimed. 

The  parties  having  agreed  to  abide  by  the  judgment  of  the 
Court  on  the  bill  and  answers,  the  following  opinions  were  de« 
livered  at  the  advising : 

Lard  Presideni. — I  have  considerable  difficulty  in  this  case.  The 
deed  in  question  here  is  a  very  odd  one.  The  maker  evidently 
knew  how  to  save  a  certain  part  of  his  property  from  getting  into 
the  hands  of  his  son ;  and  the  object  which  he  seems  to  have  bad 
in  view  might  have  been  very  simply  carried  into  effect,  by  con-> 
veying  his  whole  property,  heritable  and  moveable,  to  trustees, 
with  orders  that  they  should  give  a  tack  of  the  house  and  furniture 
to  his  son.  The  deed  is  certainly  a  very  odd  one.  In  r^;ard  to 
the  house,  that  is  conveyed  to  the  trustees,  but  the  liferent  of  it  is 
given  to  the  son.  I  doubt  if  the  terms,  *  leave  and  bequeath,'  will 
carry  a  right  of  heritage  such  as  this ;  for  if  they  are  sufficient  to  be- 
queath a  liferent,  they  must  be  also  good  for  the  convej^ce  of  the 
property  of  heritage.  However,  that  is  not  so  much  the  question 
before  us.  The  point  is  regarding  the  furniture,  both  the  fee  and 
liferent  of  which  is  excepted  in  the  trust-conveyance.  The  life- 
rent of  this  is  given  to  the  son,  sa  long  as  he  resides  in  the  house 
at  Musselburgh,  and  the  fee  is  given  to  the  daughters.  But  these 
ladies  can  only  be  looked  upon  as  conditional  institutes,  taking 
only  on  the  condition  of  his  dying  childless.  Thus,  then,  by  the 
deed  the  liferent  is  clearly  bequeathed  to  him ;  but  where  is  the  fee 
in  the  meantime  ?  It  is  not  in  the  conditional  institutes,  and  it  is  not 
given  to  the  son's  children  except  by  implication.  I  therefore  am 
inclined  to  adopt  the  Dean's  argument  as' the  right  view  of  the  ques- 
tion, that,  as  the  son  is  made  liferenter,  without  any  restriction — that 
it  is  to  be  for  his  liferent  allenarly, — ^and  the  children  being  nasci- 
tnri, — the  fee  must  be  in  the  son,  because  I  see  no  other  person  in 
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whom  it  can  be  held  to  be  vested.    I  cannot  therefore  agree  with  13  May  1837. 
the  Lord  Ordinarjr's  interlocutor.  ^^^V^*' 

Lwrd  Gillies  *• — This^  I  confess,  has  been  to  me  a  yery  puzzling  ^^^  ^^ 
casCf  much  more  so  than  many  cases  of  more  important  conse-  Price  and 
quences.     The  sum  at  issue  here  is  but  trifling,  and  I  agree  in  the     *°  *^*^* 
remark  of  the  Lord  President,  that  any  doubt  upon  the  matter  Opinion  of 
might  easily  have  been  avoided  by  taking  very  simple  steps,  which,       '^' 
however,  the  maker  of  thb  deed  has  neglected.    The  question  for 
us  now  to  determine  is,  where  the  fee  of  the  furniture  is  at  present 
If  we  hold  that  it  is  in  the  person  of  the  son  of  the  maker  of  this 
deed,  then  his  creditors  must  have  the  right  of  attaching  it,  as  I 
throw  out  of  view  the  time  when  the  debts  were  contracted,  as  not 
bearing  upon  the  point     The  bequest  of  a  liferent  of  heritage  is 
not  valid  in  law,  as  *  bequeath '  is  not  the  term  by  which  heritage  is 
conveyed ;  though  I  am  inclined  to  think,  that  as,  in  the  present 
case,  the  intention  is  to  make  a  restriction  on  a  former  conveyance 
of  heritage,  in  favour  of  the  legal  heir,  it  would  be  sufficient;  but 
that  is  not  the  question  before  us ;  it  regards  more  particularly  the 
furniture.    The  maker  of  this  deed  begins  by  bequeathing  all  his 
goods,  heritable  and  moveable,  per  aversionem,  to  trustees,  except, 
in  the  first  place,  the  liferent  use  of  a  house,  which  is  given  to  the 
son  on  certain  conditions ;  such  as  the  payment  of  L.20  of  rent, 
and  that  he  shall  permanently  reside  there.   Then  comes  the  clause 
in  which  he  excepts  the  furniture.     If  in  that  clause  he  had  men- 
tioned that  the  use  only  of  the  furniture  was  to  be  excepted,  then 
his  intention  would  have  been  clear,  and  there  would  have  been  no 
ambiguity  in  the  deed;  but  to  say  where,  under  the  terms  of  this 
clause,  the  fee  of  this  furniture  is  just  now,  is  as  puzzling  a  question  in 
law  as  I  have  met  with.    It  cannot  be  in  the  daughters  of  the  granU 
er,  because  they  are  only  conditional  institutes ;  as  they  will  take 
only  in  the  event  of  the  son  having  no  children.    Then,  is  it  in  these 
children  ?  If  it  is  in  the  children,  in  other  words,  if  this  was  a  be- 
quest simply  to  the  son  in  liferent,  and  to  his  children  in  fee,  then 
the  son  would  have  the  fee.     But  the  fee  is  not  so  given  to  the  chil- 
dren, for  they  are  only  included  in  the  destination  by  implication ; 
for  it  declares  that  the  furniture  is,  on  the  son's  dying  without  law- 
ful issue  of  his  body,  then  to  belong  to  the  grantor's  daughters. 
But  further,  it  is  not  to  belong  to  them  only  if  the  son  has  no  chil- 
dren, for  it  may  belong  to  them  even  if  he  has  children,  should  he 
leave  the  house,  for  then  also  the  property  is  given  to  the  grant- 
or's daughters.     The  fee  is  therefore  not  in  the  son's  children,  for 
they  are  nascituri ;  but  even  if  they  were  nati,  the  fee  could  not  be 

bj  his  Lordship, 
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13  May  1837.  held  to  be  in  them,  for  their  right  might  fkli  by  their  father's  quit-* 
ting  the  house.  The  maker  of  the  deed  seems  to  have  provided 
for  every  case  that  could  occur.  If  the  son  died  without  children, 
then  the  fee  was  to  be  in  the  grantor's  daughters;  and  if  he  died 
leaving  children,  but  having  quitted  the  house,  the  fee  was  in  the 
same  parties ;  and  it  was  only  provided  the  son  died  with  children, 
and  residing  in  the  house,  that  his  own  children  were  to  sue* 
ceed.  The  fee,  therefore,  is  not  in  the  son ;  and  accordingly,  by 
the  terms  of  the  deed,  he  only  forfeits  the  liferent,  vhich  serves  to 
show  that  he  has  under  the  deed  no  more  in  it  than  a  liferent.  To 
whom,  then,  is  the  fee  given  ?  The  only  way  which  I  can  see  to  get 
out  of  the  difficulty  is,  by  finding  the  fee  to  be  in  the  trustees,  to 
hold  and  distribute  in  terms  of  the  deed.  If  so,  the  interlocutor  is 
right  Upon  the  whole,  I  am  rather  inclined  to  adhere,  though 
certainly  it  is  not  without  great  difficulty  that  I  come  to  that  deci- 
sion. 

Lord  Mackenzie  *• — I  think  the  case  is  one  not  free  from  difficulty, 
but  I  am  inclined  to  adhere  to  the  interlocutor.  It  is  said  that  the 
interlocutor  is  wrong  on  two  grounds :  Ist,  Because  the  fee  is  in  the 
son,  and  therefore  liable  to  the  diligence  of  his  creditors ;  and,  ^dfy. 
That  the  property  is  liable  to  them  on  the  plea  of  reputed  owner- 
ship. In  support  of  the  first  it  is  argued,  that,  by  the  terms  of  the 
deed,  a  conveyance  being  made  to  the  son  in  liferent,  and  his  children 
nascituri  in  fee,  by  the  law  of  Scotland  the  fee  vests  in  the  son. 
To  this  position  I  have  two  objections.  In  the  first  place,  I  am 
not  satisfied  that  the  grant  is  truly  to  the  children  in  fee ;  and,  in 
the  second  place,  even  if  it  were  so,  I  am  not  of  opinion  that  the 
rule  would  apply  in  the  very  special  circumstances  of  this  case.  In 
the  first  place,  I  am  rather  of  Lord  Gillies's  opinion,  that  the  fee  is 
not  granted  to  the  children,  but  to  the  trustees.  The  deed  in  ques-> 
tion  is  a  general  trust-settlement  of  all  the  property,  heritable  and 
moveable,  of  the  maker.  It  is  a  universal  conveyance,  under  the 
exception  of  certain  bequests.  These  are  made,  not  by  directions 
given  to  the  trustee,  but  by  the  way  of  making  them  exceptions 
from  the  trust-conveyance.  Now,  it  seems  reasonable,  in  such  a 
case,  to  construe  the  exception,  in  reference  to  the  bequest  for  the 
purpose  of  which  the  exception  is  made,  and  not  make  it  take  out 
of  the  trust  what  is  not  bequeathed  or  disposed  of  in  any  way. 
Applying  this  rule,  then,  to  the  two  bequests,  we  will  find,  that  the 
first  exception  is,  prima  facie,  of  the  liferent  of  the  house — the 
bequest  being  of  the  life  use  of  it,  under  certain  conditions,  of  resi- 
dence, and  payment  of  a  certain  rent.     Now,  I  imagine  it  will 


*  Revised  by  his  Lordships 
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scarcely  be  doubted  that  the  benefit  of  these  conditions  was  left  to  13  May  18.37. 
the  trustees.     The  second  exception,  in  regard  to  the  furniture,  is    ^*^V^ 
an  exception,  prima  &cie,  of  the  subject  itself;  because  the  bequest  ^^^^„^ 
is  not  limited  to  the  liferent  alone.     By  that  bequest  the  liferent  of  Price  and 
this  furniture  is,  in  the  first  place,  given  to  the  son  of  the  granter,  ^  *°  *^''y* 
provided  he  reside  in  the  house — then,  if  he  does  not  reside,  the  fee  Opinioo  of 
is  given  to  the  daughters.     Again,  even  if  he  do  reside,  but  dies 
childless,  the  fee  also  in  that  case  is  given  to  the  daughters.    This, 
then,  is  a  bequest  of  the  liferent  and  fee  under  conditions.     Now, 
here,  as  in  the  case  of  the  house,  I  incline  to  hold  that  the  benefit 
of  the  conditions  is  left  in  the  trustees,  notwithstanding  the  looser 
words  of  the  exception.     I  would  read  the  exception  as  if  it  run, 
<  excepting  for  the  purpose  of  the  bequest  hereafter  following,'  and 
so  not  allow  it  to  take  any  thing  out  of  the  trust  to  be  left  undis- 
posed of.    In  this  view  there  is  no  reason  at  all  to  hold  the  fee  to 
be  in  any  event  granted  to  the  son's  children  nascituri,  of  whom  no 
mention  whatever  is  made  in  the  deed.     It  would  remain  in  the 
trustees  if  not  carried  to  the  daughters. 

But,  secondly,. even  supposing  it  were  by  implication  granted  to 
the  children  nascituri  of  the  son,  I  think  the  case  is  difiierent  from 
the  ordinary  one,  where  a  subject  granted  to  A.  in  liferent  and  his 
children  in  fee,  is  held  to  vest  A.  in  the  fee ;  for  here  even  the  life- 
rent is  bestowed  upon  the  son,  only  provided  he  lives  at  Mussel- 
burgh :  In  case  of  his  not  complying  with  that  condition,  his  liferent 
ceases;  but  then  the  fee  is  given,  not  to  his  children,  but  to  his 
sisters.  Again,  in  the  case  of  his  living  and  dying  at  Musselburgh, 
but  leaving  no  children,  the  fee  is  in  like  manner  given  to  the 
sisters.  How  can  it  possibly  be  held,  that,  in  such  a  case,  the  fee  is 
to  vest  in  the  son,  so  that  he  may  sell  the  subject,  or  make  it 
liable  to  his  debts,  and  defeat  the  interests  of  his  sisters, — interests 
evidently  meant  to  be  valid  as  against  him  ?  I  remember  no  case 
where  such  grantee  of  a  liferent  was  ever  held  to  have  the  fee  in 
him:  and  I  do  not  feel  inclined  to  extend  the  rule  of  our  law 
relative  to  this  matter.  I  think  the  fee,  while  the  son  holds  the 
liferent,  remains  in  the  trustees ;  but  I  could  as  soon  hold  it  to  vest 
in  the  sisters,  subject  to  defeasance,  as  in  their  brother,  under  the 
like  quality,  and  to  the  efiect  of  manifestly  contradicting  the  inten- 
tion of  the  testator  to  secure  a  contingent  interest  to  his  daughters 
not  dependent  on  the  will  of  his  son. 

On  the  second  plea  of  reputed  ownership,  I  think  that  it  has  no 
application  to  the  case.  If  this  is  a  liferent  of  moveables,  their  the 
possession  by  the  liferenter  can  never  be  looked  upon  as  raising  a 
case  of  reputed  ownership.  I  do  not,  however,  adopt  the  doctrine 
of  the  note  in  regard  to  the  time  when  the  debt  was  contracted*    I 
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13  May  1637.  should  rather  hold  that  the  continuance  of  credit,  under  reputed 
ownershij),  was  sufficient  to  found  the  plea  arising  on  that  head ; 
but  I  do  not  think  this  a  case  of  reputed  ownership  at  all. 

Lord  Corehouse  *. — I  am  not  sure  that  I  could  carry  the  argument 
in  favour  of  the  Lord  Ordinary's  interlocutor  quite  so  far  as  Lord 
Mackenzie  has  done.     If  the  settlement  had  contained  a  simple 
bequest  of  the  furniture  to  the  son  and  his  issue,  whom  failing,  to 
his  sisters,  on  condition  that  he  resided  at  Musselburgh,  and  while 
he  resided  there,  I  should  rather  be  inclined  to  hold,  however  nu- 
gatory the  provision  might  be,  that  this  was,  by  implication,  a  be- 
quest to  his  son  and  his  children  nascituris,  subject  to  defeasance 
on  his  ceasing  to  reside  at  Musselburgh,  and  therefore  that  it  was 
an  ususfroctus  casualis,  or  a  right  equivalent  to  a  fee  in  the  son, 
attachable  by  his  creditors.     But  the  deed  is  complex.     The  testa- 
tor dispones  his  whole  property  to  trustees,  subject  to  two  e;ccep- 
tions,  one  as  to  the  house,  and  the  other  as  to  the  furniture.     It  is 
clear  that  the  fee  of  the  house  is  not  vested  in  the  son,  for  the  ex- 
ception expressly  extends  only  to  a  conditional  liferent,  or  some- 
thing less  than  a  liferent,  the  fee  confessedly  remaining  in  the  trus- 
tees.    With  regard  to  the  furniture,  the  bequest  is  no  doubt  in 
different  terms.    But  I  think  they  admit  of  a  construction  the  same, 
as  the  clause  with  regard  to  the  house.     A  bequest  of  furniture  in 
liferent,  seems  much  the  same,  as  a  bequest  of  the  liferent  of  that 
furniture,  perfectly  effectual  in  its  most  limited  sense,  there  being 
a  disposition  of  the  whole  property,  both  heritable  and  moveable, 
to  trustees,  which  prevents  the  fee  from  being  in  pendente.     If 
this  was  the  testator's  object,  I  think  the  words  he  uses  may,  with- 
out any  strain,  import  an  exception  of  a  liferent  of  the  furniture, 
and  not  the  furniture  itself.     In  &vour  of  this  construction,  it  may 
be  observed,  that  if  the  testator  did  not  mean  to  place  the  fee  of 
the  furniture  in  the  trustees,  but  in  his  son,  he  must  have  givea 
some  direction  how  the  forfeiture  of  that  fee  should  be  enforced  ia 
the  event  of  his  son  ceasing  to  reside  at  Musselburgh.     Again,  the 
condition,  except  on  that  construction,  would  turn  out  altogether 
inoperative,  for  it  could  at  once  be  evacuated  by  gift,  sale,  or 
contraction  of  debt,   before   the  son  left  Musselburgh,  and  the 
enixa  voluntas  of  the  testator,  with  regard  to  his  residence  at 
Musselburgh,  be  defeated.    A  construction  that  leads  to  that  com- 
clusion  cannot,  I  think,  be  supported  in  competition  with  another 
construction  which  the  words  admit,  and  which  must  carry  into 
effect  the  obvious  wish  of  the  testator.     The  question,  however,  is 
certainly  attended  with  some  difficulty. 


*  Revised  by  his  Lordship. 
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The  point  of  reputed  ownership,  alluded  to  in  the  Lord  Ordl-  ]3Majl387. 
nary's  note,  does  not,  in  my  apprehensioni  enter  the  case  at  all.  ^S9^^^^-/ 

The  Lords^  by  a  majority,  adhered.  ^l^t 

Price  and 
Lord  Ordinary,  CmdiighiaM,  Act.  WMghawL  AIu  Dean  ofFac,  (Hope,)  MandaUry. 

and  7.  Mackaam.      Daoidsons  ^  Sjfme,  W.  S.  and  Jamee  Lindeay,  W.  S.  Agents.       ^— - 
B.  Clerk.  Judgment. 


FIRST  DIVISION. 

No,  CLI.  16//I  May  18S7. 

MARGARET  GRAY  and  Othebs 

agaimt 

EBENEZER  AINSLIE  and  THOMAS  BOWHILL. 

Process. — (Suspension.) — A.  S.  1799,$  1. — A  sist  toas  grarUed  an 
abtUofsuspensiottj  on  caution  to  a  certain  amottnt :  a  bond  ofcatUion 
was  lodged  by  the  suspender^  but  objected  to  by  the  charger  and  derk : 
a  Justice  of  Peace  then  attested  the  cautioner  ;  but  his  attestation  being 
obfected  to^  the  sist  expired :  the  Lord  Ordinary  refused  the  biU^  in 
respect  of  no  caution.  The  suspender  having  reclaimedt^-foundf  that 
though  the  suspender  still  expressed  his  readiness  to  Jind  caution^  a 
reclaiming  note  was  incompetent^  in  terms  of  the  above  Act  ofSede^ 
runt, 

A  BILL  of  suspension  of  a  charge  at  the  instance  of  Ebenezer  Ainslie  Narratire. 
and  Thomas  Bowhill,  proceeding  on  a  decree  of  removing  obtained 
against  the  suspenders  before  the  Sheriff  of  Berwickshire,  was  pre- 
sented by  Gray  and  others,  without  caution  or  consignation.  The 
Lord  Ordinary,  on  considering  the  circumstances,  on  9th  December 
1836,  pronounced  the  usual  interlocutor,  and  granted  the  sist,  on 
caution  to  the  extent  of  L.160.  The  suspenders  lodged  a  bond  of 
caution  signed  by  a  cautioner,  which  being  objected  to  by  the  char- 
ger, and  rejected  as  insufficient  by  the  clerk,  they  procured  a  Jus- 
tice of  Peace  to  attest  the  cautioner.  The  attestation  of  the  Jus- 
tice of  Peace  was  then  objected  to ;  when  the  Lord  Ordinary,  after 
the  expiry  of  the  sist,  on  22d  February  1837,  refused  the  bill,  in 
respect  of  no  caution. 

The  suspenders  reclaimed^  and  pleaded — That  the  judgment  of 

3l2 
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16  M«y  1837.  the  Lord  Ordinary  was  premature,  because,  after  the  Justice  of 
'^'^V^^    Peace  was  objected  to,  they  were  in  course  of  procuring  another 
Others'^.        responsible  party,  against  whom  no  objection  could  be  taken ;  Milne 
Ain^iieand     V,  Scott,  20th  Jan.  1831 ;  and  they  moved  for  a  short  delay,  in  or- 
der that  due  caution  might  be  found. 


Bowbill. 


Charger's 
Pleas. 


Ju^IginenU 


The  chtiTger  pkaded — That  the  reclaiming  note  was  incompetent, 
in  respect  of  the  terms  of  the  Act  of  Sederunt,  14th  June  1799, 
§  1,  which  provides,  that  <  if  the  I«ord  Ordinary  shall  think  proper  to 
^  grant  a  sist,  the  complainer  shall  lodge  his  bond  of  caution  with 

<  the  clerk,  on  or  before  the  day  when  the  sist  expires ;  and  the  de- 

*  liverence  on  the  bill  shall  be  so  expressed,  as  to  leave  the  charger 

*  at  liberty  to  delay  giving  in  answers  till  he  has  an  opportunity  of 

*  seeing  the  bond  of  caution ;  and  in  case  the  bond  shall  not  be  so 

<  lodged,  or  being  lodged,  the  same  is  not  consented  to  by  the 

<  charger,  or  received  as  suflBcient  by  the  clerk,  the  bill  shall  of 

<  course  be  held  as  refused  for  want  of  caution,  and  diligence  or 

<  other  proceedings  may,  on  a  certificate  of  the  fact  issued  by  the 

<  clerk,  be  then  carried  on,  as  if  the  bill  had  never  been  presented 

<  or  sisted ;' — and  they  founded  on  Hay  v*  Jopp's  Trustees,  25th 
June  1831 ;  Wyllie  v.  Brand,  20th  Feb.  1886,  F.  C.  p.  470. 

The  Court  unanimously  refused  the  reclaiming  note,  as  incompe- 
tent against  the  Lord  Ordinary's  interlocutor  refusing  the  bill,  in 
respect  of  no  caution. 

Lords  Ordioarj,  Cockburn  and  CumiighamB.         Act.  P.  RoberUoiL        Ait  G.  BdL 
JFUher  ^  Dmean,  S.  S.  C  and  Andrew  Lothian,  Agents.        S*  Clerk. 

C  R. 
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JAMES  KERR 

affainst 

HIS  CREDITORS. 


leth  May  1837. 


Cessio. — A  party  who  had  Jive  shillings  a-week  as  wages^  besides  bed 
and  boardt  (subject  to  certain  small  expenses^)  having  been  found 
liable^  in  a  civil  process,  for  £.30  of  damages  for  an  assault,  besides 
being  sentenced  to  four  monthi  imprisonment  on  a  criminal  prosecu^ 
tion^— found,  (upon  obfection  by  the  creditor  incarcerating  him  for 
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said  damages^)  that  he  was  entitled  to  the  benefit  ofcessio  upon  as^ 
signing  two  shillings  a^week  to  the  creditor^  but  not  otiierwise. 

The  petitioner  made  an  application  to  the  Sheriff  of  Edinburgh  Narrative. 
for  the  benefit  of  the  process  of  cessio.  The  incarcerating  credi- 
tor had  obtained,  in  a  civil  action  before  the  Sheriff,  L.30  of 
damages  for  an  assault  which  had  been  committed  upon  him  by 
the  pursuer,  who  had  also  been  sentenced,  on  a  criminal  prosecu- 
tion, to  four  months'  imprbonment.  For  the  civil  debt  the  incar- 
cerating creditor  imprisoned  him,  and  objected  to  his  obtaining  the 
cessio  unless  he  assigned  over  two  shillings  a-week  of  his  wages, 
which  the  pursuer  had  at  one  time  offered  to  pay,  but,  on  being 
touched  by  his  agent,  he  retracted  that  offer.  His  wages  were 
five  shillings  a-week  besides  bed  and  board,  out  of  which  he  had 
to  pay  certain  expenses,  such  as  washing,  &c.  The  Sheriff  found 
the  pursuer  entitled  to  a  cessio.  This  decision  was  brought  under 
the  view  of  the  Lord  Ordinary  on  the  Bills,  who  reported  the  case 
on  the  question. 

At  advising. 

Lord  Corehause* — The  principle  on  which  originally  the  benefit  of  Opinion  of 
cessio  was  granted,  was,  that  it  should  be  extended  to  none  except  ^^^ 
those  who  had  become  insolvent  on  account  of  innocent  misfortune. 
In  general,  that  principle  has  been  latterly  considerably  relaxed,  on  the 
equitable  views  which  have  been  adopted  by  the  Court  in  various 
eases.  The  assault,  which  has  been  the  origin  of  the  debt  for  which 
this  pursuer  was  incarcerated,  could  not  have  been  of  a  slight  charac- 
ter, as  may  be  seen  both  from  the  amount  of  damages  given  against 
him  by  the  Sheriff  in  the  civil  action,  and  by  the  award  of  four 
months'  imprisonment  on  the  criminal  prosecution.  This,  therefore, 
is  not  a  case  which  in  principle  is  entitled  to  the  benefit  of  cessio ; 
and  if  he  is  to  have  the  equity  of  the  relaxation  which  has  been  in- 
troduced, I  think  he  ought  to  contribute  a  certain  sum  from  his 
wages. 

These  amount  nominally  to  fiveshillings  per  week;  but,  in  addition 
to  that,  he  has  bed  and  board,  so  that  he  is  not  ill  off.  I  therefore 
think  it  is  reasonable  he  should  assign  two  shillings  of  this,  if  the 
Court  should  grant  him  the  benefit  of  the  cessio,  in  opposition  to 
the  established  principles. 

The  other  Judges  concurred. 

The  pursuer  then  stated,  tliat  rather  than  have  the  petition  re- 
fused, he  would  agree  to  pay  two  shillings,  and  he  resolved  to  give 
in  a  minute  to  that  effect. 
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16  May  1837.  The  iMrd*  adhered  in  finding  the  pursuer  entitled  to  the  ceasio, 
KerT/hii  ^^^  Ordained  him  to  assign  and  set  apart  two  shillings  a-week  to  the 
Creditois.       incarcerating  creditor. 

Judgment. 

Lord  Ordinary,  Bftu^etme,  Act  7.  MaehauU,  WUHam  Martin^  &  S.  C. 

and  Gibson^  Cntiffs,  WcardkuD  ^  Dokul,  W.  S.  Agents.        D.  Qerk. 

C.  R. 


FIRST  DIVISION. 


No.  CLIII. 


nth  May  1837. 


Narrative. 


Lord  Ordi- 
nary*s  Note. 


EBENEZER  JAMES  LAWSON 

against 

ROBERT  COLDSTREAM. 

Cautioner. — Curator  (Loco  Absentis.) — Cate  in  which  it  was 
found  that  a  cautioner  for  a  curator  loco  absentis  was  liberated  by  a 
transaction  bettoeen  the  pursuer  and  the  curator. 

This  was  an  action  brought  by  the  pareuer,  as  decerned  executor 
qua  next  of  kin  to  David  LawBon,  supposed  to  be  dead,  against  the 
defender,  cautioner  for  the  deceased  Peter  Halkerston,  as  curator 
loco  absentis  to  the  said  David  Lawson,  for  payment  of  the  balance 
due  by  Hatkerston  on  his  intromissions  as  curator  with  David  Law* 
son's  estate.  The  facts  are  clearly  stated  in  the  note  added  by  the 
Lord  Ordinary  to  his  interlocutor  of  the  6th  December  1836. 

Note, — *  David  Lawson  went  abroad  in  1795.     Halkerston  was 

<  appointed  his  curator  loco  absentis  in  March  1796,  and  the  defender 

<  became  his  cautioner.  In  1808,  attempts  were  made  to  remove 
^  Halkerston,  but  they  were  unsuccessful,  which  might  have  been 

<  anticipated,  because  some  of  those  applications  were  irregular  in 
t  point  of  form ;  and  as  to  those  which  were  regular,  only  fourteen 
*  years  had  elapsed  since  David  Lawson  went  abroad,  and  there  was 
^  no  distinct  specification  of  acts  of  malversation  or  negligence  on  the 

<  part  of  Halkerston.     But  it  appears  that  Halkerston  had  been 

<  irregular  in  the  performance  of  his  duty,  or  at  least  that  there  was 
'  room  for  inquiry ;  and,  in  these  circumstances,  the  pursuer,  who 

<  was  debtor  to  the  absentee  for  the  interest  of  an  heritable  bond, 
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<  wrote  to  HalkeratoD,  in  1818,  in  the  following  terms :  ^  Mr  Ay  loan  17  May  1837. 
^*  has  informed  me,  that  you  are  threatening  to  put  my  bond  upon    ^^^^v^-^ 
«  record,  and  to  charge  me  with  horning,  unless  the  arrears  of  inte-  J^^^^rewn 

^*  rest  due  upon  it  are  immediately  paid.     I  consider  that  a  great      

*<  deal  too  much  interest  has  been  paid  you  already,  and  that  there      ^^^' 

*^  is  no  occasion  whatever  to  exact  any  more  money  from  me.     My 

*^  uncle,  to  a  certainty,  is  now  dead,  and  has  left  no  debt.     If  you 

<*  draw  this  money  from  me,  you  must  just  lend  it  out  again  to  some 

*^  other  person,  and  it  must  come  back  to  me  as  his  heir.     I  see  no 

<^  use  for  this  operation  of  drawing  and  redrawing,  except  to  put  a 

^*  little  money  in  your  pocket ;  and  if  you  stir  another  step  upon  my 

"  bond,  I  will  direct  a  petition  and  complaint  to  be  lodged  against 

"  you,  and  an  inquiry  made  as  to  the  application  of  the  money  you 

«  have  already  received.'     Halkerston  acceded  to  this  proposal. 

<  Contrary  to  his  duty,  he  allowed  the  pursuer  to  retain  the  inte- 

<  rest  of  the  heritable  bond,  and  to  assume  possession  of  the  heritable 

*  property  of  the  absentee,  without  account ;  and  on  the  other  hand, 
^  he  was  allowed  to  retain  the  office  of  curator  loco  absentis,  and 
^  was  not  called  to  account  for  his  intromissions,  before  his  bank- 
^  ruptey  in  or  prior  to  1832.     It  appears  to  the  Lord  Ordinary,  that 

*  this  was  a  connivance  on  the  part  of  the  pursuer,  or  rather  an  ille- 

<  gal  agreement  between  him  and  the  curator,  to  the  prejudice  of 
^  the  cautioner.     It  was  equivalent  to  an  extrajudicial  recall  of  the 

*  curatory,  and,  therefore,  a  discharge  of  the  cautioner*    This  is  very 

*  different  from  mere  taciturnity  for  thirty-four  years,  which  perhaps 

*  might  not  have  liberated  the  defender.' 

The  defetider  pleaded f  in  his  fourth  defence, — That  the  pursuer  was  Defendefs 
barred  from  insisting  in  the  action  against  the  defender,  by  having  ^*^"' 
failed,  <  tempestive^  to  call  Halkerston  to  account,  or  to  complain 

<  of  his  conduct,  by  having  withheld  from  the  defender  timeous  no- 

<  tice  of  Halkerston's  misconduct  or  alleged  misapplication  or  reten- 

*  tion  of  the  funds ;  by  the  pursuer's  own  transactions  with  Halker- 

<  ston,  and  by  the  manner  in  which  he  has  throughout  conducted 

*  himself,  in  reference  to  the  defender,  as  Halkerston's  cautioner.' 

The  Lord  Ordinary  (6th  Dec*  1836)  pronounced  an  interlocutor.  Lord  Ordu 
by  which  he,  *  In  respect  of  the  agreement  between  the  pursuer  ^^^  ^"**^'' 

<  and  Halkerston  in  1818,  by  which  the  pursuer  was  allowed  to  re«- 

<  tain  the  interest  of  his  heritable  bond,  and  afterwards  to  get  pos- 

<  session  of  all  or  part  of  his  uncle's  estate,  while  Halkerston  was 

<  allowed  to  continue  as  curator  loco  absentis  for  many  years,  and 

*  until  his  bankruptcy  and  death,  sustains  the  fourth  defence,  assoilzies 
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17  May  1837.  *  the  defender,  and  decerns :  Finds  the  pursuer  liable  in  expenses,* 

Coid^aream.         ^^^^  pursuer  reclaimed^  and  the  Court  unanimously  adhertdj  ^ving 
additional  expenses. 

Judgment. 

Lord  Ordinary,  Corehouse,        Act.  Sol,'GeH,  fRuiherfurdj  Thomson.         Alt.  Dean 
ofFac,  f Hope  J  Marshall.  T.  Mowbray  jf  A.  Howden,  W.  S.  and  A,  Snatfyt 

S.  S.  C.  Agents.        B.  Clerk. 

C  Tx» 


SECOND  DIVISION. 


No.  CLIV. 


17 th  May  1837. 


REV.  DR  JOHN  BURNS  and  Others 

against 

JAMES  EWING  &  WILLIAM  DUNN,  AND  MAGIS- 
TRATES AND  TOWN-COUNCIL  OF  GLASGOW. 

Poor. — Stat.  39.  and  40.  Geo.  III.  c.  88.— (Glasgow  Royalty 
Annexation  Act.) — Question  of  construction  of  the  above  sta^ 
tute* 


Narrauve.  This  was  an  action  at  the  instance  of  the  Reverend  Dr  Burns 
and  others,  as  the  heritors  and  kirk-session  of  the  Barony  parish 
of  Glasgow,  brought  for  the  purpose  of  enforcing  payment  of  their 
several  proportions  of  poor's  rate,  against  the  defenders,  as  owners 
and  occupiers  of  subjects  lying  within  a  district  of  that  parish,  over 
which  the  royalty  of  the  city  of  Glasgow  was  extended,  by  act  39. 
and  40.  Geo.  III.  c.  88.  The  action  was  also  directed  against  the 
Magistrates  of  Glasgow,  as  being  liable,  under  a  special  clause  of  the 
statute,  to  relieve  the  owners  and  occupiers  of  houses  and  other  pro- 
perty within  the  said  district,  commonly  called  the  annexed  lands, 
of  the  assessments  imposed  on  them  for  the  support  of  the  Barony 
poor. 

The  defenders  pleaded  exemption,  on  the  ground  that  their  pro- 
perties had  been  disjoined  from  the  Barony  parish,  and  were  situated 
within  the  burgh  as  extended,  the  assessment  for  the  poor  of  which 
they  had  been  in  the  practice  of  paying. 

The  cause  turned  upon  the  interpretation  of  the  above  statute,  39. 
and  40.  Geo.  III.  c.  88,  the  defenders  maintaining  also,  that  the 
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practice,  subsequent  to  its  enactment,  was  an  important  element  in  17  May  1837. 
the  legal  effect  of  it.  ^*^V^^ 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and  others  v? 
note,  which,  along  with  the  views  expressed  by  the  Court,  em-  Ewiog  and 
brace  the  whole  disputable  matter :  ^^ 

m 

*  The  Lord  Ordinary  having  resumed  consideration  of  the  debate.  Lord  Ordi- 
with  the  closed  record,  productions  for  the  parties,  and  whole  pro-  "jj^ut^r."'^" 
cess,  finds,  that  according  to  the  just  and  true  construction  of  the 
act  of  the  39.  and  40.  of  Geo.  III.  c.  88,  the  lands  thereby  annexed 
to  the  royalty  of  the  city  of  Glasgow,  and  disjoined  from  the  parish 
of  Barony,  and  the  owners  and  occupiers  of  the  said  lands,  or  of 
the  houses  and  buildings  thereon,  are  not  relieved  from  their  pre- 
vious liability  for  the  assessments  made  or  to  be  made  for  the  support 
of  the  poor  of  the  said  parish,  along  with  the  other  lands,  and  the 
owners  and  occupiers  thereof,  within  the  said  parish ;  and  that  the 
Magistrates  and  Town- Council  of  the  said  city  are  bound  to  re- 
lieve the  owners  and  occupiers  of  the  said  annexed  lands,  and 
houses  and  buildings  thereon,  of  the  whole  of  the  said  assessments, 
made  or  to  be  made  for  the  support  of  the  poor  of  the  said  Barony 
parish,  by  paying  over,  from  the  funds  of  the  community  of  the 
said  city,  the  whole  amount  of  the  said  assessments,  as  they  have 
or  shall  become  due,  to  the  proper  oflBcer  of  the  said  parish,  or 
person  entitled  to  collect  and  receive  such  assessments ;  and  there- 
fore repels  the  defences  set  forth  and  maintained  by  both  setd  of 
defenders:  decerns,  in  terms  of  the  conclusions  of  the  libel, 
against  the  defenders,  James  Ewing  ^nd  William  Dunn,  severally, 
for  the  sums  of  money  concluded  for  against  each  of  the  said  de- 
fenders, with  interest  upon  the  said  several  sums  as  libelled :  and 
in  the  event  of  payment  not  being  made  of  the  said  several  sums 
by  the  said  defenders,  within  twenty-one  days  after  this  interlo- 
cutor shall  be  final,  decerns  also  against  the  other  defenders,  the 
Magistrates  and  Town-Council  of  the  said  city  of  Glasgow,  and 
their  successors  in  office,  for  such  of  the  said  sums  as  may  then 
be  unpsud  :  finds  the  whole  of  the  defenders,  conjunctly  and 
severally,  liable  to  the  pursuers  in  expenses.' 

Note. — <  The  Lord  Ordinary  cannot  persuade  himself  that  there  Note. 
is  any  difficulty  in  this  case,  and  thinks  that  it  is  impossible  to  read 
attentively  through  the  fourteen  first  sections  of  the  act,  as  they 
stand  in  their  order,  and  entertain  any  doubt  as  to  their  true  mean- 
ing and  effect.  The  defenders,  at  the  debate,  did  not  find  it  con« 
venient  to  proceed  in  this  natural  course.  They  went  at  once  to 
the  11th  section,  which  provides,  in  general  terms,  for  the  dis- 
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Burns  and 
Others  v. 
EwiDg  and 
Others. 

Note. 


junction  of  the  annexed  lands  from  the  Barony  parish,  and  their 
annexation  to  the  parishes  of  the  old  royalty ;  and  then  contending 
that  this  disjunction,  not  being  in  any  way  qualified  or  limited  in 
its  terms,  imported  a  total  separation,  and  consequent  liberation 
from  all  future  parochial  burdens  in  the  parish  from  which  they 
are  disjoined,  they  went  to  the  2d  section,  (as  illustrated  by  the 
8th,)  to  show  that  they  were  accordingly  subjected  to  a  new,  and, 
as  they  maintained,  substituted  8€t  of  burdens,  in  their  new  con- 
nection ;  and  argued,  that  as  a  double  liability  was  in  no  case  to  be 
presumed  without  express  words,  this  was  a  conclusive  confirma- 
tion of  their  views  as  to  the  effect  of  the  absolute  disjunctiou.  They 
then  proceeded  to  point  out  the  very  different  terms  in  which  the 
future  payments  of  cess  and  statute-labour  money  to  the  county, 
from  which  the  annexed  lands  were  disjoined,  are  provided  for  in 
the  act,  and  the  provisions  there  supposed  to  be  made  for  future 
poor  assessments;  and  concluded  by  suggesting  tliat  these  last 
provisions,  which  they  represented  as  being  merely  for  relief  from 
contingent  and  imaginary  claims,  must  have  been  inserted  to  satisfy 
the  groundless  anxiety  or  apprehensions  of  the  owners  of  the  an- 
nexed property,  but  could  never  be  held  to  import  that  the  claims 
themselves  were  just  or  maintainable. 

<  The  Lord  Ordinary  takes  a  very  different  view  of  the  object 
and  effect  of  the  statute.     It  was  enacted  on  the  petition  of  the 
Magistrates,  and  for  the  purpose  ot  conferring  a  great  benefit  on 
the  city,  by  putting  under  its  municipal  juridisdiction,  and  sub- 
jecting to  its  burgal  assessments,  a  very  wealthy  and  flourishing 
quarter  of  the  actual  town ;  at  the  same  time,  it  was  obvious  that 
if  this  rich  assessable  district  was  to  be  entirely  withdrawn  from 
the  parish  and  the  county  to  which  it  formerly  belonged,  and  ex- 
empted from  all  future  contributions  to  their  local  taxations,  a  great 
loss  would  be  sustained  by  these  communities,  and  a  proportionally 
heavier  burden  laid  on  what  remained  of  them.     It  was  necessary, 
therefore,  to  provide  for  this  by  special  enactments ;  and  it  is  im- 
possible to  read  the  act,  and  have  any  doubt  as  to  the  principle  on 
which  these  are  framed.     That  principle  is  beyond  all  questioDf 
that  the  annexed  lands  shall  be  liable  to  a  double  assessment,  but 
that  the  owners  or  occupiers  shall  only  pay  those  chargeable  for 
the  city,  and  be  relieved  of  such  as  continued  due  to  the  county  or 
parish,  by  the  public  funds,  or  some  particular  branch  of  the  pubh'c 
funds  of  the  city.     That  this  is  the  case  as  to  the  cess  and  all  the 
other  proper  county  burdens  and  the  statute-labour  cannot  possibly 
be  disputed ;  and  as  they  were  obviously  as  strong,  if  not  still 
stronger,  reasons  for  applying  the  same  principle  to  the  assess- 
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ments  for  the  poor,  the  Lord  Ordinary  would  not  have  hesitated  17  May  1837. 
to  construe  any  doubtful  or  ambiguous  words  in  the  provision  as    ^*<«v^>^ 
to  these  assessments  upon  that  assumption,  and  according  to  the  othen'v. 
analogy  of  the  kindred  provisions,  as  to  which  there  was  no  doubt.  Ewing  and 
Bttt^  in  fact,  it  does  not  appear  to  him  that  the  words,  even  if  ^^^^^ 
they  stood  by  themselves,  are  in  the  least  degree  doubtful  or  am^ 
bigoous.     The  provision  as  to  the  cess,  Sao.  (sect.  10,)  is,  that  be- 
sides the  cess  to  be  levied  from  the  annexed  lands  for  the  town, 
they  should  also  remain  liable  to  their  rateable  proportion  of  the 
county  cess,  and  all  other  county  burdens ;  *  which  cess,'  &c.  it 
is  added,  *  shall  be  paid  by  the  Magistrates  and  Town- Council  of 

<  the  said  city,  from  the  funds  of  the  community.'  Then,  as  to  the 
statute*labour,  it  is  specially  provided,  (and  obviously  in  terms  of 
a  previous  agreement,)  that  an  annual  sum  of  L.5  shall  be  paid 
by  the  said  Magistrates  and  Town- Council  to  the  heritors  of  the 
Barony  parish,  *  as  a  conversion  for  the  statute-labour  of  the  said 

*  annexed  lands  ;*  and  then  immediately  after,  and  as  the  sequel  of 
the  same  section,  follows  the  provision  as  to  the  poor  rates,  in  these 
words :  *  And  they  (the  Magistrates  and  Council)  shall  also,  from 

<  the  funds  of  the  said  city,  relieve  the  owners  and  occupiers  of 
^  lands  and  houses  in  the  said  extended  royalty  of  the  poor's  races 
^  payable  by  them  to  the  said  Barony  parish,  as  having  been  a  part 

*  thereof  before  passing  this  act.'  If  this  does  not  mean  that  the 
annexed  lands  were  still  to  pay  poor's  rates  (as  well  as  cess  and 
statute-labour  money)  to  the  Barony  parish,  and  that  the  Magis* 
trates  were  to  protect  the  owners  and  occupiers,  by  paying  these 
rates  for  them  out  of  the  public  funds,  it  is  not  easy  to  conceive 
what  it  does  mean.  Accordingly,  the  defenders  are  driven  to  great 
straits  to  give  it  a  meaning ;  and  actually  maintained  at  the  debate, 
Jirstf  tliat  the  whole  of  this  provision  about  the  poor's  rates  really 

had  no  meaning,  and  must  have  been  inserted  by  mistake,  or  per 
incuriam ;  and,  next^  that  it  could  only  have  been  inserted  to  satisfy 
the  groundless  apprehensions  of  the  owners  and  occupiers  as  to 
possible,  but  evidently  incompetent,  claims  on  the  part  of  the 
Barony  parish ;  ox^JinaUy^  that  it  might  possibly  relate  to  the  ar- 
rears of  former  assessments.  It  is  not  thought  necessary  to  make 
any  remarks  on  these  extraordinary  suppositions. 
*  The  variance  in  the  phraseology,  and  indeed  in  the  substance 
of  the  arrangements,  as  to  the  cess  and  other  county  burdens,  the 
statute-labour  and  the  poor's  rates,  on  which  the  defenders  dwelt 
largely,  is  very  easily  explcuned.  The  principle,  it  has  been  seen, 
is  the  same  as  to  all ;  but  the  arrangements  for  carrying  it  into 
effect  are  naturally  different,  and  the  expression  accordingly  varies. 
The  cess  being  a  fixed  and  invariable  sum,  the  provision  is  merely 
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17  May  1837.  <'that  it  sball  be  annually  paid  over  by  the  city,  and  there  was  in 
^  that  case  no  need  for  any  other  arrangement.     The  statute-labour 

*  assessment,  again,  was  liable  to  fluctuation,  though  not  to  any 
^  great  e:stent ;  and  it  was  quite  practicable,  therefore,  and  seems  to 

*  have  been  thought  more  convenient  to  fix  an  average  amount  in 

*  the  statute,  which  should  be  paid  in  all  time  coming,  as  its  con« 

*  version.     But  the  poor  assessments  were  liable  to  great  and  incal- 

*  culable  variations ;  and  (as  the  result  has  shown)  no  fixed  average 

<  could  have  been  taken  with  any  tolerable  safety,  as  the  rule  of 

*  contribution  in  all  time  coming.     They  were  therefore  left  to  be 

*  settled,  as  before,  by  the  annual  assessments ;  and  as  these  assess- 

*  ments  must  necessarily  be  made  on  the  individual  owners  and  oc- 

*  cupiers  of  the  annexed  property,  the  burden  taken  by  the  Magis- 

*  trates  is  correctly  expressed  as  an  obligation  to  relieve  those  indi- 

<  viduals,  against  whom  personally  a  charge  must  have  been  first 

<  constituted,  before  the  amount  to  be  paid  for  them  by  the  Magis- 

*  trates  could  in  any  one  year  be  ascertained.     The  whole  provi- 

<  sions,  therefore,  as  to  each  and  all  of  these  county  and  parish  bur- 

*  dens,  are  not  only  perfectly  congruous  and  identical  in  substance, 

<  but  the  particular  arrangements  and  expressions  as  to  each  are 
.<  judiciously  adapted  for  carrying  the  principle  into  effect. 

*  After  this  plain  exposition  of  the  words  of  the  act,  it  can  scarcely 

<  be  necessary  to  say  any  thing  as  to  the  defenders'  main  argument, 
'  that  the  general  terms  of  the  express  disjunction  of  the  district  in 
^  question  from  the  Barony  parish  must  necessarily  import  a  dis- 

*  junction  quoad  omnia.    The  conclusive  answer  is,  that  the  statute 

*  has  not  left  the  nature  or  effect  of  that  disjunction  to  inference, 

*  but  has  expressly  provided  and  enacted  in  what  respects,  and  to 

*  what  effect,  the  disjoined  property  shall  still  be  tributary  to  the 

*  parish  from  which  it  is  divided ;  and  has,  in  an  especial  manner, 

<  enacted,  inter  alia,  that  it  shall  still  be  liable  to  poor's  rates  in 

*  that  parish.     In  fact,  there  is  no  civil  burden  for  which  it  does 

<  not  continue  liable  as  before,  both  to  the  parish  and  the  county ; 

<  and  while  the  annexation,  with  all  its  consequent  liabilities,  is 

<  complete  and  total,  it  may  be  truly  said  that  the  disjunction  can 

<  extend  to  ecclesiastical  relations  only ; — for  there  is  nothing  else 

<  left  on  which  it  can  possibly  operate. 

*  One  simple  and  obvious  question  brings  out  the  palpable  fallacy 

<  of  the  defenders'  whole  argument.     If  it  was  really  intended  by 

*  the  act  to  exempt  the  owners  of  the  annexed  territory  from  future 

<  poor  assessments  in  the  Barony  parish,  why  was  it  not  so  pro-> 

<  vided  ?  And  above  all,  why  was  a  clause  inserted  looking  so  ?ery 
^  like  a  special  provision  the  other  way  ?  It  could  not  be  that  the 

<  framers  of  the  act  trusted  to  the  effect  of  the  general  words  of  the 
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annexation  and  disjanction,  for  they  leave  nothing  whatever  to  17  May  1837. 
the  operation  of  these  words.     Every  thing  is  separately  and     ^""^V^^ 
anxiously  provided  for.    They  do  not  rely  on  the  express  annexa-  o"hera  » 
tion  and  consolidation  with  the  old  royalty,  even  for  the  extension  Ewing  and 
of  the  Magistrates'  jurisdiction  over  the  new  territory ;  but  this,  ^    "' 
with  every  thing  else,  is  specially  enacted.     But,  unluckily  for       Note, 
this  trusting  hypothesis,  there  is  a  special  clause  about  those  poor's 
rates,  and  the  defenders'  theory  is,  that  it  was  introduced  to  quiet 
the  idle  fears  of  the  annexed  owners,  as  to  the  possible  insufficiency 
of  the  general  words  to  secure  their  exemption.     Whoever  else 
trusted  to  the  virtue  of  these  words,  therefore,  it  is  certain  that 
these  owners  did  not  trust  to  them ;  and  that  the  Legislature 
knew  this,  and,  in  order  to  remove  their  distrust,  is  supposed  to 
have  put  in  this  clause,  binding  the  Magistrates  to  relieve  them 
from  their  imaginary  perils.     The  Lord  Ordinary  must  say  that 
this  appears  to  him  to  be  nothing  short  of  a  mere  absurdity.     If 
the  object  was  not  only  to  secure  these  owners  from  the  Barony 
assessments,  but  to  quiet  their  foolish  apprehensions  of  danger 
from  them,  was  not  the  plain  way  to  do  this,  just  to  enact  that 
they  should  be  exempted  ?— K>r  is  it  conceivable  that,  with  this 
object  in  view,  the  Legislature,  having  full  power  to  settle  the 
whole  matter  by  a  word,  should  take  this  indirect,  and  really  un- 
intelligible course  to  effect  it?  It  is  needless  to  add,  that  the 
whole  phraseology  of  the  clause  excludes  this  strange  hypothesis. 
The  Magistrates  are  there  taken  bound  to  give  relief,  not  against 
possible  claims,  but  against  <  rates  payable  to  the  Barony  parish ;' 
and  this  relief  is  to  be  given,  not  by  refuting  the  assessors,  but  by 
paying  them, — not  by  a  successful  argument  on  the  effect  of  the 
clause  of  disjunction,  *  but  from  the  funds  of  the  community  of  the 
*  city.' 
<  When  the  case  is  so  clear  upon  the  construction  of  the  act 
itself,  there  is  no  need  to  refer  to  the  powerful  corroboration  which 
this  construction  receives  from  what  confessedly  preceded  its  en- 
actment, or  from  the  interpretation  which  has,  till  very  recently, 
been  put  upon  it  in  practice.     It  is  quite  certain  that,  when  the 
act  was  in  preparation,  the  heritors  of  the  Barony  parish  required 
that  satisfaction,  both  as  to  the  statute-labour  and  the  poor's  rates, 
which  the  Lord  Ordinary  thinks  they  have  obtained  by  the  clauses 
in  question ;  and  it  is  admitted  that,  after  they  had  submitted 
their  amendments,  they  allowed  the  act  to  pass  without  opposi- 
tion.    He  is  aware,  however,  that  the  admissibility  of  such  evi- 
dence, however  powerfully  it  may  influence  the  mind,  is  very 
questionable,  and  therefore  he  in  no  degree  rests  his  judgment 
upon  it.     With  regard  to  the  subsequent  practice,  however^  he 
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inclines  to  think,  that,  when  it  has  been  unifom, — of  manjr  years 
standing, — and  against  the  interest  of  those  by  whose  eonsent  it 
has  been  established, — it  may  fedrly  be  looked  to  for  elucidating 
the  true  meaning  of  any  doabtfdl  or  obscure  enactments.  Against 
a  plain  and  precise  statute  (at  least  since  the  Union)  no  practice 
can  be  of  any  avail ;  and  the  Lord  Ordinary  thinks  the  statute 
clear  enough  here.  But  the  defenders  can  scarcely  deny,  that,  in 
their  view  of  its  meaning,  its  enactments  are  full  of  obscurity,  and 
that  it  is  competent,  therefore,  to  refer  to  early  and  long>continaed 
practice  for  their  elucidation.  Now,  the  practice  in  this  case 
amounts  to  no  less  than  this,  that  ever  since  the  passing  of  the 
act  in  1800,  down  to  1831,  the  Magistrates,  upon  whose  petition 
it  proceeded,  have  all  along  recognised  their  liability  under  the 
clause  in  dispute,  and  have  every  year  paid  over  large  sums,  vary- 
ing from  L.800  to  L.1795,  as  their  share  of  the  Barony  poor 
assessments.  In  1811,  when  the  first  great  increase  of  these 
assessments  took  pbtce,  the  matter  was  remitted  to  a  select  con^- 
mittee,  who  gave  in  a  full  and  well-considered  report,  expressing 
their  clear  conviction  that  the  increased  demand  could  not  be  re- 
sisted ;  and  this  was  deliberately  adopted  by  the  Council,  and  acted 
upon  ever  after.  In  1821,  some  objections  having  been  taken, 
not  to  the  general  legality  of  the  charge,  but  to  the  way  of  ascer- 
taining its  amount,  another  committee  of  the  Town-Council  was 
appointed  to  adjust  this  matter  with  the  Barony  heritors,  which 
they  accordingly  effected,  and  gave  in  a  long  and  elaborate  report 
to  the  Council,  with  a  scheme  for  checking  the  assessor's  charges 
in  a  particular  way,  which  was  also  adopted  and  acted  upon  down 
till  1831.  In  that  year  a  new  light  broke  in  upon  the  Magistrates, 
and  it  was  discovered  that  they  who  framed  and  carried  through 
the  act  in  1800,  were  altogether  mistaken  as  to  its  meaning;  and 
that  their  practice,  and  that  of  their  successors  for  thirty  years, 
was  against  its  true  construction,  as  well  as  their  own  interest  and 
duty  to  the  city.  The  Lord  Ordinary  thinks,  that  a  more  ex- 
travagant allegation  never  was  brought  forward  in  a  court  of  law ; 
and  sees  nothing  but  the  greatness  of  the  interest  at  stake,  which 
can  explain  the  conduct  of  the  Magistrates  in  embarking  in  so 
unpromising  a  litigation.' 


Opinion  of 
Court. 


The  defenders  reclaimed.     The  Court  ordered  cases. 

Lard  JusHce^-CUrk. — Your  Lordships  will  remember,  that  when 
this  reclaiming  note  was  presented,  we  thought  the  case  deserving 
of  consideration,  and  accordingly  ordered  cases ;  and  I  for  one 
wished  also  to  have  the  same  advantage  as  the  Lord  Ordinary  had, 
by  having  before  me  the  whole  of  the  Act  of  Parliament,  as  I  am 
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not  very  fond  of  looking  merely  at  clauses  called  out  here  and  17  May  1837. 
there.     The  Lord  Ordinary  observed  in  his  note,  that  be  thought    ^"^^^^ 
it  impossible  that  any  body  could  read  the  first  fourteen  sections  of  oulTn  v"^ 
the  act,  without  arriving  at  Uie  same  conclusiou  as  himself;  aod  Ewingand 
now  that  I  have  read  them,  I  have  come  to  the  same  conclusion  as    ^  ^^ 
the  Lord  Ordinary.     It  appears  to  me  that  it  is  impossible,  on  a  OpiDion  of 
fair  construction  of  this  Act  of  Parliament,  while  the  obligation  of  ^^^ 
relief  is  conceived  in  language  so  perfectly  plain  and  intelligible, 
to  give  effect  to  that  clear  proviso,  without  holding  it  equally  cer- 
tain, that  while  the  Magistrates  of  Glasgow  are  entitled  to  levy 
poor's  rates  on  the  holders  of  the  lands  and  bouses  in  question,  in 
the  same  way  as  on  those  within  the  old  royalty,  they  are  at  the 
same  time  liable  to  the  Barony  parish,  as  the  proprietors  of  the 
houses  built  on  those  lands  were  formerly  liable  to  that  parish.     It 
is  perfectly  clear,  that  when  you  look  at  the  preamble  of  the  act, 
and  the  very  anxious  provbions  contained  in  it  in  regard  to  the 
conversion  of  statute-labour,  and  proportions  to  be  paid  to  the 
Barony  parish,  while  the  right  to  the  tithes  is  to  remain  as  before ; 
and  when  you  look  also  to  the  way  in  which  provision  is  made  for 
the  levying  of  cess,  and  paying  the  proportions  of  it  effeiring  to 
those  lands,  it  is  manifest  that  it  had  been  considered,  that,  upon 
the  ground  of  expediency  alone,  it  was  important  that  the  lands 
specified  in  the  act  should  be  annexed  to,  and  brought  within  the 
royalty  of  Glasgow*    That  was  in  reality  the  only  object  of  this 
act ;  and  looking  at  the  different  sections,  it  will  be  seen,  that  while 
tbey  make  all  those  various  provisions,  the  chief  object  is,  that  these 
lands  should  be  comprehended  within,  and  make  part  of  the  royalty 
of  the  city.     To  suppose  that  when  this  object  was  accomplished, 
the  interests  of  the  Barony  parish  were  further  meant  to  be  affected ; 
that  those  lands,  with  the  valuable  houses  erected  upon  them,  form- 
ing squares  and  streets,  and  at  the  time  liable  to,  and  paying  poor's 
rates  along  with  the  other  parts  of  that  parish,  were  for  ever  to  be 
liberated  from  that  liability,  and  the  power  of  assessment  cut  off, 
without  any  equivalent,  seems  altogether  inconceivable ;  the  more 
especially  when  it  is  seen  that  the  act  anxiously  provides  for  the 
sum  of  L.5  being  secured  to  the  Barony  parish  on  account  of  the 
statute-labour  conversion.     Accordingly,  the  defenders  are  driven, 
as  Mr  Ivory  arguc|s  in  his  case,  to  the  conclusion,  that  this  obliga- 
tion of  relief  has  no  meaning  at  all,  but  has  just  somehow  or  other 
crept  into  the  statute.    Now,  my  Lords,  keeping  in  view  the  words 
of  this  enactment,  that  the  Magistrates  and  Town^Council  <  shall 
^  also,  from  the  funds  of  the  community  of  the  said  city,  relieve  the 
*  holders  and  occupiers  of  houses  or  lands  in  the  said  extended 
^  royalty  of  the  poor's  rates  payable  by  them  to  the  Barony  parishi 
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17  May  1837.  <  as  having  been  a  part  thereof  before  passing  this  act,'  does  it  not 
expressly  declare  that  they  shall  be  bound,  out  of  the  funds  of  the 
community  of  Glasgow,  to  relieve  the  whole  of  the  proprietors  of 
houses  or  lands  of  the  poor's  rates  payable  to  that  parish,  as  having 
been  part  of  it  before  the  passing  of  this  act  ?  To  suppose  that  this 
express  provision  has  no  meaning  at  all,  is  a  proposition  to  which  I 
can  pay  no  regard.  It  was  a  most  just  and  equitable  provision,  in 
reference  both  to  the  interests  of  the  parish,  from  the  limits  of  which 
the  lands  had  been  separated,  and  to  those  of  the  city  of  Glasgow 
itself,  that  was  acquiring  the  benefit  of  the  extension  of  its  royalty, 
with  the  power,  at  the  same  time,  of  levying  from  the  annexed 
lands,  not  only  cess  and  statute-labour  conversion  money,  but  like- 
wise poor's  rates,  in  the  same  way  as  was  competent  over  the  an- 
cient royalty  of  the  city.  But,  in  addition  to  the  fair  construction 
of  all  those  clauses,  while  the  meaning  of  the  Legislature  is  suflS- 
ciently  manifest,  you  have  this  important  circumstance,  that  those 
very  persons  who  got  the  Act  of  Parliament  to  make  Glasgow  one 
great  and  magnificent  city,  as  it  now  is,  by  including  all  those < 
streets  and  squares  within  its  territory,  acting  on  their  clear  under- 
standing of  the  Act  of  Parliament,  proceed  immediately  to  levy  the 
city's  poor  rates  over  those  newly  annexed  lands,  and  then  proceed, 
in  the  fair  fulfilment  ^f  this  obligation,  to  relieve  the  parties  from 
all  claims  at  the  instance  of  the  Barony  heritors,  by  paying  over 
to  the  treasurer  of  the  Barony  parish  the  sums  that  had  been  assess- 
ed by  those  heritors.  Thi^  having  been  continued  for  a  period  of 
thirty  years,  is  a  clear  proof  of  the  understanding  of  all  parties  con* 
cerned,  and  affords  a  sound  ground  for  interpreting  the  act,  if 
there  were  any  doubt  as  to  its  true  meaning.  1  may,  however,  ob- 
serve, that  there  appears  some  little  difficulty,  in  point  of  form,  from 
the  way  the  interlocutor  is  worded.    The  Lord  Ordinary  <  decerns, 

*  in  terms  of  the  conclusions  of  the  libel,  against  the  defenders, 

*  James  Ewing  and  William  Dunn,  severally,  for  the  sums  of 

*  money  concluded  for  against  each  of  the  said  defenders,  with  in- 

<  terest  upon  the  said  several  sums,  as  libelled ;  and  in  the  event 

*  of  payment  not  being  made  of  the  said  several  sums  by  the  said 

*  defenders,  within  twenty-one  days  after  this  interlocutor  shall  be 

<  final,  decerns  also  against  the  other  defenders,  the  Magistrates  and 

<  Town-Council  of  the  said  city  of  Glasgow,  and  their  successors 

<  in  office,  for  such  of  the  said  sums  as  may  be  then  unpaid,'  &c. 
Now,  I  must  own  I  was  a  little  startled  by  the  way  in  which  that 
part  of  the  interlocutor  is  worded.  It  seems  rather  odd  to  decern 
against  the  Magistrates  for  that  part  of  the  sums  that  shall  not  be 
paid  ;  and  it  seemed  doubtful  to  me  whether  that  was  the  way  in 
which  the  judgment  ought  to  be  expressed  ;  but  as  to  the  substan- 
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tial  part  of  tbe  case  I  have  no  doubt,  and  that  the  Magistrates  and  17  May  1837. 
Council  and  community  are  liable,  however  the  finding  may  be  ex-     ^'^•V**^ 

J  Burns  and 

pressed.  ^      Others  V. 

Lord  Meadowbank. — I  have  studied  the  case  as  your  Lordship  Ewing  and 
has  done,  and  I  have  no  doubt  of  its  substantial  justice.     I  think  it     ''^"' 
quite  legitimate,  where  there  is  doubt  of  the  true  import  of  the  Opinion  of 
terms  used  in  an  Act  of  Parliament,  or  any  public  instrument,  to  ^^"'^ 
arrive  at  their  just  interpretation  through  the  practice  under  and 
with  reference  to  such  instrument.*    Accordingly,  I  consider  that 
the  practice  in  this  case,  which  is  established  beyond  all  doubt, 
makes  the  true  meaning  of  this  private  and  local  statute  quite  un-» 
questionable. 

Ijord  Gleidee. — Perhaps  something  may  be  said  with  regard  to 
that  provision  of  relief,  that,  on  the  whole,  it  goes  too  far ;  but,  on 
the  whole  matter,  it  appeared  to  me,  that  this  is  a  declaration  for  the 
Magistrates  at  once  to  relieve  the  heritors  of  the  added  part  of  all 
claims  at  the  instance  of  the  Barony  parish.  I  think  it  puts  an  end 
to  the  possibility  of  founding  on  the  clause  of  annexation  to  the 
town  churches.  There  is  an  annexation,  but  qualified  by  this  ne- 
cessity, of  relieving  the  inhabitants  of  the  part  added  to  the  royal- 
ty. {  would  go  so  far  as  to  say,  that  there  is  an  absolute  declara- 
tion on  the  part  of  the  Legislature  that  they  shall  remain  liable. 
But  on  the  question,  whether  they  remain  liable,  you  are  not  to  go 
to  the  clause  annexing  the  lands  to  tbe  town  churches,  as  if  it  stood 
unqualified ;  and  then  it  appears  to  me,  that  the  town  being  obliged 
to  relieve  those  heritors  of  all  claims  at  the  instance  of  the  Barony 
parish,  if  there  is  no  unreasonable  charge  made,  it  must  be  sustain- 
ed, and  the  town  must  pay  it.  It  is  impossible  for  me,  in  the  ques- 
tion before  us,  to  say  that  it  is  a  just  claim  of  relief,  merely  because 
it  has  been  paid  all  along.  I  just  throw  the  thing  open,  and  I  think, 
on  the  fair  construction  of  the  statute,  there  is  a  clear  case  that  the 
town  are  bound  to  relieve  them ;  and,  on  the  other  hand,  an  express 
admission  by  the  town,  for  a  vast  number  of  years,  that  such  a  claim 
existed :  and  in  fact  they  did  relieve  them.  With  regard  to  that 
difficulty  your  Lordship  alluded  to,  I  do  not  think  there  is  so  much 
in  it.  If  the  statute  had  all  along  been  libelled  on,  there  would 
have  been  a  difficulty  in  arranging  in  any  other  way  than  in  de- 
cerning against  the  heritors,  leaving  them  to  take  their  relief;  but 
the  summons  subsumes  the  constant  practice  of  the  Magistrates 
paying,  without  any  demand  on  the  heritors  at  all.  Whether  that 
was  a  good  way  or  not  does  not  signify ;  but  it  makes  the  judg- 
ment conformable  with  the  libel.  The  summons  libels  on  the  prac- 
tice, that  the  Magistrates  were  accustomed  to  pay  at  once  when 
called  on ;  and  1  observe  no  special  objection  is  made  against  the 
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17  May  1837.  present  charge,  as  being  an  improper  quantum  that  has  been  laid 
on.  llierefore,  from  the  practice  here,  I  think  that  they  are  now 
bound  to  pay,  as  they  have  been  in  the  habit  of  paying  for  a  length 
of  time. 

Lord  MediDt/n. — If  this  case  had  occurred  immediately  after  this 
Act  of  Parliament  had  passed,  when  there  was  no  practice  under  it, 
I  should  have  had  no  doubt  whatever  as  to  the  interpretation  of  it 
Notwithstanding  the  opinions  expressed  by  both  your  Lordships, 
and  notwithstanding  the  manner  in  which  the  Lord  Ordinary  treats 
the  argument  of  the  defenders,  I  should  have  had  no  difficulty  in 
coming  to  the  conclusion,  that  those  who  were  formerly  heritors  of 
the  Barony  parish  should  have  been  entirely  relieved  from  the  pay- 
ment of  the  poor's  rates  for  that  parish.  These  lands  were  not 
merely  annexed  to  Glasgow.  The  object  was  not  merely  to  extend 
the  royalty,  but  it  was  to  disjoin  those  pieces  of  ground  from  the 
Barony  parish.  I  have  read  the  Act  of  Parliament,  as  the  Lord 
Ordinary  has  desired  me  to  do,  and  I  cannot  say  that  it  occurs  to 
me  as  of  the  slightest  importance  to  consider  in  what  position  of  an 
Act  of  Parliament  that  clause  of  disjunction  is  to  be  found.  In  fact, 
if  the  position  of  a  distinct  substantive  clause  in  an  Act  of  Parlia« 
ment  be  of  any  consequence,  I  understand  it  is  a  rule  of  interpre- 
tation well  known  in  the  law  of  England,  that  if  a  clause  deviates 
from  a  preceding  one,  it  is  the  subsequent  clause  that  decides.  But 
I  do  not  go  on  that  at  all.  I  have  examined  the  Act  of  Parliament, 
as  I  have  been  required  to  do ;  and  when  I  see  that  it  disjoins  those 
lands  from  the  Barony  parish,  and  annexes  them  to  Glasgow,  I  can- 
not see  that  I  can  hold  them  to  be  liable  for  any  rate  to  that  Barony 
parish,  unless  they  are  specially  declared  so  to  be.  Now,  the  an- 
nexation is  made  under  conditions ;  and  attend  to  what  those  con- 
ditions are.  I  in  vain  look  for  any  condition  by  which  those  who 
were  Barony  parish  heritors  are  to  be  still  liable  for  poor's  rates  there. 
I  think  it  has  not  been  sufficiently  attended  to  in  the  discussion  be- 
fore the  Lord  Ordinary,  or  in  the  papers,  that  there  is  but  one  bur- 
den, properly  speaking,  under  which  these  lands  lie,  and  that  is  tiie 
cess.  And  as  these  lands  are  distinctly  disjoined  from  the  Barony 
parish,  had  it  not  been  the  10th  clause,  1  should  have  considered 
them  not  liable  for  the  cess  to  the  county,  but  to  the  town.  But 
he  condition  of  the  disjunction  was  expressly  under  this  provision. 
That  the  several  lands  hereby  annexed  to  the  royalty  of  the  city 
of  Glasgow,  besides  the  cess  to  be  levied  by  the  collectors  of  the 
town,  for  and  in  respect  of  the  houses  and  buildings  erected  there- 
on, shall  remain  liable  and  be  subjected  to  the  payment  of  a  rate- 
able proportion  of  the  cess  or  land-tax,  and  other  public  burdens 
imposed,  or  to  be  imposed  on  the  shire  of  Lanark,  for  and  in  re» 


No.  154.  COURT  OF  SESSION,  881 

*  spect  of  the  groand,  which  cess  shall  be  paid  by  the  Magistrates  17  May  1837. 

*  and  Town*Council  of  the  said  city  from  the  funds  of  the  commu-     ^^^^v"^^ 

<  nity,  and  shall  be  levied  in  the  usual  manner,  any  thing  in  this  act  ou[ers  v" 

*  notwithstanding/     Now,  that  was  a  very  proper  condition  for  the  Ewing  and 
county  to  make,  that  no  part  of  their  cess  should  be  taken  away*        "* 
But  then  it  is  not  left  to  be  implied  that  they  are,  though  disjoined,  Opinion  of 
still  liable  for  county  cess ;  but  it  is  distinctly  said  that  they  shall  ^^^'^* 

be  still  liable ;  and  as  this  would  make  them  liable  for  cess,  both  in 
the  city  and  county,  it  is  most  properly  provided  that  the  Magis* 
trates  are  to  pay  it  out  of  the  funds  of  the  community.  And  why? 
Because  the  cess  is  one  of  those  burdens  going  to  the  common  funds 
of  the  city,  out  of  which  the  cess  for  the  county  naturally  should  be 
paid.  There  are  also  the  burdens  of  statute- labour  and  poor's  rates. 
The  statute-labour  is  provided  for  in  this  way :  <  That  the  said  Ma- 

*  gistrates  and  Town- Council  shall  hereafter  pay,  from  the  money 

<  raised  for  the  conversion  of  the  statute-labour  within  the  said 

<  city,  to  the  heritors  legally  appointed  to  repair  and  maintain  the 

<  public  roads  in  the  western  district  of  the  Barony  parish  of  Glas< 

<  gow,  five  pounds  sterling  yearly,  as  a  conversion  for  the  statute- 

<  labour  of  the  said  annexed  lands/  Now,  this  is  properly  a  personal 
tax ;  and  does  it  say  the  money  due  for  these  lands  under  the  con-> 
version  is  still  to  be  paid  ?  No :  it  says  distinctly,  there  shall  be  paid 
£.5  as  a  conversion  for  the  whole  lands  so  designed ;  and  this  sum 
is  to  paid  most  properly  out  of  the  funds  raised  for  the  conversion 
of  the  statute  labour,  not  from  the  general  funds  of  the  city.  These 
lands  now  paid  the  statute-labour  within  the  city,  and  from  that 
fund  this  payment  was  most  properly  made.  The  stipulation  is  not 
that  the  whole  money  should  be  paid  to  the  county,  which  might  have 
amounted  to  L.50,  but  only  this  sum  of  L.5,  which  should  be  given 
as  an  equivalent  for  withdrawing  part  of  these  lands  from  the  Ba** 
rony  parish,  of  which  they  afterwards  were  to  form  no  part.  What 
is  the  reason  why  the  Legislature  did  not  make  the  same  stipulation 
with  regard  to  the  poor's  rates?  viz.  that  the  Magistrates  should 
pay  the  same  over  to  the  parish,  and  relieve  the  heritors  of  the  an- 
nexed and  disjoined  lands,  as  they  were  now  to  pay  poor's  rates 
within  the  town.  I  cannot  understand  how,  since  the  parties  spe- 
cially provided  for  cess  and  statute-labour,  they  did  not  specially 
provide  also,  that  this  burden  of  poor's  rates  was  to  continue  on  the 
heritors  of  the  disjoined  lands,  the  Magistrates  relieving  them  of 
the  payment,  if  this  was  really  intended.  It  is  not  difficult  to  see 
how  this  should  have  been  done.  Suppose  there  had  been  no  clause 
of  relief,  and  those  lands  totally  disjoined,  it  is  certain  the  liability 
to  the  parish  would  have  ceased.  Now,  what  difference  can  the 
clause  of  relief  make  ?  It  is  quite  new  to  me,  that  a  clause  of  relief 
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17  May  1837.  can  Operate  to  constitute  a  principal  obligation.  That  is  a  rule  of 
interpretation  not  yet  admitted  into  our  law.  The  reading  of  the 
clause,  however,  is  of  importance  :  '  And  shall  also,  from  the  funds 

<  of  the  community  of  the  said  city,  relieve  the  holders  and  occu- 
*  piers  of  houses  or  lands  in  the  said  extended  royalty  of  the  poor's 
^  rates  payable  by  them  to  the  said  Barony  parish,  as  having  been 

<  a  part  thereof  before  passing  this  act'.  That  does  not  make  *  pay- 
^  able'  equivalent  to  the  expression  <  to  be  paid.'  If  they  can  make 
it  out  that  it  was  still  payable,  unquestionably  the  town,  from  their 
funds,  was  bound  to  relieve  them,  and  Mr  Ewing  cannot  be  made 
responsible  for  it.  But  I  say  decidedly,  that  if  this  question  had 
arisen  immediately  after  the  passing  of  this  act,  I  should  teve  had 
no  hesitation  in  giving  the  opinion,  that  there  was  no  obligation 
here  to  pay  poor's  rates,  because  it  was  so  easy  to  make  this  provi- 
sion, if  it  had  been  so  intended,  when  provision  was  made  for  other 
burdens,  and  when  they  were  actually  legisb^ing  with  the  poor's 
rates  in  their  view.  In  truth,  I  cannot  underdtaijid  how,  when  the 
lands  were  disjoined,  the  property  was  to  remain  liable  for  the  poor's 
rates  of  the  county  parish,  unless  some  special  clause  was  introduced 
to  that  effect.  It  is  quite  true,  that  if  the  defenders  should  be  found 
liable,  this  clause  will  make  the  Magistrates  relieve  'them.  At  the 
same  time,  I  think  it  unsound  law  that  this  clause  of  relief  should 
make  those  parties  liable.  Such,  I  think,  would  have  been  my  opi- 
nion, looking  merely  to  the  words  of  the  act ;  but,  looking  to  the 
interpretation  put  upon  it  by  the  parties,  I  have  great  difficulty  in 
getting  over  the  fact,  that  this  act  was  passed  in  1800  or  1801 ;  and 
if  the  Magistrates  continued  to  pay  for  only  a  few  years,  I  would 
not  have  held  it  of  so  much  consequence,  as  the  chamberlain  might 
have  mistaken ;  but  what  I  lay  the  great  stress  upon  is,  that  this 
special  case  was  distinctly  brought  before  the  Magistrates  in  181 1, 
and  most  certainly  they  have  held  that  they  were  bound  to  pay  these 
sums.  But  it  came  to  be  a  sum  which  they  thought  it  well  to  con* 
sider,  although  not  certainly  so  large  as  it  is  now.  And  what  is 
done?  Why,  holding  that  the  heritors  of  these  lands  continued 
liable  to  pay  poor's  rates  in  the  Barony  parish,  they  gave  an  order 
to  pay  it  out  of  the  funds  of  the  poor,  for  which  they  had  no  autho- 
rity whatever  from  the  statute,  as  the  statute  distinctly  says  the  re- 
lief is  to  come  from  the  funds  of  the  community,  and  I  think  the 
payers  of  poor's  rates  in  Glasgow  are  quite  entitled  to  object  to  it. 
It  must  make  a  great  difference  whether  £.1000  is  raised  out  of  the 
poor's  rates,  or  out  of  the  funds  of  that  great  city.  But  although 
this  shows  how  very  negligently  and  inattentively  parties  have  en- 
tered into  these  proceedings,  yet,  after  what  has  been  done,  I  think 
I  must  give  in  to  the  belief,  that  it  was  otherwise  intended  by  the 
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parties  at  the  time ;  and  since  your  Lordships  think  differently  from  17  May  1837. 
me,  I  am  bound  to  hold  that  there  is  here  an  ambiguity  in  the    ^"^v^ 
terms  of  the  statute,  and,  therefore,  as  the  practice  has  been  uniform  oi^bera^v. 
for  diese  thirty  years,  that  the  parties  are  the  best  interpreters  of  £wing  and 
their meaning,  and  of  the  statute  itself.  ^ 

Lord  Mectdawbank* — In  consequence  of  what  has  been  stated  by  Opinion  of 
Lord  Medwyn,  I  deem  it  proper  to  add,  that  if  I  had  thought,  as 
his  Lordship  does,  that  the  words  of  the  statute  are  clear,  I  should 
not  hare  felt  myself  at  liberty  to  look  to  the  practice  at  all.  I  have 
taken  the  practice  into  view,  exclusively  on  the  ground  that,  in  the 
terms  employed  in  the  statute,  there  is  great  ambiguity.  For  if  I 
held  it  clear  that  the  statute  imported  one  thing,  and  the  practice 
another,  I  had  no  right  to  have  gone  beyond  the  instrument  itself. 

The  LorcU  adhered^  and  found  additional  expenses.  Judgment. 

Lord  Ordinary,  Jeffrey.  Act.  SoL-Gen.  fRuiherfurd,)  and  Miller.         Alt.  Dean 

ofFac.  {Hope,)  Ivory,  George  Dunbp,  W.  S.  and  Campbell  ^  M^DowaU, 

S.  S.  C.  Agents.  T.  Clerk. 

R. 


SECOifD  DIVISION. 

No.  CLV.  I6ih  May  1887. 

ROSCOE  AND  RIGG,  and  Mandatary, 

against 

WILLIAM  RICHARDSON. 

Sale. — Principal  and  Agent. — Circumstances  where  found,  that 
there  had  been  employment^  and  an  undertaking  to  furnish  a  specific 
quantity  ofoUf  by  a  broker  to  his  employer. 

In  a  count  and  reckoning  betwixt  these  parties,  a  question  arose.  Narrative, 
whether  Roscoe  and  Rigg,  who  are  commission  agents  and  brokers 
in  Liverpool,  had  been  employed,  and  had  undertaken,  as  brokers, 
to  purchase  a  specific  quantity  of  twenty  tuns  of  pale  seal  oil,  for 
William  Richardson,  oil  and  colourman  in  Glasgow ;  or  whether 
they  were  entitled,  under  their  employment,  tq  purchase  any  smaller 
quantity  of  oil,  to  the  effect  of  binding  Richardson  by  the  trans- 
action. The  nature  and  terms  of  the  bargain  depended  on  the 
following  correspondence : 

On  2d  September  1832,  in  answer  to  a  letter  which  the  defender, 


884  DECISIONS  OF  THE  No.  166. 

18  May  1637.  RicLardson,  had  writteD,  the  parsuers  wrote  to  hitn  as  follows : 
'^•^■V^*^    *  We  think  pale  seal  oil  very  safe  at  present  at  say  L.80  per  ton, 

f  ^Richwcbonf  *  *®  ^^^V  '^^*^®  "®^  ^^V  ^®  cxpectod  here/     On  receipt  of  this  ad- 

vice,  on  the  4th  of  the  same  month,  the  defender  wrote :  <  You  can 

Narrative.        ^  purchase  for  me  twenty  tuns  pale  seal  oil,  at  L.80  per  tnn  imperial, 

<  or  as  near  this  limit  as  possible,  under  or  above,  as  the  market 

*  will  permit,  payment  by  my  acceptance  at  four  months ;  and  as 

*  this  purchase  is  made  for  the  chance  of  a  rise^  you  can  store  it  in 

<  the  meantime  till  my  acceptance  is  paid, — a  mode  of  payment 

*  which  I  suppose  you  can  readily  get  accepted*' 

On  the  8th  September,  the  pursuers  acknowledged  receipt  of 
these  instructions,  stating  that  vessels  were  expected  with  oil ;  and, 
on  the  15th  September,  they  wrote  that  they  had  executed  his 
order.     Their  letter  was  as  follows :   *  We  hare  the  pleasure  to 

*  inform  you  that  we  have  secured  you  twenty  tuns  seal  oil  at  L.30, 

*  10s.  per  tun.     This  will  be  landed  and  stored  in  a  few  days,  when 

<  we  shall  hand  you  invoice.     Sales  have  been  made  to-day  in  quan- 

<  tity  at  L.31,  at  which  importers  now  hold  very  firm/ 

Qn  the  20th  September,  the  pursuers  wrote :  <  Annexed  you  have 

<  invoice  of  the  pale  seal  oil  for  your  order.     The  remainder  of  the 

*  parcel  turning  out  coloured,  we  rejected  it     Please  to  accept  the 

*  inclosed  draft,  and  return  it  to  us  in  course.'  On  24th  September, 
the  defender  answered  :  *  I  have  your  &vour  of  the  20th,  with  in- 

<  voice  of  thirty-seven  casks  pale  seal  oil,  being  part  purchase  of 

*  twenty  tuns  advised  as  made  on  my  account  on  15th  instant. 

<  As  there  is  another  party  interested  in  this  transaction,  who  de- 

*  dines  to  Any  part  of  it  being  cancelled,  the  house  from  whom  you 

*  bought  it  will  require  to  deliver  the  full  quantity  of  pale  descrip- 
^  tion,  or  we  have  no  objections  to  take  the  straw-coloured  at  a 

*  price,  of  which  you  will  please  send  sample  ;  that  is,  the  market 
^  price  of  the  day  to  be  allowed,  on  which  the  purchase  was  made.' 

On  the  27th,  Che-  pursners  wrote :  <  Our  contract  with  the  sellers 

*  of  the  pale  seal  oil,  bought  for  your  account,  was  for  all  the  pale 

*  oil  on  board,  which  was  expected  to  be  considerably  more  than 

*  Aere  proved  upon  being  examined ;  and  as  you  had  not  giv6n  us 

<  any  orders  for  straw-coloured  oil,  we  of  iXHirse  rejected  all  but  pale. 

<  The  whole  of  the  oil  has  been  sold,,  and  we  of  course  have  no  claim 

<  on  the  party  for  a  further  quantity.     We  shall  be  obliged  by 

*  your  returning  our  draft  for  amount  of  invoice  by  return  of  post' 
On  the  29th,  the  defender  wrote  to  the  pursuers :  <  As  it  now  ap- 
-<  pears  that  you  had  advised,  without  any  qualification,  the  purchase 

*  of  twenty  tuns  pale  seal  oil,  which,  from  tire  reason  you  have  men* 

<  tioned,  could  not  be  delivered,  the  party  interested  in  the  trans^ 
'  action  declines  with  me  the  purchase  altogether,  and  claims  the 
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difference  in  price  betwixt  what  the  oil  was  bought  at,  and  what  18  May  1837. 
it  would  have  been  sold  at  in  the  interim*    This  di£ference  you    ^^"^y^ 
will  please  place  to  the  credit  of  my  account.     A  profit  of  at  least  ^^(^^^^^^^ 

L.1  per  tun  would  have  been  secured  and  realised  here  upon  the       

transaction,  but  for  the  circumstance  of  your  having  only  handed  ^^i^^^'^^* 
a  partial  invoice  while  the  market  was  rising.  Your  draft  is  in- 
closed unaccepted.' 
On  the  2d  of  October,  the  pursuers  wrote  the  defender,  re-in- 
closing  the  draft  for  acceptance,  and  intimating,  that  if  it  was  not 
accepted,  they  would  forthwith  resell  the  oil  for  a  cash  payment.  Of 
the  same  date,  and  in  answer  to  the  pursuers'  letter  of  the  1st  Oc- 
tober, the  defender  wrote,  stating  that  he  could  have  resold  the  oil 
at  a  profit  of  L.1  per  tun,  which  he  was  ready  to  prove^  and  request- 
ing to  know  the  name  of  the  seller,  with  the  terms  of  the  contract 
as  between  him  and  the  pursuers,  ^  that  steps  may  be  taken  against 

*  all  concerned.'  On  the  4tb,  the  pursuers  wrote,  refusing  to  com- 
municate the  name  of  the  seller,  because,  as  they  said,  <  he  looked 

*  only  to  them  for  the  amount  of  the  purchase ;'  and  again  intima- 
ting, that  <  if  you  do  not  return  our  draft  accepted  in  course  of  post, 

*  we  shall  most  assuredly  resell  the  oil.'  On  the  6th,  the  defender 
wrote  in  answer  as  follows :  '  I  have  your  favour  of  the  4th  instant^ 
^  and  as  our  correspondence  seems  to  lead  to  no  result,  I  have  no  ob- 

*  jections  that  the  oil  be  resold  in  the  meantime,  on  condition  that 

*  you  refer  the  question  to  parties  to  be  mutually  chosen.     To  this 

<  I  do  not  anticipate  that  you  can  have  any  objections.  Before 
^  selling,  you  can  let  me  know  what  can  be  obtained  for  it  in  Liver- 
^  pool ;  but  if  a  better  price  can  be  obtained  here,  I  shall  get  you 

*  an  offer  submitted  for  it.' 

On  the  9th,  the  pursuers  replied  to  the  foregoing  letter,  saying 
that  they  would  sell  the  oil  without  reference  to  the  defender  fur- 
ther on  the  subject,  and  that  they  would  not  recognise  him  as  ha- 
vitig  any  control  over  it  They  concluded  the  letter  by  rejecting 
the  reference  proposed  by  the  defender. . 

.  On  the  1  Itb  October,  the  defender  wrote  the  pursuers  the  follow- 
ing letter,  which  closed  the  correspondence :  *  I  have  your  letter  of 

*  the  9th  instant.  Since  you  have  withheld  the  name  of  the  house 
^  from  whom  you  purchased  the  oil,  assumed  the  part  of  principals, 
'  while  you  were  only  acting  as  agents,  communicating  the  purchase 
^  as  made  in  the  usual  way,  as  already  advised,  I  shall  hold  you  re** 

*  sponsible  for  the  difference  in  price  which  could  have  been  obtain* 

*  ed  upon  the  entire  purchase.     If  you  could  not  have  bought  upon 

*  the  terms  which  I  authorised,  you  should  have  informed  me,  and 

<  there  would  have  been  an  end  of  the  transaction.     But  to  advis* 

<  a  purchase  of  twenty  tuns  as  agents,  and  then,  when  the  article 
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18  May  1837.  <  had  riseo,  to  send  an  invoice  as  principals,  of  nine  and  a  half  tuns, 
'^*<^V^^    *  is  calculating  too  much  upon  forbearance  to  suppose  that  this  will 

^^.tl^^  •  be  submitted  to.' 

The  pursuers  then  brought  the  present  acdon  before  the  Magis- 
trates of  Glasgow,  concluding  for  a  balance  on  an  account-current. 

It  turned  out  that  the  full  quantity  of  the  oil  ordered  by  the  de» 
fender  was  in  the  ship,  Gem,  but  the  pursuers  had  given  ten  tans 
of  it  to  another  customer,  though  this  was  not  stated  till  a  late  pe- 
riod in  this  cause ;  but  it  was  averred  and  attempted  to  be  proved 
by  the  pursuers'  book-keeper  and  clerk  to  be  the  practice  of  trade 
at  Liverpool  to  execute  orders  for  immediate  use  first,  and  to  post- 
pone such  as  are  for  speculation. 

The  Magistrates  pronounced  the  following  interlocutor:  *  Finds  it 

*  established,  that,  agreeably  to  the  practice  of  the  trade  in  Liverpool, 

<  the  importers  of  such  oil  are  not  bound  to  furnish  the  whole  quan- 

*  tity  purchased  and  sold  while  it  is  still  unshipped,  agreeably  to  the 

*  invoices  or  bills  of  lading,  in  the  event  of  a  deficiency  occurring  in 
^  the  quantity  so  purchased  of  the  specified  quality,  when  the  cargo 
^  is  unloaded  and  examined ;  such  purchases  and  sales  being  consi- 

<  dered  conditional  and  dependent  upon  the  result  of  the  examina- 

<  tion  of  the  cargo  when  loaded :  Finds  it  also  established,  that,  by 

*  the  practice  of  the  trade  in  Liverpool,  the  pursuers  were  not  en- 
^  titled  to  delay  making  the  election,  whether  to  take  or  reject  the 

*  deficient  quantity  of  the  specified  quality,  until  they  consulted  the 

<  defender,  as  their  employer ;  and  finds  they  acted  within  the  terms 

*  and  limits  of  the  defender's  order  in  taking  delivery  of  the  same : 

<  Farther,  finds,  that  although  the  pursuers,  from  the  defender's  spe* 
^  cial  stipulation  of  a  credit  of  four  months,  upon  his  own  accep- 

<  tance,  were  obliged  to  become  bound  to  the  sellers  for  the  price  of 

*  the  said  oil,  they  still  remained  agents  or  brokers  in  relation  to  the 

*  defender,  under  his  original  order ;  and  finds,  that  in^consequence 

<  of  the  defender's  refusal  to  take  delivery,  and  to  pay  the  price  of 

*  the  quantity  of  oil  so  purchased  by  the  pursuers  under  his  order, 

*  apparently  on  account  of  a  fell  in  the  market  price,  the  pursuers 

<  were  entitled,  for  their  own  reimbursement,  to  sell  the  said  oil  acr 

*  cording  to  the  market  prices  current  of  the  day ;  the  regular  pub- 

*  lication  and  notoriety  of  such  current  prices  in  Liverpool  superse- 

<  ding  any  necessity  for  a  sale  by  auction  under  judicial  authority : 

*  Therefore,  upon- the  whole,  repels  the  -defence :  Decerns  against 

<  the  defender  in  terms  of  tlie  Ifbel.' 

Richardson  advocated^  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor  and  note : 

*  The  Lord  Ordinary  having  considered  the  closed  record,  and 
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heard  parties'  procurators  thereon,  and  made  avisandum,  and  con-  18  May  1837.. 
sidered  the  inferior  court  process,  and  proof  and  productions  there-    ^^«^y^^ 
in,  advocates  the  cause,  recalls  the  interlocutors  complained  of,  sus-  f^^^^%F'^^^ 
tains  the  defences,  assoilzies  the  defender,  and  decerns :  Finds  ex- 
penses due/ 

Note. — *  The  Lord  Ordinary  must  think  it  very  unfortunate  that  Note. 
the  respondents  refused  to  go  into  the  reference  offered,  and  an 
amicable  sale  of  the  oiL  He  should  have  thought  that,  if  they 
were  as  confident  as  they  stated  of  the  correctness  of  their  proceed- 
ings, according  to  Liverpool  practice,  the  dispute  might  have  been 
easily  settled  with  very  little  expense  or  trouble*  They  no  doubt 
acted  uprightly  according  to  their  own  yiews ;  and  it  does  not  ap- 
pear in  this  process  that  they  either  got  or  aimed  at  any  profit  to 
themselves  in  withholding  the  full  implement  of  their  pledge  to 
the  advocator ;  and  it  may  also  be  that  the  advocator  was  influen- 
ced by  the  change  of  the  market,  and  may  not  have  done  hand- 
somely in  refusing  to  accept  the  bilL  But  the  Lord  Ordinary 
must  say,  that  a  more  incorrect  mercantile  transaction,  according  to 
the  view  of  it  given  by  the  respondents  themselves,  he  has  seldom 
seen.  Neither  did  they  deal  candidly  with  the  advocator  in  the 
correspondence,  the  case  at  last  coming  to  depend  on  a  fact  which 
was  not  at  all  disclosed  to  him  till  the  parties  were  in  Court. 

<  The  Lord  Ordinary  conceives  that  the  case  is  a  case  of  law, 
depending  on  plain  and  admitted  facts*  The  advocator  employed 
the  respondents,  certainly  as  brokers,  to  purchase  twenty  tuns  of 
pale  seal  oil,  on  the  terms  given.  They  advised  him  that  they  had 
secured  that  quantity.  As  their  letter  indicated  that  the  oil  was 
not  then  landed,  the  alleged  practice  in  Liverpool,  though  but 
feebly  proved,  and  of  doubtful  efficacy,  where  so  unqualified  a  no- 
tice was  sent  to  a  merchant  elsewhere,  might  have  come  in,  if,  de 
fetcto,  the  vessel  referred  to  had  not  contained  twenty  tuns  of  pale 
seal  oil.  But  the  fact  being,  that  twenty  tuns  and  forty-three  gal*- 
Ions  of  pale  seal  oil  were  delivered  from  that  vessel  to  the  respon** 
dents,  their  case  with  the  advocator  comes  to  depend  on  another  point 
altogether^  The  truth  was,  that  they  had  given  at  least  ten  tuns  of 
that  oil  to  another  employer.  Of  this  not  a  word  was  said  in  their 
letters  to  the  advocator,  a  fact  which  indicates  pretty  distinctly  their 
own  feeling,  that  it  could  not  be  a  satis&ctory  explanation.  Their 
letters  plainly  imply  that  the  advocator  had  got  all  the  pale  oil  which 
they  themselves  received  from  the  ship.  But  supposing  that  it 
were  clearly  shown  that  they  had  bound  themselves,  or  promised 
to  deliver  to  Hutchison  and  others  half  of  that  quantity,  what 
would  the  case  come  to,  but  that  they  had  purchased  the  same  oil  for 
two  parties,  or  sold  it  to  two  parties,  very  probably  expecting  that 
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18  May  1837. 


Ro5coe&  Rigg 
V.  Richardson. 

Note. 


there  would  be  sufficient  for  both  in  the  fthip,  and  that  they  pre- 
ferred delivering  to  the  others^  and  throwing  the  deficieney  oil 
the  advocator  ?  They  have  not  proved  even  that  case.  For,  Isi, 
The  order  of  Hutchison  and  Milne,  on  the  2dd  August,  appears 
(for  any  thing  shown  to  the  contrary)  to  have  been  answered  by 
the  ten  tuns  invoiced  to  them  on  the  dOth  August ;  and,  2d,  There 
is  no  evidence  whatever  that  the  respondents  had  juade  any  inti- 
mation to  Hutchison  and  Milne  that  they  had  purchased  or  secured 
for  them  ten  tuns,  or  any  other  quantity  of  the  oil  imported  by  the 
Gem.  As  the  evidence  stands,  therefore,  the  delivery  to  them 
was  a  gratuitous  preference  of  them,  to  the  prejudice  of  the  ad«- 
vocator's  completed  purchase,  as  expressly  announced  to  him :  It 
was  selling  what  was  his  oil  to  another  favoured  customer.  *  It 
would  be  a  singular  usage,  very  different  from  what  the  Lord  Ordi- 
nary has  always  understood  of  the  Liverpool  trade,  which  would 
sanction  such  a  proceeding,  and  there  is  no  evidence  whatever  to 
sanction  it.  But  taking  the  matter  even  in  the  best  view  for  the 
respondents,  that  they  had  come  under  an  express  or  implied  obliga- 
tion to  deliver  to  Hutchison,  &c.  as  for  immediate  use,  and  that  they 
held  themselves  bound  to  satisfy  them  from  the  first  deliveries 
from  the  ship,  were  they  not  bound  to  tell  this  to  the  advocator, 
when  they  informed  him  that  they  had  secured  the  twenty  tons 
for  him  ?  The  case  is  not  as  the  respondents  put  it,  that  they  had 
simply  had  two  orders,  one  for  speculation  and  one  for  immediate 
use.  They  would  even,  in  that  case,  have  been  bound  to  deal 
fairly,  though  no  legal  obligation  might  havearisen.  But  the  es"- 
sence  of  the  case  here  lies  in  the  fact,  that  Uiey  had  annoanced 
the  purchase  as  actually  made  for  him,  with6ut  the  slighest  allu- 
sion to  any  contingency  arising  from  another  order,  and  that  they 
got  the  quantity,  and  might  have  delivered  it  to  him.  If  an  ob- 
ligation to  a  third  party  prevented  them,  could  that  affect  the  ad- 
vocator, or  to  oblige  him  to  accept  of  half  implement,  not  of  his 
order  merely,  but  of  the  purchase  stated  by  the  respondents  to 
have  been  actually  made  on  his  account? 
<  The  question,  whether  the  advocator  was  bound  to  accept  of  the 
nine  tuns  in  such  circumstances,  appears  to  the  Lord  Ordinary  to  be 
purely  a  question  of  law.  The  alleged  usage  about  fulfilling  or- 
ders for  immediate  use  first,  is  very  lamely  proved.  But  he  must 
confess  that  it  appears  to  him  to  be  of  little  importance  in  a  case 
like  this.  He  has  no  idea  that  any  such  practice  can  entitle  a  par- 
ty, whether  as  merchant  or  broker,  so  to  trifle  with  his  correspon- 
dent, as  first  to  tell  him  that  he  has  purchased  according  to  his 
order,  then  to  say  that  the  vendor  had  not  the  quantity  of  th^ 
quality  required,  and,  at  last,  when  forced  to  speak  judicially,  t6 
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*  avow  that  he  got  the  full  quantity  in  the  purchase,  but  gave  more  18  May  1837. 

*  than  half  of  it  to  another  customer..    This  the  Lord  Ordinary  looks     ^'^V^ 

*  upon  as  a  very  serious  question  in  mercantile  law.     He  thinks  p.^'^cLrdsonf 

<  that,  in  point  of  law,  the  advocator  was  not  bound  to  accept  of      

<  the  half  implement  oiFered ;  and  that  it  is  nothing  to  the  purpose,         ^^' 

<  in  the  legal  question,  whether,  in  taking  the  resolution  to  reject 

<  it,  the  advocator  was  influenced  by  the  change  of  market  or  not. 

<  Much  discussion  has  taken  place  on  the  question,  whether  the  re- 

<  spondents,  though  acting  as  brokers  at  first,  rendered  themselves 

<  principals  as  merchants  at  last.     The  Lord  Ordinary  is  inclined 
«  to  think  that  they  did  so,  both  by  the  form  of  the  invoice  to  the 

*  advocator,  and  especially  by  not  disclosing  the  name  of  the  sellers, 

<  when  expressly  required.     The  evasion  of  that  demand  has  too 

*  much  the  appearance  of  an  unwillingness  to  let  the  fact  transpire, 

<  that  they  did  receive  twenty  tuns  from  the  vessel.     But  the  legal 
^  effect  of  it  seems  to  be,  that  they  took  to  themselves  the  charac- 

<  ter  of  vendors ;  and  some  of  the  witnesses  seem  to  be  of  that  opi- 

<  nion.    But,  in  the  Lord  Ordinary's  view  of  the  case,  this  does  not 

<  appear  to  beof  the  importance  attached  to  it.     The  Lord  Ordi- 

<  nary  is  sorry  to  alter  the  judgment  of  the  court  below  in  such  a 
^  case :  but  he  cannot  help  it ;  and  he  is  of  opinion,  that,  in  the 

<  way  the  cause  has  been  treated,  it  is  not  without  considerable  im- 

*  portance.' 

Roscoe  and  Rigg  reclaimed. 

Lord  JiMft'ce-CferA.— The  views  taken  by  the  Lord  Ordinary  are  Opinion  of 
insuperable,  and  I  just  go  upoA  the  terms  of  the  various  letters  ^^"'^ 
founded  on.  (His  Lordship  read  and  explained  the  import  of  the 
correspondence.)  The  practice  of  the  port  of  Liverpool  can  have 
little  to  do  with  the  matter.  Besides,  I  think  there  is  no  proof  of 
the  usage  alleged.  The  book-keeper  and  clerk  of  the  party  can 
scarcely  be  held  as  sufficient  to  establish  the  practice  of  the  trade 
in  Liverpool. 

Lord  Meadowbanh  considered  it  a  plain  case  of  breach  of  con- 
tract 

The  other  Judges  concurred  in  adhering.  . 

The  Lords  unanimously  adhered,  and  found  additional  expenses.  Ju<]gment. 

Lord  Ordinary,  Moncre^,       .    Act.  M^NeUl,  Jiu.  Andertan,  Alt  Dean  o/Fac 

(Eope,)  MaUland,        JRsher  ^  Duncan,  and  John  Ctdlen,  W.  S.  Agents. 

R. 
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SECOND  DIVISION. 

No.  CLVL  I8ik  May  1887. 

>.       SAMUEL  JAMES  HALLAM 

against 

FREDERICK  GYE  and  RICHARD  HUGHES. 

Process. — (New  Trial.) — In  this  case  the  parsoer  obtained  a 
verdict  for  L.2000  of  damages  against  the  defenders,  for  wrongons 
arrest.  (See  Cases,  Jury  SUtings^  22d  Dec.  1835,  F.  C.  p.  2.) 
The  defenders  moved  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  evidence,  and  the  damages  excessive. 
Judgment.  f  he  Court,  Lord  Glenke  dissenting,  refused  the  motion  for  a  nenr 

trial. 

Judge  at  Trial,  Lord  Justice- Ckrk^  (BoyU.)  Act.  P,  Robertson,  Anderson,  Alu 
Dean  ofFac.  {Hope,)  Mcdthnd,  Thos.  DcarUng,  S.S.  C.and  CampbelH  Mack, 
W.  S.  Agents.        Mr  RusaeO,  Clerk. 

R. 


FIRST  DIVISION. 
No.  CLVIL  28d  May  1837. 

AMELIA  SOPHIA,  Viscountess  of  Strathallan,  and 

Others, 
against 

HUGH,  Duke  of  Northumberland,  and  Others,  (Lord 
Glenlyon's  Trustees,)  and  JOHN,  Duke  of  Atholl, 

and  Curator  Bonis. 

Process.  —  (Title  to  pursue.)  —  Executor.  —  Tailzie.  — 
Curator. — A  party  possessing  under  an  entail  which  allowed  the 
estate  to  be  burdened  with  a  provision  to  younger  children  of  three 
yeari  free  rent^  and  who  was  curator  to  his  insane  son^  the  next  heir 
of  entail,  granted  a  bond  in  favour  of  his  younger  son^  for  a  sum  which 
he  declared  should  be  payable  out  of  the  rents  of  the  four  first  years 
after  his  decease.  On  the  succession  of  the  son^  the  ward^  his  sisters^ 
whOf  if  tliey  survived  him^  would  be  his  (the  ward!s)  executors^ 
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brought  a  reduction  of  the  bond^  as  uUra  vires  of  the  granter  under 
the  entail^  and  as  prejudicial  to  his  ward^s  interests^  by  obliging  him 
to  pay  the  principal  out  of  the  first  yearns  rents  ;  and  as  also  pre* 
judicial  to  the  interests  of  the  pursuer s^  by  tending  to  diminish  the 
executry.  On  objection  being  taken  to  the  title  to  pursue^— founds 
that  the  pursuers  had  a  good  title  to  pursue,  without  the  concurrence 
of  the  curator  bonis  of  the  ward,  in  respect  of  their  contingent  inte^ 
rests  in  the  executry  of  the  toard, 

Bt  virtue  of  a  commission  ander  the  Great  Seal  of  England,  and  Narrative. 
of  an  inquisition,  the  present  Duke  of  Atholl  was  declared  a  lunatic, 
in  1803,  and  his  father,  the  late  Duke,  was  appointed  committee 
to  him;  and  in  1818,  the  present  Duke  was  cognosced  fatuus,  in* 
sanus  et  furiosus,  before  the  macers  of  Court,  and  the  late  Duke 
was  retoured  tutor-at-law  to  his  son,  and  administrator  of  all  his 
lands  and  estate,  till  his  death  or  reconvalescence.  The  late  Duke 
continued  as  committee  and  tutor  until  his  death,  in  1830. 
.  The  present  Duke  succeeded  as  heir  of  entail  to  his  father,  un- 
der deeds  of  entail,  to  the  estates  of  Strathordand  others,  in  Perth* 
shire.  These  deeds  contained  the  usual  prohibitions,  clauses,  irri- 
tant and  resolutive,  &c.  of  a  strict  entail,  and,  besides,  conferred  a 
power  on  the  heirs  in  possession  ^  to  provide  their  younger  or  other 

<  children,  beside  the  heir,  with  three  years'  free  rent  of  the  said 

<  lands  and  estates,  so  far  as  the  same  are  free  and  unaffected  for 

<  the  time  with  any  liferents  or  real  debts  that  may  or  shall  then 

<  affect  the  same.' 

In  1824,  the  late  Duke,  while  tutor  and  committee  for  bis  son,  exe- 
cuted abond  in  favour  of  the  Duke  of  Northumberland  and  others, 
as  trustees  for  his  younger  son.  Lord  Glenlyon,  to  the  extent  of 
L.24,000,  ^  or  of  such  other  sum,  more  or  less,  as  three  years'  free 
rent  of  the  said  entailed  lands  may  amount  to  at  the  period  of  my  de- 
cease,' after  deduction  of  the  liferent  or  locality  of  the  Duchess;  and 
t  was  declared,  that  ^  the  amount  of  the  said  three  years'  free  rents  of 
the  said  entailed  estates  as  aforesaid,  shall  be  payable  to  the  said 
trustees  as  aforesaid,  in  three  instalments,  at  and  against  the  first, 
second,  and  third  terms  of  Martinmas  or  Whitsunday  that  shall 
happen  in  the  first,  second,  and  third  years  immediately  succeed- 
ing my  decease,  and  that  by  three  instalments ;  that  is,  the  first  in- 
stalment of  one-third  part  thereof,  of  one  year^sfree  rents,  at  thefirst 
term  of  Whitsunday  or  Martinmas  after  the  expiration  of  one  full 
year  after  my  decease  ;  the  second  instalment,  of  one-third  part 
thereof,  or  one  year's  free  rents,  at  the  first  term  of  Whitsunday 
or  Martinmas  after  the  expiration  of  two  full  years  after  my  de- 
cease ;  and  the  remaining  third  instalment,  of  one-third  part  there- 
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23  May  1837.  <  of,  or  one  year's  free  rents,  at  the  first  term  of  Whitsunday  or 
^"^V"*^    *  Martinmas  after  the  expiration  of  three  full  years  after  my  de- 

S,XT.nd  •  <««««.  with  a  fifth  part  more,'  &c 

Others  v.  Lord  It  was  further  provided,  that  the  persons  haying  the  custody  of 
Trustees^  ^^^  present  Duke  should  be  entitled  to  draw,  out  of  the  three 
years'  free  rent,  L.1500'  a- year  for  his  aliment  and  behoof;  and  it 
was  declared,  *  that  in  case  of  his  *  (the  present  Duke)  <  surviving 
me,  the  right  of  the  said  James  Lord  Glenlyon,  and  his  trustees 
before  mentioned,  shall  be  so  restricted  and  qualified  during  the 
said  three  years,  or  for  such  period  thereof  as  the  said  Marquis 
shall  survive  me,  that  the  said  Marquis,  as  heir  of  entail  in  the 
said  lands  and  estate,  or  the  person  or  persons  for  the  time  having 
the  custody  and  management  of  his  person  and  afiairs,  shall  be 
entitled,  and  have  power  and  liberty  to  draw  and  appropriate  from 
the  rents  and  duties  of  the  same  the  sum  of  L.1500  sterling  per 
annum,  for  the  support  and  maintenance  of  the  said  Marquis: 
the  sums  payable  to  the  said  James  Lord  Glenlyon,  and  his  trus* 
tees,  in  virtue  hereof,  being,  during  the  said  three  years,  (if  the 
said  Marquis  shall  live  so  long,)  restricted  to  the  surplus  rents 
as  aforesaid,  after  deduction  of  the  said  .annual  sum  of  L.1500 
sterling.  But  declaring,  that  in  consideration  of  the  powers  hereby 
reserved  to  the  said  Marquis  and  his  managers,  and  in  lieu  and  in 
place  of  the  sums  so  to  be  drawn  and  appropriated  by  him  or  them, 
the  said  trustees  for  the  said  Lord  Glenlyon  shall  be  entitled,  out 
of  the  rents  of  the  said  entailed  estates  for  the  fourth  year  after 
my  decease,  to  draw  such  a  sum  as  shall  be  equivalent  to  the 
sums  which  shall,  in  virtue  of  the  above-reserved  powers,  be 
drawn  by  the  said  Marquis  or  his  managers  out  of  the  same,  dn«> 
ring  the  said  three  years  immediately  succeeding  my  decease, 
with  interest  of  the  said  several  sums  of  L.1500,  from  the  respec- 
tive terms  at  which  the  same  would  have  been  paid  to  the  said  trus- 
tees for  the  said  Lord  Glenlyon.'  In  further  security  of  the  provi- 
sion, the  granter  conveyed  the  rents  and  duties  of  the  entailed  estates 
to  the  extent  of  the  provisions,  under  the  reservation  and  restrictions 
above  mentioned,  in  favour  of  the  Duchess  and  of  the  present 
Duke. 

No  curator  had  been  appointed  to  the  present  Duke  when  his 
sisters.  Lady  Strathallan  and  the  other  daughters  of  the  late  Duke, 
brought  this  action,  in  1831,  to  set  aside  the  bond. 

The  second  reason  of  reduction  is  as  follows :  ^  Because  the  said 
*  bond  of  provision,  and  doquet,  or  addition,  are  to  the  prejudice 

<  and  injury  of  the  pursuers,  inasmuch  as  the  said  John,  now  Duke 

<  of  Atholl,  having  been,  on  the  11th  day  of  September  1818, 
^  found  and  cognosced  fatuus,  insanus  et  furiosns,  by  the  verdict  of 
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an  inqaesty  in  regular  and  usual  form,  and  being  now  still  in  a  23  May  1837. 
state  of  insanity,  and  incapable  of  willing  or  disposing  of  bis     ^*"*^/^^^ 
means  and  effects,  money  and  moveable  property,  or  of  making  stmhaJi«raiid 
any  deed  of  settlement  or  disposition  whatever,  the  pursuers,  as  others  v.  Lord 
his  heirs  in  -mobilibus,  will  be  entitled  to  succeed  to  his  whole  free  ^^^3^^°  ^ 

execotry,  and,  inter  alia,  to  the  accumulation  of  the  rents  of  his      

heritable  property  during  his  lifetime ;  and  inasmuch  as  the  said  ^*"»"*®- 
bond  and  doquet,  or  addition,  are  designed,  in  the  manner  after 
mentioned,  to  benefit  the  said  Lord  Glenlyon  at  the  expense  of 
the  said  John,  now  Duke  of  AthoU,  by  attempting  to  withdraw 
therefrom  sums  of  money  to  which  the  pursuers  will  otherwise 
have  right,  and  to  diminish  the  amount  of  the  executry  of  the  said 
John,  now  Duke  of  AthoU ;  and  inasmuch  as  the  pursuers  have 
therefore  good  right  and  interest,  in  respect  of  the  insanity  of  the 
said  John,  Duke  of  AthoU,  to  prevent  any  such  result  as  that  which 
wall  be  effected  by  the  said  bond  of  provision,  and  to  protect  the 
said  John,  now  Duke  of  AtholPs  right  and  interest  in  the  rents  of 
the  estates  to  which  he  has  succeeded,  from  any  such  appropria* 
tion  as  that  which  the  two  deeds  above  mentioned  have  directed, 
and  are  therefore  entitled  to  have  the  same  reduced  and  set  aside, 
as  being  ultra  vires  of  the  granter,  and  to  their  injury  and  pre- 
judice.' The  third  reason  states,  that  this  bond,  by  which  an 
appropriation  of  the  rents  of  the  entailed  estate  during  the  three 
first,  and  part  of  the  fourth  year  of  the  present  Duke's  right  to  the 
extinction  of  the  capital  sums  of  the  provisions,  was  contrary  to  the 
provision  of  the  entail,  and  ultra  vires  of  the  granter ;  and  that  the 
effect  would  be  to  disappoint  him  in  the  fair  and  natural  enjoyment 
of  the  rents,  and  to  prevent  the  transmission  of  such  parts  as  may 
be  annually  saved  to  his  executors.  The  fourth  reason  states  the 
provision  of  L.24,000  to  exceed  three  years'  free  rent  of  the  estate. 
The  fifth  reason  proceeds  upon  the  appointment  of  the  late  Duke 
as  curator-at-law  to  the  present,  by  which  he  was  bound  to  protect 
the  interests  of  his  ward  ;  and  that  the  bond,  being  prejudicial 
thereto,  was  null. 

The  summons,  therefore,  concludes  for  reduction  of  the  bond  of 
provision,  in  so  far  as  it  exceeds  three  years'  free  rents,  and  in  so 
iar  as  the  rents  of  the  three  first  years  are  appropriated  to  the  pay- 
ment of  the  capital.  It  further  concludes,  that  it  ought  and  should 
be  found  and  declared,  that  the  present  Duke  of  AthoU  has  the 
only  right  to  the  rents  and  profits  of  the  entailed  estate,  free  from 
any  other  burden  than  the  interest  of  the  said  sum  of  L.24,000, 
or  such  other  sum  as  may  be  found  to  be  the  amount  of  the  pro- 
vision, and,  in  particular,  that  the  rents  of  the  entailed  estate 
should  not  be  applied  in  extinction  of  the  said  provision,  ot  other* 
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83  May  1837.  wise ;  and  that  the  defenders  shall  be  bound  to  grant  assignations  of 
^'^V^^    the  whole,  or  of  such  parts  of  the  provisions  as  they  may  receive 

^^^tllan  and^^^"^  *^®  ^'*^  Duke,  in  Order  that  the  said  provision  may  be  kept 
Others  v.  Lord  up  as  a  burden  affecting  the  said  entailed  estate. 
Truste<»"*'  There  was  another  conclusion,  that  the  present  Duke  and  his 

legal  guardian,  or  a  curator  ad  litem  to  be  named,  should  be  ordain- 
ed to  concur  as  pursuers. 

Defences  were  given  in  by  Lord  Glenlyon's  trustees. 
Richard  Mackenzie,  writer  to  the  signet,  was  appointed  curator 
ad  litem  to  the  Duke  in  1833,  who  also  gave  in  defences,  and  stated, 
that  the  curator  was  of  opinion  that  the  Duke  had  no  sufficient  or 
proper  interest  to  join  as  pursuer ;  that  the  only  point  which  ap- 
peared to  affect  him,  was  the  question  of  his  right  to  demand  assig- 
nations from  the  trustees  acting  under  the  bond  sought  to  be 
reduced,  to  the  extent  of  whatever  sums  might  be  paid  out  of  the 
rents  towards  payment  of  the  L.24,000,  so  as  to  keep  up  those 
payments  as  debts  against  the  estate ;  but  as  the  trustees  had  agreed 
to  reserve  that  question  entire,  the  curator  was  advised  that  the 
Duke  had  no  interest  to  appear  as  pursuer,  but,  on  the  contrary, 
that  he  ought  to  resist  the  action. 

The  Lord  Ordinary  ordered  cases  to  himself  on  the  preliminary 
pleas  stated  by  the  defenders. 


Defenders*  • 
Pleas. 


Lord  Glenlyon's  trustees  objected  to  the  title  to  pursue,  on  the 
ground  that  it  was  uncertain  whether  the  pursuers  would  survive 
the  Duke,  or  ever  become  entitled  to  the  executry ;  and  that,  in 
the  event  of  their  death.  Lord  Glenlyon  himself  would  be  heir  in 
mobilibus;  that  their  interest  was  thus  contingent;  farther,  that 
the  interest  of  the  executors  is  represented  in  this  action  by  the 
present  Duke^s  curator ;  that  he  alone  was  entitled  to  appear,  and 
that  the  case  was  the  same  as  if  the  Duke  were  sane,  and  had  ap- 
peared himself  in  the  action. 

The  defenders  are  far  from  questioning  the  title  of  the  Duke  of 
AthoU's  nearest  of  kin  to  interfere  for  the  protection  of  his  pro- 
perty or  of  his  rights.  Indeed,  the  defenders  may  admit,  in  the 
fullest  extent,  all  those  principles  which  the  pursuers  have  laboured 
to  establish  by  reference  to  the  law  of  England,  and  to  other  autho- 
rities, viz.  that  no  curator  or  guardian,  even  legally  appointed,  can 
do  any  one  act  to  alter  the  succession  of  a  person  who  is  insane ; — 
and  further,  that  the  individuals,  the  nearest  of  kin,  have  a  title 
even  to  control  the  guardian  in  any  of  his  proceedings  which  are 
likely  to  be  injurious  to  their  future  interests. 

But  the  question  which  is  raised  in  the  present  case,  is  not, 
whether  the  pursuers  are  entitied  to  control  the  guardian  of  the 
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Duke  of  Atholl,  or  to  interfere  because  there  is  no  acting  guardian,  23  May  1837. 
but  whether  they  are  entitled  in  their  own  names  to  call  third  par-     ^*^V^^ 
ties  into  Court,  while  it  must  be  admitted^bat  they  have  neither  a  strathaUaTond 
title  to  give  a  discharge  to  those  parties,  and  while  it  is  equally  Others  v.  Lord 
plain  that,  in  many  eopposable  events,  no  decree  which  the  parties  xr^°|^^  ^ 
so  called  can  obtain  against  them  will  be  of  the  slightest  value.  

But  if  the  interests  of  the  present  Duke  of  Atholl  are  really  «n-  S^^^*"* 
dangered  by  delaying  to  reduce  the  bond  of  provision  granted  by 
the  late  Duke  in  favour  of  the  defenders,  it  is  very  certain  that  the 
nearest  of  kin  of  the  present  Duke  are  not  without  a  legal  and  an 
efficient  remedy.  It  cannot  be  doubted  that  it  is  competent  for 
them  to  apply  to  the  Supreme  Court  by  incidental  petition,  setting 
forth  that  certain  claims  competent  to  the  Duke  of  Atholl  demand 
immediate  proceedings  m  a  court  of  law,  and  praying  for  the  ap- 
pointment of  a  curator  ad  litem  to  prosecute  that  particular  suit. 
But  plainly,  the  appointment  of  the  legal  guardian,  whose  judgment 
in  the  first  instance  at  least  is  to  regulate  the  proceedings,  ought  to 
precede  the  raising  of  the  summons. 

It  is  a  possible  case,  and  therefore  supposable,  that  a  curator  ad 
litem  so  appointed  may  mistake  his  duties,  or  may  even  betray  his 
trust.  But  there  is  a  legal  remedy  for  that  also.  A  curator  ad 
litem  may  be  removed  as  suspect,  or  he  may  be  controlled  in  his 
proceedings  by  the  court  who  appointed  him. 

But  the  questions  which  your  Lordship  has  to  determine  in 
judging  of  the  present  preliminary  defence  are  simply  these  two : 
Isty  Have  the  pursuers,  as  the  nearest  of  kin  of  the  Duke  of  Atholl, 
a  title  in  their  own  names  to  institute  actions  against  third  parties 
for  the  purpose  of  increasing  the  disposable  funds  of  the  Duke  ? 
and,  2€f/y,  Whether,  on  the  supposition  that  they  have  no  such  title, 
a  summons  raised  by  tnem  in  their  own  names  can  be  rendered  com- 
petent by  the  subsequent  appearance  of  the  Duke  of  Atholl  and 
his  curator, — or,  in  other  words,  whether  an  action  raised  by  a 
party  jvho  has  no  title  at  all  can  be  carried  on  under  the  incompe- 
tent summons,  by  a  party  who  has  truly  the  title  afterwards  sisting 
himself  as  the  pursuer  of  it  ? 

The  pursuers  pleaded — That  it  was  not  competent  to  the  late  Puntuerk' 
Duke  to  direct  the  application  of  rents  of  the  entailed  estates  falling     ^^'^^^ 
due  after  his  death.     The  provision,  instead  of  being  made  a  bur- 
den on  the  entailed  estate,  was  in  effect  so  conceived  as  to  take  the 
whole  amount  out  of  the  first  four  years'  rents,  and  thereby  to 
diminish  the  moveable  property  of  the  lunatic  to  that  extent,  and 
thusi  in  the  event  of  his  dying  at  the  end  of  four  years,  to  give  to 
Lord  Glenlyon^  the  heir,  the  estate  free  of  the  provision,  and  there- 
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23  May  1837.  by  diminish  the  execatry.  The  late  Dake,  as  committee  and 
Y'^'^^^^^'^ f  tutor,  had  executed  a  deed  to  the  lunatic's  prejudice,  depriving 
Stratbaiian  and  ^'^^  ^^  P^^ ^  o^  ^^^  liferent  usc  of  the  entailed  estates,  and  diminish- 
Otherap.  Lord  ing  his  moveable  property.  No  tutor  either  to  a  lunatic  or  a  minor 
Trustees.         <^n  do  any  deed  which  is  to  have  the  effect  of  altering  the  succe*- 

,         sion  of  the  ward;  Bank.  i.  7.  29;  Ross  v.  Ross,  31st  Jan.  1793, 

Pleas.  "^  (M.  5545) ;  Graham  v.  Earl  of  Hopetoun,  6th  March  1798,  (Af. 

5599.)  And  so  in  England ;  2.  Mad.  Prae.  Clianoen/i  7478;  High- 
more  on  Idiocy  and  Lunacy^  21,  72,  and  73.  During  the  present 
Duke's  life  there  are  no  other  parties  than  the  pursuers  having  an 
interest.  The  challenge  of  this  deed,  however,  is  rested,  not 
only  on  the  violation  of  duty  by  the  tutor  to  his  ward,  but  on  the 
plea  that  the  bond  was  not  sanctioned  by  the  entail,  and  wholly 
ultra  vires  of  the  granter,  and  prejudicial  to  the  interests  of  the 
pursuers;  and  the  mere  contingency  of  their  interest  can  be  no 
objection  to  their  title,  especially  when  it  is  impossible  to  show  that 
any  evil  can  result  from  their  interference,  and  where  no  party 
can  have  any  legitimate  object  in  resisting  their  title  to  have  the 
rights  of  the  lunatic  party  fairly  asserted;  Inglis  o.  M^Morran, 
25th  Nov.  1674,  L  Browri$  Sup.  717;  Highmore^  81;  Ambler^ 
(Blunt,)  Ch.  Bep.  79. 

The  Lord  Ordinary  made  avisandum  to  the  Inner- House,  adding 
the  following  note  to  his  interlocutor : 
Lord  Ordi-         Note. — *  This  is  a  very  peculiar  case,  and  it  is  proper  for  the 
narjrs  Note,     c  judgment  of  the  Court.     The  Lord  Ordinary  will  only  observe, 

*  that  he  does  not  think  it  at  all  settled,  by  any  opinion  which  the 

*  curator  ad  litem  may  have  formed  on  the  merits  of  the  reduction, 

<  or  even  on  the  view  which  the  Court  may  take  of  the  correctness 

<  of  his  resolution  in  regard  to  the  interest  of  the  Duke  of  AthoIL 

<  His  Grace  being  in  the  unfortunate  situation  of  a  lunatic,  is  under 
^  the  care  of  the  Court;  and  it  will  be  for  them  to  judge  of  these 

<  matters.  But,  independent  of  any  such  question,  as  to  the  course 
( to  be  taken  by  the  curator  ad  litem,  the  question  remains,  whether 

*  the  existing  nearest  of  kin  have  not  a  good  title  to  insist  in  the 
^  action.    The  merits  cannot  be  considered  where  there  is  no  argu- 

<  ment  on  one  side.    The  Lord  Ordinary  will  only  say,  that,  in  the 

*  state  of  the  case,  he  is  strongly  inclined  to  think  that  the  pursuers 

*  have  a  title  derived  from  the  evident  interest,  though  but  a  contin- 

*  gent  interest.   He  holds  the  rule  to  be,  that  nothing  shall  be  done 

<  in  regard  to  the  rights  in  property  of  a  lunatic,  by  which  the  na- 

*  tural  course  of  succession,  on  his  death,  is  or  may  be  altered,  and 

<  that  those  contingently  interested  in  that  succession  have  a  right  to 
'  interfere  to  prevent  any  such  acts,  unless  they  can  be  shown  to  be 
^  necessary  for  the  lunatic's  personal  interest.' 
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When  the  case  first  came  before  the  Court,  it  was  superseded,  23  May  1837. 
for  the  purpose,  as  it  was  understood,  of  a  curator  bonis  being  ap-    l^'^V^^ 
pointed.    Accordingly,  John  Atholl  Bannatyne  Murray  Maegregor,  straOianM  and 
Esq.  was  appointed  to  thatoffice,  and  gave  in  a  minute,  in  which  he  Others  o.  Lord 
stated,  ^  that  he  had  come  to  the  conclusion  of  entering  appearance  Xrustm! ' 

<  in  the  action,  and  to  concur  in  it,  but  to  a  certsun  limited  extent 
« only/ 

*  As  the  defenders  have  absolutely  declined  to  grant  any  assigna* 

*  tion  for  sums  to  be  paid  in  extinction  of  the  capital  sum  contained 

<  in  the  bond  of  provision,  and  as  the  curator  bonis  conceives  it  to 

<  be  right  that  they  should  be  compelled  to  execute  such  assignations, 

*  he  now  craved  leave  to  sist  himself  as  a  party  to  the  action,  and  he 

*  adopted  its  conclusions,  to  the  eflfect  that  the  defenders,  on  receiving 

*  payment  of  the  capital  sum  contained  in  the  bond  of  provision  in 

*  favour  of  Lord  Glenlyon,  are  bound  to  grant  an  assignation, 

*  whereby  the  said  sum  may  be  kept  up  as  a  burden  affecting  the 

*  entailed  estates,  or  the  successive  heirs  who  may  possess  the 

<  same.' 

At  the  advising, 

H.J»  Robertson^  (or  Lord  Glenlyon's  trustees,  defenders, /?/ea{fecf —  Defenders* 
If  the  interests  of  the  Duke  were  totally  unprotected,  then  perhaps  ^^^"• 
the  pursuers,  as  his  executors,  might,  in  such  an  anomalous  situation, 
come  forward  to  pursue  such  an  action  as  the  present ;  but  now 
that  a  curator  has  been  appointed,  their  interest  to  pursue  is  ended 
by  the  interests  of  the  Duke  having  obtained  a  lawful  protector, 
as  all  they,  as  executors,  can  properly  claim  is,  that  the  Duke  should 
be  represented ;  and  the  conclusion  of  the  summons  calls  for  reduc^ 
tion  of  this  bond,  as  hurtful  to  the  Duke.  The  curator  for  the 
Duke  has  now  judicially  stated,  that  the  prosecution  of  the  reduc- 
tive conclusions  of  the  action  are  unnecessary  for  his  interest  The 
Duke's  interest  to  pursue  being  thus  at  an  end,  that  of  the  pursuers, 
as  seeking  to  maintain  that  interest,  falls  along  with  it,  unless  the 
Court  should  control  the  decision  of  the  curator  upon  that  point. 

But  the  pursuers  take  up  another  ground,  and  maintain  an  inte- 
rest separate  from  that  of  the  Duke's,  to  prevent  the  appropriation 
of  the  three  first  years'  rents,  because  it  might  diminish  the  executry 
funds  to  their  prejudice.  But  this  leads  to  the  anomalous  result, 
that  the  defender  may  gain  this  action,  as  against  the  Duke,  and 
may  lose  it,  as  with  his  executors. 

Is  the  bond  to  be  held  good  against  him  and  bad  against  his  exe- 
cutors ?  The  Court  will  never  adopt  a  principle  that  leads  to  such 
a  result.  The  defenders  cannot  be  compelled  to  deal  with  two  sepa- 
rate pursuers  having  distinct  Interests.   The  interest  of  the  executors 
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23  May  1837.  is  merely  to  see  that  the  interest  of  the  Duke  is  supported ;  and  as 
^^^V^^    the  Duke  appears  himself  through  his  curator,  that  appearance  must 
Straj^aUaTaod  ^^  S^^^  ^^^  ^^^  parties,  and  must  cut  off  the  interest  of  the  other  pur- 
Others  v.  Lord  suers  to  proceed  further  than  the  extent  to  which  he  chooses  to 

Glenlyon*5 


Trustees. 


concur. 


Pursuers* 
Pleas. 


Dean  of  Faculty,  for  the  pursuers,  pleaded — The  Court,  on  a 
,  former  occasion,  disregarding  the  course  adopted  by  the  curator  ad 
litem,  sisted  procedure  until  a  curator  should  be  appointed,  thus 
sustaining  our  interest  to  appear  at  first.     A  curator  has  now  been 
appointed,  who  merely  intends  to  appear  to  support  the  declaratory 
conclusions  of  the  action ;  and  we  think  the  interests  of  the  Duke 
are  not  protected  by  this  proceeding,  and  the  Court  have  an  un- 
doubted right  to  control  him.     But  I  demur,  on  the  point  of  law, 
that  we  have  not  good  interest  to  appear.     It  is  expressly  libelled 
in  the  summons,  that  tliis  bond  is  hurtful  to  our  interests.     It  is 
stated  in  the  reasons  of  reduction,  that  the  pursuers,  in  case  of  the 
Duke's  death,  would,  as  his  heirs  in  mobilibus,  succeed  to  the  ac-. 
cumulation  of  the  rents  of  his  heritable  property  during  his  lifetime, 
and  that,  as  the  deeds  under  reduction  must  tend  to  diminish  the 
amount  of  the  executry,  the  pursuers  have  interest,  in  respect  of 
the  insanity  of  the  Duke,  to  prevent  such  a  result.     Now,  in  the 
case  of  Graham  and  Others  v.  The  Earl  of  Hopetoun,  March  6. 
1798,  Lady  Hopetoun  was  found  entitled  to  appear  to  call  the  ca- 
rator  to  account ;  and  many  cases  have  been  quoted,  which  show 
that  the  curator  cannot  vary  the  property  of  the  lunatic,  so  as  to 
alter  the  succession,  without  rendering  the  deed  liable  to  reduction, 
and  that  the  next  of  kin  have  a  right  to  interfere.     Now,  if  the 
pursuers  have  that  interest,  it  cannot  be  excluded  by  the  appearance 
of  the  curator,  and  it  lies  with  the  Court  to  say  whether  our  inte- 
rest is  sufficiently  protected  by  that  appearance.     If  the  result  of 
allowing  both  the  curator  and  the  executors  to  pursue  actions  at 
the  same  time  leads  to  separate  decisions,  that  just  proves  our  in- 
terest to  pursue,  notwithstanding  the  appearance  of  the  curator; 
because  it  proves  our  interest  to  be  separate  and  independent  of 
the  Duke's,  and  which,  therefore,  ought  not  to  be  prejudiced  by 
his  appearance  by  the  curator.     Therefore,  the  general  interests 
of  the  pursuers  to  follow  out  this  action  is  clearly  unaffected  by 
the  partial  appearance  of  the  curator. 


opinion  of 
Co  urt. 


Lord  Corehouse  *• — I  have  no  difficulty  in  this  case.    I  think  it  i8 
clear  that  Lady  Strathallan  and  the  other  pursuers  have  a  title  to 
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insist  in  this  action.  It  is  true  that  their  interest  is  contingent;  23  May  1837. 
but  a  contingent  interest  may  be  the  ground  of  action  and  diligence  ^""^V^^ 
just  as  well  as  any  other  interest,  and  cases  daily  occur  in  which  it  stn^nlm'and 
is  sustained  as  such.  The  summons  sets  forth  that  it  was  ultra  Others  v.  Lord 
vires  of  the  late  Duke  of  Atholl  to  grant  the  bond  under  reduction,  xrustew  * 
which  is  made  payable  out  of  the  rents  of  the  entailed  estates  for  -7— 
the  first  three  years,  and  partly  for  the  fourth  year,  immediately  court?"  ° 
after  the  Duke's  death,  and  in  security  of  which  the  rents  them- 
selves are  assigned.  That  is  a  relevant  ground  of  challenge.  The 
defenders  say,  however,  that,  as  the  summons  is  laid,  this  provision 
is  stated  to  have  been  granted  to  the  prejudice  of  the  present  Duke 
alone.  But  they  are  in  a  mistake.  It  is  expressly  libelled  that  the 
deed  is  prejudicial  to  the  pursuers  also,  being  designed  to  diminish 
the  amount  of  the  Duke's  executry,  and  to  withdraw  from  it  sums 
of  money  to  which  they  would  otherwise  have  right  to  succeed. 
The  defenders  likewise  say  that  the  interest  of  the  executor  is  re- 
presented in  this  action  by  the  Duke's  Curator,  that  he  alone  is 
entitled  to  appear,  and  that  the  case  is  the  same  as  if  the  Duke 
were  sane,  and  had  made  appearance  himself.  I  consider  this  view 
to  be  erroneous.  If  the  Duke  were  sane,  he  might  dispose  of  his 
moveable  property,  or  allow  his  succession  to  be  affected  in  any 
way  he  thought  fit  But  his  curator  has  no  such  power.  It  is  not 
competent  for  him  to  alter  the  succession  of  the  lunatic,  nor  should 
he  allow  it  to  be  altered.  If  the  curator  does  not  choose  to  reduce 
an  illegal  deed  granted  by  the  late  Duke,  which  may  have  that 
effect,  either  on  the  ground  that  he  thinks  it  is  not  prejudicial  to 
the  present  Duke,  while  he  lives,  or  on  any  other  ground,  those 
who  may  have  an  interest  in  his  moveable  succession  after  his  death 
are  surely  entitled  to  protect  that  interest.  If  they  had  not,  a  deed 
ultra  vires  of  the  granter,'  and  illegally  altering  the  succession  of  a 
lunatic,  might  remain  effectual  to  their  prejudice,  and  for  which 
they  could  obtain  no  redress  when  the  succession  opened  to  them. 
We  are  not  at  present  in  the  merits  of  the  cause.  We  do  not  know 
whether  the  bond  under  reduction  is  in  fact  hurtful  to  the  Duke,  or 
will  be  so  to  his  executors.  But,  as  in  a  question  of  title  merely, 
I  conceive  that  we  must  sustain  the  title,  and  that  the  defenders, 
in  this  reduction  are  bound  to  answer  at  the  instance  of  the  pur- 
suers, as  well  as  at  the  instance  of  the  curator. 

The  other  Judges  concurred. 

The  Liords  unanimously  sustained  the  pursuers'  title,  and  remit-  Judgmenu 
ted  to  the  Lord  Ordinary  to  proceed  with  the  case. 

Lord  Ordinary,  Moncmff,  Act.  Dion  ofFac.  f Hope  J  Robertson,  Alt. 

H,  J,  Hobertum.     For  the  Curator,  M*NaU  and  Patton,      A.  Monypeimy,  W.  S. 
H,  Graham,  W.  S.  and  MachMnzit  j-  Sharp,  W.  S.  Agents.  S,  Clerk. 
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SECOND  DIVISION. 

No.  CLVIIL  28d  May  1887. 

JAMES  M«FARLANE 
agaiiut 

JOHN  FISHER. 

Trust. — Proof. — Founds  in  a  dedarator  eftru9t^  (1.)  That  it  is  not 
necessary  titers  shall  be  a  formal  backrbondf  but  that  a  trust  may  be 
established  by  facts  and  circumstances  proved  scripto  of  the  party  ; 
(2.)  That  it  it  not  necessary  there  shall  have  been  a  trust  ab  initio^ 
but  that  an  incidental  trust  may  emerge;  (3.)  Circumstances  in 
which  found  that  there  was  sufficient  written  evidence^  under  tlie  hand 
of  the  opposing  party,  of  the  existence  of  the  trust 

NarratiTe.  James  M^Farlane  brought  an  action  of  declarator  against  John 
Fisher,  on  the  narrative  of  the  joint  purchase  of  oertain  acres  of 
land  near  Paisley,  and  the  granting  of  a  disposition  and  of  a  deed 
of  translation  of  the  said  subjects  by  John  King,  the  former  pro* 
prietor,  in  favour  of  the  defender,  subsuming,  <  that  the  whole  fore* 

<  said  subjects  were  acquired  by  the  said  defender,  and  the  rights 

<  and  titles  to  the  same  were  taken  in  his  name,  in  trust,  and  for  be* 

<  hoof  of  himself  and  the  pursuer,  as  joint  and  equal  proprietors,  as 

<  will  appear  evident  from  writings  and  documents  to  be  recovered 

<  and  produced ;'  and  coneluding,  that  it  be  found  and  declared  that 

<  the  foresaid  disposition  and  deed  of  translation,  granted  by  the  said 

<  John  King  to  and  in  favour  of  the  defender,  was  a  trust  in  his, 

<  the  defender's  person,  for  the  use  and  behoof  of  himself  and  the 

<  pursuer,  their  heirs  and  assignees ;  or,  at  least,  was  in  trust,  to  the 

<  extent  of  one  equal  half  thereof  pro  indiviso,  for  the  use  and  be- 
^  hoof  of  the  pursuer.' 

The  defender  pleaded  in  the  record,  upon  the  strict  terms  of  the 
statute,  1696,  c.  25,  that  there  was  no  declaration  or  back-bond  of 
trust  lawfully  subscribed  by  the  person  alleged  to  be  the  trustee, 
and  the  trust  could  only  be  competently  proved  by  the  <Hith  of  the 
party. 

The  pursuer,  while  he  had  no  declaration  or  formal  back-bond  sub- 
scribed by  the  defender,  recovered  and  founded  on  a  variety  of  real 
evidence,  scripto  of  the  defender,  which  will  be  found  commented 
on  in  the  note  attached  to  the  following  interlocutor  by  the  Lord 
Ordinary  : 
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<  The  Lord  Ordinary  haviog  considered  the  closed  recordi  and  23  May  1837. 
heard  procurators  thereon,  and  having  made  avisandum,  and  par-    ^""^V^^ 
ticularly  considered  the  writs  produced,  finds,  that  it  is  sufficiently  f^^^p*^"^  ^' 

established  scripto  of  the  defender,  that  the  property  in  question,       

though  held  by  titles  taken  in  the  name  of  the  defender  only,  was  ^^^g^merio- 
so  taken  and  held  as  the  joint  property  of  the  defender  and  pur-  cutor. 
sner :  therefore  finds,  decerns  and  declares  in  terms  of  the  first  or 
declaratory  conclusion  of  the  libel ;  but  before  further  answer,  ap- 
points the  cause  to  be  enrolled :  finds  the  defender  liable  in  ex- 
penses, and  remits  the  account,  when  lodged,  to  the  Auditor,  to  be 
taxed/ 

Note, — *  Unless  it  is  to  be  held  to  be  the  effect  of  the  decision  in  Note, 
the  case  of  Duggan  v.  Wight,  March  2.  1797,  M.  12,761,  that 
nothing  but  an  express  and  formal  back-bond  or  declaration  of  trust 
can  be  admitted  to  prove  a  case  of  trust  or  joint  property,  the 'Lord 
Ordinary  must  be  of  opinion,  that  the  pursuer's  averment  of  trust, 
to  the  extent  of  the  property  being  held  for  the  joint  benefit,  and 
at  the  joint  risk  of  the  parties,  is  fully  proved  in  this  case.  But 
he  understands  the  doctrine  of  that  case,  as  expressed  in  the  judg- 
ments, to  go  no  farther  than  this,  that,  under  the  statute  1696, 
trust,  to  qualify  the  effect  of  a  written  title,  can  only  be  proved 
scripto  vel  juramento  of  the  party,  and  that  no  parole  evidence  is 
admissible ;  and  so  it  appears  to  have  been  held  in  the  case  of  Lyon 
V.  Reid,  May  25.  1830.  The  judgment  in  the  case  of  M^Kay  v. 
Ambrose,  4th  June  1829,  merely  imports,  that  the  Court  did  not 
think  the  writings  in  that  case  sufficient  to  prove  the  trust  averred. 

<  In  this  view  of  the  law,  the  Lord  Ordinary  can  see  no  answer 
to  the  evidence  produced  by  the  pursuer.  There  is  a  great  deal 
oireol  evidence,  such  as  was  founded  on  in  the  judgment  in  Lyon's 
case.  But  there  is,  independent  of  that,  a  combination  of  docu- 
ments, which  are  the  proper  ivrits  of  the  defender^  in  which  he  dis- 
tinctly declares  or  acknowledges  the  property  to  be  joint :  1.  The 
contract  of  copartnery  in  1803,  (No.  67.  of  process,  Cond.  Art. 
5,)  which  is  a  probative  writ  under  the  hands  of  both  parties,  de- 
scribes, in  express  words,  the  pursuer  and  defender  <  as  proprietors 
of  the  field  and  ground,'  &c.  and  in  that  character  they  bind  them," 
selves  and  their  heirs  to  grant  a  lease  of  it.  2.  The  bills  granted 
for  the  price,  which  are  the  joint  bills  of  the  parties,  are  the  writs 
of  the  defender.  The  markings  on  the  back  of  them,  at  least  in 
the  material  part  of  them,  have  plainly  been  made  at  a  compara- 
tively late  period,  and  if  so,  they  militate  against  the  defender. 
3.  The  ^  statement'  of  the  sums  paid  by  the  parties,  '  with  regard 
to  the  field,'  down  to  20th  December  1827,  which  is  not  denied 
to  have  been  made  up  by  the  defender  with  the  pursuer's  doquet 
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23  May  1837. 


M'Farlanev. 
Fisher. 

Note. 


upon  it,  may  be  taken  as  the  mutual  writ  of  the  parties ;  and  if  so, 
whether  it  is  correct  in  the  particulars  or  not,  it  necessarily  as- 
sumes that  the  property  was  joint.    4.  Such  of  the  doquets  npon  the 
vouchers  enumerated  in  No.  I.  of  Appendix  to  the  record,  as  are 
expressed  in  the  terms  quoted  in  Cond.  Art.  8,   ^  Receiired  mi 
<  half  of  the  within  from  James  M^Farlane.    John  Fisher' — or 
in  equivalent  terms,  are  good  evidence  by  the  defender's  writ  that 
he  dealt  with  M^Farlane  as  a  joint  proprietor.     The  others  may 
afford  real  evidence,  but  cannot  be  taken  as  defender's  writ  to  the 
same  effect     5.  TYie  joint  receipts  for  rents,  referred  to  in  Art  10. 
of  condescendence,  are  clearly  good  evidence,  and  direct  to  the 
point     6.  The  holograph  statement  of  rents,  &c.  to  1815,  shows 
that  all  the  payments  were  charged  as  on  a  joint  property.    7.  The 
joint  engagement,  May  25.  1809,  for  repairs,  is  a  direct  mutual 
wril  to  the  same  effect.     8.  The  defender's  holograph  letter  of 
16th  May  1808  bears  again,  <  You  (M'Farlane)  have  agreed  to 
^  sell  yoxtr  part  of  the  field  if  /  would  sell  mine**     How  can  this  be 
explained  otherwise  than  as  a  distinct  recognition  of  the  right  of 
the  pursuer  as  actually  a  joint  proprietor  ?    9.  The  defender's  let- 
ter to  Gibbie,  (Art  21.  of  Cond.)  who  had  nothing  to  do  with  the 
contract  of  copartnery,  expressly  assumes  the  same  thing.     10. 
This  letter  (Art  65.)  to  the  pursuer  is  also  very  material.     1 1.  The 
joint  receipt  for  rents  (Art  20.)  is  still  stronger.     12.  It  may  be  p 
question,  whether  the  books  of  Campbell  and  Company  are  to  be 
taken  as  the  defender's  writ,  seeing  that  he  was  not  only  a  partner, 
but,  by  the  contract,  was  appointed  to  keep  the  books.     But  at  any 
rate,  the  essential  fact  proved  by  them  is  admitted  in  the  answer 
to  Cond.  Art  14,  viz.^That  in  those  books  the  parties  were  uni- 
formly treated  as  joint  proprietors  of  the  field.     13.  The  defend- 
er's letter,  (No.  45.  of  process,  Cond.  Art  25,)  though  somewhat 
equivocal  in  expression,  is  clearly  admissible,  and,  in  connectioa 
with  the  other  documents,  very  conclusive. 

<  There  is  a  good  deal  more  referred  to  in  the  condescendence, 
which,  as  real  evidence,  may  be  very  important  The  Lord  Or- 
dinary has  only  attended  to  what  seemed  to  be  properly  the  writs  of 
the  defender ;  and  they  appear  to  him  completely  to  prove  the  case 
of  joint  property. 

<  The  only  answer  or  explanation  attempted  is  by  one  simple 
averment,  that,  after  the  purchase,  there  was  a  verbal  agreement, 
that,  on  certain  conditions  as  to  the  payment  of  the  price,  the 
pursuer  would  make  over  a  half  share  of  what  it  is  assumed  he  had 
purchased  for  himself  alone.  This  assertion,  of  which  no  evidence 
is  either  produced  or  offered,  seems  to  have  been  borrowed  from  a 
study  of  Mr  Wight's  statement  in  Duggan's  case.     But  the  Lord 
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<  Ordinary  cannot  think  that  it  will  arail  here.     There  is  no  need^ss  May  1837. 

*  in  this  case  for  parole  evidence.     The  writs  of  the  defender  in-     ^"^V^ 

*  strnct  a  joint  property  as  actually  existing,  and  nothing  else ;  and  ^T"^*"®  ^' 

<  surely  the  effect  of  such  evidence  cannot  be  done  away  by  a  mere      L 

<  gratuitous  assertion,  of  which  there  is  not  the  least  trace  in  any     ^^^^ 

<  of  the  writings  or  acts  of  the  defender.' 

The  defender  reclaimed. 

SoUcUor-General  and  Shato^  in  support  of  note. — There  must,  Defender's 
in  terms  of  the  statute,  be  a  distinct  writ  proving  a  trust ;  not  mere  PK^m- 
presumptive  evidence  of  trust,  whether  writ  or  otherwise :  the  trust 
must  appear  on  the  fsice  of  the  writing.     The  import  of  the  statute 
1696  is  best  explained  by  Fountainhall,  in  Higgins  v. 
in  1696,  the  year  the  act  passed;  {Mor.  16,182.)    This  being  a  de- 
clarator of  trust,  it  was  necessary  there  should  be  some  writing 
directly  operating  as  a  declaration  of  the  trust ;  and  the  pursuer, 
even  if  in  a  situation  to  show  that  he  had,  at  an  after  period,  become 
entitled  to  one-half  of  the  property,  cannot  yet  get  decree  to  that 
effect  under  this  summons.    Besides,  the  evidence  was  insufficient  to 
support  the  plea  of  the  pursuer;  Taylor  t;.  Crawford,  14th  Nov.  1833. 

Dean  of  Faculty,  (^<^>)  &nd  A.  McNeill. — The  evidence  must  pQ„u^r's 
be  such  as  imports  a  trust.     The  facts  and  circumstances  founded  on  Pi«a>- 
must  be  those  only  established  scripto ;  but,  upon  a  construction  of 
them,  a  trust  may  be  declared.     Here,  the  written  evidence  scripto 
of  the  defender  directly  and  irresistibly  established  the  joint  right  of 
the  parties. 

CourL — The  import  of  the  decisions  is,  that  there  must  be  under 
the  hand  of  the  defender  a  sufficient  admission  or  acknowledgment 
of  trust. 

The  cause  having  stood  over, 

Lord  Justice  Clerk. — The  interlocutor  is  well  founded.  No  for-  opinion  of 
mal  deed  by  the  party  is  necessary,  but  only  an  acknowledgment  in  Coun. 
writing  that  the  property  is  held  in  trust  It  is  not  sufficient  to 
have  a  deed  or  writing  merely  raising  inferences.  There  must  be 
that  on  the  &ce  of  the  writing  which  clearly  amounts  to  a  declara- 
tion of  the  trust  The  opinions  in  Crawford  and  Taylor  were  to  the 
effect,  that  if  the  intention  of  the  party  clearly  appear  from  the 
writings,  no  formal  deed  is  necessary.  So  that  the  only  inquiry  is, 
whether  there  be  sufficient  evidence.  In  Ambrose  v.  Mackay  there 
was  a  deficiency  of  evidence  to  prove  a  trust.  Looking  to  the  evi- 
dence in  the  printed  papers,  there  are  writings  sufficiently  authentic 
to  show  from  what  was  actum  e  t  tractatum,  that  this  is  a  joint  property. 
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S3  May  1837*  and  that  the  pursuer  is  entitled  to  say  on  the  doenmenta,  I  have 
right  to  one-half  of  the  price. 

Lord  Medwyn — Entertained  a  different  opinion.  This  is  a  de« 
clarator  of  trust,  and  in  every  such  declarator,  the  back-bond  or  de- 
claration must  be  founded  on ;  but  that  is  not  the  case  in  the  pre- 
sent action.  Generally,  some  motive  is  assigned  and  is  apparent 
why  the  title  is  taken  to  one  of  the  parties ;  but  no  peculiar  motive 
is  here  assigned.  His  Lordship  went  over  the  different  cases  of 
Duggan  and  others,  stating  the  motives  which  appeared  from  the 
fttcts  of  the  case  why  the  titles  had  been  in  one  of  the  parties.  It 
may  have  become  subsequently  the  intention  to  give  M^Farlane  an 
interest  in  the  subject ;  but,  upon  the  evidence,  his  Lordship  did  not 
think  it  was  a  trust,  every  one  of  the  documents  being  explainable 
upon  the  theory  of  the  defender. 

Lord  Glenlee. — The  interlocutor -is  insuperable.  Before  you  can 
prove  a  trust,  I  do  not  think  it  necessary  that  you  must  begin  ab 
initio.  An  incidental  trust  may  emerge  though  not  originally  in- 
tended. If  facts  and  circumstances  be  proved  scripto,  tliese  will 
constitute  a  trust,  whatever  may  have  been  the  intention  of  par- 
ties. At  one  time  a  loose  idea  was  entertained  that  the  act  1696 
had  in  view  the  deed  being  originally  a  trust,  and  that  facts  and  cir- 
cumstances were  not  to  be  let  in  to  establish  a  trust;  and  so,  in  Kilker- 
ran's  Reports  we  And  arguments  to  that  effect  But  it  is  properly 
now  held,  that,  if  facts  and  circumstances  are  proved  by  writ  which 
sufficiently  instruct  a  trust  under  the  party's  own  hand,  you  may  get 
the  trust  declared,  though  not  originally  intended.  It  is  said  in  the 
defender's  pleas,  there  is  no  evidence  of  a  trust  ab  initio.  I  do  not 
say  there  is ;  but  it  is  proved  by  the  defender's  own  writ  that  the  pro- 
perty was  held  as  joint  If,  under  an  incidental  trust,  this  must  be 
held  to  be  joint  property,  I  do  not  see  much  in  the  remark  about 
the  form  of  the  action.  If  the  libel,  instead  of  saying  there  was  a 
trust, — had  said  there  is  a  trust, — the  objection  would  have  been 
removed.  But  I  do  not  think  it  of  much  importance.  It  would 
not  do  to  dismiss  this  action,  and  reserve  to  the  pursuer  to  sue  for 
half  the  price.  As  to  the  facts  and  circumstances,  I  think  they  are 
sufficient  to  establish  an  incidental  trust 

Lord  Meadowbank — We  are  agreed  on  the  law,  that  it  is  not 
necessary  there  shall  be  a  back-bond,  but  only  some  writing  under 
the  hand  of  a  party  sufficient  to  show  that  the  property  was  ac- 
quired and  held  as  joint.  The  only  question  is,  whether  there  is 
sufficient  evidence.  I  shall  not  go  into  the  view  stated  by  Lord 
Glenlee,  as  to  which  I  have  no  doubt ;  but  I  think  there  is  suffi- 
cient evidence,  that  from  the  beginning  it  was  agreed  the  property 
should  be  held  as  joint 
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The  Lordji  adhered^  and  found  additional  expenses.  23  May  1837. 

Lord  Ordinary.  Moneniff.  Act.  Dean  o/Fae.  (Hope,)  A.  M*NeiIL  Alt.  M'Farlane  v. 

SoL^Gen.  {Rviheifia^,)  and  Shaw.  J.  Stuart,  and  Alexander  Nairne,  Fisher^ 

Ag«nts.  T.  Clerk.  JudgmenU 


SEE 


SECOND  DIVISION. 

No.  CLIX.  23d  May  1837. 

RUSSEL  AND  AITKEN 

against 

ALEXANDER  M^FARLANE. 

Principal  and  Agent. — Process.^--4  bank  agent  having  taken 
payment  of  a  bill  discounted  and  lying  due  at  the  banKs  branchy  and 
marked  a  receipt  on  the  back  of  the  bilU  but  not  in  the  form  required 
by  the  party  making  payment :  In  an  action  by  the  party  against 
the  agents  for  restitution  of  the  money ^  or  for  having  a  receipt  grant" 
ed  in  the  form  required^^-found^  that  the  action  ought  to  have  been 
directed  against  the  banky  and  action  dismissed. 

The  point  here  decided  was  raised  upon  the  statement  in  a  petition  NarratiTe. 
to  the  Sheriff  by  Russel  and  Aitken^  writers  in  Falkirk,  against 
Alexander  M^Farlane,  agent  for  the  Bank  of  Scotland  there. 

The  pursuers^  acting  as  agents  for  the  trustees  of  the  late  Robert 
Scott,  baker  in  Falkirk,  were  requested  by  their  constituents  to  take 
up  and  pay  such  acceptances  due  at  any  of  the  banks  in  Falkirk  to  Mr 
Scott,  as  should  be  dishonoured  by  the  acceptors,  and  to  keep  them 
in  force  against  all  parties  thereon  for  the  amount  They  accord- 
ingly paid  several  of  these,  and  received  indorsations  to  them.  In 
particular,  they  paid  one  to  the  agent  of  the  National  Bank,  on  an 
indorsation  of  the  following  tenor :  <  Pay  Messrs  Russel  and  Aitken, 

<  writers,  Falkirk,  for  behoof  of  the  trustees  of  Mr  Robert  Scott, 

<  without  recourse.'  An  acceptance  of  Mr  Andrew  Smith,  baker, 
Carron,  to  Mr  Scott,  for  L.60,  due  25th  February  1835,  was  dis- 
counted by  him  with  the  defender,  as  agent  for  the  Bank  of  Scot- 
land. On  2d  March  following  the  pursuers'  cash-keeper  sent  John 
Kincaid)  one  of  their  apprentices,  with  money  to  pay  the  bill  by 
Smith,  to  the  defender,  as  agent  for  the  bank,  in  the  same  way  as 
had  been  done  with  regard  to  the  other  bill  paid  to  the  National 
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23  May  1837.  Bank.  This  sum  was  laid  upon  the  bank  counter  by  Kincaid,  and 
taken  up  by  one  of  the  clerks  or  teller  in  the  bank,  who  entered 
the  payment  in  the  books,  and  handed  over  the  bill,  inquiring  if  he 
wished  a  marking  on  the  back  by  whom  the  bill  was  paid.  Kincaid 
immediately  came  to  the  pursuers  with  the  bill,  wishing  to  know 
what  marking  was  required.  Mr  Russel  was  in  the  oflSce  at  the 
time,  and  he  immediately  gave  Kincaid  the  acceptance,  which  they 
bad  previously  retired  at  the  National  Bank,  and  stated,  that  he 
wished  an  indorsation  to  be  made  on  the  bill,  in  the  same  terms  as 
that  from  the  National' Bank.  Kincaid  immediately  returned  to 
the  Bank  of  Scotland  with  the  bill,  and  that  paid  to  the  National 
Bank,  and  handed  them  both  to  the  teller  to  whom  be  had  given 
the  money,  with  a  request  that  a  marking  and  indorsation  should 
be  put  the  same  as  that  on  the  National  Bank  bill.  The  clerk  or 
teller  carried  both  bills  to  the  defender,  and  mentioned  to  him  the 
pursuers'  request,  who  put  upon  the  bill  for  which  the  money  had 
been  paid,  *  Received  payment  from  Messrs  Russel  and  Aitken, 
^  Falkirk.'  (Signed)  <  A.  M'Farlane,  Agent'  On  Kincaid  bring- 
ing the  bill  to  the  pursuers  in  this  state,  they  immediately  wrote  to 
the  defender  in  the  following  terms : 

<  Alexander  M*Farlane,  Esq.,  Bank  of  Scotland's  Office, 

<  Falkirk. — Falkirk^  2d  March  1835. — Sir,  Having  occasion  this 

<  day  to  pay  you,  as  agent  of  the  branch  of  the  Bank  of  Scotland 

<  here,  a  dishonoured  bill  of  Mr  Andrew  Smith,  indorsed  by  our 

<  late  friend,  Mr  Robert  Scott,  to  the  bank,  we  desired  our  boy, 

<  who  carried  the  money  to  the  bank,  to  ask  you  to  make  the  fol- 

<  lowing  marking  thereon  :  *  Pay  Messrs  Russel  and  Aitken, 
<*  writers,  Falkirk,  for  behoof  of  the  trustees  of  the  late  Mr  Robert 
<^  Scott,  without  recourse ;'  and,  in  order  to  show  that  we  were 

<  asking  nothing  more  from  you  than  others  gave  in  similar  circum- 

<  stances,  we  desired  the  boy  to  show  you  another  bill  of  Mr  Scott's 

<  which  we  retired  the  other  day  from  your  neighbour,  the  agent  for 

<  the  National  Bank,  on  which  he  put  a  similar  marking.     Instead 

<  of  doing  so,  however,  you  have  put  the  following  marking  there- 

<  on  :  *  Received  payment  from  Messrs  Russel  and  Aitken,  Falkirk.' 

<  Now,  this  will  not  answer  our  purpose.     We  therefore  beg  to 

<  know,  whether  you  are  disposed  to  put  on  the  bill  the  marking 

<  which  we  wish,  and  on  which  alone  the  amount  was  paid,  or  to 

<  return  the  money.   The  bearer,  who  carries  Smith's  bill  with  him, 

<  will  wait  your  answer.  We  are,'  &c.  (Signed)  <  Russel  and 
*  Aitken.' 

The  defender  returned  the  following  answer  to  this  letter : 

<  Bank  of  Scotland's  Office.— JofttrA,  2d  March  1835.— Messrs 
«  Russel  and  Aitken,  writers,  Falkirk, — Sirs,  In  reply  to  your 
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<  letter  of  this  date,  I  hold  it  to  be  qaite  illegal  to  indorse  a  bill  to  ^  May  1837. 

<  any  party  after  it  has  become  due.     But  if  you  choose,  I  can  ask  j^^j^^^ 

<  the  bank  at  Edinburgh  whether  they  are  agreeable  to  grant  yon  Aitken  v. 

*  an  assignation  to  the  bill  to  which  your  letter  refers,  you  of  course  ^'FarUne. 

<  paying  the  expense.    I  am/  &c.     (Signed)  <  A.  M^Farlane,  Narrative. 
«  Agent.' 

Upon  receiving  this  answer,  the  pursuers  immediately  replied, 
that  they  considered  the  indorsation  they  required  perfectly  legal, 
and  that  if  not  given,  or  the  money  returned,  they  would  adopt 
such  proceedings  as  they  thought  fit.  No  answer  having  been  re- 
turned, an  application  was  presented  to  the  Sheriff  at  Falkirk,  set- 
ting  forth  the  proceedings  of  the  defender  as  agent  for  the  bank, 
and  praying  that  he  might  be  ordained  <  furthwith  either  to  indorse 

<  over  the  said  bill,  in  the  terms  above  mentioned,  to  the  petitioners, 

<  or,  as  to  your  Lordship  shall  appear  most  meet,  decern  and  ordain 

<  the  said  Alexander  M^Farlane  furthwith  to  make  payment  to  the 

*  petitioners  of  the  said  sum  of  L.60  :  3  :  8,  with  interest  thereon 

<  from  the  said  2d  day  of  March  1835,  till  paid;  reserving  claim 

<  to  the  petitioners,  and  the  trustees  of  the  said  Robert  Scott,  for 

<  whatever  damages  they  have  sustained,  or  may  sustain  in  the 

<  premises,  on  account  of  the  said  Alexander  M^Farlane,  defender's, 

*  most  improper  conduct' 

In  the  course  of  the  discussion  on  the  merits  before  the  Sheriff, 
it  was  objected  by  the  defender,  on  the  authority  of  the  case  of 
King  V*  Shirra,  2dd  Jan.  1827,  that  the  action  ought  to  have  been 
directed  against  the  Bank  of  Scotland ;  and  the  objection  having 
been  argued  in  minutes,  was  sustained  by  the  Sheriff-substitute, 
(Mr  J.  W.  Dickson,  advocate.) 

The  pursuers  advocated^  and  the  Lord  Ordinary  pronounced  the 
following  interlocutor  and  note : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  and  Lord  Ordi. 

*  heard  parties'  procurators  thereon,  and  made  avisandum,  In  re-  °*'y**  ^"**'' 

*  spect  of  the  decision  in  the  case  of  King  v.  Shirra,  Jan.  23.  1827, 

<  repels  the  reasons  of  advocation,  and  remits  the  cause  simpliciter 

<  to  the  Sheriff,  and  decerns :  Finds  expenses  due,  and  remits  the 

<  account,  when  lodged,  to  the  Auditor  to  be  taxed.' 

Note, — <  Though  this  advocation  relates  to  a  mere  matter  of  form,  Note. 

<  and  it  would  evidently  have  been  much  wiser  to  give  up  the  point 

*  at  first,  and  raise  a  new  action  against  the  bank  and  their  agent, 

<  it  has  not  been  without  considerable  difficulty  that  the  Lord  Or- 

<  dinary  has  come  to  the  conclusion  expressed  in  the  interlocutor. 

<  He  will  not  prejudge  the  merits  of  the  case;  but,  whatever  may 
^  be  the  legal  merits  of  it,  he  cannot  say  that  he  approves  of  the 
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proceeding  of  taking  and  retaining  tlie  money  in  the  circmnstaDces 
stated,  and  all  but  admitted  in  the  respondent's  letter,  p.  3.  of  ad- 
Tocation ;  and  he  feels  the  force  of  the  argument  of  the  adyoca- 
tors,  that  the  act  complained  of  being  a  personal  act^  alleged  to  be 
a  wrong  done  by  the  respondent,  he  individually  should  be  the 
proper  party.     He  is  unable,  however,  to  distinguish  the  case 
from  that  of  King  v.  Shirra,  and  he  is  of  opinion  that  aniformity 
of  decision  in  such  a  question  is  of  chief  importance.     It  is  trae 
that  the  payment  of  the  money  in  King's  case  was  a  long  time 
before  the  action  was  brought    But  the  act  complained  of  was  in 
the  mode  of  its  application;  and  if  it  could  be  justly  held  in  that 
case  that  the  money  was  paid  to  the  bank^  it  is  not  easy  to  deny 
that  it  was  so  in  the  present  case.     It  is  not  in  the  record  that 
Kincaid,  the  young  man  intrasted  by  the  advocators,  refused  to 
pay  the  money,  or  to  leave  it  on  getting  the  receipt  giten,  or  (hat 
he  did  at  the  time  demand  it  back,  when  he  saw  that  the  receipt 
was  not  in  the  terms  required ;  and  though  this  may  have  arisen 
from  a  natural  oversight,  in  reliance  that  the  indorsation  would  be 
in  conformity  to  the  terms  laid  before  the  respondent,  yet,  right- 
ly or  wrongly,  the  money  was  paid  or  delivered  to  the  bank  in  the 
person  of  their  agent     In  fact,  the  only  evidence  the  advocators 
have  of  the  payment,  is  that  very  receipt,  and  the  respondent's 
admission,  qualified  as  it  is.     The  Lord  Ordinary  is,  therefore, 
unable  to  find  any  difference  in  principle  between  this  case  and 
that  of  King,  though  he  has  considered  it  minutely,  thinking  the 
plea  rather  of  a  captious  nature ;  and  if  the  Court  thought  it  ne- 
cessary to  go  into  it  in  King's  case,  even  where  it  had  not  been 
stated  in  the  inferior  court,  he  does  not  see  how  he  can  reject  it 
in  a  case  in  which  it  was  stated  at  the  very  first' 


The  advocators  reclaimed. 

Patton,  in  support  of  the  note. — The  circumstances  in  King  v. 
Shirra,  as  appearing  from  the  session  papers,  show  that  it  was  a 
case  in  which  the  Bank  was  cognisant,  and  a  party  to  the  transac- 
tion complained  of*;  but  here  M'Farlane  was  acting  quite  apart 


Jan.  23.  1827.  *  Kino  v.  SHiaBA.—- The  foHowiDg  abstract  of  the  case  is  from  the  Setuoo 
Papen :  Shirra  proposed  to  purchase  two  bills  at  the  agency  for  the  Falkirk  Bsok 
at  Glasgow^  from  the  bank.  The  agent^  King,  communicated  the  proposal  to  the 
head  office,  and  received  a  reply,  authorising  him  to  sell  the  bills  at  los.  per 
pound,  with  the  expenses  which  the  bank  had  been  put  to.  Shirra  settled  at  the 
time  on  that  footing,  and,  three  years  afterwards,  an  action  was  brought  agaioit 
King,  the  agent,  for  keeping  the  eipenses  (which  he  bad  done  without  objecttoo} 
off  the  discount  of  a  bill  which  had  been  discounted  by  Shirra  at  the  time  when 
he  bought  the  two  bills.    King  went  upon  the  merits  in  the  inferior  court,  sod 
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from  his  character  of  agent,  and  had  not  properly  received  the  23  May  1837. 
money  which  the  pursuers  had  occasion,  but  on  certain  conditions    ^*^V^^ 
only,  to  render  payment  of.  ^"^l  *"^ 

M'Farlane. 

Lord  Justice^Clerlu — There  is  no  principle  to  distinguish  this  opinion  of 
case  from  King  v,  Shirra,  which  appears  to  have  been  deliberately  ^^^ 
considered  by  the  Court,  who  went  beyond  the  finding  of  the  Lord 
Ordinary,  by  giving  expenses.  I  agree  also  mth  the  Lord  Ordi- 
nary, that  when  a  point  like  this  is  once  settled,  it  is  desirable  to 
preserve  consistency  in  the  decisions.  I  have  no  doubt,  if  a  bank 
agent  were  acting  quite  apart  from  his  capacity  as  agent,  there 
might  be  room  for  this  plea.  But  here,  the  bill  was  lying  in  the 
bank's  office;  he  could  enly  indorse  it  as  agent;  the  money  was 
put  into  the  store  of  the  bank;  and  therefore  the  agent  could  not 
go  back  upon  his  individual  character. 

Lord  Meadawbank. — I  am  of  the  same  opinion  which  I  expressed 
as  Ordinary  in  King  v.  Shirra. 

Lord  Meduyn. — I  agree  with  the  Lord  Ordinary  that  it  is  of 
importance  to  preserve  uniformity  in  our  decisions ;  but  I  cannot 
think  that  one  decision  must  be  held  as  settling  the  law ;  and  before 
holding  one  case  to  be  a  precedent,  we  should  be  certain  that  the 
next  case  which  occurs  is  the  same  in  all  particulars.  I  agree  also 
that  King  9.  Shirra  is  rightly  decided.  The  objection  was  not  taken 
by  the  parties,  but  by  the  Lord  Ordinary,  and  upon  this  ground, 
that  the  transaction  was  not  in  the  ordinary  course  of  dealing  with 
the  bank  agent,  but  was  a  peculiar  agreement  to  purchase  some 
past-due  bills  at  10s.  per  pound,  and  was  transacted  with  the  bank 
itself.  The  letters  of  the  banl^expressly  agreeing  to  the  transac- 
tion were  shown  to  the  party  at  the  time.  ,  If  any  process  arose  out 
of  this  bargain,  the  bank  clearly  was  the  party  to  be  convened,  and 
not  the  agent.  But  it  is  new  to  me  that  a  baok  agent,  in  a  trans- 
action like  that  in  the  present  case,  can  defend  himself  by  saying, 
Yoii  must  go  to  the  bank ;  I  am  not  liable  for  the  consequences. 
I  have  seen  many  cases  in  which  a  bank  agent  has  been  sued.  If 
an  agent  take  money  improperly,  or,  as  here,  decline  to  give  a 

I  ft 

brought  under  review  a  judgment  pronounced  against  him,  pleading,  in  a  suspen- 
flion,  that  the  transaction  being  one  completed  as  a  bank  transaction,  the  bank, 
the  proper  party,  should  have  been  called.  Shirra  did  not  dispute  that  King 
acted  for  the  bank,  and  did  only  what  he  was  directed  to  do,  but  alleged,  '  that 
'  the  detention  of  the  sum  for  expenses  was  an  illegal  act  on  his  (King's)  part,  for 
f  which  he  was  personally  responsible.'  But  King  showed,  by  his  instructions 
from  the  bank,  which  Shirra  was  made  acquaitited  with,  that  the  whole  was  In 
conformity  with  instructions  from  the  bank ;  and  the  idea  of  any  separate  or  indi« 
yidual  wrong,  on  the  part  of  the  agent,  was  out  of  the  question. 
VOL.  XII.  3  o 
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23  May  1387.  proper  receipt  for  it,  it  would  be  singolar  to  say,  that  parties  must 
submit  to  the  loss  aad  inconyenieDce  of  bringing  their  action  against 
the  bank  in  Edinburgh,  and  cannot  sue  the  agent  for  his  own  act 
before  his  own  local  judge.  I  know  that  when  bills  in  the  hands 
of  a  bank  agent  are  dishonoured,  they  are  often  recorded,  and  dili- 
gence issues  in  name  of  the  bank,  to  secure  the  privilege  of  an 
onerous  indorsee.  This  may  be  correct ;  but  it  is  going  prodigi- 
ously farther  in  favour  of  banks  covering  the  transactions  of  their 
agents,  to  sustain  such  a  plea  as  this.  No  doubt  the  moment  the 
money  was  received  it  would  enter  the  bank's  books;  but  that 
would  not  prevent  the  agent  remedying  a  wrong  done  by  him ;  and 
he  could  easily  do  it  by  a  counter  entry  in  the  books.  The  money 
was  retained  against  the  will  of  the  party,  not  getting  a  receipt  in 
the  form  in  which  he  expressly  required  it.  If  the  agent  did  not 
choose  to  grant  the  receipt  in  the  form  wished^  he  was  bound  to 
have  returned  the  money,  and  enforced  payment  by  diligence  on 
the  bill. 

Lord  GlenUe* — I  agree  with  the  Lord  Ordinary.  The  advoca- 
tors might  no  doubt  so  have  framed  their  libel  as  to  infer  a  conclu- 
sion against  M^Farlane  individually,  for  his  own  conduct.  But  it  is 
directed  against  him  as  bank  agent  There  is  no  alternative  con- 
clusion against  him  for  taking  the  money  improperly;  and  the  letter 
quoted  in  the  application  bears  that  the  money  was  sent  to  him  as 
bank  agent 

Judgment  The  Lords  adhered^  with  additional  expenses. 


Lord  OMinary,  Moneniff.        Act  Pattern.        Alt.  Wkigham.      Jams  Burn,  W.a 
and  D(nid»oM  jr  Symn^  W.  S.  Agents.        R,  Clerk. 
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JAMES  HOTCHKIS  and  JAMES  TYTLER. 


W^KiT. — Process.— -REDtTCTiOM. — CircunutaneeB/inmd  tuffietant  to 
exclude  the  executrix  ofthegranter  ofabondfrom  obtaining  an  issue, 
whether  the  hand  was  not  the  deed  of  the  granteri 
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Thb  late  General  Walter  Ker  of  East  Bolton  was  the  intimate  23  Mtj  I8S7. 
friend  of  the  late  Mr  Richard  Hotchkis,  writer  to  the  signet,  and  em-     ^""^^/^"^ 
ployed  suceessively  the  firms  of  Hotobkis  and  Tytler,  and  Hotchkis  ^s^li^a  T^'tier. 
and  Meiklejohn,  as  his  law  agents,  in  the  suits  in  which  he  was  enga-       — -- 
ged  as  a  claimant  for  the  titles  and  estates  of  Roxburghe,  and  in  his  ^*'^^^^^* 
business  generally.     Large  balances  accrued  on  the  accounts  due 
by  the  Oenerah     After  various  temporary  arrangements  by  bills 
and  otherwise,  the  parties  being  mutually  anxious  to  have  a  per- 
manent settlement  of  those  accounts,  an  agreement  was  entered 
into,  that  the  Genera),  along  with  his  two  sons,  should  grant  a 
bond  of  a  particular  kind.    Thomas  Collingwood  Ker,  one  of  the 
General's  sonSf  and  an  attorney  in  Newcastle,  took  an  active  share  in 
carrying  through  the  transaction,  came  to  Edinburgh,  and  corre- 
sponded on  the  business,  and  was  generally  cognisant,  on  the  part 
of  the  General,  of  the  whole  proceedings.     Some  delay  having  oc- 
curred in  expediting  the  granting  of  the  bond,  Mr  Meiklejohn,  the 
partner  of  Mr  James  Hotchkis,  writer  to  the  signet,  wrote  to  the 
General,  upon  the  29lh  January  1882,  in  these  terms : 

<  After  a  long  and  tedieus  correspondence  with  your  son,  Thomas, 

*  in  reference^toa  proposal^  which  came  from  him  so  far  back  as  the 

*  month  of  June  1830,  to  liquidate  the  payment  of  your  balance  to 

<  Mr  Hotchkis,  by  the  granting  of  a  post-obit  bond,  by  yourself, 

<  Walter,  and  him,  payable  on  the  contingency  of  any  of  you  suc- 

*  ceeding  to  the  estates  and  dukedom  of  Roxburghe,  I  a(n  sorry 

*  to  say  that  it  is  now  likely  to  be  frustrated  by,  the  failure  on  your 

*  part,  through  him,  to  fulfil  that  proposaK- 

<  I  regret  this  the  more,  as  eighteen  months  have  already  elapsed 
^  since  the  proposal  was  agreed  to,  and  a  considerable  expense  in- 

*  curred  in  consultiag  counsel  on  the  validity  of  the  transaction, 

<  and  in  drafting  the  deeds  to  be  exchanged,  viz.  the  bond  on  your 

*  part,  and  the  discharge  On  the  part  of  Mr  Hotchkis,  which  were 

<  both  finally  matured  to  be  extended  on  stamped  paper,  with  a  view 

<  to  a  meeting  with  your  son  and  Mr  Hotchkis  to  subscribe  them, 

*  as  on  same  date  to  close  accounts,  and  to  have  the  bond  after- 

*  wards  executed  by  yourself  and  Mr  Walter.' 

To  which  letter  the  General,  upon  the  29th  January,  returned  the 
following  answer : 

*  I,  yesterday  evening,  received  your  letter  of  the  26th,  inclo» 
'  sing  a  copy  of  one  to  my  son,  of  the  17th  instant;  and  I  also  heard, 

*  by  the  saine  post,  that  he  has  been  ill  at  Newcastle,  but  was  bet- 

*  ter,  which  is  the  only  way  I  can  account  for  his  neither  answer- 

*  ing  your  letter  nor  coming  oat  here,  where  I  have  been  expeot- 

<  ing  him  to  arrange  the  business,  it  being  my  earnest  wish  that 

<  Mr  Hotchkis  and  I  should  come  to  some  conclusive  settlement^ 
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*  as  this  affair  weighs  me  down  to  the  earth  with  constant  anxiety. 

<  I  was  very  ill  when  my  son  returned  from  Edinburgh  to  New- 

<  castle;  but  I  understand  that  he  has  seen  Mr  Hotchkis;  and, in 
^  consequence  of  a  prospect  there  was  of  accomplishing  a  transao- 

<  tion  which  would  relieve  us  from  all  our  difficulties,  Mr  Hotch- 

<  kis  was  willing  to  defer  the  present  arrangement  for  the  prospect 
^  of  getting  an  immediate  sum  in  money,  and  Tom  informed  me 

<  he  had  to  return  to  Edinburgh  last  week,  and  would  be  here  on 

<  his  way.     I  greatly  fear  it  is  illness  that  has  prevented  him ;  but 
^  I  am  assured  he  is  now  well,  though  still  surrounded  with  conta- 

<  gion  and  appalling  deaths,  which  keeps  me  in  continual  uneasiness. 
'  I  shall,  by  this  post,  desire  he  will  come  out  to  me  as  soon  as  he 

<  is  able,  'that  steps  may  be  taken  to  satisfy  Mr  Hotchkis. 

<  In  your  letter,  you  say  you  must  have  recourse  to  a  court  of 

<  justice  in  case  of  farther  delay  to  compel  a  settlement    For  God's 

<  sake  consider  the  consequences  of  such  a  step :  it  would  be  no 

<  benefit  to  you  in  the  present  instance,  and  cut  off  all  bopes  of  an 

<  ultimate  arrangement :  it  would  be  total  and  immediate  ruin  to 

<  myself  and  family,  and  to  all  concerned.' 

Thereafter,  Mr  T.  C.  Ker  wrote  to  Mr  James  Hotchkis,  on 
9th  April  1832,  in  these  terms : 


<  Dear  Sir,  9^  AprU  1832. 

<  Having,  on  behalf  of  my  father,  examined  the  documents  be- 
tween him  and  the  late  Richard  Hotchkis»  Esq.  W.  S.  and  those 
subsequently  rendered  by  you  as  his  executor,  and  having  found 
them  all  correct,  after  comparing  them  with  the  vouchers,  on 
which  a  balance  appeared  to  be  due  you  of  L.14,S36 :  17 :  Hi 
or  thereby,  on  the  31st  of  December  1831 ;  and  having,  on  be- 
hoof  of  my  said  father  and  my  brother.  Lieutenant  Walter  Fonter 
Ker,  of  the  9tb  Regiment  of  Foot,  and  also  on  my  own  part, 
agreed  to  grant  a  bond  to  you  for  five  times  the  am^  of  the  said 
balance,  payable  on  the  succession  of  either  of  these  parties  to  tbe 
estates  of  Rozburghe,  which,  from  various  causes,  has  not  as  yet 
been  granted ;  but  I  hereby  bind  myself  to  procure  for  you  the 
signatures  of  these  parties  to  the  said  bond  within  three  weeks 
from  this  date,  which,  when  executed,  you  are  to  retain,  along 
with  the  title-deeds  of  General  Ker's  propinquity  to  the  Rox- 
burghe  estates,  as  a  security,  until  the  completion  of  a  transaction 
at  present  carrying  on  by  me  for  General  Ker's  behoof  in  Lon- 
don, whereby  I  expect  to  raise  a  sufficient  sum  to  pay  yon  ^^ 
full  amount  of  your  debt,  or  such  other  sum  as  may  be  agreed  on 
betwixt  us,  when  you  are  to  cancel  the  above  bond  on  receipt  oi 
the  sum  agreed  on.     I  remain,'  &c. 

(Signed)        *  Tho.  C.  Keb- 
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*  P.S.I  restrict  the  dme  for  which  you  are  to  supersede  the  ope-  23  May  1837. 

<  ration  of  the  bond  to  be  granted  to  you  to  three  months  from  this    ^^^v'^^ 

*  date,  after  which  time  you  are  at  liberty  to  dispose  of  it  as  you  j[|g',nd  TyUer. 

<  think  proper.  (Signed)         T.  C.  Ker.'  

Narrative. 

A  bond  of  the  foregoing  tenor  was  accordingly  prepared.  Mr 
T.  C.  Ker,  who  acted  for  the  General,  and  held  a  written  com*- 
mission  from  his  brother,  then  with  his  regiment  in  Ireland,  took 
the  bond,  when  prepared,  with  him  to  England,  and  had  it  granted 
by  the  General,  his  brother  and  himself;  and,  on  4th  June  1833, 
delivered  it  to  Mr  Meiklejohn,  in  dzchange  for  a  discharge  of  the 
whole  debts  and  vouchers. 

In  1834,  an  action  of  count  and  reckoning  was  instituted  by  the  SummoDs. 
General  against  Mr  James  Hotchkis  and  Mr  Tytler,  the  object  of 
which  was  to  open  up  the  state  of  accounts  betwixt  the  parties  from 
a  remote  period.  Upon  the  General's  death,  in  December  1833| 
his  daughter  and  executrix,  Miss  Essex  Ker,  proceeded  with  the 
count  and  reckoning ;  and  also  brought  an  action  of  reduction  for 
setting  aside  the  bond  granted  by  the  General  and  his  sons.  She 
insisted  on  various  grounds ;  and  particularly,  that  the  bond  pro- 
ceeded on  a  false  narrative,  and  was  not  granted  fmr  an  onerous 
cause  ;  and  averred,  (Cond.  Arc.  5.)  that  the  accounts  had  never 
been  rendered  ;  that  (Art  7.)  the  General  was  labouring  under 
a  defect  of  sight  at  the  time  of  granting  the  bond ;  but  it  was  not 
averred  that  the  defenders  knew  of  any  such  alleged  defect ;  that 
(Art  8-9.)  the  General  was  not  made  aware  of  the  true  state  of  the 
circumstances ;  that  (Art  10-11.)  the  bond  was  never  read  over  nor 
explained  to  the  General ;  that  the  General  was  not  fairly  dealt 
with ;  and  that  the  bond  had  been  impetrated ;  but  there  was  no 
averment  that  the  defenders  dealt  un&irly  with  the  General  when 
he  signed  the  bond,  or  that  they  had  impetrated  the  bond. 

The  defenders  rested  their  defence  upon  the  acta  and  tractata  for  Defences. 
a  series  of  years  in  the  settlement  of  the  accounts  and  granting  of 
the  bond,  the  want  of  any  precise  averment  of  fraud  or  undue 
conduct  on  their  part,  and  the  facts  showing  the  authority  of  Mr 
T.  C.  Ker  to  act  for  bis  father,  which  went  to  exclude  the  attempted 
reduction  of  the  bond. 

In  the  count  and  reckoning,  the  Lord  Ordinary  superseded  &r- 
ther  consideration  till  the  reduction  should  be  disposed  of  upon  the 
interlocutor  to  be  pronounced  by  him ;  and,  Mn  the  reduction,  his 
Lordship,  (12th  November  1836,)  pronounced  the  following  inter- 
locutor and  note : 

*  The  Lord  Ordinary  having  considered  the  closed  record  in 
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tbege  conjoined  proceases  of  redoction,  and  having  heard  pardea^ 
prooorators  thereon,  and  made  avisandum,  and  particularly  consi- 
dered the  reasons  of  redoction  as  insisted  on  in  the  debate^  and 
the  pleas  in  defence,  with  the  documents  prodaced  in  support 
thereof,  sustains  the  defences,  assoilzies  the  defenders,  and  decerns, 
without  prejudice  to  any  pleas  competent  to  be  stated,  notmth- 
standing  of  such  absolvitor,  in  the  action  of  count  and  reckoning 
now  before  the  Lord  Ordinary ;  finds  expenses  due,  and  remits 
the  account,  when  lodged,  to  the  Auditor  to  be  tased.' 
Note. — <  It  is  evidently  the  duty  of  the  Lord  Ordinary  to  eonsi* 
der  this  process  of  reduction  on  its  own  proper  merits.     There 
might  be  matters  competent  to  be  stated  in  the  count  and  reckon- 
ing which  Would  not  be  barred  by  any  settlement.     But  the  ques- 
tion, whether  the  bond,  the  bill,  and  the  doqnets  called  for  ought 
to  be  reduced,  must  depend  on  the  practical  relevancy  of  the 
grounds  of  reduction  ipsisted  on ;  and  the  material  point  is,  whe- 
ther the  bond  is  challenged  oh  sufficient  legal  grounds.    The  sum* 
mons  in  the  flrist,  third  and  fourth  reasons,  and  the  condescendence 
in  the  I2th  article,  contain  certain  vague  general  averments  in 
impeachment  of  the  bond,  in  respect  of  its  form  and  external  state. 
But  these  were  not  insisted  on  before  the  Lord  Ordinary ;  nor 
has  any  warrant  been  applied  for,  for  transmitting  the  original  deed 
from  the  record,  without  which  no  judgment  could  be  asked  or 
given  on  any  such  points.     The  Lord  Ordinary  therefore  must 
understand  the  case  to  stand  on  the  second  ground  of  reduction 
stated  in  the  summons,  as  explained  in  the  7th,  8th  and  11  th  arti- 
cles of  the  revised  condescendence.     These  articles  are  by  no 
means  of  such  a  precise  nature  as  they  ought  to  have  been.     But 
taking  them  as  they  are,  and  as  maintained  in  the  debate,  they 
amount  to  this,  That  Genera]  Ker  was  in  a  state  of  blindness  at 
the  date  of  signing  the  bond ;  that  it  was  impetrated  from  him, 
by  what  means  are  not  explained ;  that  it  was  not  read  over  to 
him  before  he  signed  it ;  that  he  was  incapable  of  reading  writing; 
that  he  was  not  aware  of  its  object  and  effect;  and  that  he  was 
not  fairly  dealt  with  in  the  matter,  without  any  explanation  as  to 
the  party  or  parties  who  so  dealt  unfairly  with  him.     The  whole 
circumstances  connected  with  the  proposal,  preparation,  execution 
and  delivery  of  the  bond,  are  minutely  explained  in  the  85th  and 
subsequent  articles  to  the  46th,  inclusive  of  the  respondent's  state- 
ment ;  to  which  the  pursuer  makes  no  answers,  but  general  de- 
nials, (to  which  the  Lord  Ordinary  specially  called  her  attention 
before  the  record  was  closed) :  but  she  admits  the  authenticity  of 
the  letters,  the  quotations  from  which  in  a  great  measure  compose 
those  statements.     In  this  state  of  the  casCi  the  pursuer's  counsel 
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demands  a  general  issue,  Whether  the  bond  is  not  the  deed  of  S3  May  lea?* 
General  Ker,  or  some  issne  on  his  averments.    Though  the  case    ^^^v^ 
is  really  special,  the  Lord  Ordinary  thinks  that  this  demand  raises  ^'anii  Toiler 

a  qoestion  of  very  serious  importance.     The  documents  produced,       

and  admitted  to  be  genuine,  establish,  beyond  all  controversy,  that  ^^^' 
the  negotiations  for  a  settlement  by  such  a  transaction  was  con- 
ducted on  the  part  of  General  Ker  by  his  son,  Mr  Thomas  Col< 
lingwood  Ker,  then  a  practising  attorney  in  Newcastle ;  while  a 
letter  of  General  Ker  himself,  (said  to  be  in  the  handwriting  of 
Mrs  Ker,)  on  the  29th  January  1832,  renders  it  scarcely  possible 
to  have  a  serious  doubt  that  he  had  fully  authorised  his  son  to  act 
for  him,  and  was  fully  informed  of  the  arrangement  which  had  been 
proposed ;  and  the  documents  further  demonstrate,  that  every  thing 
connected  with  the  signing  of  the  deed  by  General  Ker  was  left 
in  the  hands  of  Mr  Thomas  CoUingwood  Ker,  both  Mr  Hotchkis 
and  his  agent  being  at  the  time  in  Edinburgh.  The  deed  bears 
to  have  been  signed  by  General  Ker  at  NewcaUUj  not  at  East  BoU 
tony  as  the  eighth  article  of  the  condescendence  would  lead  one  to 
infer.  At  Ridley  Place,  Newcastle,  in  the  house  or  office  of  Mr 
Thomas  C.  Ker,  it  is  signed  by  General  Ker,  in  the  presence  of 
Masterton,  a  clerk  of  Thomas  Ker,  and  another  son  of  General 
Ker ;  and  both  Thomas  Ker  and  his  next  brother,  Walter  Forster 
Ker,  are  parties  obligants  in  it.  The  subsequent  delivery  of  it  at 
Edinburgh  is  proved  also  under  the  hand  of  Thomas  CoUingwood 
Ker. 

<  This  is  not  a  question  about  a  testamentary  deed.  It  relates  to 
a  bond  constituting  part  of  a  most  onerous  contract.  It  was,  no 
doubt,  of  a  very  peculiar  kind.  It  was  an  obligation  for  a  large 
sum  of  money,  contingent  on  an  event  of  rather  more  than  very 
doubtful  occurrence ;  but,  in  consideration  of  it,  the  defenders 
consented  to  discharge,  absolutely  and  unconditionally,  a  debt  ex- 
ceeding L.14,000,  acknowledged  to  be  just  in  the  body  of  the 
bond ;  and,  on  the  £aith  of  it,  such  a  discharge  was  executed,  and 
most  deliberately  delivered  and  accepted,  and  is  still  retained.  Let 
it  be  observed,  then,  1  j/,  That  the  pursuer^  who  is  bound  to  make 
an  entire  case  for  redaction,  does  not  aver  in  her  condescendence 
that  Mr  Thomas  C.  Ker  was  not  authorised  to  act  as  his  father's 
agent.  She  has,  indeed,  put  a  vague,  general  denial  against  the 
pointed  and  precise  statement  of  the  defenders  on  this  point,  sup- 
ported by  documents,  of  which  it  would  be  trifling,  and  has  been 
felt  to  be  impossible,'  to  deny  the  effect.  But  surely  this  will  not 
do.  -  She  has  to  make  out  the  negative,  that  this  is  not  the  deed 
of  General  Ker ;  and,  if  it  be  material  to  that  question,  to  show 
that  a  person  who  acted  as  if  he  were  authorised,  was  not  autho- 
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rised,  was  not  the  pursuer  bound  to  make  a  positive  averment  on 
that  point  ?  Observe,  2<f,  That  it  is  admitted  that  General  Ker 
himself  did  sign  the  deed ;  Sd^  That  it  is  not  averred  that  the  suIh 
scribing  witnesses  did  not  see  him  subscribe ;  and,  4tt,  That  it  is 
not  averred  that  the  defenders  knew  that  General  Ker  was  blind, 
or  that  the  deed  had  not  been  read  to  him. 

<  The  case,  therefore,  is  reduced  to  a  very  simple  issue  of  law. 
The  terms  of  an  onerous  contract  having  been  settled  between  the 
authorised  agents  of  two  parties,  and  the  counter  deeds  to  be 
granted  fully  revised  by  them,  a  bond  to  be  given  by  the  one  is 
sent  to  his  authorised Jagent,  living  at  a  distance  of  120  miles  from 
the  other,  to  be  duly  executed.  Under  his  exclusive  management 
it  is  duly  executed  to  all  appearance,  the  party  himself  confessedly 
subscribing  it  It  is  delivered,  and  the  counter  deed,  also  duly 
executed,  is  delivered  and  accepted.  Is  it  relevant,  for  reducing 
such  a  bond  by  the  granter  or  his  representative,  to  say,  that  though 
in  full  possession  of  his  faculties,  he  had  become  blind,  and  that 
the  deed  was  not  read  over  to  him  ?  Unfair  dealing  is  out  of  the 
case ;  for,  if  there  was  unfeir  dealing,  it  could  only  be  by  his  own 
son  and  agent  deceiving  Mr  Hotchkis  at  the  same  time.  It  is  not 
said  that  Mr  Thomas  CoUingwood  Ker  was  an  agent  of  Mr  Hotch-* 
kis,  or  was  influenced  by  him  to  deceive  General  Ker. 

<  Now,  the  law  of  such  a  case  seems  to  the  Lord  Ordinary  to  be 
very  plain.  Blindness  is  no  statutory  objection.  The  judgment 
of  the  House  of  Lords  in  the  Fife  case,  July  17.  1823,  Shawj  i. 
p.  495,  decided,  that,  by  itself  at  least,  it  is  no  objection  at  all.  It 
was  a  question,  then,  whether,  without  proof  of  the  deed  being 
read,  it  could  be  sustained,  though  the  only  ground  on  which  the 
deeds  were  reduced,  was  its  being  found,  upon  verdict,  that  the 
witnesses  had  not  seen  the  granter  subscribe,  or  heard  him  ac- 
knowledge his  subscription.  But  that  was  the  case  of  a  settle^ 
ment  The  party  challenging  was  not  the  granter,  or  even  his 
general  representative,  having  the  same  interest,  but  a  particular 
heir  excluded  by  the  deed.  The  case  of  a  bond,  conducted  solely 
under  the  superintendence  of  the  party's  own  agent,  must  stand  on 
very  different  principles.  Being  sui  juris,  and  confessedly  of 
sound  mind,  if,  being  blind,  he  relies  on  his  agent's  accuracy  and 
fidelity,  is  he  to  be  allowed  to  break  his  obligation,  deceiving  the 
other  party,  because  that  agent  did  not  read  the  deed  to  him,  or 
he  did  not  require  it  to  be  read  ?  It  seems  to  the  Lord  Ordi- 
nary that  blindness  can  have  no  such  privilege.  The  error 
appears  to  be  in  assuming  that  blindness  of  itself  makes  a  nul- 
lity. But  it  is  not  so.  AH  that  has  ever  been  held  is,  that  in 
die  case  of  a  private  deed,  which  a  man  may  execute  or  not  as  he 
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pleases,  blindness  and  evidence  of  the  deed  not  being  read  may  23  May  1837. 
raise  a  presumption  of  his  not  knowing  its  contents.  But  that  will  ^"^V^^ 
not,  in  the  Lord  Ordinary's  apprehension,  avail  against  a  third  j^^^nd  TyUer. 
party  contracting  onerously,  to  whom  a  deed,  confessedly  signed 
by  the  obligant,  under  the  direction  of  his  own  agent,  has  been 
delivered  for  the  stipulated  value  received  in  return.  Even  in  the 
case  of  a  settlement,  the  House  of  Lords  held  that  reading  over 
was  not  indispensable,  and  that  there  might  be  other  means  by 
which  the  grantor  might  be  made  fully  aware  of  the  contents  of 
the  deed ;  and,  in  a  case  like  the  present,  the  Lord  Ordinary  con* 
ceives  that  the  presumption  of  knowledge  is  so  strong,  that  it  can- 
not be  redargued  by  such  averments  as  this  record  contains.  It 
would  be  very  different  if  there  were  a  statutory  nullity.  The 
only  question  here  is,  whether  there  is  room  for  trial.  The  Lord 
Ordinary  may  have  a  belief  that  the  idea  of  General  Ker  not  being 
aware  of  the  nature  of  the  deed  is  exceedingly  adverse  to  the  facts 
in  this  record ;  and  when  he  sees  it  averred  in  the  11th  article  of 
the  condescendence,  that  the  bond  was  not  read  *  to  the  alleged 
*  contracting  parties' — implying  that  it  was  not  known  even  to  Mr 
Thomas  C.  Ker — he  must  own  that  he  can  have  little  confidence 
in  the  averments  in  the  condescendence  generally.  But  being  of 
opinion,  that  on  the  case,  as  stated  and  pleaded,  thore  is  not  a  legal 
relevancy  for  trial,  he  has  thought  it  his  duty  to  decide  accord* 
ingly.' 
The  pursuer  reclaimed. 


The  Court  adhered^  and  found  additional  expenses.    Their  Lord-  Judgment. 
ships  considered  that  the  reduction  was  excluded  by  the  whole  cir- 
cumstances, particularly  by  the  authority  given  by  the  General  to 
his  son,  as  proved  by  the  letter  of  29th  January  1832,  and  the  let- 
ter to  which  it  was  an  answer. 


Ix»rd  Ordinary,  MoHcmffm  A^t.  P.  Roberiaon,  Alt  Dean  o/Fac,  (Hxfpt^)  and 
22.  Thamaxm.  J.  J,  Frmer,  W.  S.  and  Botdikis  j-  MahUfohn,  W.  S.  Agents. 
T.  Clerk. 

R. 
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JOHN  BUCHANAN 
against 

ROBERT  LUMSDEN. 

Process* — Reduction. — Action  ofredtustian  eantaininff  Adaratmy 
and  petitory  conclusions  of  unextraeted  interhciUors  or  sentences  tf 
an  inferior  amrt^^fownd  to  be  ineompetenL 

Buchanan  broaght  an  action  of  reduction  of  jadgments  of  the  Jus- 
tices of  Lanarkshire  on  rarioas  gpronnds,  which  the  Lord  Ordinary 
sustained*  The  summons  oontained  conclusions  to  the  following 
effect :  <  To  bring,  exhibit  and  produce  before  our  said  Lords  a  peti- 
tion presented  at  the  pursuer's  instance  to  the  Justices  of  the 
Peace  for  Lanarkshire  against  the  defender,  Robert  Lumsden, 
and  likewise  the  interlocutors,  sentences  or  judgments  of  the  fol- 
lowing dates  and  tenor,'  &c.  for  the  purpose  that  <  the  whole  pro- 
ceedings in  the  said  action,  of  whatever  dates,  tenor  or  contents 
the  same  may  be,  should  be  seen  and  considered  by  our  said  Lords, 
and  the  said  interlocutors,  sentences  or  judgments  should  be  re^ 
duced,  annulled,  and  declared  to  be  null  and  void,  and  of  no  effect 
in  judgpnent,  or  ontwith  the  same,  in  time  coming,  and  that  the 
pursuer  ought  and  should  be  reponed  and  restored  thereagainst 
in  int^rum ;  and  that  the  defender  should  and  ought  to  be  de- 
cerned and  ordained,  by  decree  foresaid,  to  make  payment  to  the 
pursuer  of  the  sum  of  L.30  sterling,  being  the  sum  concluded  for 
as  aforesaid.' 

The  defender,  Lumsden,  redaimed ;  and  at  the  moiring  of  the 
reclaiming  note,  stated  the  same  objection  to  the  competency  which 
was  sustained  in  Coutts  v.  Keith,  dth  Dec.  1835,  JP.  C. 

The  Court  ordered  minutes  of  debate,  which  having  been  laid 
before  the  other  Judges,  the  following  opinions  were  returned : 

Lord  President  (Hope f  J  Lords  Balgrajfi  Gillies^  Mackenzie^  Cars' 
houssj  Moncreiff,  Jeffrey^  and  Cockburny  returned  the  following  opi- 
nion :— We  are  of  opinion  that  this  process  of  reduction,  the  effect 
of  which  must  be  to  remove  the  process  from  the  inferior  court, 
thereby  preventing  the  opposite  party  from  further  insisting  or  ob- 
taining extract,  and,  in  fact,  necessarily  causing  a  sist  without  cau- 
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tion,  18  an  incompetent  mode  of  proceeding;  and  we  are  of  opinion^  ^  ^"7  '^'^' 
that  if  the  pursuer  meant  to  complain  of  the  interlocutor  of  the  infe-  S^T'^'^'^ 
rior  court,  and  to  bring  them  under  reyiew»  he  should  have  done  so  Lumsden. 
by  a  proper  advocation,  and  not  by  a  reduction  accompanied  by  ^e*  ^TT     . 
olaratory  and  petitory  conclusions,  which  in  substance  is  nothing  but  consulted 
an  advocation  turned  into  the  form  of  a  reduction,  evidently  for  the  ^^^s^ 
purpose  of  evading  the  statutory  regulation  of  finding  caution. 

In  giving  this  opinion,  we  do  not  wish  to  lay  down  an  invariable 
general  rule  applicable  to  all  cases  without  exception,  but  merely 
that  we  think  that  the  mode  of  bringing  the  case  under  review  in 
this  case  is  incompetent,  and  ought  not  to  be  sanctioned  in  the  ordi- 
nary course  of  cases  which  occur  before  inferior  courts. 

lAjrd  Fullertan. — The  reduction  here  is  brought,  and  the  ques- 
tion of  competency  raised,  under  circumstances  which  appear  to  me 
sufficient  to  exclude  the  objection.  The  decreet  in  the  inferior 
court  is  a  final  judgment,  and  it  is  in  &vour  of  the  pursuer,  both 
on  the  merits  and  the  expenses.  It  is  a  decreet,  therefore,  which, 
for  the  purposes  of  execution,  admits  of  being  beneficially  extracted 
only  by  the  pursuer.  But  the  pursuer  declines  to  extract  it,  be- 
cause he  is  dissatisfied  with  the  amount  of  the  sum  decerned  for ; 
and  he  has  accordingly  brought  this  action,  concluding,  Jirst,  for 
the  reduction  of  the  *  interlocutors,  sentences  and  judgments '  pro- 
nounced in  the  inferior  court ;  and,  secondly,  for  the  payment  of  the 
lai^er  sum  to  which  he  lays  claim.  The  defender  stated  no  ob- 
jection to  this  course  at  the  proper  stage  of  the  proceedings.  The 
production  was  held  to  be  satisfied  of  consent  of  the  parties,  a  re- 
cord was  made  up  on  the  merits,  and  the  Lord  Ordinary  pronoun- 
ced a  judgment  in  favour  of  the  pursuer.  It  was  not  till  the  cause 
came  before  the  Second  Division  of  the  Court,  on  aredaimingnote, 
that  the  objection  of  incompetency  was  raised. 

In  the  ^8t  place,  then,  without  giving  any  sanction  to  the  ge- 
neral competency  of  reducing  unextracted  decrees  or  interlocutory 
judgments,  I  think  that  the  main,  or  rather  the  only  grounds  on 
which,  in  the  general  case,  such  a  course  could  be  questioned,  does 
not  apply  to  the  present.  When  an  interlocutory  judgment  is  pro- 
nounced, which  a  party  has  an  interest  to  apply  to  the  disposal  of 
the  farther  merits  of  the  cause,  or  when  a  final  judgment  is  pro- 
nounced, which  he  has  an  interest  to  extract,  the  bringing  up  the 
inferior  court  process  in  an  action  of  reduction  might  operate  as  a 
stay  of  all  farther  procedure,  and  thus  give  the  pursuer  all  the  bene- 
fit of  an  advocation,  without  the  necessity  of  finding  caution.  There 
might  be  good  grounds  there  for  holding  the  reduction  to  be  an  eva- 
sion of  the  rule  regarding  caution,  which  is  the  condition  of  the 
other  known  and  competent  process  of  review.     But  here  there  is 
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23  May  1837.  no  room  for  such  an  objection,  because,  in  the^r^  place,  the  jadg- 
ment  is  final,  and,  secondly,  the  pursuer  of  the  reduction  is  the  only 
party  in  whose  favour  the  extract  of  the  decree,  as  affording  the 
means  of  execution,  could  take  effect*  There  is  no  rule  of  law  re- 
quiring the  finding  of  caution,  as  an  indispensable  condition  of  ob* 
taining  the  review  of  a  judgment  of  an  inferior  court.  It  is  not 
denied,  so  far  as  I  understand,  that  if  the  decree  had  been  extracted 
the  pursuer  might  have  competently  raised  a  process  of  reduction  ; 
and  in  the  ordinary  case  of  a  defender  who  obeys  the  judgment, 
there  is  no  doubt  that  he  may  bring  his  action  of  reduction  and  re- 
petition, without  finding  caution.  The  only  intelligible  ground, 
then,  for  requiring  caution  in  the  case  of  advocation  is  not  merely 
that  it  is  a  process  for  reviewing  a  judgment  already  pronounced 
against  the  advocator,  but  that  it  is  a  process  which  stays  the  exe- 
cution of  the  judgment  so  pronounced.  And  as  this  principle  can- 
not possibly  apply  to  the  present  case,  I  see  no  reason  for  sustaining 
the  objection,  which  is  here  purely  one  of  form,  and  thus  obliging 
the  pursuer  to  take  an  extract  of  a  decree,  for  the  sole  purpose  of 
cutting  it  down. 

Secondly i  I  think  that  the  objection  comes  too  late.  It  ought  to 
have  been  stated  before  the  production  was  satisfied,  or  rather  as  a 
defence  against  the  agent  being  called  on  to  satisfy  the  productioo. 
That  was  not  done.  Of  consent  the  production  was  held  to  be  sa- 
tisfied, and  the  record  made  up  on  the  merits.  And  I  think  it  would 
be  equally  contrary  to  form  and  to  substantial  justice,  that  at  this 
late  stage  of  the  case,  and  after  judgment  pronounced  in  the  pur- 
suer's favour  by  the  Lord  Ordinary,  the  whole  of  the  proceedings 
should  be  rendered  of  no  avail,  on  a  ground  which  the  defender  had 
the  means  of  stating,  if  he  chose,  and  was  bound  to  state  before 
those  proceedings  were  allowed  to  go  on. 

Lastfyf  1  may  observe  that  the  decisions  referred  to  appear  to 
have  sustained  the  competency  of  such  a  procedure,  under  circum- 
stances much  more  unfavourable  to  the  pursuer  than  those  of  the 
present  case. 


Opinion  of 
Court. 


The  Court,  in  terms  of  the  opinions  of  the  Consulted  Judges^ 
found  the  action  incompetent ;  but  it  being  stated  that  the  pursuer 
was  dead,  no  decision  was  pronounced.     {But  see  the  following  case,) 


Loid  Ordinary,  ConXbun.        AcU  Anda-amu        Alt.  D.  M^NlnlL 
and  Thos,  Lebum,  Agents.        T,  Clerk. 


R. 
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SECOND  DIVISION. 

No.  CLXII.  2Qd  May  1837. 

WILLIAM  BROOM 
affainst 

ADAM  ANDERSON. 

Process. — Reduction. — An  action  of  redtuHon  of  an  unextracied 
decree  of  a  Dean  of  Guild  court  dismissed  as  incompetent. 

In  an  action  of  reduction  at  Broom's  insfitnce  of  certain  decrees  of 
the  Dean  of  Guild  of  Sanquhar,  the  defender,  Anderson,  pleaded, 
that  the  action  was  incompetent,  the  said  decree  not  having  been 
extracted. 

The  Lord  Ordinary  dismissed  the  action. 

The  pursuer  reclaimed^  and  craved,  inter  alia,  to  be  allowed  to 
amend  his  summons,  to  the  effect  that  decrees  of  the  Dean  of  Guild 
court  of  Sanquhar  were  not  in  the  practiee  of  being  extracted. 

The  case  having  stood  over  till  the  opinions  of  the  C<Mi8ulted 
Judges  in  Buchanan  v.  Lumsden  were  obtained,  the  Court  this  day 
refused  the  note,  and  adhered,  with  additional  expenses. 

Lord  Ordinarjy  Coekbwnu        Act.  MaitJcmcU        Alt  WhigkaoL        T.  Banksn,  and 
D.  JVfngham,  W.  S.  Agents.        JP.  Clerk. 

R. 
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No.  CLXIII.  2&th  May  1837. 

JOHN  BROWNING  AND  MATTHEW  BROWNING 

againH 

BROWNING'S  TRUSTEES  AND  JAMES  WATT. 

Marriage-Contract. — Provision  to  Children. — Jus  Cre- 
DiTi. — Where  a  party  had  lands  disponed  to  him  in  an  onerous  mar* 
rioffe^contract,  under  certain  provisions^  and^.  amcngst  others^  that 
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ifi  on  the  dissolution  of  the  marriage^  there  were  a  son  or  sons^  he^ 
and  his  heirs  and  successors j  obliged  themselves  to  give  and  dispone 
*  certain  lands  to  these  sonsj  ^  to  take  effect  immediately  after  his  own 

^  decease^  and  to  do  no  deed  in  hurt  or  prejudice  of  this  ohligatiim^ 
only  reserving  a  power  of  division  amongst  the  children  ;  which  pro- 
vision  was  not  mentioned  along  with  the  others  in  the  precept  of 
sasine;  and  infeftment  was  taken,  under  the  *  reservations  andburdens 

*  particularly  mentioned  in  the  said  contract  and  precept  ofsaxvM, 

*  and  here  held  as  repeated  f -^fowikd^  on  the  dissolution  of  the  mar'- 
riagcj  by  the  party  predeceasing  his  wife^  without  granting  ang 
conveyance  to  his  two  sons  who  survived^  that  the  sons  were  entitled 
to  challenge  any  gratuitous  or  fraudulent  deeds  granted  by  Aeir 
father^  in  prejudice  of  the  obligation  in  their  favour j  expressed  in 
the  marriage^contract;  but  that  they  were  not  in  the  rights  under  that 
contraetf  to  compete  with  the  onerous  creditors  of  their  father,  or  to 
challenge  his  onerous  deeds* 

Narratif e.  The  lands  of  Benthall  in  Lanarkshire  were  disponed  to  Jobn  Brown- 
ing in  an  onerous  antenuptial  contract,  on  the  occasion  of  his  mar- 
riage with  the  pnrsuer^s  nM>ther»  ^dierein  he  was  taken  bound,  inter 
alia,  <  Item,  If  there  be  a  son  or  sonsy  or  son  and  daughter,  or  sons 

<  and  daughters  of  this  marriage,  and  alive  at  the  dissolution  there- 

<  of,  in  that  erent,  the  said  John  Browning  younger  obliges  him- 

<  self,  and  his  aforesaid,  to  give  and  dispone  to  that  son,  or  these 

*  sons,  the  just  and  eqaal  half  of  the  said  lands  of  Benthall,  to  take 

<  effect  immediately  after  his-  own  decease,  and  to  do  no  deed  in 

<  hurt  or  prejudice  of  this  obligation — only  he  has  liberty  to  divide 

<  the  same  amongst  the  children  of  this  marriage,  if  more  than  one 

<  son,  as  he  shall  think  fit,  or  his  children  deserve.'  The  oontract 
recites  certain  provisions  in  favour  of  the  pursuer^s  mother,  and 
then  proceeds  thus :  *  Which  provisions  in  favour  of  the  said  Mar- 

<  garet  Hamilton,  and  her  children  to  be  procreated  of  this  mar- 

<  riage,  she,  with  advice  foresaid,  accepts  in  full  satis&ction  to  her 
^  for  her  terce  of  lands,  third  or  half  of  moveables,  or  what  else  she 

*  might  have  been  entitled  to  on  account  of  the  decease  of  her  said 

<  affidate  husband,  legacy  and  good  will  excepted,  and  to  her  chil- 

<  dren  of  their  marriage,  one  or  more,  for  their  legitim,  portion- 

*  natural,  and  bairns'  part  of  gear,  and  what  else  they  or  any  of 

<  them  might  have  been  entitled  to  on  account  of  their  father's 

<  decease — legacy  and  good  will  excepted/  The  precept  of  sasioe 
notices  the  other  provisions  in  the  contract,  but  makes  no  mention 
of  the  provisions  to  the  children.  The  sasine  which  was  expede 
by  John  Browning  on  this  precept,  in  1777,  bears,  that  infcftsnent 

given  him,  under  *  the  reservations  and  burdens,  as  particalerly 
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^  mentioned  in  the  said  contract  and  precept  of  sasine,  and  herein  85  May  1837. 
«  held  as  repeated.*  v^^^-^^^ 

John  Broi^ning,  between  the  years  1777  and  1827,  granted  he-  Bro^nln^.''' 
ritable  securities  over  his  lands  of  Benthall  to  the  amount  of  Trustees  and 
L.7802, — the  greater  part  of  them  being  in  fiivour  of  the  defender,  ^^^ 

Watt.  NarratWe. 

In  1827,  John  Browning,  the  father  of  the  pursuers,  executed  a 
trust-deed  in  favour  of  the  present  defender.  Watt,  and  of  Messrs 
Hamilton,  conveying  to  them  his  whole  property,  and  particularly 
the  lands  of  Benthall,  for  the  purpose  of  settling  his  afiairs  and 
paying  his  debts.  On  this  deed  the  trustees  were  duly  infeft. 
In  September  I82d>  in  virtue  of  their  powers  to  sell  by  private  bar- 
gain, they  agreed  to  sell  the  lands  for  L.5550  to  the  defender,  Mr 
Watty  who  was  himself  a  trustee;  and  this  transaction  was  ratified 
by  the  pursuer,  John  Browning,  but  not  by  the  other  pursuer, 
Matthew  Browning. 

In  1832,  the  marriage  was  dissolved  by  the  decease  of  John 
Browning,  leaving  a  widow  and  two  sons,  the  two  pursuers.  By 
them  the- present  action  was  brought,  calling  for  reduction  of  the 
trust-deed  and  the  sale  thus  made  by  the  trustees,  as  well  as  cer- 
tain heritable  securities  granted  by  their  father,  John  Browning, 
before  his  decease,  in  fevour  of  the  defender,  Watt,  on  the  ground 
that  the  children  were  preferable  creditors  under  the  marriage* 
contract,  and  that  they  could  reduce  the  deeds  in  question  in  so  far 
as  they  defeated  their  jus  crediti.  It  was  answered,  that  the  chil- 
dren had  no  jus  crediti,  but  merely  a  spes  successionis,  and  there- 
fore were  not  entiUed  to  reduce  the  trust,-  or  the  sale,  or  compete 
with  onerous  creditors. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  considered  the  process,  and  heard  Lord  Ordi. 

<  parties,  sustains  the  defences,  assoilzies  the  defenders,  and  de-  JJ^q^^*^^* 

<  cerns :  Finds  the  pursuers  liable  in  expenses ;  appoints  an  account 

<  thereof  to  be  given  in,  and,  when  lodged^  remits  the  same  to  the 

<  Auditor  to  tax  and  to  report' 

Note, — '  The  conelusion  for  reduction  of  the  bonds,  and  the  alter-    Note. 

<  native  conclusion  for  the  half  of  the  lands  of  Benthall,  proceed  on 

<  the  assumption  that  the  pursuers  have  a  jus  crediti  under  their 

*  fatber^s  marriage-contract ;  and  the  conelusion  for  reduction  of  the 

<  trust-deed  proceeds  on  the  further  assumption  that  they  are  not 

*  only  creditors,  but  preferable  creditors,  under  that  deed.     The 

<  Lord  Ordinary  is  of  opinion  that  they  are  neither  the  one  nor 

<  the  other ;  and  that,  in  a  question  with  the  bona  fide  onerous  ere- 
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ditora  of  their  father,  they  cannot,  in  the  circumstances,  be  dealt 
with  as  having  any  jus  credit!  whatever*  It  is  possible  that, 
without  being  creditors,  and  merely  under  their  spes  sucoessionis, 
they  may  be  entitled  to  challenge  the  bonds  as  gratuitous,  or  other- 
wise. But  they  have  rested  the  challenge  actually  brought  solely 
on  their  character  as  onerous  creditors ;  and  if  it  be  true  that  this 
character  does  not  belong  to  them,  their  own  argument,  as  main- 
tained at  least  before  the  Lord  Ordinary,  implies  that  these  chums 
are  groundless. 

<  The  only  other  claim  is  for  reduction  of  the  sale  to  the  defender 
Watt,  on  the  ground  that  he,  being  trustee,  could  not  purchase 
part  of  the  trust  property.  The  Lord  Ordinary  considers  the  ap- 
plication of  this  principle  to  be  excluded  by  the  fects  of  the  case. 
The  sale  was  consented  to  by  the  trustee,  by  his  creditors,  and  by 
the  pursuers/ 


Reclaimers* 
Fleas. 


Defenders* 

Pleas. 


The  pursuers  reclaimed. 

Dean  ofFacuUy,  for  the  reclaimers,  pleaded — As,  by  the  terms  of 
the  clause  in  the  marriage-contract,  the  fitther,  in  the  event  of  his 
surviving  the  dissolution  of  the  marriage,  would  have  been  bound 
to  have  granted  a  conveyance  during  his  own  life  in  favour  of  his 
children,  there  is  here  the  criterion  which  has  been  laid  down  in 
various  cases,  for  determining  whether  children  are  creditors  or  no^ 
viz.  that  the  fitther  might  be  obliged  to  make  them  creditors  during 
his  own  life*  The  terms  of  the  obligation  in  the  marriage-contract 
dearly  show  that  it  was  intended  he  should  convey  the  property  at 
the  dissolution  of  the  marriage,  although  the  enjoyment  was  re- 
served, and  did  not  fall  to  the  children  till  after  his  death*  In  the 
next  place,  as  it  is  admitted  that  the  children  are  creditors  in  re- 
gard to  the  reversion,  the  Lord  Ordinary  is  wrong  in  cutting  them 
out  from  the  right  which  they  clearly  have,  to  inquire  how  the 
sale  was  effected ;  and  there  is  no  averment  that  Matthew  Brown- 
ing assented  to  the  sale* 

Solicitor-Generalj  (Rutherfurd,)  for  the  defenders*— 
The  pursuers  cannot  maintain  that  they  are  preferable  creditors 
for  this  estate*  The  obligation  in  the  marriage-contract  is  not  a 
real  burden :  it  could  not  appear  in  the  Record  of  Sasines,  as  it  did 
not  enter  the  infeftment,  and  therefore  there  was  nothing  to  prevent 
the  granting,  by  the  &ther,  of  the  bonds  or  the  trust-deed  in  qaes- 
tion*  Supposing  their  mother  had  predeceased  their  father,  then 
the  father  might  have  been  bound  to  convey,  to  take  effect  on  bis 
death,  and  they  might  thus  have  become  contingent  creditors;  but 
the  marriage  was  dissolved  by  the  £Either  predeceasing  their  mother; 
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and  thuSf  even  if  they  coald  be  held,  by  the  terms  of  the  deed,  to  25  May  1837. 
be  contingent  creditors  in  certain  circumstances,  these  circumstances     ^^^V"^ 
did  not  occur;  and,  therefore^  never  having  been  onerous  creditors  of  Bro^nlnTs*' 
their  &ther,  they  are  not  entitled  to  reduce  the  deeds  here  called  Trustees  and 
for. '  ^•"- 

A 

Lord  Gillies. — I  think  the  children  here  are  creditors  under  the  Opinion  of 
marriage-contract  of  the  father,  bat  I  do  not  think  they  are  pre-  ^^^^ 
ferable  creditors.  I  think  they  must  be  postponed  to  all  the  onerous 
creditors  of  the  father,  though  at  the  same  time  I  do  not  think  they 
can  be  hurt  by  any  gratuitous  deed.  There  is  one  thing  which  I 
do  not  at  all  like,  that  is,  the  sale  of  part  of  the  trust-estate  to 
one  of  the  trustees.  I  think  that  always  requires  to  be  inquired 
into,  and  I  think,  if  it  is  within  the  summons  in  the  present  case, 
which  I  believe  it  is,  an  opportunity  should  be  given  of  doing  so. 
Of  course  the  party  assenting  to  the  sale  can  now  have  no  such  re- 
medy, which  must  be  limited  to  the  other  pursuer,  who  did  not  con- 
sent. 

Lord  Mackenzie. — Lord  Gillies  is  perfectly  correct  in  what  he 
Las  last  stated,  for  the  fourth  reason  of  reduction  applies  to  the 
conduct  of  one  of  the  trustees  in  purchasing  the  property  from  his 
co-trustees ;  and  I  concur  with  Lord  Gillies  in  thinking  that,  in 
such  case,  there  is  always  ground  for  questioning  the  sale.  In  re- 
gard to  the  right  of  the  children  under  the  marriage-contract,  no- 
thing has  been  brought  forward  to  satisfy  me  that  they  are  pre- 
ferable creditors,  or  that  they  can  compete  with  onerous  creditors 
of  the  father.  I  conceive  that  there  is  only  an  obligation  in  their 
favour  in  the  marriage-contract,  provided  their  father  should  sur- 
vive ;  and  I  do  not  think  that,  even  if  that  had  been  the  case,  they 
could  have  forced  their  father  to  dispone  to  them,  so  as  to  vest  a 
preferable  interest  in  them.  Their  interest  was  only  to  come  into 
existence  at  his  death,  as  I  interpret  the  clause ;  and  this  view  is 
further  strengthened  by  the  power  which  he  has  to  divide  amongst 
them  at  pleasure ;  which  power  he  must  have  been  entitled  to  exer- 
cise during  his  life,  and  not  merely  at  the  dissolution  of  the  mar- 
riage. 

Ziord  President. — I  concur. 

Lord  Corehouse.'^l  conceive  that  these  children  have  only  a  spes 
successionis,  and  that  they  cannot  compete  with  onerous  creditors 
of  the  father.  If  I  could  adopt  the  argument  of  the  Dean  of 
Faiculty,  I  should  be  of  a  di£ferent  opinion ;  but  by  the  terms  of  the 
clause,  the  father  was  not  bound  to  vest  a  pecuniary  interest  in 
the  children  during  his  own  lifetime,  but  only  to  give  and  dispone 
certain  lands  to  take  effect  immediately  after  his  own  decease.     I 
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S5  May  1837.  therefore  think  they  cannot  compete  with  onerous  creditors  of  the 
father,  but  I  think  their  rights  are  preferable  to  any  gratuitous 
transactions. 

The  Courty  accordingly,  unanimously  pronounced  the  foUowing 
judgment: 

<  Find  that  the  pursuers  are  entitled  to  challenge  any  bonds  or 

<  other  deeds  executed  gratuitously,  or  fraudulently,  by  the  late  John 

<  Browning,  their  father,  in  prejudice  of  the  obligation  in  favour  of 
'  the  children  of  the  marriage,  expressed  in  the  contract  of  marriage 

<  between  him  and  Margaret  Hamilton,  their  mother ;  but  that 
*  they  are  not  in  the  right  under  the  said  contract  to  compete  with 

<  the  onerous  creditors  of  their  ftither,  or  to  challenge  his  onerons 

<  deeds ;  therefore  remit  to  the  Lord  Ordinary  to  inquire  and  pro- 

<  ceed  further  in  the  cause  as  to  him  shall  seem  proper,  and  resenre 

<  aU  questions  of  expenses.' 

Ljord  Ordinary,  CoMunt,  Act.  Deal  o/Fac  f Hope  J  J»  Andarmm.  Alt. 

SoL'Gen,  fBuiherfierd,J  BusseO,  and  Neaves,  Wothavpoon  jf  Madk,  W.  S. 

MadMH  ^  EamiUan,  W.  S.  and  CampM  j-  M*D<noaU,  W.  &  Agents.  D« 

Clerk. 

C.  R. 


FIRST  DIVISION. 


No.  CLXIV. 


25I&  May  1837. 


Narratlfe. 


JOHN  IRVING  AND  Mandatary 

affainst 

Mrs  charlotte  HYSLOP  or  IRVING. 

Process. — Title  to  pursue.*--^  party  infeft  and  in  possession  of 
certain  subjects  granted  a  liferent  of  them  in  favour  of  his  widm : 
in  a  reduction  of  her  righty  an  ohfedion  taken  by  her  to  the  tide  of 
the  pursuer^  though  founded  on  a  defect  in  the  title  of  the  common 
author  both  of  the  pursuer  and  thegranter  of  the  liferent j  was  found 
goody  to  assoilzie  her  from  the  reduction  in  so  far  as  regarded  her 
prainsions. 

The  subjects  in  dispute  were  situated  within  the  burgh  of  AnoBOi 
and  were  held  burgage. 

For  many  years  prior  to  1807,  they  had  been  possessed  by  Joba 
Irving  senior,  as  proprietor.    That  person's  right  appears  to  bare 
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been  personal;  he  never  was  infeft;  and,  indeed,  there  does  not  25 May  1837. 
appear  to  have  been  any  s&sine  on  the  premises  in  favour  of  any    ^'^^V^^ 
body  for  nearly  a  century  prior  to  that  in  1826,  to  be  afterwards  JjJ^^^qJ^^^ 
adverted  to.  v.  Hysiop 

John  Irving  senior,  in  1807,  executed  a  disposition  and  deed  of  "^  ^'- 
settlement, — not  a  deed  of  disposition  and  assignation, — whereby  NanAtifa. 
he  conveyed  the  subjects  to  his  fourth  son,  John  Irving  junior,  and 
the  heirs  of  his  body ;  whom  failing,  to  Robert  Irving,  his  third 
son,  and  the  heirs  of  his  body  ;  whom  failing,  to  the  pursuer  and 
the  heirs  of  his  body. 

John  Irving  senior  died  soon  after  1807.  He  was  succeeded 
by  his  fourth  son,  John  Irving  junior,  who  possessed  for  a  con* 
siderable  period  on  apparency  alone.  He  died  nninfeft,  and  with* 
out  issue. 

He  was  succeeded  by  the  defender's  husband,  Robert  Irving,  the 
third  son  of  the  maker  of  the  settlement ;  and  it  is  on  the  supposed 
ioeptness  of  his  title  that  this  action  is  founded. 

It  will  be  observed  that  Robert  was  the  heir  of  conquest  of  John 
Irving  junior,  (being  his  immediate  elder  brother,)  and  the  heir  of 
the  investiture  created  by  old  Irving's  settlement  of  1807.  In 
making  up  a  title  he  proceeded  thus : 

In  April  1825,  Robert  expede  a  general  service  before  the  bailies 
of  Annan,  as  ^  propinquior  et  legitimus  hseres  dicti  quondam 
<  Joannis  Irving  ejus  fratris  germani.'  He  then  got  himself  infeft 
as  follows : 

As  the  subjects  held  burgage,  he  took  his  retour,  and  also  old 
Irviog's  disposition  and  settlement  of  1807,  to  the  bailies  of  Annan ; 
and,  founding  on  both  these  documents,  and  particularly  on  the 
disposition  and  settlement, — the  destination  of  which  is  engrossed 
at  length  in  the  sasine, — he  resigned  the  lands  in  the  hands  of  the 
bailie,  in  virtue  of  the  procuratory  in  the  settlement  of  1807,  and 
got  new  infeftment,  more  burgi,  on  22d  July  1825.  Thereafter 
Robert  executed  the  settlement  of  the  subjects  on  his  wife  in  life- 
rent, now  under  reduction. 

Robert  died  in  1834,  after  possessing  for  nine  years. 

In  1835  the  pursuer  expede  a  general  service  as  heir  of  provi- 
sion to  John  Irving  junior,  and  brought  the  present  reduction  of 
the  service  and  infeftment  of  Robert,  and  of  the  liferent  granted 
by  him  to  the  defender,  in  respect  that  he  had  served  *  as  nearest 

*  and  lawful  heir '  of  John  Irving  junior,  instead  of  <  as  heir  of  pro- 

*  vision.' 

A  preliminary  defence  to  the  title  to  pursue  was  stated,  viz. 
that  the  pursuer's  service  conveyed  no  personal  right  to  him,  as 
the  disposition  by  John  Irving  senior  was  not  a  disposition  and 
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25  May  1837.  assignation,  and  thus  there  was  nothing  to  be  taken  up  by  the  seN 
vice  as  heir  of  provision  to  John  Irying  junior.     Further,  if  the 
service  was  good  to  take  up  the  procuratory  in  old  Irving's  dispo- 
.  sition,  it  was  useless,  as  flowing  from  one  not  idfeft. 

The  pursuers  answered,  that  it  was  incompetent  for  the  de- 
fender to  plead  the  invalidity  of  the  disposition  of  John  Irviog 
senior  as  a  non  habente  potestatem,  whilst  her  own  title  proceeded 
on  that  very  disposition. 

4 

The  Lord  Ordinary  pronounced  an  interlocutor  sustaining  the 
defender's  title  on  the.  merits  as  not  inept,  and  stating,  in  a  note, 
that  neither  party  could  object  to  the  title  of  John  Irving  seniofi 
through  whom  both  derived  their  right. 


Opinion  of 
Couru 


Judgment* 


The  pursuers  reclaimed. 

The  Court  could,  not  go  into  the  views  of  the  Lord  Ordinaiy, 
but  thought  it  was  sufficient  for  the  decision  of  the  case,  that  as 
the  pursuers  could  deduce  a  title  from  no  other  party  than  John 
Irving  senior,  the  common  author,  if  the  title  of  the  defender's 
husband  was  bad,  then  that  of  the  pursuers  must  be  in  pari  casa, 
so  that  it  could  not  be  sufficient  to  reduce  the  liferent  granted  by 
a  party  infeft  and  in  possession  to  his  widow. 
.  The  Coiartf  accordingly,  pronounced  a  judgment,  recalling  the  in- 
terlocutor of  the  Lord  Ordinary,  repelling  the  reasons  of  reduction 
in  so  far  as  concerned  the  provisions  of  Mrs  Hyslop,  assoilzieing  her 
from  the  conclusions  of  the  actions,  and  giving  her  expenses. 

Lord  Ordinary,  Cunuighanu.        Act  Oeorge  Srodie.        Alt.  Dean  qfFae.  (Eope,) 
T.  Grahme.        W,  BeO,  W.  S.  and  TV.  Mcrlm,  S.  S.  &  Agenti.       Z>.  OerL 

C.  R. 


FIBST  DIVISION. 


No.  CLXV. 


25th  May  1837. 


SIR  DAVID  MAXWELL  and  Othbrs,  Trustees 

OF  Adam  Thomson  Mure, 
against 

DAVID  WYLLIE  and  Others. 

Legacy,  (Vesting  of.) — Fee  and  Liferent. — Trust. — Whifta 
party  executed  a  truttf  directing  the  trustees  to  pay  the  annual  pr^ 
ceeds  of  the  trust' estate  to  three  parties^  or  the  survivor  of  theith 
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'  and  after  the  death  of  the  survivor^ .  to  make  payment  of  variotis 
sums  to  certain  legatees  namedy  or  the  children  of  such  as  predeceased 
that  time,  with  interest  from  the  first  term  thereafter y^ftmnAy  thoJt 
the  legacy  of  one -of  the  legatee$^ '  who  had  survived  the  testator ^  hut 
predeceased  the  last  surviving  liferentrix  without  issue^  had  not  lapsed^ 
but  had  vested  from  the  death  of  the  testator ^  so  as  to  admit  of  being 
assigned  or  attached. 

Legacy,  (Vesting  of.)  —  Trust,  —  Fee  and  Liferent.  —  A 
party  who  had. six  sisters^  left  his  whole  estate  to  trustees  under  a  trust* 
deedy  by  which  he  gave  the  liferent  oft  the  estate  to  three  oft  his  sisters, 

:  and  the  survivor  ofthem^  and  directed,  on  the  death  oft  the  survivor,  the 
residue,  after  satisfying  certain  legacies,  to  be  paid  over  to  three  oft 
his  nephews,  there  named;  but  subsequently,  by  a  codicil,  he  recalled 
the  destination  of  the  residue,  and  <  in  lien  and  place  oft  the  said 

*  destination/  directed  *  the  said  residue  to  be  paid  over  to  the  heirs 

*  who,  by  law,  would  have  been  entitled  to  succeed  to  my  heritable 
<  property  had  no  settlement  thereof  been  executed,^  without  prejudice 
to  the  liferent  in  ftavour  oft  his  three  sisters  i-^ftaund,  that  as  all  the 
sisters  whom  he  made  lifterentrixes  survived  the  testator,  a  right  to  a 
share  of  the  ftee  of  the  residue,  along  wit/i  the  representatives  oft  the 
sisters  deceased,  vested  in  each  oft  them,  as  heirs-at^law,  a  morte  tes* 
tatoris,  so  as  to  be  capable  of  assignation  or  transmission,  indepen* 
dent  of  the  arrival  oft  the  term  oft  payment. 

In  March  ISIO,  Adam  Thomson  Mare  conveyed  in  trust  to  the  par-  NamtWe. 
saers  his  twelve  merk  land  of  Muncraigf,  and  generally  the  whole 
property,  heritable  and  moveable,  which  should  belong  to  him  at 
the  period  of  his  death,  for  the  following  amongst  other  purposes:  ' 
That  in  the  event  of  there  being  no  lawful  children  procreated 
of  his  body,  the  whole  of  the  remainder  of  his  estate  and  effects, 
conveyed  by  the  settlement,  should  be  liferented  by  his  three  un- 
married sisters,  Mary,  Margaret  and  Marion,  or  by  such  of  them  • 
as  should  be  in  existence  at  the  time  of  his  death,  and  the  sur- 
vivor, in  equal  portions. 

*  Lastly,  After  the  death  of  my  said  three  sisters  before  named, 

<  and  the  survivor  of  them,  and,  of  course,  of  the  termination  of 

*  their  respective  liferents,  I  hereby  direct  and  authorise  my  said 

<  trustees  to  make  payment  to  my  six  nephews  and  nieces  hereiji 

*  after  named,  or  to  the  child  or  children  of  such  of  them  as  may 

*  have  deceased  before  that  time,  of  the  several  sums  of  money 

<  herein  after  specified.'    (Here  follow  the  legacies :  amongst  others, 
is  L.  1500  a*piece  to  Adam  and  David  Wy Hie.)   <  Which  six  legacies 

<  before  specified  shall  bear  interest  from  the  first  term  of  Whitsun- 

<  day  or  Martinmas  after  the  termination  of  the  liferent  hereby  pro- 

*  vided  to  my  three  sisters  before  named,  and  the  survivor  of  them.' 
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Irving  and 
Mandatary 
V.  Hytlop 
or  Irving. 

Narrative^ 


25  May  1837.  assig^adoD,  and  tbas  there  was  nothing  to  be  taken  up  by  the  ser* 
vice  as  heir  of  provision  to  John  Irving  junior.     Further,  if  the 
service  was  good  to  take  up  the  procurator^  in  old  Irving's  dispo- 
.  sition,  it  was  useless,  as  flowing  from  one  not  idfeft. 

The  pursuers  answered,  that  it  was  incompetent  for  the  de- 
fender to  plead  the  invalidity  of  the  disposition  of  John  Irving 
senior  as  a  non  habente  potestatem,  whilst  her  own  title  proceeded 
on  that  very  disposition. 

The  Lord  Ordinary  pronounced  an  interlocutor  sustaining  the 
defender's  title  on  the.  merits  as  not  inept,  and  stating,  in  a  note, 
that  neither  party  could  object  to  the  title  of  John  Irving  senior, 
through  whom  both  derived  their  right. 


Opinion  of 
Court. 


Judgment. 


The  pursuers  reclaimed. 

The  Court  could,  not  go  into  the  views  of  the  Lord  Ordinary, 
but  thought  it  was  .suflScient  for  the  decision  of  the  ease,  that  as 
the  pursuers  could  deduce  a  title  from  no  other  party  than  John 
Irving  senior,  the  common  author,  if  the  title  of  the  defender's 
husband  was  bad,  then  that  of  the  pursuers  must  be  in  pari  casa, 
so  that  it  could  not  be  sufficient  to  reduce  the  liferent  granted  by 
a  party  infeft  and  in  possession  to  his  widow. 
.  The  Catirtf  accordingly,  pronounced  a  judgment,  recalling  the  in- 
terlocutor of  the  Lord  Ordinary,  repelling  the  reasons  of  reduction 
in  so  far  as  concerned  the  provisions  of  Mrs  Hyslop,  assoilzieing  her 
from  the  conclusions  of  the  actions,  and  giving  her  expenses. 

Lord  Ordinaryy  Cumnghame,        Act  Oeorg€  Brodie,         Alt.  Dean  qfFac>  (Scph) 
r.  Gnhme.        W.  BeO,  W.  S.  and  TV.  Martin,  S.  S.  C.  Agenti.       Z>.  Clerk. 

C.  R. 


FIBST  DIVISION. 


No.  CLXV. 


25th  May  1837. 


SIR  DAVID  MAXWELL  and  Others,  Trustees 

OF  Adam  Thomson  Mure, 
offain^ 

DAVID  WYLLIE  and  Others. 

Legacy,  (Vesting  of.) — Fee  and  Liferent. — Trust. — Wi^* 
party  executed  a  trusty  directing  the  trustees  to  pay  the  annual  p^ 
ceeds  of  the  trust-estate  to  three  parties,  or  the  survivor  ofthemf 
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and  after  the  death  of  the  survivor^ .  to  make  payment  of  variotu 
sums  to  certain  legatees  namedy  or  tJie  children  of  such  as  predeceased 
tiuU  time,  with  interest  from  the  first  term  thereafter j^-foimd^  that 
the  legacy  of  one -of  the  legatee$^  who  had  survived  the  testator ^  hut 
predeceased  the  last  surviving  liferentrix  without  issue^  had  not  lapsed^ 

'-  but  had  vested  from  the  death  of  the  testator ^  so  as  to  admit  of  being 
assigned  or  attached. 

Legacy,  (Vesting  of.)  —  Trust.  —  Fee  and  Liferent,  —  A 
party  who  had. six  sisters^  left  his  whole  estate  to  trustees  under  a  trust' 
deedf  by  which  he  gave  the  liferent  of  the  estate  to  three  of  his  sisters^ 

:  and  the  survivor  ofthem^  and  directed^  on  the  death  of  the  survivor ^  the 
residue^  after  satisfying  certain  legacies^  to  be  paid  over  to  three  of 
his  nephews^  there  named;  but  svbsequently^  by  a  codicil^  he  recalled 
the  destination  of  the  residue^  and  ^  in  lien  and  place  of  the  said 

*  destination^  directed  *  the  said  residue  to  be  paid  over  to  the  heirs 

*  whOi  by  laWf  would  have  been  entitled  to  succeed  to  my  heritable 
<  property  had  no  settlement  thereof  been  executed^^  without  prejudice 
to  the  liferent  in  favour  of  his  three  sisters  i-^foundy  that  as  all  the 
sisters  whom  he  made  liferentrixes  survived  the  testator^  a  right  to  a 
share  of  the  fee  of  the  residue^  along  with  the  representatives  of  the 
sisters  deceased^  vested  in  each  ofthem^  as  heirs-at-lawy  a  morte  tes^ 
tatoriSf  so  as  to  be  capable  of  assignation  or  transmission^  indepen^ 
dent  of  the  arrival  of  the  term  of  payment. 

• 

In  March  ISIO,  Adam  Thomson  Mure  conveyed  in  trust  to  the  par-  NamtWe. 
soers  his  twelve  merk  land  of  Mancraigf,  and  generally  the  whole 
property,  heritable  and  moveable,  which  should  belong  to  him  at 
the  period  of  his  death,  for  the  following  amongst  other  purposes:  ' 
That  in  the  event  of  there  being  no  lawful  children  procreated 
of  bis  body,  the  whole  of  the  remainder  of  his  estate  and  effects, 
conveyed  by  the  settlement,  should  be  liferented  by  his  three  un- 
married sisters,  Mary,  Margaret  and  Marion,  or  by  such  of  them  • 
as  should  be  in  existence  at  the  time  of  his  death,  and  the  sur- 
vivor, in  equal  portions, 

*  Lastly^  After  the  death  of  my  said  three  sisters  before  named, 
and  the  survivor  of  them,  and,  of  course,  of  the  termination  of 
their  respective  liferents,  I  hereby  direct  and  authorise  my  said 
trustees  to  make  payment  to  my  six  nephews  and  nieces  hereiA 
after  named,  or  to  the  child  or  children  of  such  of  them  as  may 
have  deceased  before  that  time,  of  the  several  sums  of  money 
herein  after  specified.'    (Here  follow  the  legacies :  amongst  others, 

s  L.  1500  a-piece  to  Adam  and  David  Wyllie.)  <  Which  six  legacies 
before  specified  shall  bear  interest  from  the  first  term  of  Whitsun- 
day or  Martinmas  after  the  termination  of  the  liferent  hereby  pro- 
vided to  my  three  sisters  before  named,  and  the  survivor  of  them.* 
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25  May  1837.      <  And  after  the  payment  of  the  said  several  legacies  before  q)e- 

*  cified,  and  the  whole  other  purposes  of  the  trust  hereby  created, 
tees'^9.  VyUie  ^  ^^  answered  and  fulfilled,  I  hereby  direct  and  authorise  my  mi 
and  othen.  <  trustces  to  pay  oyer  the  whole  residue  and  remainder  of  my  said 
Narrative.       ^  estate  and  effects  hereby  conveyed,  if  any  be,  to  the  said  Mar- 

*  garet,  David  and  Adam  Wyllie,  by  equal  portions ;'  but  with  a 
declaration,  that  any  of  the  legatees  succeeding  *  as  heirs '  to  a  por- 
tion of  his  brother  Samuel  Thomson's  estate  of  Ingliston,  should 
forfeit  their  legacies,  which  should  devolve  equally  among  the  re- 
maining  legatees. 

Upon  the  1st  May  1822,  Mr  Thomson  Mure,  in  virtue  of  a 
reserved  power  and  faculty  contained  in  the  trust-settlement, 
executed  a  codicil,  recalling  the  destination  of  the  residue  to  Mar- 
garet, David  and  Adam  Wyllie,  and  providing  as  follows :  *  And 

<  in  lieu  and  place  of  the  said  destination  of  the  said  residue  and 

<  remainder  hereby  recalled,   I  direct  the  said  residue  and  re- 

<  mainder  of  my  estate  and  effects  to  be  paid  over  by  my  said 

<  trustees  to  the  heirs  who  by  law  would  have  been  entitled  to 

<  succeed  to  my  heritable  property,   had  no  settlement  thereof 

*  been  executed  by  me ;  declaring,  that  nothing  herein  contaiiied 

<  shall  hurt  or  injure  the  liferent  right  created  by  the  said  trust-right 

<  disposition  and  settlement,  in  favour  of  my  three  sisters  therein 
^  named,  and  the  survivor  of  them.' 

The  truster  himself,  by  the  death  of  his  brother,  Samuel  Thom- 
son, succeeded  to  the  lands  and  estate  of  Ingliston,  and  others  mea* 
tioned  in  the  settlement.  At  his  death,  in  May  1822,  his  sisters, 
Mary,  Margaret  and  Marion,  were  alive,  who  accordingly  liferented 
the  trust-estate,  and  who,  with  the  representatives  of  the  three  de- 
ceased sisters,  Nicholas,  Jean  and  Janet,  were  his  heirs-portioners. 

Adam  Wyllie,  to  whom  L.1500  was  left,  survived  the  granter, 
but  predeceased  the  last  surviving  liferentrix.  At  her  death,  in 
1832,  the  trustees  sold  the  heritage  for  a  price  which  would  pay 
all  the  legacies,  and  leave  a  residue  of  about  L.  17,000.  They  then 
raised  this  action  of  multiplepoinding,  on  which  the  following  points 
arose: 

(1.)  In  regard  to  the  legacy  of  L.1500  left  to  Adam  WyUiei 
it  was  maintained  that  it  had  lapsed  by  his  predeceasing  the  last 
surviving  liferentrix,  in  respect  it  could  not  be  held  to  vest  until 
after  the  death  of  all  the  liferenters.  His  widow,  as  his  assignee 
under  their  marriage-contract,  and  his  executor-creditor,  maintained, 
on  the  other  hand,  that  the  liferent  did  not  prevent  the  fee  vesting 
at  the  testator's  death ;  neither  did  the  intervention  of  a  trust,  as  this 
was  a  case  of  a  legacy  to  a  party  nominatim,  without  either  a  suc- 
cession of  liferents,  or  a  series  of  substitutions  to  the  fee. 
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(2.)  In  regard  to  die  legacy  of  David  Wyllie,  it  was  maintained  25  May  1837. 
by  the  other  legatees,  that  as  he  had  succeeded  to  a  portion  of  the    ^^^V^^ 
estate  of  Mr  Samuel  Thomson,  the  legacy  was  forfeited,  and  must  ^'^*'^7i!o 
be  divided  amongst  the  remaining  legatees.  an4  Oibers. 

It  was  answered  for  the  legatee,  that  the  forfeiture  was  only  to   ^^li^ve 
take  place  in  the  event  of  a  legatee  succeeding  as  ^  heir '  to  Mr 
Thomson,  which  was  not  here  the  case,  as  the  testator  had  suc« 
ceeded  to  Mr  Thomson,  and  the  legatee  only  took  in  virtue  of  the 
testator's  settleAient 

(3.)  In  regard  to  the  fee  of  the  residue.  The  representatives  of 
the  three  married  skters  claimed  the  whole,  to  the  exclusion  of  those 
ef  the  three  unmarried  sisters  of  the  testator,  maintaining,  that  it 
must  be  legally  presumed  that  he  could  never  intend  to  give  to  the 
latter  a  portion  of  the  fee  of  the  estate  of  which  they  enjoyed  the 
whole  liferent;  that  no  case  of  such  a  settlement  had  ever  oc- 
curred ;  that  the  term  of  the  vesting  of  the  fee  was  plainer  by  the 
death  of  the  survivor  of  them,  and  that  the  words,  *  Fay  over  to 
*  the  heirs,  who  by  law,'  &c.,  clearly  implied  that  the  parties  in 
whom  the  fee  vested  were  parties  to  be  in  life  at  the  termination  of 
the  liferent 

The  representatives  of  the  unmarried  sisters  maintained  that  the 
right  to  the  fee  vested  in  their  authors  at  the  death  of  the  testator, 
although  they  had  also  a  liferent  right,  and  that  this  was  not  in- 
consistent;  but,  at  all  events,  it  was  the  clear  meaning  of  the  words 
of  the  settlement,  which  excluded  any  presumption  on  the  matter. 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 
<  The  Lord  Ordinary  having  heard  counsel  for  the  parties,  and  Lord  Ordi-. 
having  afterwards  considered  the  closed  record,  productions,  and  r*^'  ^^^'' 
whole  process,  Finds,  that  the  special  legacy  to  Adam  Wyllie,  who 
survived  the  truster,  did  not  lapse  in  consequence  of  his  prede- 
ceasing one  of  the  truster's  three  sisters,  to  whom  the  liferent  of 
the  residue  of  the  trust-estate  was  provided :  Finds,  that  the  heirs, 
who  by  law  would  have  been  entitled  to  succeed  to  the  truster's 
heritable  property,  had  no  settlement  thereof  been  executed  by 
him,  are  his  sisters,  Mary,  Margaret  and  Marion,  who  survived 
him,  and  the  representatives  of  Nicholas,  Jean  and  Janet,  who 
predeceased  him:  That  tlie  fee  of  the  residue  of  the  truster's 
estate,  in  terms  of  the  codicil  of  the  1st  May  1822  years^  is  di- 
visible into  six  shares  accordingly :  That  it  vested  in  those  per- 
sons, at  the  death  of  the  truster,  as  it  would  have  vested  in  them 
in  the  character  of  heirs-portioners,  if  he  had  made  no  settlement ; 
and  that  it  is  now  payable  to  them,  or  their  heirs  and  assignees  : 
Finds,  that  the  clause  in  the  trust-deed,  by  which  it  was  provided, 
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and  Others. 

Lord  Ordi- 
nary's inter- 
locutor. 


Note. 


So  May  1837.  <  that  if  any  of  the  legatees  shoald  succeed  as  heirs  to  the  lands  and 
^"^V^^    *  estate  of  Ingliston,  Knockbrex  and  others,  the  property  of  the 
teJ^'^v.^WyiUe  *  truster's  brother,   Samuel  Thomson,  the  person  so  succeeding 

*  should  have  no  right  to  the  legacies  provided  to  them  by  the 

*  truster,  did  not  take  effect,  in  respect  the  said  Samuel  Thomson 
^  was  survived  by  the  truster,  who  succeeded  himself  to  the  said 

*  lands  as  heir,  and  who  has  disposed  of  them  by  the  trust-deed 

*  which  has  given  rise  to  this  process,'  &c. 
The  claimants  are  then  preferred,  in  terms  of  this  judgment 

The  note  added  was  as  follows : 

Note. — ^  When  a  legacy  is  left  to  one  person  in  liferent,  and 
another  in  fee,  the  subsistence  of  the  liferent  does  not  prevent  the 
fee  from  vesting  at  the  death  of  the  testator ;  and  the  rule  appears 
to  be  the  same  when  a  fund  is  conveyed  by  the  testator  to  trus- 
tees, with  directions  to  pay  the  interest  to  one  person  during  his 
life,  and  the  capital  to  another  at  the  liferenter's  decease.  See 
the  case  of  Wallace,  (28th  January  1817,)  which  is  the  leading 
one  upon  the  subject ;  at  least  this  is  the  rule  when  there  is  a 
destination  of  the  fee  to  an  individual  simply,  and  no  ulterior  sub- 
stitutions which  require  the  trust  to  be  kept  up  for  the  benefit  of 
those  substitutes. 

^  The  clause  in  this  settlement,  by  which  it  is  provided  that  any 
of  the  legatees  succeeding  as  heirs  to  a  part  of  Mr  Samuel 
Thomson's  estate  shall  have  no  right  to  their  legacies,  is  inap- 
plicable in  the  circumstances.  Mr  Samuel  Thomson  died  before 
his  brother,  Adam,  the  testator,  who  succeeded  him  as  heir  to  the 
estate.  No  part  of  it,  therefore,  is  taken  up  by  any  of  the  lega- 
tees, as  heir  of  Mr  Samuel  Thomson ;  on  the  contrary,  it  is  dis- 
tributed solely  by  virtue  of  Adam's  settlement  As  clauses  of 
the  nature  of  a  forfeiture  are  unfavourable,  and  construed  with 
great  strictness,  it  is  thought  none  of  the  legatees  can  lose  their 
legacies,  although,  by  virtue  of  Adam's  settlement,  they  have 
taken  part  of  Samuel's  estate,  which  had  previously  descended  to 
Adam.  ' 

<  The  only  point  which  seems  attended  with  diflBculty  is,  whether 
the  residue  should  be  divided  into  six  or  into  three  shares ;  that 
is,  whether  the  three  sisters  of  the  truster,  who  survived  him,  and 
to  whom  the  liferent  was  provided,  should  each  take  a  share  also, 
as  fiars,  at  his  death.  The  testator,  it  is  said,  cannot  be  presumed 
to  have  intended  to  dispose  of  his  property  in  a  manner  so  unusual 
and  capricious.  No  instance,  it  is  alleged,  can  be  found  in  which 
a  person  making  a  settlement  directed  his  trustees  to  give  a  life- 
rent of  his  estate  to  certain  individuals,  and  a  share  of  the  fee  like- 
wise to  each,  both  vesting  at  the  period  of  his  death.   On  this  point 
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the  Lord  Ordinary  has  felt  considerable  doubt.  It  is  by  no  means  25  May  1837. 
improbable  that  the  truster  intended  that  his  sisters  should  have  ^""^V*^ 
no  interest  in  his  estate  beyond  a  liferent ;  or  rather,  it  is  certain  ^'J  \^!m^ 
that  this  was  his  intention  in  1810,  when  he  executed  his  trust*  and  ochen. 
deed.  By  that  deed,  he  conferred  upon  them  the  liferent  alone,  ^^ 
and  gave  the  fee  to  his  niece,  Margaret  Wyllie,  and  his  nephews, 
David  and  Adam  Wyllie.  If  this  clause  had  remained  unre- 
voked, it  is  tliought  that  the  fee  of  the  residue  would  have  vested 
in  his  niece  and  nephews  from  the  date  of  the  truster's  death, 
agreeably  to  the  decision  in  the  case  of  Wallace  just  referred  to, 
which  ruled  the  case  of  Marjoribanks,  (18tfa  February  1836,)  and 
several  intermediate  cases.  These  decisions  have  not  been  shaken 
by  Mowbray  v.  Scougal  and  others,  9th  July  1834;  for  in  that 
case  there  was  a  series  of  substitutions  to  various  persons  in  life- 
rent, and  others  in  fee,  after  the  extinction  of  the  first  liferents, 
which  raised  the  inference  that  the  truster  meant  the  trust  to  sub- 
sbt  after  the  first  liferents  had  expired ;  and,  consequently,  that 
the  fee  was  to  remain  in  the  trusters  for  the  benefit  of  the  sub- 
stitutes, after  that  event  had  taken  place.  That  presumption  ap- 
pears to  the  Lord  Ordinary  to  have  run  through  all  the  cases^ 
which  seem  at  first  sight  to  be  opposed  to  the  judgment  in  the 
case  of  Wallace.  But,  in  the  present  case,  by  the  original  deed, 
1810,  the  liferent  was  provided  to  the  truster's  sisters,  and  the 
fee  to  three  persons  named,  with  no  substitution  over,  not  even 
to  the  heirs  of  those  fiars.  There  seems  no  reason,  therefore,  to 
doubt,  that  if  this  settlement,  1810,  had  remained  unaltered,  the 
three  Wyllies  would  have  been  vested  with  the  fee  from  the  death 
of  the  testator;  but  the  codicil  of  the  1st  of  May  1822  simply 
recalls  the  bequest  of  the  fee  to  these  three  individuals,  and  pro* 
vides  it  to  the  heirs-at-law  who  would  have  been  entitled  to  suc- 
ceed if  he  had  made  no  settlement ;  that  is,  to  his  six  heirs*por- 
tioners  at  the  period  of  his  death,  who  come  exactly  into  the  place 
of  those  nominatim  fiars  in  the  original  settlement,  and  in  whom 
the  fee  must  vest  in  the  same  manner  and  to  the  same  effect  as 
it  would  have  vested  in  these  nominatim  fiars. 
*  It  may  be  conjectured,  indeed,  that  when  the  truster  provided 
the  fee  to  his  heirs-portioners  by  the  codicil  1822,  he  meant  to 
except  the  three  heirs-portioners  on  whom  he  had  previously  be- 
stowed the  liferent.  But  there  is  no  declaration  expressed,  or 
clearly  implied  to  that  effect.  There  is  no  inconsistency  in  a  life- 
renter  being  also  fiar  of  part  of  the  subjects  liferented ;  and  the 
Lord  Ordinary  is  inclined  to  think,  that  in  the  construction,  not 
of  a  privileged  instrument  like  a  testament,  but  of  a  disposition  of 
heritage  executed  in  regular  form,  and  in  liege  poustie,  it  would 
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25  Ma;  1837.  <  be  .unwarrantable  to  interpret  that  exception  on  the  strength  of 
^•^^V^^    *  conjecture  alone.' 

Mure's  Trus- 
tees V,  Wyllie 

and  Others.         The  parties  reclaimed, 

Opiniorof         iord  President — I  think  the  Lord  Ordinary's  interlocutor  is 
Court.  right.   I  see  no  incompatibility  in  that  decision,  for  I  think  it  might 

very  well  have  been  the  intention  of  the  testator,  in  providing  for 
his  nearest  relations,  these  old  ladies,  his  unmarried  sisters,  to  give 
them  the  liferent  of  the  whole,  whilst  they  were  only  to  share  in 
the  fee  with  the  children  of  his  married  sisters. 

Lord  Gillies. — I  have  considerable  doubts  as  to  the  intention  of  the 
maker  of  this  deed,  but  none  as  to  the  import  of  the  expressions  he 
uses ;  and  I  am  for  adhering  to  the  Lord  Ordinary's  decision.  The 
testator,  at  first,  gave  the  liferent  to  his  unmarried  sisters,  and  the 
fee  of  the  residue  to  three  persons  nominatim ;  but  this  destination 
of  the  residue  he  in  most  express  terms  recalls,  and  declares  that 
all  his  heirs«at-law  shall  succeed ;  declaring,  at  the  same  time,  that 
the  liferent  to  his  sisters  shall  subsist.  Now,  when  he  made  this 
codicil,  did  he  not  know  that  these  ladies,  the  liferentrixes,  were 
amongst  his  heirs*at-law  ?  Unle^  we  presume  that  he  was  ignorant 
of  their  standing  in  that  character  to  him,  I  do  not  think  we  can 
dissent  from  the  view  of  the  Lord  Ordinary.  I  am  not  inclined  to 
adopt  so  violent  a  presumption,  which  would  exclude  his  unmarried 
sisters  from  any  share  of  the  fee  of  the  residue,  in  the  face  of  the 
clear  words  of  the  deed.     I  am  therefore  for  adhering. 

Lard  Mackenzie, — I  cannot  say  I  am  of  a  different  opinion.  The 
case  is  not  free  from  doubt;  but  I  cannot  get  over  the  express 
words  of  the  deed.  The  words  of  the  codicil  may  create  an  appa- 
rent di£Bculty,  for  there  is  no  express  instruction  to  pay  to  the  life- 
rentrixes, and  the  term  of  payment  is  postponed  to  the  termination 
of  the  liferent  In  the  first  destination,  he  directed  the  residue  to 
be  paid  over  to  certain  parties  nominatim,  but  in  the  second  the 
terms  used  are  general;  but  the  meaning  of  the  terms  used  is 
clearly,  that  the  residue  should  go  amongst  his  heirs-at-law ;  there- 
fore all  his  sisters  were  entitled  to  a  share,  as  I  must  presume  that 
he  was  aware  his  unmarried  sisters  were  his  heirs-at-Iaw,  as  well 
as  his  married  sisters,  or  their  representatives.  If  he  had  meant  to 
exclude  the  liferentrixes,  he  might  have  done  so  by  words  control- 
ling the  general  expression  of  heirs-at-law;  but,  as  they  now  stand, 
the  words  are  express,  and  I  see  no  room  for  a  presumption  which 
can  exclude  the  views  adopted  by  the  Lord  Ordinary,  to  whose 
judgment  I  therefore  adhere. 

Lard  Corehouse, — I  retain  the  opinion  which  I  have  embodied  in 
the  note  to  my  interlocutor,  under  review. 
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The  Cottrty  aooordingly,  unanimoiuly  adhered.  85  M*7  1837. 

Lord  Ordinary,  Corehouae,  Act.  Ivory.  AlL  DeanqfFae.  f  Hope, J  SoL-Gau  Mure's  Trus- 
(Ruihafitrd,)  M^NeiU,  MaUkmd,  Penn^,  Moir.  T.  Gordon,  W.  S,  D.  Webh,  *«»  »•  WylUo 
W.  S.  and  T.  M^Crackm,  W,  8.  Ag«nti.         S.  Clerk,  and  Otherg. 

C  R.       Judgment 


SECOND  DIVISION. 
No.  CLXVL  25<A  May  1837. 

MAURICE  CARMICHAJEL  and  Others,  Heritors  of 

Symington, 
against 

THE  MINISTER  OF  SYMINGTON. 

Manse. — Additions  and  repairs  appointed  to  be  made  on  a  manse^ 
conform  to  the  report  of  an  architect  named  by  the  Courts  the  parties 
disagreeing  as  to  the  nature  and  extent  of  the  additions  and  repairs^ 
(Sequel  of  the  case  reported  27th  May  1836,  vol.  xii.  F.  C.  705.) 

In  terms  of  the  remit  by  the  Court,  (27th  May  1836,)  Mr  Thomas  Namu'Te. 
Brown,  architect,  reported  that  the  manse  in  question  requires  very 
extensive  repairs  to  render  it  at  all  habitable,  and  that  repairs  such 
as  those  pointed  out  by  Mr  Angus  were  necessary  to  render  it  com- 
fortable ;  and  that  the  additions  offered  by  the  heritors  are  not  of 
such  a  description  as  to  render  it  a  suiBBcient  and  comfortable  resi- 
dence for  the  minister  of  that  or  any  other  parish.  He  then  re- 
ported what  he  thought  would  be  necessary. 

Thereafter  the  parties  were  heard  by  the  Lord  Ordinary  on  the 
bill  and  answers  and  minutes,  containing  the  facts  and  authorities 
relied  on ;  upon  which  it  was  agreed  to  close  the  record.  The 
points  raised  will  appear  from  the  following  interlocutor  and  note  of 
the  Lord  Ordinary : 

<  The  Lord  Ordinary  having  considered  the  closed  record,  with  Lo>^  Ordi- 
« the  interlocutor  of  the  Court,  and  the  report  of  Mr  Thomas  "ocotor. '***'' 
*  Brown,  architect,  and  having  heard  parties'  procurators  on  the 
^  whole  state  of  the  cause,  and  made  avisandum.  Finds,  that,  in  the 

<  circumstances  of  this  case,  it  being  fully  ascertained  that  the  manse 

<  in  question  *  requires  very  extensive  repairs  to  render  it  at  all 
<<  habitable,'  it  is  not  incompetent  to  consider  generally  what  may 
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Cannicfamel 
and  Others  v. 
The  Minister 
of  Symington. 

Lord  Ordi- 
nary*! Inter- 
locutor. 


Note. 


be  necessary  to  be  done,  whether  by  repairs,  or  alterations  and 
additionsi  to  render  the  manse  sufficient  and  suitable  to  the  dr- 
cumstances  of  the  benefice,  and  a  competent  residence  for  the  mi- 
nister of  the  parish :  Finds  it  instructed  by  the  report  of  Mr 
Brown,  that  the  plan  of  additions  proposed  by  Mr  John  Robert- 
son, and  stated  by  the  suspenders  to  l^ave  been  offered  by  them, 
is  *  not  of  such  a  description  as  to  render  it  a  sufficient  and  com- 
<  petent  residence  for  the  minister  of  that  or  any  other  parish :' 
Finds,  that,  according  to  Mr  Brown's  report,  the  additions  de- 
cerned for  by  the  Presbytery,  though  in  themselres  suitable,  are 
not,  in  the  circumstances  of  the  parish,  necessary  to  the  full  ex- 
tent and  expense  exhibited  in  the  specification  by  Mr  George 
Angus :  Finds,  that  if  the  repairs,  alterations  and  additions  pro- 
posed by  the  plan  and  report  of  Mr  Brown  shall  be  duly  exe- 
cuted, the  heritors  will  thereby  have  satisfied  their  legal  obliga- 
tion to  render  the  manse  sufficient,  suitable  and  competent: 
therefore,  approres  of  the  report  so  far  as  it  goes ;  but,  in  respect 
that  it  contains  no  specification  of  the  work  to  be  done  upon  the 
house,  for  the  execution  thereof,  or  on  which  an  accurate  estimate 
can  be  formed,  remits  to  the  Presbytery,  with  instructions  to 
recall  the  decree  under  suspension,  and  thereafter  to  remit  to  the 
said  Thomas  Brown  to  report  to  them  accurate  specifications  of 
the  whole  work  recommended  by  him  in  regard  to  the  manse, 
offices  and  garden-wall,  with  estimates  of  the  expense  required 
for  executing  the  same ;  and  thereafter  to  proceed  farther  accord- 
ing to  law ;  and  decerns  accordingly :  Finds  the  respondent  en- 
titled to  the  expense  incurred  by  him  previous  to  the  interlocutor 
of  the  Court  of  1st  June  1836,  and  remits  the  account,  when 
lodged,  to  the  Auditor  to  be  taxed ;  but  in  respect  that  the  sus- 
penders made  offer  to  the  respondent  to  acquiesce  in  the  report 
of  Mr  Brown,  provided  the  respondent  were  also  willing  to  ac- 
quiesce in  it,  leaving  the  question  of  expenses  to  be  determined 
by  the  Court  or  the  Lord  Ordinary,  and  that  the  suspenders  hare 
since  maintained  that  he  is  not  in  law  entitled  to  any  additions 
whatever,  finds  no  other  expenses  due  to  either  party/ 

Note, — *  The  Lord  Ordinary  has  a  strong  apprehension  that  the 
parties  are  here  mainly  struggling  to  cast  the  expense  of  the  liti- 
gation on  one  another ;  for,  otherwise,  he  cannot  but  think  that 
the  case  might  have  been  easily  settled  after  Mr  Brown's  report 
was  received.  It  is  his  duty,  however,  to  decide  on  the  merits  of 
the  pleas  maintained. 

<  Without  going  into  the  details  of  the  cases,  it  appears  to  the 
Lord  Ordinary  to  be  settled  on  the  one  hand,  that,  where  a  manse 
has  been  built,  and  accepted  of,  and  approved  of  by  the  Presby- 
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tery,  the  minister  is  not  entided,  rimply  on  the  groand  that  the  25  May  1837. 
accommodation  is  not  such  as  may  have  been  generally  provided     ^^^y^ 
in  other  cases,  or  because  the  sizes  and  forms  of  the  apartments  j^od^othen  v. 
may  not  be  according  to  the  fashion  of  the  times,  to  require  the  Tbe  MjoUter 
heritors  to  make  extensive  alterations  on  it,  or  additions  thefeto ;  ^  J^S^b* 
and  that,  even  although  some  repairs  may  be  necessary,  of  a  small      Note, 
or  inconsiderable  nature,  such  a  necessity  will  not  make  way  for 
a  demand  for  remodelling  and  adding  to  the  house,  so  as  to  render 
it  in  all  respects  a  suitable  manse,  according  to  the  views  enter- 
tained at  the  time.     But,  on  the  other  hand,  he  holds  it  to  be 
equally  settled,  that,  where  a  manse  has,  either  from  original  in- 
sufficiency, or  by  the  lapse  of  time,  come  to  be  in  such  a  state 
that  it  requires  extensive  repairs  to  render  it  even  habitable,  it  is 
then  competent  for  the  Presbytery,  and  for  this  Pourt  in  review- 
ing their  sentence,  to  consider  not  merely  what  is  absolutely 
essential  to  render  the  old  building  habitable,  but  what  ought 
reasonably  to  be  done,  by  alterations  and  additions,  to  render  the 
manse  a  suitable  residence  for  the  minuter  in  the  circumstances 
of  the  parish. 

<  The^^  of  these  points  seems  to  be  the  amount  of  the  law  laid 
down  in  the  cases  of  Dalmeny,  Channelkirk,  and  Lochcarron. 
In  the  first,  the  manse  had  been  built  only  ten  years  before,  in 
the  incumbency  of  the  minister  who  made  the  claim ;  and  the  de- 
mand was  purely  for  additions,  on  the  ground  of  want  of  accom- 
modation. The  second  was  perhap3  not  essentially  different, 
though  some  repairs  were  required ;  but  it  was  greatly  affected  by 
the  consideration,  that  the  offers  of  repairs  and  additions  made  by 
the  heritors  were  held,  and  expressly  found,  to  have  been  reason- 
able ;  and  even  as  it  stood,  two  Judges,  and  one  of  them,  Lord 
Robertson,  thought  it  not  within  the  rule  adopted  in  Dalmeny. 
The  third  case  was  nearly  identical  with  Dalmeny.  The  old 
case  of  Creich  was,  in  the  Liord  Ordinary's  opinion,  certainly  too 
strong,. at  least  in  one  point,  to  be  now  taken  as  a  precedent  No 
one,  it  is  thought,  would  now  maintain,  that  where  a  manse  re- 
quires a  new  roof,  it  would  be  sufficient  to  thatch  it,  merely  be- 
cause it  had  been  formerly  thatched. 

<  But  the  second  point  above  stated  appears  to  be  equally  well 
settled.  In  the  case  of  Strathblane,  the  Presbytery  had  expressly 
found  that  the  manse  <  is  repairable.'  But  as  it  appeared  clearly 
from  the  report  of  the  architect,  to  whom  the  Court  remitted,  that 
it  required  very  extensive  repairs  to  render  it  habitable,  the  judg- 
ment of  the  Presbytery,  which  ordered  both  repairs  and  additions, 
was  affirmed  by  the  Court.  There  may  possibly  be  a  difference 
in  degree  between  that  case  and  the  present ;  but  the  same  fun* 
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to  May  1637.  <  damental  fects  are  established,  viz.  that  though  the  manse  is  re- 

^^''^V^^    *  pairable,  it  requires  extensive  repairs  to  render  it  habitable. 

anlTotbers  v.      *  ^^^  thete  are  other  cases  in  which  the  principle  was  recognised. 

The  Mjnieter  <  In  the  case  of  Kirkliston,  in  1808}  though  the  main  question  was, 

ymington.  ^  ^]|Q|]|Qr  ^  q^^  manse  or  additions  should  be  given,  the  old  house 

Note.         <  was  found  to  be  clearly  repairable ;  and  the  Lord  Ordinary  will  here 

<  transcribe  the  interlocutor  of  the  late  Lord  Meadowbank,  giving 

<  instructions  to  Mr  Reid  the  architect,  to  whom  he  remitted,  which 

<  embodies  principles  which  appear  to  be  suflBcient  for  the  solution 

*  of  the  present  case :   <  Remit  to  Mr  Robert  Reid,  &c.  to  examine 
<<  the  manse  of  Kirkliston,  and  report,  Imo,  How  far  it  is  defective 
*<  in  safety,  comfort  and  accommodation,  for  the  use  of  a  minister  of 
<<  that  parish.     2d0f  Whether,  by  any,  and  if  any,  by  what  repara* 
<<  tions,  alterations  and  additions,  it  may  be  rendered  a  suflkient 
*<  manse,  and  at  what  expense,    dfto.  At  what  expense  a  saffident 
<*  new  manse,  affording  proper  accommodation  to  the  minister, 
<<  could  be  finished  ;  and  in  making  this  inspection  and  report,  the 
**  architect  will  have  in  view,  that  no  minister  is  entitled  to  have 
*^  a  new  manse,  or  his  present  one  altered,  merely  from  the  size, 
**  form,  and  arrangements  of  the  apartments  being  ill  suited  to  tbe 
<^  fashion  of  the  times ;  but  that  he  has  a  right  to  have  a  substan- 
**  tial  dwelling,  not  unsuitable  to  the  revenue  of  the  benefice,  de- 
<<  cently  and  comfortably  furnished  without  and  within ;  and  if  an 
**  old  manse  has  become  ruinous  in  whole  or  in  part,  so  that  reoo- 
**  vation,  rather  than  reparation,  has  become  necessary,  such  reno- 
*<  vation  may  with  propriety  be  adapted  to  the  taste  of  the  times : 
**  moderation  in  dimensions,   and  simplicity  in  ornaments,  being 
**  always  rigidly  observed.*     On  the  principles  thus  laid  down  by 

<  very  high  authority,  and  which  appear,  indeed,  to  be  recognised  by 

<  the  interlocutor  of  the  Court  in  the  present  case,  the  Lord  Ordi- 

<  nary  is  of  opinion,  that  he  is  fully  warranted  in  sanctioning  some 

<  reasonable  additions  and  alterations,  in  tlie  circumstances  which 

*  this  case  presents.     It  may  be  added,  that  it  is  only  on  a  similar 

<  distinction,  which  was  plainly  indicated  in  the  case  of  Lerwidc; 

<  that  the  decisions  in  that  case,  and  those  of  Lanark,  Carnwatbf 

<  Carluke,  Dunning,  in  regard  to  churches,  and  the  case  of  Ro^ 

*  keen,  9th  Feb.  18S0,  can  be  reconciled  with  those  of  Stewarton, 

<  Methven  and  Neilston. 

*  But  the  Lord  Ordinary  also  thinks,  that  in  such  a  case  as  tbe 

<  present,  the  matter  cannot  justly  be  considered  on  the  some  footing 

<  as  if  an  entire  new  manse  were  required ;  and  farther,  that  the 

<  rental,  and  the  general  circumstances  of  the  parish,  do  legitimately 

<  enter  into  consideration  in  determining  the  extent  of  what  is  9titr 

<  able  and  reasonable.    This  principle  is  distinctly  recognised  in  the 
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<  interiocntor  of  Lord  Meadowbank,  and  also  in  the  interlocutor  of  25  May  1837. 

<  the  Court  in  this  case.     The  Lord  Ordinary  thinks  that  the  manse  ^^^^C^ 

*  will  be  comfortable  and  respectable,  if  made  in  conformity  to  Mr  and  otben  «• 
«  Brown's  report ;  and  that,  in  the  circumstances  of  the  parish,  the  ^®  Minister 

<  burden  should  be  laid  on  with  all  reasonable  moderation  and  eco-  ' 

*  nomy.     He  therefore  thinks  that  the  respondent  should  have  been      ^^^ 

*  satisfied  with  the  offer  to  acquiesce  in  it. 

<  The  Lord  Ordinary  has  been  in  doubt,  whether  to  remit  to  Mr 

<  Brown  to  giye  specifications  here,  or  to  remit  to  the  Presbytery, 

<  But  he  has  thought  the  latter  the  shortest  and  least  expensive 

<  course,  when  the  interlocutor  shall  be  final.     The  specifications 

*  for  the  repairs  seem  to  be  in  Mr  Angus's  report,  and  those  for  the 

<  offices  and  garden-wall  in  Mr  Robertson's.     Those  for  the  addi- 

*  tion  and  internal  alterations  are  chiefly  what  are  wanted.    The 
(  report  is  perhaps  a  little  ambiguous  in  regard  to  the  latter;  but 

<  Mr  Brown  can  make  it  all  clear. 

» 

<  As  to  expenses,  the  Lord  Ordinary  thinks,  that,  after  the  course 

*  taken  by  the  heritors,  in  inducing  the  minister  and  Presbytery  to 

<  delay  proceedings  till  Mr  Angus  should  report,  there  could  be  no* 

*  thing  very  erroneous  or  unreasonable  in  the  Presbytery  taking  Mr 

<  Angus's  report  for  their  guide.     He  is  not  satisfied  that  the  heri- 

<  tors  did  make  a  distinct  offer  to  execute  even  the  specification  by 

<  Robertson ;  but,  at  any  rate,  that  has  been  found  to  be  insuffi- 

<  cient  by  Mr  Brown's  report     It  therefore  appears  to  the  Lord 

<  Ordinary,  that  as  no  specific  offer  had  been  made,  which  the  mi- 

<  nister  and  Presbytery  were  bound  to  accept,  and  no  specific  objeo- 

<  tions  had  been  stated  against  the  plan  by  Mr  Angus,  (though  the 

<  person  originally  selected  by  the  heritors,)  the  respondent  was 
^  justified  in  maintaining  the  charge,  and  is  entitled  to  the  expense 

<  incurred  previous  to  the  interlocutor  of  the  Court     After  Mr 

<  Brown's  report,  however,  the  Lord  Ordinary  thinks  that  the  cause 
^  should  have  ended ;  and  that,  as  the  heritors  were  willing  to  close 

<  it,  only  leaving  the  question  of  past  expenses  to  the  determination 

<  of  the  Court  or  the  Lord  Ordinary,  the  respondent  cannot  claim 

<  expenses  in  the  subsequent  litigation.     But  as  the  suspenders  in- 

<  sisted  on  resisting  his  claim  to  additions  altogether,  unless  he  so 

<  acquiesced,  in  which  they  are  found  wrong,  the  Lord  Ordinary 

*  thinks,  that  neither  can  they  claim  the  expenses  of  the  further 

*  discussion.' 

The  minister  reclaimed^  on  the  ground  that  the  additions  de- 
cerned for  by  the  Presbytery  ought  to  have  been  allowed :  And 
the  heritors  also  reclaimed,  and  craved  a  proof  that  the  manse  was 
capable  of  being  completely  and  effectually  repaired. 
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S5  May  1837.      Lord  JusHce-Clerk: — As  to  the  law  applicable  to  the  case,  I  hare 

^^V^^    no  doubt  that  it  is  as  stated  by  the  Lord  Ordinary ;  but  it  is  not 

and  Others  v.  Qccessary  to  decide  any  abstract  point  here.    We  ordered  a  report  by 

The  Miouter  an  impartial  architect;  and  having  now  got  that  report,  I  am  for 

Q    ymiDgtoD.  gjyjng  effect  to  it,  as  has  been  done  by  the  Lord  Ordinary. 

Judgment.  The  Other  Judges  concurring,  the  Court  (being  anxious  to  pat 

an  end  to  this  litigation,)  approved  of  Mr  Brown's  report,  adhered 

to  the  interlocutor,  bat  recalled  the  finding  as  to  ezpensesy  and  foond 

no  expenses  due.  ^. 

Lord  Ordinary,  Moncrmff,  Act.  Sol.-Q€n,  (Rutherfierdf)  and  J^fpar.  Alt. 

W,  Bett,       Maehatzie  ^  Sharpe,  W.  S.  and  Modem  i  BamSltm,  W.  S.  Ageata. 
r.  Clerk. 

R. 


FIRST  DIVISION. 

No.  CLXVIL  26th  May  1837. 

GEORGE  OGILVY 
offainst 

MRS  ANN  ERSKINE  or  WATT. 

Prescription. — Trust.-^ Succession. — Aparty,  tphose  father  in 
his  marriage'Contractf  containing  neither  disposition^  procuratary, 
nor  preceptj  *  bound  and  obliged*  himself  his  heirs  and  suceessmrSi 
to  settle  his  lands,  in  which  he  was  infefl  asfee^iimple  proprietor, 
on  a  certain  series  of  heirs,  of  whom  the  party  himself  was  thejir^ 
executed  a  trust'disposiiion,  on  his  father^s  decease,  in  1776,  without 
having  implemented  this  obligation,  for  the  purpose  chiefly  of  ^  pay* 

*  ment  of  debts  due,  and  obligations  prestable,  by  his  father,^  witli  power 
to  the  trustees  to  sell  and  dispone  the  estate  for  these  purposes,  ifneeee" 
sary  ;  but  if  they  did  not  sell,  to  reconvey  to  the  truster,  ^  his  heirs  cr 

*  assignees,* — being  a  destination  different  from  that  in  the  marriage' 
contract.  The  trustees  were  empowered  to  make  up  the  trustet'e  tiUee, 
under  the  old  inveetiture,  as  nearest  and  lawful  heir  to  his  fztlier, 
which  they  accordingly  did;  and  a/ier  possessing  the  lands  for  ten 
years  under  a  base  infefhnent,  on  the  precept  in  the  trust-deed,  they 
redisponed  to  the  truster,  with  a  procuratory  of  resignation  ad  re- 
Xnanentiam^for  the  purpose  of  consolidating  the  property  and  supe- 
riority,  *  in  the  same  manner  as  if  the  trust  had  never  been  granted^ 
upon  which  resignation  was  made.     The  party  died  in  1834  with- 
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cut  haoing  made  any  settkmmL'-^Fovndy  that  the  marrioffe'Contract 
was  tite  nding  destinatiarij  in  respect  it  had  neither  prescribed^ — the 
right  under  it  being  as  unlimited  as  that  under  the  old  investiture^ — 
nor  been  evacuated  by  the  trust-deed  and  reconveyance,  as  these 
merfly  operated  the  creation  and  extinction  of  a  burden  on  the  radi- 
cal right  remaining  in  the  truster^  wit/tout  making  any  change  on  tlie 
radical  right  itself 

Francis  Ersrine,  proprietor  io  fee-simple  of  the  Grown  lands  of  Narrative. 
Kirkbuddo,  in  virtue  of  a  special  service  as  nearest  and  lawful  heir 
of  his  father,  and  of  a  precept  from  Chancery  upon  which  infeft- 
ment  had  followed,  entered,  in  1754,  into  a  postnuptial  contract 
of  marriage  with  his  wife,  Mrs  Jean  Guthrie,  in  which,  after 
making  certain  provisions  for  her,  he  ^  binds  and  obliges '  him- 
self, his  heirs  and  successors,  to  ^  convey  and  settle  the  fee  of 

*  the  said  lands  and  barony  of  Kirkbuddo,  and  others  before  men- 
'  tioned,  to  and  in  favours  of  the  heir-male  to  be  procreated  be- 
^  twist  him  and  bis  present  spouse ;  whom  failing,  to  the  heir-male 

*  to  be  procreate  of  the  body  of  the  said  Francis  Erskine  in  any 

<  subsequent  marriage ;  whom  failing,  to  the  heir-female  to  be  pro^- 
^  create  of  this  or  any  other  marriage,  the  eldest  always  succeeding 

*  without  division ;  whom  all  failing,  to  the  said  Francis  Erskine's 

<  nearest  heirs  or  assignees  whatsoever.' 

The  marriage-contract  contained  neither  disposition,  procuratory 
of  resignation,  nor  precept  of  sasine,  for  vesting  the  lands  in  terms 
of  the  obligation ;  and  Francis  Erskine,  the  party  to  the  marriage- 
contracti  died  in  1776,  without  executing  any  conveyance  in  im- 
plement of  the  contract. 

Of  the  marriage  there  was  issue  an  only  son,  Francis,  afterwards 
lieutenant-colonel  in  the  army,  and  two  daughters ;  the  elder  of 
whom  was  Mrs  Margaret  Erskine,  afterwards  Ogilvy,  spouse  of 
George  Ogilvy,  Esq.  of  Baikie,  and  mother  of  the  pursuer ;  and 
the  younger,  Mrs  Ann  Erskine  or  Watt,  the  defender. 

In  January  1777,  before  titles  were  made  up  by  him  to  Kirk- 
buddo, and  on  the  narrative  that  his  father  had  executed  a  deed, 
conveying  to  certain  parties  in  trust,  for  behoof  of  him,  his  whole 
real  and  personal  estate,  and  that  doubts  existed  as  to  the  validity 
of  that  deed.  Colonel  F.  Erskine  conveyed  and  disponed  to  trus- 
tees his  whole  property,  heritable  and  moveable,  and  particularly 
the  estate  of  Kirkbuddo,  <  with  all  right,  title,  interest,  claim  of 

*  right,  property  or  possession,  petitory  or  possessory,  which  I,  my 

*  predecessors  or  authors,  had  thereto,'  &c.  and  assigned  all  writs, 
rights,  evidents,  letters  and  securities,  old  and  new,  to  these  lands. 

The  deed  contained  a  procuratory  of  resignation  and  precept  of 
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S5  May  1837.      Lord  Justice- Clerh. — As  to  the  law  applicable  to  the  case,  I  have 

^'^'y^^    no  doubt  that  it  is  as  stated  by  the. Lord  Ordinary ;  bat  it  is  not 

and  Others  v.  necessary  to  decide  any  abstract  point  here.    We  ordered  a  report  by 

The  Minbter  an  impartial  architect;  and  having  now  got  that  report,  I  am  for 

«    ymiDgton.  gjyj^g  eflFect  to  it,  as  has  been  done  by  the  Lord  Ordinary. 

Judgment.  The  Other  Jtt^j^ff  concurring,  the  Court  (being  anxious  to  put 

an  end  to  this  litigation,)  approved  of  Mr  Brown's  report,  adhered 

to  the  interlocutor,  biit  recalled  the  finding  as  to  ezpensesi  and  found 

no  expenses  due.  ^ 

Lord  Ordinary,  Monereiff.  Act.  SoL^Gen.  (Rvdurfitrdf)  and  Pj/per*  Alt 

W,  BdL       Mackenzie  ^  Sluxrpe,  W.  S.  and  Maclean  ^  HamUtoH,  W.  S.  Agents 
T.  Clerk. 

R. 


FIRST  DIVISION. 

No.  CLXVIL  26/A  May  1837. 

GEORGE  OGILVY 
against 

MRS  ANN  ERSKINE  or  WATT. 

Presceiption. — Trust.-^Succes8ION. — A  party^  tphose  father  in 
his  marriaffe'Cantraety  containing  neither  dispositiony  procuratory^ 
nor  precept^  <  hound  and  obliged*  himself^  his  heirs  and  successors^ 
to  settle  his  lands^  in  which  he  was  infsfi  as  fee-simple  proprietor^ 
on  a  certain  series  ofheirs^  of  whom  the  party  himself  was  the  firsts 
executed  a  trust'disposiiion^  on  his  father^ sdecease^  in  1776,  witiumt 
having  implemented  this  obligation^  for  the  purpose  chi^yof^paf- 

*  ment  of  debts  due^  and  obligations  prestable^  by  his  father,*  witli  power 
to  the  trustees  to  sell  and  dispone  the  estate  for  these  purposes,  ifneceS" 
sary  ;  but  if  they  did  not  sell,  to  reeonvey  to  the  truster,  ^  his  heirs  or 

*  assignees,* — being  a  destination  differerUfrom  that  in  the  marriage' 
contract.  The  trustees  were  empowered  to  make  up  the  truster^s  tideSf 
under  the  old  investiture,  as  nearest  and  lawful  heir  to  his  faSier, 
which  they  accordingly  did;  and  after  possessing  the  lands  for  ten 
years  under  a  base  infefiment,  on  the  precept  in  the  trust-deed,  they 
redisponed  to  the  truster,  with  a  procuratory  of  resignation  ad  re- 
pianentiam,fbr  the  purpose  of  consolidating  the  property  and  supe- 
riority,  *  in  the  same  manner  as  if  the  trust  had  never  been  granted,* 
upon  which  resignation  was  made.     Tht  party  died  in  1834  with' 
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cut  hoeing  made  any  seitlemenL'-^Foundf  tliat  the  marrioffe'CarUract 
was  tlie  rtding  destination^  in  respect  it  had  neither  prescribed^ — the 
right  under  it  being  as  unlimited  as  that  under  the  old  investiture^ — 
nor  been  evacuated  by  the  trust-deed  and  reconveyance^  as  these 
merely  operated  the  creation  and  extinction  of  a  burden  on  the  radi- 
cal  right  remaining  in  the  truster^  witltout  making  any  change  on  tfte 
radical  right  itselfi 

Francis  Ersicinb,  proprietor  io  fee-simple  of  the  Grown  lands  of  NamtiTe. 
Kirkbuddo^  in  virtue  of  a  special  service  as  nearest  and  lawful  heir 
of  his  father,  and  of  a  precept  from  Chancery  upon  which  infeft- 
ment  had  followed,  entered,  in  1754,  into  a  postnuptial  contract 
of  marriage  with  his  wife,  Mrs  Jean  Guthrie,  in  which,  after 
making  certain  provisions  for  her,  he  ^  binds  and  obliges  *  him* 
•elf,  bis  heirs  and  successors,  to  <  convey  and  settle  the  fee  of 

*  the  said  lands  and  barony  of  Kirkbuddo,  and  others  before  men- 

*  tionedy  to  and  in  favours  of  the  heir*male  to  be  procreated  be- 

*  twist  him  and  his  present  spouse ;  whom  failing,  to  the  heir-male 

*  to  be  procreate  of  the  body  of  the  said  Francis  Erskine  in  any 

*  subsequent  marriage ;  whom  failing,  to  the  heir-female  to  be  pro^- 

*  create  of  this  or  any  other  marriage,  the  eldest  always  succeeding 

*  without  division ;  whom  all  failing,  to  the  said  Francis  Erskine's 
<  nearest  heirs  or  assignees  whatsoever.' 

The  marriage-contract  contained  neither  disposition,  procuratory 
of  resignation,  nor  precept  of  sasine,  for  vesting  the  lands  in  terms 
of  the  obligation ;  and  Francis  Erskine,  the  party  to  the  marriage- 
contract,  died  in  1776,  without  executing  any  conveyance  in  im- 
plement of  the  contract. 

Of  the  marriage  there  was  issue  an  only  son,  Francis,  afterwards 
lieutenant-colonel  in  the  army,  and  two  daughters ;  the  elder  of 
whom  was  Mrs  Margaret  Erskine,  afterwards  Ogilvy,  spouse  of 
George  Ogilvy,  Esq.  of  Baikie,  and  mother  of  the  pursuer ;  and 
the  younger,  Mrs  Ann  Erskine  or  Watt,  the  defender. 

In  January  1777,  before  titles  were  made  up  by  him  to  Kirk- 
buddo, and  on  the  narrative  that  his  father  had  executed  a  deed, 
conveying  to  certain  parties  in  trust,  for  behoof  of  him,  his  whole 
real  and  personal  estate,  and  that  doubts  existed  as  to  the  validity 
of  that  deed,  Colonel  F.  Erskine  conveyed  and  disponed  to  trus- 
tees his  whole  property,  heritable  and  moveable,  and  particularly 
the  estate  of  Kirkbuddo,  *  with  all  right,  title,  interest,  claim  of 

*  right,  property  or  possession,  petitory  or  possessory,  which  I,  my 

*  predecessors  or  authors,  had  thereto,'  &c.  and  assigned  all  writs, 
rights,  evidents,  letters  and  securities,  old  and  new,  to  these  lands. 

The  deed  contained  a  procuratory  of  resignation  and  precept  of 
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26  May  1837.  sasioe :  it  likewise  authorised  the  trustees  to  obtain  the  truster 

<  served  and  retoured  heir  in  special  to  his  father,  and  thereupon 

<  infeft  in  the  said  lands.'     It  provided,  *  In  order  to  the  nsore 

*  full  execution  of  the  said  trust,  and  payment  of  the  debts  due, 

<  and  performance  of  the  obligations  prestable  by  my  said  fiither/ 
that  the  trustees  were  not  only  to  be  entitled  to  burden  the  estate,  but 
also  that  they  were  to  have  it  in  their  power  to  sell  and  dispose  of 
the  said  lands  and  estate  of  Kirkbuddo,  and  others,  in  case  they 
should  find  it  either  necessary  for  their  own  security,  or  judge  it 
most  for  the  truster's  advantage,  <  which  b  left  absolutely  to  their 

<  own  determination/ 
The  lands  were  disponed  to  the  trustees  heritably,  <  but  re- 

*  deemable  always,  in  the  terms,  and  upon  the  eonditions  after  men* 

*  Uoned,  in  case  the  trustees  shall  not  sell  and  dispose  of  the  bmdi 

*  and  others  after  expressed ;  but  in  case  of  such  sale  thereof,  to 

<  and  in  fiivonr  of  their  disponees,  &c.  absolutely  and  irredeemably.' 
In  the  event  of  the  trustees  selling  the  estate,  then  they  were 

taken  bound  to  *  apply  the  price  and  produce  thereof  for  accom- 

*  plishing  the  ends  of  the  trust,  and  shall  be  accountable  to  me,  my 

*  heirs  and  assignees,  for  the  remainder  only/ 
In  the  event  of  the  estate  not  being  sold,  it  was  provided  that 

tbe  trustees,  on  being  relieved  of  all  advances  made,  and  obliga- 
tions undertaken  by  them  in  relation  to  the  trust,  and  of  all  ex- 
penses of  management,  &c.  <  shall  then,  and  no  sooner,  be  obliged 

*  to  dispone  to  me,  my  heirs  and  assignees  whomsoever,  the  said 

*  lands  and  barony  of  Kirkbuddo,  whole  other  subjects  before  dis- 
^  poned,  in  so  ftir  as  shall  remain  undisposed  of  by  them  in  execu- 

<  tion  of  this  trust,'  &c. 
Having  accepted  of  the  trust,  the  trustees,  as  provided  for  by 

the  deed,  proceeded  to  make  up  titles  to  Kirkbuddo  in  the  person 
of  the  truster,  by  having  him  served  heir  in  special  to  his  father  in 
March  1777,  and  by  infefting  him  in  a  precept  from  Chancery, 
following  on  the  retour  of  the  special  service. 

The  trustees  themselves,  in  April  1777,  took  infeftment  on  the 
precept  contained  in  the  trust-deed,  which  sasine  was  never  made 
public,  and  continued  to  possess  the  estate  of  Kirkbuddo  under  the 
trust-deed  till  August  1787,  when,  having  made  no  sale,  they  re- 
conveyed  to  Colonel  Erskine,  *  his  heirs  and  assigrnees  whomso- 

<  ever,'  with  a  declaration  that  they  <  were  fully  denuded,'  and  that 
the  lands  were  ^  absolutely  free,  relieved  and  disburdened  of  tbe 

*  foresaid  pursuer's  trust-right,  in  all  time  coming.' 
The  reconveyance  contained  a  procuratory  of  resignation  ad  re- 

manentiam,  *  in  the  hands  of  the  said  Francis  Erskine,  and  his 

<  heirs  and  assignees,  immediate  lawful  superior  thereof,  therein  to 

<  remain,  ad  perpetuam  remanentiam,  to  the  end  the  right  of  pro- 
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<  perty  thereof  in  our  persoif  ma^  be  consolidated  with  the  right  of  26  Mty  1837. 

<  superiority  thereof  in  the  person  of  the  said  Francis  Elrskine,  and    ^^v^'' 

<  that  the  whole  may  remain  his  absolute  property,  as  if .  the  said  ^Sjl^e'^^ 
^  trust-disposition  had  never  been  granted,  nor  the  infeftment  fol*  Watt. 

*  lowing  upon  tlie  precept  of  sasine  therein  containedi  passed  and  ^ijjij^^e. 

*  ezpede/ 

Resignation  ad  remanentiam  was  accordingly  made  in  the  hands 
of  Colonel  Erskine,  in  t^ms  of  the  procuratory.  He  continued, 
down  to  his  death,  to  possess  on  the  title  made  np  as  heir  of  his 
father,  and  opon  the  reconveyance  executed  by  the  trustees. 
During  that  time  he  executed  no  deed  altering  the  destination  in 
the  marriage-contract;  and  he  died  in  1884,  without  issue^  and  left 
no  settlement  of  his  estate.  It  appeared,  however,  from  a  jotting 
on  an  opinion  by  his  man  of  business,  stating,  that  if  he  died  intes- 
tate the  estate  would  divide  equally  between  the  pursuer  and  de- 
fender, that  it  was  his  intention  that  it  should  be  so. 

The  pursuer,  the  only  son  of  Colonel  Erskine's  eldest  sister, 
brought  this  action  against  his  9liot,  the  Colonel's  youngest  sister, 
to  have  it  dediured  that  he,  as  sole  heir  of  provision  under  the  des- 
tination in  the  marriage-contract,  was  entitled  to  take  up  and  enjoy 
the  whole  estate  of  Kirkbuddo,  without  division,  to  the  exclusion  of 
the  defender.  It  was  arranged,  by  agreement  between  the  parties, 
that,  wiAottt  prejudice  to  the  legal  rights  of  the  pursuer,  they 
should  both  obtain  themselves  served  in  the  character  of  heirs- 
portioners,  and  that  their  respective  rights  should  be  tried  in  the 
shape  of  an  action  at  the  pursuer's  instance  against  the  defender 
for  a  conveyance  in  implement  of  the  marriage-contract  of  the  pro 
indiviso  half,  the  formal  title  to  which  has,  in  the  meanwhile,  been 
made  up  in  the  defender's  person. 

The  Lord  Ordinary  ordered  cases. 

The  pursuer  pleaded — Where  a  party  has  it  in  his  power  to  Pursuer's 
make  up  his  titles  either  under  the  destination  in  a  marriage-con-  P^«>^- 
tract,  or  the  ancient  investiture,  both  being  unlimited,  and  prefers 
the  latter,  upon  which  he  possesses  for  forty  years  without  altering 
the  destination  in  the  marriage*  contract,  the  marriage-contract  des- 
tination continues  to  regulate  the  succession,  there  being  no  room  for 
the  prescription  of  it,  as  his  right  under  it  is  unlimited,  and  he  is  held 
to  have  possessed  upon  it  also.  This  principle  was  recognised  in  the 
cases  of  (Elshieshiells)  Edgar  v.  Maxwell,  6th  July  1736,  D.  8090; 
and  21st  July  1738,  Elchies,  voce  Service  and  Corifinnation^  No.  6; 
Smith  and  Bogle,  80th  July  1752,  D.  10,803;  Durham,  20th  Nov. 
1802,  D.  1 1,220 ;  and  Zuille,  4th  March  1813,  F.  C.  In  the  latter 
ease  of  Zuille,  the  marriage-contract  merely  <  provided  and  secured 
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26  May  1637.  the  <  estate  to  tbe  beirs  of  the  marriage.'  It  contained  no  proper  dis- 
positive words:  it  contained  no  proeuratory  of  resignation  or  precept 
of  sasine;  yet  still  this  destination  was  supported  in  the  face  of  the 
objection,  also  taken  in  the  present  case,  that  the  right  under  the 
marriage-contract  being  a  mere  jus  obligationis,  it  must  be  held 
to  have  been  satisfied  and  extinguished  confusione  the  moment  the 
succession  opened  to  the  first  heir  in  the  destination. 

These  decisions  must  therefore  rule  the  present  case,  as  it  is 
identical  with  that  of  Zuille  in  every  thing,  except  in  so  far  as  in 
this  case  there  was  a  trust,  which  did  not  occur  in  the  other.  But 
that  does  not  make  any  distinction,  as  it  was  in  its  nature  a  mere 
burden  upon  the  radical  right  of  fee  vested  in  the  truster ;  Macmil- 
Ian,  4th  May  1831 ;  affirmed  on  appeal.  Its  object  was  not  to 
alter  the  succession  to  the  estate,  but  to  administer  it  consistently 
with  the  family  obligations  undertaken  by  the  father,  and,  amongst 
others,  with  that  contained  in  the  marriage-contract 

The  trust  only  carried  the  dominium  utile,  dependent  on  the  in- 
feftment  of  the  truster  qua  superior  under  the  old  investiture ;  and 
by  the  resignation  ad  remanentiam  the  trust  is  wiped  out,  whilst  the 
property  and  superiority  are  consolidated;  and  as  the  undivided 
estate,  but  for  the  trust,  must  have  belonged  to  the  pursuer,  so  now 
that  the  trust  is  extinguished  the  same  result  must  follow. 

The  intention  of  Colonel  Erskine,  even  if  it  were  proved, 
would  be  of  no  avail,  as  it  was  not  executed :  quod  potuit  et  voluit 
non  fecit.  In  regard  to  the  argument  of  the  defender,  found- 
ed on  the  alleged  conveyance  of  the  personal  right  under  the  mar- 
riage-contract to  the  trustees,  even  if  it  was  so,  the  reconveyance 
brought  it  back  again ;  and,  at  all  events,  it  is  clear  that  he  could  not 
evacuate  the  marriage-contract  destination  by  any  assignation  of 
his  own  interest  under  it,  whilst  a  mere  personal  right,  nor  by  any 
form  of  proceeding  flowing  from  him,  while  not  vested  in  the  com- 
plete feudal  title  of  the  estate,  and  not  in  itself  constituting  a  sub- 
stantial change  in  tbe  existing  investiture. 


Defender's 
Pleas. 


The  defender  pleaded — That  in  all  the  cases  founded  on  by  tbe 
pursuer,  this  material  distinction  would  be  perceived,  that  in  them 
there  was  a  conveyance  in  the  marriage-contract,  which  formed  a 
title  of  possession ;  whilst  here  there  was  only  an  obligation  to  con- 
vey, upon  which  a  party  could  not  be  held  to  possess  a  landed  estate 
who  was  himself  debtor  and  creditor  in  the  obligation,  which  he  was 
entitled  gratuitously  to  discharge,  and  which  was  therefore  dis- 
solved confusione ;  Ersk,  iii.  4.  23. 

Thus,  the  obligation  was  satisfied  by  the  succession  of  Colonri 
Erskine,  the  first  heir-male ;  in  which  case  the  jus  crediti  of  all  tbe 
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substitutes  in  the  marriage-contract  necessarily  ended,  or  an  action  26  May  1837^ 
was  competent,  at  the  instance  of  the  substitute  heirs,  to  compel    ^^'V^^ 
Colonel  £rskine  to  convey,  in  terms  of  the  marriage-contract,  which  c^kme'or 
has  been  lost  by  the  negative  prescription.    There  can  be  no  doubt  Watt 
that  Colonel  Erskine  might  have  evacuated  the  marriage-contract  £)erJiidtfr*a 
destination.     His  wish  was  shown  by  his  holograph  declaration^  Pleas. 
And  his  intention  to  do  so  is  clear  from  the  purposes  of  the  trust ; 
for  assuming  the  obligation  to  be  a  title  of  possession,  it  was  personal^ 
and  was  conveyed  by  him  under  his  general  conveyance  of  every 
title  to  the  estate  to  the  trustees,  separate  from  the  feudal  right. 
The  latter  might,  by  the  instrument  of  resignation  ad  remanentiam^ 
have   been  merged  in  the   dominium  directum,  which  was  held 
under  the  old  investiture ;  but  the  personal  right  under  the  marriage- 
contract  must  have  come  back  to  the  person  of  Colonel  Erskine,  in 
terms  of  the  reconveyance,  which,  in  the  present  cade,  was  in  favour 
of  Colonel  Erskine,  his  heirs  and  assignees ;  and  thus  the  destination 
was  as  much  extinguished  as  if  the  trustees  had  sold  and  conveyed 
to  a  stranger;  because,  whatever  may  be  the  primary  object  of  a 
trust,  the  granter  is  presumed  to  be  aWare  of  what  he  declares  to  be 
the  secondary  or  ulterior  objects;  MoUe  v.  Riddell,  Idth  Dec.  1811^ 
Fn  C  ;  and  so,  if  Colonel  Erskine,  adopting  the  common  mode  of 
altering  the  destination  of  estates  through  the  medium  of  a  trust, 
conveyed  the  personal  right  under  the  marriage-contract  to  trustees^ 
with  directions,  after  payment  of  debt,  to  reconvey,  not  to  the  heirs 
of  the  destination  in  the  marriage-contract,  but  to  himself,  his  heirs 
and  assignees,  the  destination  is  thereby  as  completely  evacuated  as 
if  Colonel  Erskine  had  executed  a  conveya[nce  himself. 

The  Lord  Ordinary  pronounced  this  interlocutor :  <  The  Lord  I^rd  Ordi- 

*  Ordinary  having  considered  the  revised  cases  for  the  parties,  makes  i^utor.°^' 

*  avisandum  to  the  First  Division  of  the  Court  with  the  same,'  &c. 

Note. — <  As  this  cause  has  been  argued  in  cases,  which  are  already  Note. 
'  printed,  and  as  the  declared  object  of  the  parties  is  to  obtain  a 

*  judgment  of  the  Court  on  the  points  in  dispute,  the  Lord  Ordi- 

<  nary  thinks  it  most  convenient  to  report  it  at  once ;  but  in  doing 

<  so,  he  may  be  permitted  to  express  the  opinion  he  has  formed  on 

*  the  questions  raised  in  these  papers.     On  botii  of  those  questions 

*  he  is  disposed  to  adopt  the  conclusions  maintained  by  the  pursuei*. 

<  The  first  question  is.  Whether  or  not  the  destination  in  the 

*  marriage-contract,  founded  on  by  the  pursuer,  has  been  extio* 

<  guished  or  effaced  by  the  lapse  of  time,  or  by  the  concurrence  of 
>  the  rights  and  obligations  created  by  it,  in  the  same  individual, 
f  from  the  deatii  of  Francis  Erskine,  the  contracting  party,  in  1776, 

<  until  the  death  of  his  son  in  1 834  ? 


Mote. 
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soMay  1837.      *  Now,  whatever  difficalty  there  may  at  one  time  hare  been  in 

^•^y^"^    <  regard  te  the  point  involved  in  this  question,  the  Lord  Ordinary 

EnUoe'or      *  ^^  bound  to  consider  it  as  definitively  settled  by  a  long  train  of 

Watt.  <  decisions,  the  last  of  which,  that  of  Zuille  v.  Morrison,  4th  March 

*  1818^  it  is  impossible  to  distingnish  from  the  present  in  any  im- 

<  portant  particular.  In  that  case,  the  lands  were  provided  and 
^  secured  to  a  certain  series  of  heirs  in  a  marriage-contraet,  eon* 

<  taining  neither  procuratory  nor  precept.     Such  a  clause  eould 

*  import  nothing  more  than  an  obligation ;  and  so  indeed  it  appears, 

<  from  the  report  of  the  opinions,  to  have  been  considered  by  tiie 

<  majority  of  the  Court     But  still  it  was  held  to  afford  a  tide  of 

*  possession,  capable  of  bringing  the  case  within  the  operation  of 

<  the  rule  established  in  the  previous  cases,  such  as  those  of  Ebhie* 

<  sbieils,  Smith  and  Bogle  v.  Gray,  30th  June  1752,  and  Durham 
^  V.  Durham,  24th  Nov.  1802« 

<  The  second  question,  vi2.  Whether  the  trust-deed  executed  by 

<  the  late  Francis  Erskine,  and  the  reconveyance  to  him  by  die 

*  trustees,  altered  or  evacuated  the  destination  contained  in  the 

<  marriage-contract  ?    is  perhaps  attended  with  more  difficulty. 

<  But  in  regard  to  it  too,  it  appears  to  the  Lord  Ordinary,  that  a 

<  principle  has  been  fixed  in  various  cases,  turning  on  tiie  effect  and 

<  operation  of  trust-deeds,  which  necessarily  leads  to  the  determi* 

<  nation  of  it  against  the  defender. 
*  There  is  no  doubt  that  the  late  Frauds  Erskine,  who  held  the 

^  right  under  the  destination  in  the  marriage-controct,  as  wtR  as 
^  that  of  heir  of  line  of  his  father,  and  who  made  up  Hitlea  in  die  last- 
(  mentioned  character,  had  the  power  of  extinguishing  or  altering 

*  the  destination  in  the  marriage-contract     If,  for  instance,  he  had 

<  expressly  conveyed  the  lands  to  another  series  of  heirs,  or  if  be 
^  had  created  a  new  investiture,  by  resigning  for  new  infeftment  ia 

<  favour  of  hiaiself.  and  his  heirs  and  assignees,  that  effect  would 

*  have  been  produced ;  and  agreeably  to  the  decisiona  in  the  case 
^  of  Melle  V.  Riddell,  atfd  some  others,  it  wodd  have  been  held 

<  irrdevant  to  inquire  how*  far  the  new  investiture  was  spedallyin- 

*  tended  as  an  alteration  of  the  destination  or  not  But  the  difficulty 
^  on  the  part  of  the  defender  here,  arises  from  the  nature  of  the 

*  deeds  on  which  she  founds  as  an  alteration,  viz.  the  trust-deed  and 
c  reconveyance.    In  the^first  place,  It  cannot  be  maintained  that 

<  those  deeds  were  spedally  intended  to  produce  that  effect.  Tbe 
( trust  was  merely  a  trust  executed  by  Francis  Erskine  for  die  ad- 

<  ministration  of  his  afiairs — ^for  accomplishing  certain  purposes ; 
c  and  containing,  indeed,  a  power  of  sale  which  never  was  exerci- 

<  sed ;  and  finally,  binding  the  trustees  to  reconvey,  in  usual  foroy 
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ttpon  Jihe  termination  of  the  trmt)  to  the  granter,  his  heirs  and  26  M«y  1637. 
aisigDee9>    This  deed  was  followed  by  a  base  infeftment,  and  uU     ^^^V^^ 
timately  by  a  reconveyance  and  a  resignation  ad  remanentiam,  Enku^e  or 
in  the  bands  of  the  truster,  as  the  superior.    Seeandly,  If  it  could  be  Watt. 
shown  that  a  deed  of  this  kind  divest  the  granter,  so  as  to  ren-    ^^ 
der  the  reconreyance  by  the  trustees  the  origin  (^  a  new  investi- 
ture, like  a  charter  of  resignation,  the  arguments  of  the  defender 
would  be  entitled  to  great  weight    But  it  has  been  fixed  by  a 
long  train  of  decisions^  that  a  trust-deed  has  no  such  effect — Uiat 
it  leaves  the  radical  right  still  in  the  person  of  the  truster,  subject 
only  to  the  burden  of  the  trust-deed,  and  the  purposes  therein 
contained;  and  it  seems  to  follow  from  this  principle,  that  the  re- 
conveyance by  trustees,  in  such  a  case,  does  not  operate  positively 
by  creating  a  new  tide,  but  merely  negatively,  by  extinguishing 
the  trust,  and  thus  disencumberiug  the  original  title  existing  in 
the  person  of  the  truster.     According  to  this  view,  the  trust-deed 
in  the  present  case  neither  divested  Mr  Francis  Erskine  of  hi$ 
feudal  title  to  the  estate  as  heir  of  line,  nor  of  his  personal  right 
under  the  marriage^contract.     It  had  the  effect  of  only  burdening 
both  as  still  remaining  in  his  person.    And  the  reconveyance  and 
resignation  ad  remanentiam  operated  merely  in  extinguishing 
that  burden  on  those  titles  respectively,  and  left  them  precisely  as 
they  formerly  stood  in  the  truster's  person ;  each  affording  a  title 
of  possession,  according  to  the  decisions  referred  to  on  the  first 
braneh  of  the  cause ;  and  the  latter,  that  is,  the  marriage-contract, 
coming  into  operation  when  the  jus  crediti  created  by  it  came  to 
be  separated  from  the  character  of  heir  of  line. 
^  Upon  these  grounds,  it  appears  to  the  Lord  Ordinary  that  the 
*  pursuer  is  entitled  to  a  judgment  in  his  favour.' 

At  advising — 

Lard  GiUiee. — We  have  heard  a  most  able  argument  from  the  Opinion  of 
Dean  of  Faculty  for  the  defenders  in  this  case ;  and  I  must  say,  that  ^"^ 
I  went  along  with  it,  and  would  give  effect  to  it  in  my  decision, 
were  it  not  that  I  cannot  get  the  better  of  the  previous  judg- 
mental which  appear  to  me  to  have  settled  the  point  I  wish  these 
decisions  were  not  in  the  way,  as  I  cannot  think  the  principle  esta- 
blished by  them  is  a  safe  one ;  for  the  result  of  it  is,  that  a  totally 
unknown  and  latent  deed  may  completely  alter  the  succession  of 
an  estate.  But  however  that  may  be,  the  point  ia  now  settled  by  a 
train  of  decisions  in  a  variety  of  cases,  the  most  recent  of  which,  that 
of  Zuille,  presents  circumstances  exactly  the  same  as  the  present. 
Our  judgment,  therefore,  in  accordance  with  the  principle  there 
laid  down,  must^  in  the  present  case,  be  in  favour  of  the  pursuer. 
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Ogilvy  w. 
Erskine  or 
Watt. 

OpinioD  of 
Couru 


Judgment. 


ite  May  1837.  Lord  Mackenzie  **-^I  am  entirely  of  the  same  opinion.  The 
only  distinction  which  I  thought  it  possible  might  be  drawn  be-» 
tween  this  and  the  previous  caseSi  was  that  between  an  obligation 
and  a  conveyance  in  the  marriage-contract ;  but  in  the  last  case  of 
Zuille,  a  mere  obligation  was  held  to  bring  it  under  the  principle 
established  in  the  former  cases ;  for  the  lands  were  only  provided 
to  a  series  of  heirs,  in  a  marriage-contract  which  contained  neither 
procuratory  nor  precept,  and  which  therefore  could  have  effect  only 
as  an  obligation.  I  therefore  see  no  grounds  for  taking  tbe  present 
case  from  under  the  operation  of  the  general  principle,  which  has  now 
been  finally  settled  by  aseries  of  judgments  which  we  cannot  disregard. 

Lord  Corehouse  f .-^-I  concur  with  Lord  Gillies  and  Lord  Mac- 
kenzie.    Whether  we  have  regard  to  strict  legal  principle,  or  to 
expediency,  I  think  that  the  decisions  which  have  been  pronounced 
by  our  predecessors,  and  which  are  referred  to  in  the  pleadings, 
rest  on  very  doubtful  grounds  indeed.     But  it  is  now  no  longer  an 
open  question ;  a  series  of  judgments  has  been  pronounced,  and 
we  are  bound  to  give  effect  to  them  if  they  are  really  precedents 
in  the  present  case.     I  have  been  unable  to  draw  any  sound  dis- 
tinction between  those  cases  and  the  present.     At  one  time  I 
thought  that  there  might  perhaps  have  been  a  distinction  arising 
out  of  the  trust-conveyance  of  the  estate  of  Kirkbuddo,  whieh 
was  executed  by  Colonel  Erskine  in  1777,  with  very  ample  powers 
to  the  trustees.    But  after  carefully  considering  both  the  terras  of  the 
trust-conveyance,  and  also  of  the  subsequent  reeonveyance  by  the 
trustees  in  1787, 1  am  unable  to  arrive  at  that  conclusion.   The  trust- 
disposition  by  Colonel  Erskine  was  nothing  more  than  a  mere  bar- 
den  on  his  right.     The  radical  right  was  always  in  him,  the  same 
as  ever;  and  the  burden  of  the  trust-right,  from  its  nature,  was  tem- 
porary, and  became  extinguished.     I  see  nothing  to  warrant  me  in 
holding  that  the  transient  subsistence  of  the  trust  had  the  effect  of 
evacuating  che  destination  in  the  marriage-contract ;  and  I  perceive 
literally  nothing  else  in  the  case  which  can  at  all  take  it  out  <rf  the 
series  of  precedents  relied  on  by  the  pursuer.     I  may  regret  the 
effect  which  these  decisions  have  produced  on  the  law  of  Scothmd, 
by  keeping  alive  latent  and  antiquated  rights.    But  it  is  the  Legis- 
lature alone  which  can  apply  a  remedy. 

The  Lord  President  concurred. 

The  Court  unanimously  pronounced  a  judgment,  decerning  in 
terms  of  the  libel. 

I^Nrd  Ordinary,  FuUerton<         Act.  SoL-Gm,  (Rytherfvrd,)  Jvoqf.         Alt.  Dem  (f 
Fac.  {Hope,)  Ksay,         A.  Siorie^  W.  S.  and  Fothrmgham  ^  Lmdsajf,  W.  S. 
Agents,        B.  Cleric.  C  R, 


*  Boviaed  by  his  Lordihip. 


f  Rensod  by  bis  Lordship. 
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FIRST  DIVISION. 

No.  CLXVIIL  26tA  May  1837. 

THOMAS  SCOTT 
agaifut 

JAMES  CURLE  and  Others. 

Process. — Bill-Chamber. — Advocation. —  Case  in  which  a  cer-^ 
tificate  that  letters  of  advocation  had  not  been  expede,  ftohich  was 
held  sufficiently  specific  to  apply  to  the  billjj  having  been  obtained 
after  the  elapse  of  ten  daysfiom  the  passing  of  the  biU^  though  on 
the  day  of  intimation  to  the  Sheriff-clerhj — the  Court  found  that 
the  bill  had  fallen  so  soon  as  the  certificate.  w(u  issued* 

A  BILL  of  advoeatioo,  of  a  final  Judgment  by  the  Sheriff  of  Rox-  NamtiTt. 
bnrghi  was  passed,  de  piano,  on  the  Idth  August  1836|  and  inti« 
mation  was  giyen  to  the  respondents  on  the  24th  August,  and  to 
the  Sheriff-clerk  on  the  3d  of  September. 

On  the  latter  day  the  respondents  obtained  a  certificate  from  the 
signet  oflBce,  stating  that  no  letters  at  the  instance  of  the  other 
party  had  passed  the  signet  from  the  32d  August  up  to  that  date. 

On  the  26th  September  letters  of  advocation  were  ezpede ;  and 
when  a  decree  in  absence  was  about  to  go  out,  the  respondents 
objected  that  the  letters  were  irregular,  as  the  bill  fell  after  ten 
days  without  letters  being  ezpede,  or  at  least  as  soon  as  a  certifi- 
cate of  the  non-ezpede  letters  was  obtained,  under  the  Act  of  Se- 
derunt, 14th  June  1799,  sect.  5,  and  Act  of  Sederunt,  11th  July 
1828,  sect  17.  and  18. 

The  Lord  Ordinary  dismissed  the  advocation  as  irregular. 

The  advocator  reclaimed  and  pleaded — ^The  certificate  was  prema-  AdTocator'i 
ture,  as  the  ten  days  were  in  practice  held  to  run  from  the  time  when  ^^^' 
the  bill  was  in  a  state  to  be  issued  to  the  complainer's  agent,  which 
could  only  be  after  it  was  returned  from  the  country,  intimated  to 
the  Sheriff-clerk ;  Bev.  on  Bill-Chamber^  p.  90,  §  430.  This  did 
not  take  place  till  the  3d  of  September,  and  the  certificate  ob- 
tained on  that  very  day  was  premature.  Further,  the  certificate 
was  not  specific  enough  to  strike  at  the  bill,  Bev.  p.  94,  §  442,  as 
it  described  the  parties  as  *  Curie  and  Erskine,  writers  in  Melrose, 
*  and  Mrs  Erskine,  residing  there ;'  when  the  bill  described  the 
parties  to  the  advocation,  *  as  Curie  and  Erskine,  writers  in  Mel-» 
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26  May  1837.  <  ro8e»  and  James  Curie,  one  of  the  partners^  and  Mrs  Barbara 
^""^V^^    <  Erskine  or  Pott,  widow  of  the  deceased  Charles  Erskine,  writer 
anrouim'^^  <  in  Molrose,  now  one  of  the  sadd  pariiiers  of  the  said  firm.' 


Opinion  of 
Court. 


Judgment. 


The  Court  was  of  opinion  that  in  this  case  the  bill  fell  after  tlie 
issuing  of  the  certificate,  and  therefore  declined  to  decide  whether 
it  would  have  fallen  by  the  mere  lapse  of  ten  days  from  the  date  of 
passing  the  bill  without  any  certifieate  having  been  issued. 

The  Court  accordingly  adhered^  giving  addidou^l  expenses. 

Lord  Ordinary,  ConhouMe.  Act  Sol-OmL  (BMSmfird,)  and.  Jl  If  BiL 

Alt;  nt^mUfm,  O.  (Mum  BO.        J.  Bro^  ^.  S.  C.  and  C.  B,  ScoU,  W.  S. 
Agenta.  S,  Clerk. 

C.  R. 


SECOND  DIVISION. 


.N«.  CLXIX. 


SOM  M^  1887. 


NMratite. 


RODERICK  MACLEOD 
agabut 

WILLIAM  WILSON  and  Others. 

Testamen T.^*-CoMPET2TiON. — In  a  muUipl^mndingj  fAe  txioikff 
funninaiecmd  creditors  of  a  deceased jHirijfcompei^  ZM 

the  esuecutoT  of  the  ccmnum  debtor  not  having  been  cited  or  othenM 
interpeOedi  by  kffol  diligence  on  the  part  of  any  of  the  creditors^  wtCtti 
iitemonihsfrom  hie  deaths  or  until  after  he  had  himself  e:q)ede eetf 
ftrmation  as  executor^ — was  entitled  to  a  preference  ooer  the  exeeutnf 
funds  for  such  debts  as  he  could  in^ruct  to  have  been  owing  hin 
by  the  deceased 

The  pursuer  was  confimed  executor-nomiaate  of  the  late  U^ 
Charles  M.  Macleod,  to  whom  he  had  made  considerable  advaoM 
None  of  the  creditors  of  the  deceased  lodged  claims  with  the  exe- 
cutor within  six  months  from  his  death,  nor  gave  him  eitetiooS)  ^^ 
otherwise  interpelled  him.  Not  knowing  the  amount  of  die  ^ 
ceased^s  debts,  or  that  certain  funds  belonging  to  die  execatrf 
would  not  be  fully  realised,  Mr  Madeod,  the  executor,  and  his  age^^ 
seemed  to  hold  out  to  the  agents  for  the  creditors  tbat  their  yAo}». 
claims  would,  as  (hey  believed,  be  paid.    In  oooaequence  of  a  defi- 
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ciency  in  the  faoda,  Mr  Madeod  brought  a  multiplepcmiding,  and  90  May  18d7. 
pleaded,  that  he  was  entitled  preferably  to  retain  any  fund  which     ^^^V^^ 
had  been,  or  might  be,  realised,  in  security  of  his  own  claims ;  ^^^^  ^ 
Ersk.  m.  9.  46;  M'Douall,  M.  10,006 ;  BeWs  Principles,  §  I90L    Othen. 

The  Lord  Ordinary,  as  to  this  point  of  the  case,  pronounced  the 

following  interlocutor : 

<  Ima,  That  the  raiser  being  the  executor-nominate  of  the  late  Lord  Ordi- 
C.  M.  Macleod,  the  common  debtor,  and  not  having  been  cited,  {J^'Jitor."^'" 
or  otherwise  interpelled  by  legal  diligence  on  the  part  of  any  of 
the  creditors  of  the  said  C.  M.  Macleod,  within  six  months  from 
his  death,  or  until  after  he  had  himself  expede  confirmation  as  such 
executor,  was  by  law  entitled  to  a  preference  over  the  executry 
funds,  for  such  debts  as  he  could  instruct  to  have  been  justly  owing 
to  himself  by  the  defunct,  and  to  impute  or  retain  in  payment  of 
such  debts  any  part  of  die  said  executry  funds  which  were  actually 
in  his  hands  prior  to  any  diligence  or  judicial  claim  on  the  part  of 
the  other  creditors,  in  so  far  as  he  cannot  be  shown  to  have  lost  or 
renonnced  such  legal  pi*eference  by  any  acts  or  omissions  of  his 
own.'    And  on  the  other  parts  of  die  case,  found  that  the  oorre- 

qx>ndence  did  not  import  any  renundation  of  the  legal  preference 

over  the  funds  in  his  hands,  or  the  price  of  books  unsold,  and  found 

expenses. 

The  creditors  reclaimed. — Much  discussion  took  place  about  the 
import  of  the  interlocutor,  which  the  Court  held  as  not  barring  the 
dijniants  from  showing  aliunde,  that  the  raiser  had  renounced  his 
preference ;  but  merely  as  containing  an  abstract  finding  on  the  law, 
and  a  finding  that  the  correspondence,  per  se,  was  not  sufficient  to 
instruct  a  renunciation  of  the  executor^s  preference. 

Lord  Medtoyn. — So  far  as  the  interlocutor  goes,  there  is  merely  Opinion  of 
a  finding  by  the  Lord  Ordinary,  in  point  of  law,  that  the  executor  ^^'^ 
has  acquired  the  preference  which  arises,  no  citation  having  taken 
place  within  the  six  months.  It  would  require  something  more  than 
is  here  shown  to  deprive  the  executor  of  his  legal  preference,  so 
acquired ;  for  the  creditors  do  not  apply  till  twelve  months  firom 
the  death  of  their  debtor.  It  is  clear  that  the  executor  expected 
in  the  outset  that  the  funds  would  have  been  sufficient  to  pay  the 
whole  debts,  but  he  has  only  pledged  himself  as  to  the  bond  debt. 
The  books  unsold  appear  to  me  to  be  in  the  same  situation  as  those 
the  price  of  which  has  been  received ;  and  he  is  equally  entitled 
to  retain  them  for  his  own  claims,  when  duly  established. 
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30  May  1837.      Tbe  Other  Judges  concurred. 

Madeodw  ^^^  Ciwirt adhered^  with  additional  expenses. 

Wilson  and 

Others.  I^rd  Ordinary,  Jeffrey,  Act.  SoL^Cfen.  (Rutherfitrd,)  and  Crawfurd.        Alt, 

i^ecni  ofFac.  (Hopei)  and  J.  ^miersoR.  Gordon  4*  Sftwrt,  W.  S.  and 

Judgment.  GorrfoM  J  ifcfa<^ay,  W.  S.  Agents,        JR.  Clerk. 

R. 


FIRST  DIVISION. 

No.  CLXX.  aut  May  1837. 

ROBERT  ADIE 
affainst 

DUNCAN  MACMARTIN  and  Others. 

t^RESCRIFTION,    (QuiNQUENNIAL.)  —  PERSONAL    EXCEPTION.— 

Mora. — An  incoming  tenant  bought  sheep  from  an  outgoing  tenantf 
and  paid  the  price^  urithout  obfectiony  to  the  landlord  who  had  le- 
guestratedy  and  to  a  poinding  creditor  qf  the  seller :  nearly  sevah 
teen  years  after  this  another  creditor  qfthe  seller^  whose  debt  existed 
at  the  date  of  this  transaction^  tried  to  open  it  up  and  obtain  the 
price,  on  the  ground  that  it  had  not  been  acanmied/or  to  the  sdkr  ;— 
the  Court  sustained  the  pleas  qf  quinquennial  prescription  and  morOf 
to  the  effect  qf  dismissing  a  reduction  qf  the  proceedings  ;  but  in  a 
forthcoming  against  the  purchasers^  allowed  a  reference  of  the  ekim 
to  their  writ  or  oath. 

The  facts  of  this  case  are  clearly  stated  in  the  note  added  by  the 

Lord  Ordinary  to  his  interlocutor  of  the  5th  March  1836,  in  the 

action  of  reduction. 
Lord  Ordi-         Note. — *  The  case  is  bristled  with  defences,  which  the  parsaer 
nary*f  Note.     <  has  not  been  successful  in  putting  down.     It  is  impossible  to  de- 

^  tail  them  here  :  but  a  simple  and  conclusive  general  view  arises 

<  against  the  pursuer  from  his  own  mora.    He  is  a  creditor  of  John 

*  Macdougall,  who  was  debtor  for  rent  to  Auchallader,  and  in  bills 

<  to  Lord  Breadalbane.     He  was  sequestrated  under  the  bankrupt 

<  act,  and  these  two  creditors  attached  his  effects.     The  pursuer 

<  says  that  the  diligence  by  which  they  did  so  was  irregular ;  but 

<  the  fact  that  the  one  sequestrated,  and  the  other  poinded,  is  not 

<  denied,  but,  on  the  contrary,  is  complained  of.     In  this  situation 

*  the  matter  was  settled  between  them  and  Macdougall,  and  two 
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persons  called  MacmartinSy  the  incoming  tenants ;  tbe  important  31  May  1837. 

part  of  the  arrangement  being,  that  the  Macmartins  bought  Mac-      r^^^ 

dougairs  stock  at  a  sale  sanctioned  by  the  Sheriff,  and  paid  the  martin  and^' 

price  to  his  two  creditors,  and  the  Sheriff  approved  of  the  whole  Others. 

proceedings.    All  this  took  place  on  or  before  1817*    Macdougall  Lord  Ordi. 

was  sequestrated  in  1815 ;  the  transference  of  the  stock  was  in  nary's  Note. 

1816 ;  the  Sheriff's  approval  was  in  1817.     Now,  the  debts  due 

to  the  pursuer  by  Macdougall  were  prior  to  all  this ;  so  that  he 

was  in  a  situation  to  have  vindicated  his  rights  before  any  thing 

had  taken  place.    Nevertheless,  he  did  nothing,  either  by  action, 

or  by  diligence,  or  protest,  or  any  thing,  till  the  year  1833,  when 

he  asked,  and  got  a  decree  from  the  Sheriff,  constituting  one  of 

his  debts,  and  arrested ;  and  his  case  is,  that  he,  as  creditor  of 

Macdougall,  is  entitled,  after  a  pause  of  seventeen  years,  to  break 

up  a  transaction  concerning  moveables,  which  has  been  acted  and 

relied  upon,  and  which  no  one  of  the  parties  is  attempting,  or  has 

ever  attempted,  to  disturb.     His  statement,  that  the  transaction 

was  collusive,  and  that  the  price  was  not  paid  by  the  Macmartins 

to  Breadalbane  and  Auchallader,  without  objection  by  Mac-. 

dougall,  are  contradicted  by  the  whole  admitted  or  undoubted 

facts.     If  such  a  transaction  can  be  disturbed  by  a  third  party,  at 

such  a  distance  of  time,  landlords  and  tenants  had  better  take  care. 

There  are  many  insuperable  obstacles  in  the  way  of  the  reductioni 

independently  of  this  general  view.' 

The  Lord  Ordinary  pronounced  the  following  interlocutor : 

<  The  Lord  Ordinary  having  considered  the  record  and  produc*  Lord  Ordf. 

<  tions,  and  heard  parties,  sustains  the  defences  upon  the  merits,  ^^^**  ^^^^^' 

<  assoilzies  the  defenders,  and  decerns ;  finds  the  pursuer  liable  in 

*  expenses;  appoints  an  account  thereof  to  be  given  in ;  and  when 

*  lodged,  remits  the  same  to  the  Auditor  to  tax  and  report.' 

'  The  pursuer  had  also  brought  a  forthcoming  before  the  Sheriff; 

'  and  in  an  advocation,  the  Lord  Ordinary,  whilst  he  agreed  in  the 

judgment  of  the  Sheriff  sustaining  the  plea  of  the  quinquennial  pre- 
'  scription,  at  the  same  time  allowed  the  pursuer  to  prove  his  claini 

>  by  the  oath  of  the  respondents. 

I  The  pursuer  reclamed  against  both  these  interlocutors. 

I 

i  At  advising — 

I  Lard  Carehause. — After  hearing  the  argument  from  the  bar,  I  Opinion  of 

f  retain  the  opinion  which  I  had  previously  formed,  that  the  Lord  ^^"'^ 

I  Ordinary's  interlocutors  are  right.     I  can  have  no  doubt  that  this 

I  is  a  case  to  which  the  quinquennial  prescription  is  applicable. 

I  That  there  was  a  sale  I  think  is  clear ;  and  it  is  proved  that  the 


954 


DECISIONS  OF  THE 


No.  170. 


Adie  V.  Mac- 
marUn  aod 
Others. 

Opifiion  of 
Court. 


31  May  1837.  stock  was  Vftlued  and  banded  over  by  tbe  common  debtor  to  the 
Macmartins  about  twenty  years  ago.  Bat  it  is  said  tbat  tbe  bitter 
parties  bave  not  paid  tbe  common  debtmr  tbe  price  of  ike  stodc  so 
transferred,  and  tbat  tberefore  tbe  principle  of  tbe  quinqueniUBl 
prescription  is  not  applicable.  Tbe  answer  to  tbis  is,  tbat  altboogh 
tbey  did  not  pay  tbe  money  to  tbe  common  debtor,  they  paid  it 
with  bis  consent,  at  least  witbout  bis  objectiflg,  to  certain  creditors 
of  bis  wbo  were  using  di%ence  agsunst  tbe  stock,  althongb  tbeir  dili* 
gence  was  never  completed  in  consequence  of  tbe  daim  being  thus 
settled*  Now,  is  tbis  not  a  case  wbicb  must  come  under  tbe  qiun* 
qnennial  prescription  ?  Tbere  is  admittedly  a  baigain  rehtive  to 
moveables,  and  tbe  price  agreed  on  is  paid  witb  consent  of  the 
seller,  or,  be  not  objecting,  to  one  of  bis  creditors.  I  think  it  is  too 
lato  for  a  person  standing  in  tbe  place  of  tbe  common  debtor,  his 
creditor,  wbo  has  used  no  diligence  on  bis  own  account,  or  if  dili^ 
genee  has  been  used,  it  having  been  sopited  long  ago,  to  coffle 
forward  and  say,  tbat  tbe  payment  was  made  to  a  party  wbo  bad 
no  right  to  receive  it ;  because  I  conceive  it  to  be  precisely  tbe  ob> 
ject  of  tbe  quinquennial  prescription  to  set  at  rest  soeb  questions; 
Tbere  is  a  reservation  in  tbe  Lord  Ordinary's  interlocutor,  wbiefa* 
no  doubt,  qualifies  tbe  judgment,  viz.  tbat  tbe  allegations  may  be 
proved  by  writ  or  oath.  I  tberefore  think  that,  in  the  advocatiooj 
bis  Lordship's  interlocutor  should  be  adhered  to.  I  further  think 
that  tbe  interlocutor  of  absolvitor  in  tbe  reduction  shoold  also  be 
sustained.  I  do  not  think  tbat  tbe  reservation  in  the  advocation  will 
be  hurt  by  thus  sustaining  the  judgment  in  tbe  reduction,  asy  on 
looking  to  the  grounds  of  reduction,  I  do  not  think  it  will  hare 
any  effect  at  all  upon  tbe  advocation ;  and  tbere  is  no  condosion 
for  reduction  on  tbe  bead  of  bankruptcy.  Therefore,  on.  the  pies 
of  quinquennial  prescription,  combined  with  tbat  of  mora,  I  think 
the  interlocutor  should  be  adhered  to.  I  am  of  opinion,  tbat  the 
latter  plea  is  of  considerable  importance.  If  the  common  debtor 
bad  appeared  soon  after  the  transaction,  and  previous  to  tbe  quin- 
quennial prescription  having  run,  and  said  tbat  the  money  bad  been 
paid  over  improperly,  and  to  one  who  was  not  really  entitied  to  itt 
that  might  bave  been  enough  to  support  the  pleas  of  bis  creditor; 
but  it  will  never  do  for  the  creditor  to  come  forward,  after  a  lapse 
of  fifteen  years,  tbe  common  debtor  in  the  meanwhile  having  made 
no  objection,  to  endeavour  to  open  up  the  transaction.  Combining 
these  two  principles,  I  am  inclined  to  adhere  to  the  interlocutors  in 
both  actions. 

Lard  Mackenzie. — If  it  appeared  sufficiently  proved  tbat  tbe  com" 
mon  debtor  bad  consented,  or  tbat  he  acquiesced  in  the  payment 
of  the  price,  then  I  conceive  Lord  Corebouse's  view  to  be  the  co^ 
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rect  one ;  bnt  the  contrary  is  averred  in  the  record,  and  of  the  31  May  1837. 
truth  of  these  statements  we  can  know  nothing,  milets,  indeed,  we    ^"^V^^ 
were  to  hold  that  it  was  impossible  that  the  common  debtor  could  marUn  a^'^ 
have  seen  the  transaotions  abont  the  sheep  vithout  being  aware  of  Othen. 
their  object,  and  not  objecting,  he  most  be  held  to  hare  consented,  opi^i^or 
I  think  that  the  pursuer  here  can  be  no  better  than  his  author,  and  Couru 
we  must  look  upon  the  case  just  as  if  the  common  diebtor  himself 
appeared ;  and  if  we  can  reject  all  the  pretences  that  he  did  not 
ooneuT,  then  I  conceive  that,  for  the  grounds  stated  by  Lord  Core- 
house^  we  should  adhere  to  the  judgment  of  the  Lord  Ordinary. 

The  hard  Prerident  and  Lord  OilKei  concurred. 

The  Court  accordingly  adhered^  giving  additional  expenses.         Judgment. 

Lord  Ordinary,  Coelimm.  Act  Ihm  qfFae.  (HijpeJ  ThomMu  Alt.  SoL- 

Oau  {BMAafird,)  WJngham.  J.  Court,  S.  S.  C.  W.  Spaldmg,  a  a  C. 

Davidama  4*  iSyne»  W.  a  and  J.  A.  CampbeH  W.  a  Agenta.         S.  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CLXXL  31^  May  18S7. 

DAVID  ARNOTT 
Offainst 

The  BRIGHTON  STREET  RELIEF  CONGREGATION. 

Process. — Jury  Trial. — (Issue.) — Obligation. — In  an  action 
for  payment  ofbUls  granted  by  the  managers  of  a  rdief  congrega- 
tion for  money  lent^  against  certain  parties  as  members  of  the  con^ 
gregation  at  the  date  of  the  loan,  as  weU  as  members  also  of  the 
association  for  building  the  chapelt  an  interlocutorf  finding  the 
only  relevant  ground  of  liability  to  be  that  of  being  members  of  the 
said  assodatioUj  and  ordering  issues  to  be  framed  agreeably  to 
thatfinding^ — recalled^  and  the  general  issue  adopted  by  the  Courts 
so  as  to  leave  all  questions  of  law  open  at  the  trial. 

This  was  an  action,  laid  in  the  snmmons  against  the  defenders  as  Narrative. 
members  of  the  Brighton  Street  Relief  Congregation,  for  payment 
of  certain  promissory-notes,  which  had  been  granted  to  the  pursuer 
by  the  managers  of  that  body  for  money  advanced  by  him. 

In  the  record  it  was  stated,  that,  besides  being  members  of  the 
congregation  at  the  time  the  loan  was  made,  the  defenders  were 
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SI  May  1837.  then  likewise  members  of  a  building  association  for  erecting  a 

^^"*V"**'    chapel  for  the  congregation. 
Brighton  ^^^  defenders  pleaded,  that  though  members  quoad  sacra  of 

Street  Relief    the  Congregation,  they  were  not  so  quoad  secularia,  and  therefore 

Congregation.  ^^^^  ^^^  ,.^y^^ 

Lord  Ordi-         The  Lord  Ordinary  pronounced  the  following  interlocutor  i 
iocutor. "  ^'        *  ^^^  Lord  Ordinary  having  heard  parties'  procurators,  finds^ 
'  that  the  only  relevant  ground  of  the  liability  sought  to  be  esta- 
^  blished  against  the  defenders,  is,  that  they  were  members  of  the 

*  association,  set  forth  in  the  second  article  of  the  pursuer's  con* 
^  descendence,  as  formed  for  the  purposes  therein  mentioned,  and 

*  remits  to  the  issue  clerks  to  adjust  an  issue  agreeably  to  the  above 

*  finding.' 

Note.  Note. — ^  There  is  some  ambiguity  in  the  term  '  congregation.' 

<  In  one  sense  it  may  denote  the  whole  body  of  persons,  united  by 

*  a  common  attendance  at  one  place  of  worship,  and  the  participa- 

*  tion  in  the  ordinances  there  administered.    In  the  other,  it  is  used 

<  as  the  designation  of  the  more  limited  number  of  persons  who  are 

*  associated  for  the  secular  purpose  of  providing  the  accommoda- 

<  tions,  and  raising  and  administering  the  necessary  funds.     The 

*  Lord  Ordinary  thinks,  that  it  is  in  this  last  character  alone  that 

*  the  members  can  be  held  to  incur  any  responsibility  to  persona 

*  advancing  money  to  the  association.     He  cannot  think  that  per- 

*  sons  who  are  merely  seatholders  or  communicants  in  a  particular 

<  chapel,  become,  merely  by  such  attendance,  liable  for  the  debts 

*  which  may  be  contracted  in  regard  to  it.    Indeed  it  appears  from 

<  the  record,  that  the  liability  of  the  defenders  is  not  put  upon  this 

*  last  ground.     The  summons  no  doubt  sets  forth,  that  the  money 

*  was  advanced  to  the  ^  Relief  Brighton  Street  Congregation,'  and 

<  that  the  defenders,  as  members  of  it,  are  liable.     But  it  is  clear 

*  from  the  record  that  the  term  is  used,  not  as  denoting  the  whole 
^  sitters  and  communicants,  but  as  the  designation  of  the  body  aa- 

^  sociated  for  the  secular  purposes  of  feuing  the  ground,  and  erect- 

*  ing  a  chapel  and  other  buildings  on  it     This  last  association  is 

<  clearly  distinguished  from  the  other  in  the  second  article  of  the 

<  condescendence,  and  in  the  other  articles  it  is  the  <  association,' 

<  in  this  last  sense,  to  which  the  money  is  said  to  have  been  ad- 

<  vanced,  and  of  which  the  defenders  are  said  to  have  been  mem- 

<  bers,  while  this  last  circumstance  is  the  proper  ground  of  the 
^  liabilityi  as  stated  in  the  pursuer's  third  plea  in  law.     It  appears 

<  to  the  Lord  Ordinary,  then,  that  the  main  question  of  fact  between 

<  the  parties  is,  whether  or  not  the  defenders  were  members  of  the 

*  association  which,  under  the  designation  of  the  *  Relief  Brighton 
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*^  Street  Chapel/  was  formed  for  the  purpose  of  feuing  ground,  31  May  1837. 
*  building  a  chape],  &c.     He  has  thought  it  better,  however,  to     '^■•v'^^ 
<  leaye  the  precise  terms  of  the  issues  to  be  adjusted  in  the  usual  Brighton 

*  way/  Street  Relief 

CongrcgHiioq. 

The  pursuer  reclaimed^  praying  the  Court  to  find  that  all  the 
grounds  of  liability  on  which  he  insbted  were  relevant ;  or  at  least 
to  adjust  issues  so  as  to  reserve  entire  all  questions  of  law  between 
the  parties* 

The  issues  prepared  by  the  jury  clerks  were  the  following : 
<  It  being  admitted,  that  on  the  10th  day  of  Oetober  1826,  cer- 
tain individuals,  members  of  a  congregation  in  connection  with 
the  body  of  dissenters,  denominated  Relief,  feued  a  certain  por*- 
tion  of  ground  for  the  purpose  of  erecting  a  chapel,  and  certain 
other  buildings  in  Brighton  Street,  Edinburgh,  in  terms  of  a  feu*" 
disposition,  dated  said  10th  day  of  October  1826 : 

*  It  being  also  admitted  that  the  pursuer  is  executor  of  the  said 
James  Arnott,  and  in  right  of  the  promissory-notes  after  men- 
tioned : 

*  I.  Whether,  on  or  about  the  5th  day  of  December  1830,  the 
managers  of  the  said  congregation,  or  any  of  them,  granted  to 
the  late  James  Arnott  the  promissory-note,  No.  3.  of  process,  for 
the  sum  of  L.200 ;  and  on  or  about  the  6th  day  of  June  1831, 
the  other  promissory-note.  No.  4.  of  process,  for  L.150,  or  either 
of  them  ? 

^  //•  Whether  the  defenders^  or  any  of  them,  are^  or^  during  Uie 
years  1830  and  1831,  or  either  ofthem^  were  members  of  the  said 
congregation  or  association  quoad  secularia  ;  and^  Whether  the  de- 
fenders, or  any  of  them,  are  conjunctly  and  severally  indebted  and 
resting  owing  to  the  pursuer  in  the  sums  contained  in  the  said 
promissory-notes,  or  either  of  them,  or  any  part  thereof,  with  in- 
terest thereon  ? 

^  ///•  Whetlter  the  defenders,  or  any  of  them,  attended  and  voted 
at  the  meetings  which  elected  the  managers  and  persons  who  granted 
the  said  promissory^noteSf  or  either  of  them — and  whether  the  defend* 
erSf  or  any  of  them,  are  conjunctly  and  severally  indebted  and  resting 
owing  to  the  pursuer  in  the  sums  contained  in  the  said  promissory'* 
notes,  or  either  of  them,  or  any  part  thereof,  with  interest  thereon  f 

IV.  *  Whether  the  defenders,  or  any  of  them,  Iiomologated  tlie  said 
promissory^notes,  or  either  of  them,  and  are  conjunctly  and  severally 
indebted  and  resting  owing  to  the  pursuer  in  the  sums  contained  in  the 
said  promissory^notes,  or  either  of  them,  or  any  part  thereof,  with  tn- 
terest  thereon  ?* 

VOL.  XII.  3  R 
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31  May  1637.      At  the  advising, 

^'■^^y***^.        The  Dean  of  Faculty^  for  the  pursuers,  objected  to  the  interlocu- 
Brighton        ^^  ^^  ^^  l^oxA  Ordinary,  and  those  issues  drawn  up  in  terms  of  it, 
Strevt  Relief   in  respect  that  the  finding  .of  his  Lordship,  excluding  any  liability 
oDgrcg$uoH(.  ^  members  of  the  congregation,  was  premature,  and  prejudged  a 
{)oint  which  ought  to  be  left  open  at  the  trial,  when  all  the  circum- 
stances wt)ttld  be  known. 

*  The  Court  being  of  opinion  that  the  general  issue  was  the  pro- 
per one  in  the  case,  in  order  that  all  questions  might  be  left  open 
at  the  trial,  rejected  so  much  of  the  issues  proposed  as  are  printed 
in  itiilics,  and  retained  the  rest* 

Judgment.  Xhe  Court  Unanimously  pronounced  the  following  judgment : 

'  <  Recall  the  interlocutor  redairaed  against,  and  sustain  the  pre- 
^  amble  and  first  issue  in  this  case,  and  the  latter  part  of  the  se- 

*  cond  issue,  as  amended  by  the  clerk ;  and  refuse  the  diird  and 

*  fourth  issues;  and  remit  to  the  Lord  Ordinary  to  proceed  accord- 

*  ingly.' 

Xord  Ordinary,  BtSUHon.       Act.  Dean  o/Fac.  (Hope,)  McNeill,  Mar^udL        AlU 
JRobertaon,  More,  T.  HamiUon,  David  MiicheU,  S.  S.  C.  and  Alexander 

Gijffbrd  and  John  Gardner,  W.  S.  Agents.        D.  Clerk. 

C.  R. 


FIRST  DIVISION. 
No.  CLXXIL  \8t  June  1837. 

THOMAS  ROBERTSON 

agmnst 

JAMES  SOUTER. 

Trust. — Clause. — Wliere  a  trusi-^eed  ordered  the  balance  of  the 
rents  and  other  trust  funds  to  be  applied  in  redeeming  t/ie  annuities 
over  the  estate,  and  thereafter  in  paging  the  whole  debts  resting 
owing  at  its  date,  but  granted  a  farther  power  to  the  trustees  to 
borrow  what  money  might  *  be  necessary  for  the  purposes  of  the 

<  trust,  and,  in  particular,  for  paying  the  interest  as  it  falls  due  on 

<  the  whole  debts  due  by  me,*  and  to  grant  heritable  securities  for  th 
S7(ms  so  borrowed,— found,  that  the  trustees  were  bound  to  apply  tki 

'-  trust-funds  lying  in  their  hands,  which  had  been  realised  by  certain 
'   sales,  inpayment  of  the  interest  on  the  personal  debts f  before  redeem^ 
ing  any  of  the  annuities* 
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In  Noyember  1825,  the  Earl  of  Fife  conveyed  his  estates  to  tros-  1  June  1637. 

Robertson  v» 

The  second  purpose  of  the  trust  was,  '  that  the  trustee  shall  pay  Souter. 
the  yearly  annuities  secured  upon  the  foresaid  lands  and  estates,  *T" 
or  parts  thereof,  respectively,  and  the  interest  of  all  debts  created 
real  burdens  on  the  same,  but  with  power  to  the  said  trustee  or 
trustees  to  redeem  the  said  annuities,  or  any  other  annuities  that 
may  be  payable  by  me,  and  to  take  discharges  or  conveyances  of 
the  securities  therefor,'  &c. 

The  fourth  purpose  of  the  trust  was,  <  that  the  said  trustee  or 
trustees  shall  apply  the  balance  remaining,  after  payment  of  the 
annual  sums  before  specified,  of  the  yearly  rents  of  the  lands  and 
others  before  disponed,  and  prices  of  such  parts  of  the  foresaid 
lands  and  others  as  shall  be  sold,  and  the  whole  other  tnist*funds 
hereby  conveyed,  in  redeeming  the  annuities  due  by  me,  in  th6 
order  that  shall  appear  to  the  said  trustee  or  trustees  to  be  most 
advisable,  and  after  the  said  annuities  shall  be  redeemed,  for  and 
towards  payment  to  my  just  and  lawful  creditors  of  the  ^hole 
debts  resting  and  owing  by  me  at  the  date  hereof,  and  that  ac- 
cording to  their  several  rights  and  preferences.' 
Power  was  given  to  the  trustee  to  sell  such  parts  of  the  estate  as 
were  unentailed,  and  of  which  the  Earl  had  right  to  dispose ;  and 
it  was  declared  that  the  trust  was  granted,  *  with  power  also  to  th6 

<  said  trustee  or  trustees  to  borrow  such  sum  or  sums  of  money  as 

*  may  be  necessary  for  the  purposes  of  the  trust,  and,  in  particular, 

<  for  paying  the  interest  as  it  falls  due  on  the  whole  debts  due  by 

<  me,  and  to  grant  heritable  bonds  or  other  securities  for  the  same, 

*  over  ail  or  any  part  of  the  lands  and  others  above  disponed,  other 

*  than  the  lands  and  heritages  contained  in  the  foresaid  Braco  and 
^  Mar  entails,  and  with  power  to  bind  me,  the  said  James,  Earl  of 
*<  Fife,  personally,  for  the  sum  so  borrowed.' 

A  deed  oi  accession  was  subscribed  about  the  same  time  by  the 
creditors  of  Lord  Fife,  whereby  they  consented  to  supersede  all 
diligence  against  the  lands  and  personal  estate  belonging  to  him. 

By  a  sale  of  part  of  the  unentailed  lands,  the  trustee  realised  a 
sum  of  from  L.30,000  to  L.40,000,  which  remained  in  his  hands 
unappropriated. 

To  dispose  of  this  sum,  the  pursuer,  the  actiiig  trustee  for  Lord 
Fife  and  his  heritable  creditors,  brought  this  action  of  multiple- 
poinding,  calling  all  parties  interested  under  the  trust-deed ;  and 
for 

The  heritable  creditors  pleaded — That  under  the  true  construction  Heritable 
of  the  trust-deed,  and,  in  particular,  in  terms  of  the  second  and  ^j^**^'^'' 
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1  June  1837.   fourth  purposes  of  the  trust,  the  fund  in  medio  must  be  applied, 
primo  loco,  to  the  redemption  of  the  annuities. 


Robertson  v» 
Souter. 

Assignee's 
Pleas. 


Lord  Ordi- 
nary's Inter- 
locutor. 

Note. 


Souter,  the  assignee  of  the  personal  creditors,  pleaded — Having 
regard  to  the  objects  and  purposes  of  the  trust,  and  powers  of  the 
trustees,  and  to  the  fact,  that  the  rents  are  more  than  sufficient  to 
meet  the  payment  of  the  annuities,  the  surplus  ought  to  be  applied 
in  payment  of  the  interest  due  to  the  personal  creditors. 


The  Lord  Ordinary  pronounced  an  interlocutor,  by  which  be 
Prefers  the  claimant,  Thomas  Robertson,  to  the  fund  in  medio^ 
and  decerns,  and  finds  no  expenses  due.' 

Note. — <  It  may  be  true,  as  is  stated  by  the  trustee  for  the  per- 
sonal creditors,  that  the  claim  of  the  heritable  creditors,  if  succen- 
ful,  leads  to  awkward  consequences.  But  a  court  must  take^ 
and  give  effect  to  the  deed  as  it  is,  and  not  make  a  new  one. 
Now,  under  this  deed,  the  Lord  Ordinary  cannot  direct  the 
fund  in  medio  to  be  applied  in  payment  of  the  interest  of  tbe 
personal  debt,  to  the  prejudice  of  the  redemption  of  the  an* 
nuities.  That  part  of  the  deed  which  confers  these  powers  on 
the  trustees,  enables  them  to  borrow,  in  order  to  pay  the  interest 
due  to  the  personal  creditors.  This  they  have  not  done ;  at  least 
the  fund  in  medio  is  not  the  produce  of  any  loan.  Now,  in  de- 
claring the  purposes  of  the  trust,  the  redemption  of  the  annuities 
is  expressly  stated  as  an  object  preferable  to  that  of  the  payment 
of  the  interest  on  the  moveable  debts.  The  second  purpose  no 
doubt  only  gives  the  trustees  power  to  borrow  in  order  to  redeem* 
But  the  fourth  purpose  makes  it  imperative  on  them  to  apply  the 
balance  in  their  hands  in  the  redemption  of  the  annuities,  pre- 
ferably to  the  payment  of  the  personal  creditors,  either  in  prin- 
cipal or  in  interest.     <  They  shall  apply  the  balance,  &c.  of  the 

<  whole  other  trust^funds  hereby  conveyed,  in  redeeming  the  an- 

<  nuities ;'  and  it  is  only  <  after  the  said  annuities  shall  be  re* 

<  deemed,*  that  they  are  permitted  to  apply  this  balance  '  towards 

<  payment  of  my  just  and  lawful  creditors  of  the  whole  debts'  (in* 
terest  of  course  included)  <  resting  and  owing  by  me.'' 


Souter  reclaimed.     At  advising. 

The  Solicitor-General  argued,  that  the  power  given  to  borrow  to 
pay  interest,  implied  the  power  to  pay  away  sums  of  money  m 
hand,  to  extinguish  the  interest.  The  deed  stated, '  that  the  trustee 
<  was  to  have  power  to  borrow,'  in  particular,  for  paying  the  whole 
interests.  That  meant,  that  one  of  the  various  powers  he  bad  was 
to  borrow  to  pay  the  interest  on  all  the  debts,  personal  as  well  as 


No.  172.  COURT  OF  SESSION.  961 

heritable.    If  a  power  of  borrowing  for  that  purpose  was  conferred,   1  June  1837. 
it  raised  the  strongest  possible  inference,  that  a  power  to  pay  away,     ^*^V^^ 
for  that  object,  funds  already  actually  realised,  was  given.    To  hold  ^a'j^'j!*^"  ^' 
that  the  trustee' must  borrow  more  for  that  object  would  lead  to 
absurdity  and  injustice. 

Lord  Gilliea. — This  trust-deed  is  not  so  distinct  as  it  might  have  Opinion  of 
been,  but  we  must  take  it  as  it  is.  It  is  clear  there  is  no  provision  ^^^ 
in  the  first  part  of  the  deed  relating  to  the  interest  on  the  personal 
debts.  The  second  part  of  the  fourth  purpose,  in  my  opinion,  re- 
fers not  to  the  interest,  but  to  the  principal  sum  of  debts ;  for  the 
interest  was  not  due  at  that  time :  it  became  due  thereafter.  But 
immediately  following  is  a  provision,  in  which  power  is  given  to  the 
trustees  to  borrow  such  sums  of  money  as  may  be  necessary  for  the 
purposes  of  the  trust ;  ^  and  in  particular,  for  paying  the  interest  as 

*  it  falls  due  on  the  whole  debts  due  by  me.'  This  contains,  I  hold, 
not  only  a  power,  but  a  direction.  Nothing  is  said  about  interest 
in  the  previous  part  of  the  deed ;  but  this  clause  proves  conclusively, 
that  the  trustees  were  to  have  power  to  borrow,  if  necessary,  to  pay 
the  interests.  Now  I  cannot  but  think,  that  if  the  trustees  had 
power  to  borrow  to  pay  interest  on  the  whole  debts,  and  to  grant 
heritable  securities  for  the  sums  so  borrowed,  they  had  the  power, 
if  they  had  funds  in  their  hands,  to  apply  those  funds  to  the  pay- 
ment of  the  interest  on  the  personal  debts.  I  therefore  am  for 
altering  the  interlocutor. 

The  other  Judges  concurred. 

The  Court  accordingly  unanimously  pronounced  the  following 
judgment : 

<  Alter  the  interlocutor  reclaimed  against :  Find,  that  the  trus-  judgment 

<  tee  is  bound  to  apply  the  trust-funds  realised  by  him  in  payment 

*  of  the  interest  on  the  personal  debts,  before  redeeming  any  of  the 

<  annuities ;  therefore,  repel  the  claim  given  in  for  Thomas  Ro- 

<  bertson,  the  trustee,  and  sustain  the  claim  for  James  Souter,  and 

<  rank  and  prefer  him  accordingly  upon  the  fund  in  medio  for  pay- 

<  ment  of  the  interest  due  on  the  personal  debts :  Find,  that  the 

<  whole  expenses  incurred  on  both  sides  in  this  action  fall  to  be  paid 

<  from  the  trust-funds,  and  decern.' 

Isord  Ordinary,  Coekbian,  Act.  iooiy,  Mtnr,  Alt.  SoL-Geiu  {Rutiurfitrd^) 

A,  Anderson.  Inglit  jf  Donald,  W.  S.  and  James  Souler,  W.  S.  AgenU. 

£.  Clerk. 

C«  R« 
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No.  CLXXIIL 


\a  Jane  1837. 


MCDONALD,  SON  and  Company, 

against 

Messrs  LANGTON  and  BICKNELL, 

Proof* — Witness. — A  witness  who  was  objected  to  on  the  head  of 
agency^  partial  counsel  and  interest^  being  examined  tliereon  in  tm- 
tialibusy  and  deponing  negative,  and  tlie  objector  offering  to  prove 
his  objection  from  the  books,  jpc  of  the  witnessy^^found,  that  the 
proper  course  for  the  Commissioner  to  pursue  was  to' stop  the  ez" 
amindtion,  and  to  order  production  of  the  books. 

Narrative.  In  this  caso  the  following  poiDt  arose :  A  witness  objected  to  on 
the  head  of  agency,  partial  counsel  and  interest  being  examined . 
thereon  in  initialibos,  deponed  negative.  The  objectors  then  offered 
to  prove  their  objections  by  the  books  of  the  witness,  which  the  wit- 
ness declined  to  produce  unless  ordered  by  the  Court ;  and  it  was 
maintained  by  the  party  adducing  him,  that  as  the  objection  could 
not  be  instantly  verified,  the  examination  must  proceed ;  but  the 
other  party  declined  to  go  on  without  the  books.  The  Commis- 
sioner then  took  down  the  principal  examination  on  a  paper  apart 

The  Lord  Ordinary  pronounced  an  interlocutor,  granting  dili- 
gence for  the  recovery  of  the  books,  in  order  that  the  Commissioner 
might  make  the  necessary  extracts. 

This  interlocutor  was  reclaimed  against;  and 


0{.*inioQ  of 
Court. 


At  advising, 

It  was  argued,  in  support  of  the  reclaiming  note,  that  the  only 
way  of  disqualifying  a  witness  in  an  initial  examination,  is  to  pro- 
duce instant  proof,  or  else  to  protest  for  reprobator ;  and  that  if 
this  was  neglected,  no  subsequent  offer  to  impeach  the  witness  after 
his  examination  in  causa  had  taken  place,  could  be  allowed ;  Glass, 
15  th  May  1819,  F.  C  ;  Tait,  398  and  420;  Stair,  iv.  43.  11. 

Lord  GiUies. — The  witness  objected  to  in  this  case  was  asked, 
at  his  initial  examination,  if  he  was  agent  in  the  case ;  if  he  had 
given  partial  counsel  in  it ;  or  had  any  interest  in  the  result  He 
answers,  that  he.  is  in  none  of  these  situations.  Now,  this  answer 
may  be  either  true  or  false ;  but  he  might  likewise  be  in  one  of 
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those  situations  and  yet  not  know  that  he  was  so.     He  might  have  l  June  1837. 
been  either  agent  in  the  cause,  or  have  an  interest  in  the  result;     ^*^V^^ 
and  yet,  on  account  of  his  not  being  aware  that  what  he  had  done  ^J^^^c^/ 
put  him  in  either  of  these  situations,  he  might  declare  that  he  was  v.  Langton 
in  neither  of  them.     Upon  this,  the  parties  tell  him  to  produce  his  ^^  Bicknel . 
books,  in  order  to  ascertain  the  real  character  of  his  interference.  Opinion  of 
They  do  not  wait  to  produce  other  witnesses  for  further  proof  upon  ^^^ 
the  point,  but  they  say  to  this  first  witness,  Produce  your  books.     I 
think  the  Commissioner  ought  to  have  ordered  this  to  be  done  at 
the  time ;  and  I  think  we  ought  just  to  remit  back  to  him,  with  in- 
structioDS  to  order  production  of  the  books. 

i^rd  Mackenzie, — I  quite  agree  io  the  opinion  delivered.  I 
think  it  would  have  been  better  for  the  Commissioner  to  have 
stopped  the  examination,  and  ordered  the  books  to  have  been  pro- 
duced. I  am  inclined  to  adopt  the  suggestion  of  Lord  Gillies,. as 
the  best  course  that  can  be  adopted,  and  to  remit  back  to  the  Com- 
missioner. We  will,  in  this  way,  avoid  trenching  on  an  old  rule 
which  was  of  use,  and  which  was  intended  to  prevent  a  party's 
coming  forward  and  stadng  an  objection  to  the  competency  of  a 
witness,  and  offering  to  prove  the  objection  by  a  proof  at  large*  It 
was  in  order  to  avoid  this  dangerous  mode,  by  which  the  examina^ 
tion  of  the  witness  might  be  hung  up  for  an  indefinite  length  of 
time,  that  the  rule  was  introduced,  by  which  it  was  made  necessary 
to  bring  instant  proof  of  such  objections. 

The  Lord  President  and  Lord  Corehouee  concurred. 

The  Court  accordingly  pronounced  a  judgment  recalling,  hoc  Judgment 
statu,  the  interlocutor  of  the  Lord  Ordinary ;  and  remitting  to  the. 
Commissioner  to  renew  the  examination,  and  to  order  the  produc- 
tion of  the  books. 

Lord  Ordinary,  Cockbvm,  Act.  Paierson,  AlU  Mackenzie,         John  CuBen, 

W.  S.  and  W,  B.  Campbeli,  W.  S.  Agents.         5.  Clerk. 

C.  R. 
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FIRST  DIVISION. 

No.  CLXXIV.  \st  June  1837. 

WILLIAM  ISLES 
against 

JOHN  GILL  AND  JAMES  REID. 

Process. — Proof. — (Oath  of  Reference.) — Competition. — 
Arrestment. — AssiCNATiON.-^l^^timl  incompetent  to  prove^  m  « 
question  with  an  arrester^  by  a  reference  to  the  oath  of  the  conunon 
debtor  J  that^  previous  to  the  date  of  the  arrestment  ^  he  had  ordered 
the  arrestee  to  pay  to  a  third  party^  and  that  the  arrestee  had  en^ 
gaffed  to  do  so^ — the  Court  having  previously  set  aside  the  written 
order  to  that  effect^  in  consequence  of  its  not  being  stamped. 

NarraUTe.  In  1830,  William  Dancan,  wright  in  Dondee,  contracted  to  execute 
the  wright  and  glazier  work  of  a  house  belonging  to  Reid.  The 
defender,  Gill,  had  supplied  Duncan  with  materials ;  but  becoming 
doubtful  of  his  credit,  Gill  refused  to  proceed  without  security.  On 
this,  Duncan  addressed  a  document  to  Reid,  ordering  him  to  pay 
the  bearer  the  sum  of  L.40  sterling,  and  to  charge  it  against  his  (Dun- 
can's) account  of  wright  work  for  the  house. 

This  document,  dated  November  10. 1831,  was  delivered  to  Reid 
on  that  day,  and  it  was  alleged  that  Reid  undertook  to  pay  Gill, 

It  appeared  that,  immediately  after  the  delivery  of  the  order,  ar- 
restments were  used  in  Reid's  hands  against  Duncan,  at  the  inftance 
of  the  pursuer,  Isles,  for  alleged  debts  due  to  him  by  Duncan. 

After  these  arrestments,  Reid  paid  Gill  L.20  to  account  of  his 
claim,  and  made  payment  of  the  balance  to  him,  after  the  result  of 
a  process  of  multiplepoinding,  in  which  the  Sheriff  preferred  Gill» 
primo  loco. 

Isles  then  brought  a  reduction  of  the  Sheriff's  judgment  on  va« 
rious  grounds ;  one  of  them  being,  that  the  document  called  an  order, 
upon  which  the  decree  of  preference  in  Gill's  favour  was  founded, 
was  unstamped,  and  being  of  the  nature  of  a  draft  or  order,  or  bill  of 
exchange,  was  therefore  incapable,  under  the  Stamp  Acts,  of  afford- 
ing legal  grounds  for  any  daim,  or  of  being  founded  on  in  any  ac- 
tion or  competition  at  law. 

The  Court,  altering  the  judgment  of  the  Lord  Ordinary,  held  the 
order  to  be  struck  at  by  the  Stamp  Acts,  as  of  the  nature  of  a  bill 
of  exchange,  and  remitted  to  the  Lord  Ordinary  to  proceed  further  in 
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the  cause ;  23d  June  1 836,  antey  vol.  xl  p.  829.  Gill  then  lodged  a  mi-  I  June  1837. 
nute,  offering  to  prove,  by  the  oath  of  Duncan,  the  common  debtor,    ^*V^^ 
that  the  furnishings  mentioned  in  his  condescendence  were  delivered  |^Qd*^id.' 
to  the  common  debtor  before  the  arrestment  by  Isles,  and  that  the     — j 
price  was  resting  owing ;  that  prior  to  the  date  of  the  arrestment, 
Duncan  authorised  Reid  to  pay  to  Gill  the  sum  of  L.40,  and  that 
Reid  undertook  to  pay  that  sum ;  and  that,  after  Reid  undertook  to 
pay  the  L.40,  furnishings  were  made  by  Gill  to  Duncan. 

Reid  likewise  lodged  a  minute,  in  which  he  stated  that  he  paid 
Gill  the  balance  in  his  hands  after  the  Sheriff's  judgment,  and  in 
ignorance  that  Isles  intended  to  bring  the  reduction ;  and  be  offer- 
ed to  prove,  by  the  oath  of  the  comifton  debtor,  that  he  desired  him 
to  pay  Gill  L.40  prior  to  the  arrestments. 

Isles  did  not  admit  the  truth  of  the  statements  as  to  the  furnish-* 
ings,  and  he  denied  the  competency  of  proving  any  of  the  points 
by  the  oath  of  the  common  ^debtor ;  particularly,  that  Duncan  autho- 
rised Reid  to  pay  L.40,  and  that  Reid  engaged  to  make  that  pay- 
ment, in  respect  it  was  a  proposal  to  establish  by  parole,  not  only 
an  assignation,  but  the  intimation  of  that  assignation,  which  was 
clearly  incompetent;  BelPs  Com.  ii.  16,  17,  and  18,  and  cases  there 
cited ;  Elphinstone,  Mor,  863. 

The  Lord  Ordinary  pronounced  an  interlocutor,  in  which  he,  ^  be-  Lord  Ordi- 

<  fore  answer,  allows  the  defenders,  John  Gill  and  James  Reid,  to  f'^^!!^^"^^'^' 

<  prove  the  facts  specified  in  their  respective  minutes,  Nos.  89.  and 

<  90.  of  process,  by  the  oath  of  William  Duncan,  the  common  debtor; 

<  sustains  the  references  in  these  minutes  to  his  oath  accordingly ; 

<  grants  commission  to  the  Sheriff-substitute  at  Dundee  to  take  the 

<  examination  of  the  said  William  Duncan,'  &c. 

The  pursuer  reclaimed* 

Lord  Corehouse. — This  is  a  hard  case,  but  I  conceive  that  the  hard-  Opinion  of 
ship  arises  from  the  regulations  of  the  stamp  laws,  and  the  dbregard  ^"'^ 
of  them  by  the  party  in  this  case.  An  action  would  have  lain  upon 
this  order  or  assignation,  which  was  in  his  hands,  in  writing,  had  it 
not  been  held,  in  a  previous  stage  of  this  process,  that  the  document 
must  go  for  nothmg,  as  it  was  not  stamped.  The  defenders  now, 
however,  come  forward,  and  say,  that  there  was  an  undertaking  to 
pay,  which  they  offer  to  prove  by  the  oath  of  Duncan.  But  if  such 
proceedings  are  sustained, — if  a  party  founding  on  a  bill  or  assig- 
nation in  writing,  unstamped,  can,  when  the  objection  is  stated,  pro- 
ceed to  prove,  by  parole,  an  obligation  to  pay — the  object  of  the 
stamp  laws  will  be  defeated.  I  roust  therefore  consider  this  case 
as  if  there  was  no  assignation  at  all;  and  then  there  is  no  intimation 
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1  June  1837.  which  could  be  proved  by  oath.  It  is  also  aaid  that  things  are  not 
entire.  That  plea  may  be  good,  as  between  themselves,  but  it  is  not 
one  which  can  be  pleaded  against  an  arrester.  A  material  point  in 
this  case  appears  to  me  to  be,  that  the  payment  by  Keid  was  after 
the  judgment  of  the  Sheriff;  and  that,  thinking  the  judgment  to  be 
right,  he  made  that  payment  in  bona  fide.  It  is  said,  no  doubt, 
that  intimation  of  an  intention  to  reclaim  against  that  judgment  had 
been  made  to  him ;  but  then  this  is  denied,  and  the  proof  of  intima* 
tion  lies  on  Isles.  But  as  to  the  reference  to  the  oath  of  Duncan, 
the  common  debtor,  in  my  opinion,  it  is. not  competent. 

The  other  Judges  concurred. 

The  Courti  accordingly,  ^  recall  the  interlocutor  reclaimed  against, 
*  and  remit  to  the  Lord  Ordinary  to  proceed  farther  in  the  case,  as 
<  shall  seem  proper,  reserving  all  questions  of  expenses.' 

Lord  Ordinary,  Corehouse,  Act.  Pyper,  Alt.  Roberiaon  and  M*NeiU.  Jqmm 
D.  Lawrie,  S.  S.  C.  James  Stuart,  S.  S.  C.  and  John  Christie,  W.  S.  Agents. 
D.  Clerk. 

C.  R. 


Judgment. 
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1st  June  1837. 


JAMES  RUSSELL  AMD  Manoatabx 

against 

ANDREW  CRICHTON. 


NarratiTe. 


Process. — Jury  Trial. — Exclusive  Privilege. — Patent.— A 
an  action  of  damages  for  an  alleged  infringement^  by  the  defender^ 
of  the  pur suef^s  patent,  the  Court,  on  the  motion  of  the  pursuer^  al* 
lowed  an  inspection  of  the  manufactories  of  both  parties,  by  men  ^ 
skill,  attended  by  the  agent  of  the  party. 

In  .this  case,  which  was  an  action  of  damages  for  an  alleged  ia- 
friogement,  by  the  defender,  of  the  patent  of  the  pursuer  for  makiog 
gas  pipeS)  a  motion  was  made,  after  the  case  had  been  remitted  to 
the  Jury  Roll  and  a  condescendence  and  answers  lodged,  but  be- 
fore the  record  was  closed,  on  the  part  of  the  pursuer,  ^  to  allow  per- 

<  sons  of  skill  in  such  matters  to  inspect  the  defender's  works  io 
*  presence  of  the  pursuer  and  his  mandatary,  or  either  of  them,  t^^ 

<  of  the  agents  of  the  parties.' 
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The  Lord  Ordinary  reported  ike  point  to  the  Court,  and  minutes  l  June  1837. 
of  debate  were  ordered.  \^V^^ 

Russell  and 
Mandatary  v. 

The  pursuer  pleaded — That  as  the  defender  refused  ^  to  specify  Cricbton. 
*  any  of  the  principal  modes  of  manufacture  which  have  been,  or  pursuer's 
Vare  now  practised  by  him,  seeing  that  these  consist  of  inventions  Pleas. 
<  or  improvements  only  known  to  the  defender  himself/  &c.  an  in- 
spection was  absolutely  necessary,  on  the  principles  established  in 
the  cases  of  Astley  v.  Taylor,  in  1812,  LSItatG^s  Appeal  Cases^  p.  54, 
and  Miller  v.  Fraser,  11.  March  1826,  and  laid  down  in  the  £ng- 
liah  authorities;  Godson  on  Patents^  p.  167 ;  that  the  course  now 
proposed  was  actually  adopted  in  England  in  a  similar  action  under 
this  very  patent ;  Russell  v.  Russell,  29th  August  1836;  where  in- 
spection was  given  of  the  works  of  both  parties  to'  the  solicitor  and 
four  persons  of  skill ;  that,  in  the  present  case,  as  affidavits  were 
lodged  from  various  skilful  parties,  stating  their  belief  that  the  de- 
fender manufactured  his  pipes  on  the  same  principle  as  the  pursuer, 
an  inspection  was  proper. 

The  defender  pleaded — That  hi3  mode  of  manufacture  embraced  Defender's 
many  secrets  unprotected  by  patent,  the  disclosure  of  which  would  be  ^'^^ 
most  injurious  to  him,  and  of  which  an  inspection  could  not  be  granted 
qn  the  mere  allegation  of  infringement  of  another's  patent ;  that 
the  application  was  premature,  and  should  only  have  been  made 
preparatory  to  trial ;  and  besides,  that  it  was  unnecessary,  from  the 
minute  detail  of  the  alleged  method  given  by  the  pursuer ;  that 
there  was  no  precedent  for  such  applications  in  the  Scotch  courts, 
and  that  the  courts  in  England  only  granted  them  on  strong  cause 
shown,  and  solely  to  scientific  persons,  without  the  presence  of  the 
parties,  and  never  at  the  present  stage  of  the  cause ;  that  here 
the  affidavits  were  partial  evidence,  and  that  they  could  be  contra- 
dicted by  contrary  affidavits ;  that  no  inspection  should  be  granted ; 
but  that,  at  all  events,  neutral  persons  could  alone  be  appointed ; 
and  that  any  one  in  the  pursuer's  employment  must  be  excluded. 

At  advising. 

Lord  President, — I  thii^  it  clear  that  we  must  order  some  in-  Opinion  of 
spection  in  tliiscase;  for  unless  we  order  some  investigation  into  the  ^^^^ 
mode  in  which  the  defender's  works  are  conducted,  any  man  may 
infringe  a  patent  with  impunity,  because  he  has  only  to  aver,  that 
his  method  is  one  which  is  known  only  to  himself,  and  which  must 
be  kept  secret,  in  order  to  escape  from  an  action  for  a  breach  of  a 
patent. 

Lord  GiUies.-^l  concur  in  the  opinion  delivered,  and  I  am  in« 
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1  June  ]837.  clined  to  adopt  the  order  which  was  giyen  in  a  case  between  the 
same  parties  in  England. 

Lord  Mackenzie* — I  think  that  would  be  going  rather  too  &r ;  for 
although  I  think  that  an  inspection  must  be  allowed,  as  the  aiga- 
ment  for  the  defender  just  comes  to  this,  that  all  trial  must  be  pre* 
eluded,  because  the  question  cannot  be  tried  except  by  inspectiooi 
yet  I  think  it  would  be  the  safest  course  to  appoint  parties  of  skill  to 
examine  the  works,  and  to  report,  not  on  the  process  there  adopted 
in  detail,  but  simply,  whether  or  not  its  results  are  an  infringement 
on  the  patent.  I  am  clearly  of  opinion  that  the  scientific  persons 
must  have  a  full  inspection  of  every  thing  relative  to  the  point  in 
dispute,  and  for  that  purpose  that  they  must  see  the  works  in  opera* 
tion ;  but  I  do  not  think  it  necessary  that  they  should  tell  all  the 
steps  of  this  secret  method ;  for  even  supposing  the  case  were  to 
come  to  trial,  and  that  the  manager  was  put  on  examination,  and 
required  to  disclose  some  secrets  which  were  not  necessary  to  the 
point  in  dispute,  I  conceive  he  would  be  entitled  to  stop. 
Lord  Corehouse  concurred. 

It  was  suggested  from  the  bar,  that  the  inspection  should  be  ex- 
tended to  the  machinery  of  both  parties.   The  Court,  accordingly,  una- 
nimously pronounced  the  following  judgment :  <  Appoint  the  de- 
fender, Andrew  Crichton,  to  permit  the  solicitor  of  the  pursuer, 
together  with  the  following  viewers,  viz.  Messrs  John  Neilsoo, 
engineer,  Glasgow,  John  M^Naught,  engineer  there,  and  James 
Mylne,  brassfounder,  Edinburgh,  to  go  over  the  manufactory  of 
tubes  for  gas,  and  other  purposes,  carried  on  by  the  defender,  and 
to  inspect  the  said  manufactory,  and  the  manufactory  set  up  there 
for  making  iron  pipes,  or  tubes,  for  gas,  or  other  purposes,  and  to 
observe  the  method  or  methods  of  manufacturing  such  pipes  or 
tubes  by  said  defender ;  for  which  purpose  the  said  defender  is  to 
put  the  said  machinery  to  work  in  presence  of  the  said  viewers,  and 
to  afford  every  facility  to  them  to  ascertain  the  process  of  weldiog 
tubes  by  means  of  such  machinery,  and  every  part  thereof,  during 
the  period  libelled  in  this  action;  it  being  the  object  and  intention 
of  this  Court  to  enable  the  said  viewers  to  give  such  evidence  to 
the  Court  and  jury,  on  the  trial  of  the  cause,  as  will  enable  them 
to  prove  the  infringement  of  the  pursuer's  patent,  if  the  facts  be 
so  as  alleged  in  the  action  brought  by  him  :  And  the  Lords  far- 
ther appoint  the  pursuer's  mandatary,  Mr  Liddell,  immediately 
after  inspecting  the  defender's  manufactory,  as  aforesaid,  to  gi^^ 
similar  inspection  to  the,  following  viewers,  viz.  Mr  John  Mao- 
callum,  of  Balfour  and  M^Callum's  smith  and  iron  foundry  i& 
Glasgow ;  Mr  William  W.  Christie,  of  Campbell  and  Christie 
of  the  British  Iron- Foundry,  Greenvale,  Glasgow;  and 

*  accompanied  by 
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*  the  defender's  solicitor,  of  his,  Mr  Liddell's,  works  for  maniifac-  I  June  1837. 

*  taring  pipes  or  tubes  for  gas,  or  other  purposes,  with  the  method     ^^^N^^^ 

*  or  methods  of  doing  the  same ;  for  which  purpose  the  pursuer,  Ma^lta*"*\; 

<  Mr  Liddell,  is  to  put  his  machinery  to  work  in  presence  of  said  Cricbton. 

*  viewers,  and  to  afford  every  facility  to  them  to  ascertain  the  pa-  jud"^nt 
'  tent  process  of  welding  tubes,  in  every  respect,  as  has  been  al- 

*  lowed  to  the  pursuer  as  to  the  works  of  the  defender :   And  the 
^  *  Lords  further  direct  that  the  said  inspection  shall  take  place  quam- 

<  primum,  the  one  immediately  after  the  other,  at  sight  of  the  She- 

<  riff-depute,  or  any  of  his  substitutes,  after  four  days'  previous  no- 

*  tice  to  be  given  by  the  pursuer  to  the  defender,  or  his  agent,  with 

*  power  to  the  viewers  to  continue  or  adjourn  the  inspection  from 

<  day  to  day,  if  necessary,  till  finished.' 

Lord  Ordinary,  JFUIkrton.  Act.  Dean  o/Fac,  {Hope,)  Whigham.  Alt.  SoL^ 

Gen,  (Rutherford,)  G,  G.  Bell.  John  Macandrew,  S.  S.  C«  and  Hsher  jf 

Duncan,  S.  &  C.  Agents.         Z>.  Clerk. 

C.  R. 


SECOND  DIVISION. 
No.  CLXXVI.  \st  June  1837. 

ABERDEEN  BANKING  COMPANY 

against 

MABERLY,  CANE  &•  COMPANY. 

Bill  of  Exchange.  —  Circumstances  where — upon  an  opinion  by 
English  cotmsel — in  regard  to  a  bill  dravm^  payable  in  London^  an 
anerous  holder  was  found  entitled  to  maintain  an  action  against  the 
drawer  of  the  bill. 

In  this  case,  after  a  variety  of  procedure,  the  following  special  case  NsrratiTe. 
setting  forth  the  facts,  was  prepared,  and  submitted  for  the  opinion 
of  Sir  William  Follett,  who  returned  the  subjoined  answers  to  the 
queries  submitted : 

*  John  Maberly  carried  on  business  at  Aberdeen  and  London  as 

<  a  banker,  under  the  firm  of  John  Maberly  and  Company,  for  some 

*  time  previous  to  January  1832 ;  and  it  is  admitted  that  Maberly 
^  being  indebted  to  the  Aberdeen  Bank,  he  did,  by  his  agent  at 

*  Aberdeen,  on  the  20th  December  1831,  draw  a  bill  upon  his  house 

<  in  London,  in  favour  of  the  Aberdeen  Bank,  for  L.450.    This  bill 
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became  due  on  2d  January  1832;  but  Maberly  having  stopped 
payment  in  London  on  the  morning  of  that  day,  payment  of  the 
bill  was  refused.  It  is  also  admitted  that,  on  the  27tb  December 
1831,  another  bill  for  L.900  was,  in  like  manner,  by  his  agent  at 
Aberdeen,  drawn  on  John  Maberly  of  London,  in  favour  of  the 
Aberdeen  Bank,  of  which  payment  was  also  refused  on  9\h  Js* 
nuary  1832. 

*  Maberly's  Bank  and  the  Aberdeen  Bank  had  weekly  settle- 
ments of  notes  of  their  respective  banks,  which  had  been  taken  m 
the  course  of  the  week,  and  for  the  balance  respectively  due  a  bill 
was  given  on  London.  On  the  dd  January  1832,  the  Aberdeen 
Bank,  on  such  weekly  settlement  rendered  on  that  day,  becanre 
indebted  to  John  Maberly  in  the  sum  of  L.780,  and  the  bill  notr 
in  question  was  drawn  for  this  sum  upon  Sir  Richard  Carr  Glynn 
and  Company  of  London,  payable  on  the  16th  January  1832,  in 
favour  of  the  said  John  Maberly.  This  bill  was  transmitted  to 
Maberly,  and  received  in  London  on  6th  January,  indorsed  by 
his  agent  at  Aberdeen,  and  afterwards  by  John  Stevens  (who  is 
a  clerk  in  the  banking-house  of  Maberly  in  London),  <  per  pro* 
curation  of  John  Maberly  and  Company,'  and  was  by  Maberly 
handed  over  with  other  cash  to  E.  Y.  Bartley,  who  was  also  a 
clerk  in  Maberly's  banking-house,  and  manager  of  the  Hone 
Bazaar  in  London  for  Maberly.  This  bill  was  afterwards  indor- 
sed over  by  Bartley  on  the  13th  January  1832,  on  the  part  of  the 
Horse  Bazaar,  to  Maberly,  Cane  and  Company,  in  the  manner 
which  will  be  found  stated  in  the  special  verdict  to  be  afterwards 
mentioned. 

<  It  is  admitted  that  the  bill  for  L.780  was  not  presented  for 
acceptance  previous  to  its  becoming  payable;  and  it  is  also  admit- 
ted that  John  Maberly  and  Company  stopped  payment  in  London 
upon  the  2d  January  1832,  and  that  upon  the  bill  for  L780, 
granted  by  the  Aberdeen  Bank,  being  presented  to  Sir  Richard 
Carr  Glynn  and  Company,  they  refused  to  accept  it,  in  conse- 
quence of  instructions  from  Aberdeen  to  that  effect,  the  Aberdeen 
Bank  having  been  advised  that  their  bills  for  L.450  and  L.9(K) 
had  been  previously  dishonoured  by  John  Maberly  and  Company. 

<  Proceedings  thereupon  took  place  in  the  Scotch  courts  at  the 
instance  of  Maberly,  Cane  and  Company,  for  the  purpose  of  en- 
forcing payment  from  the  Aberdeen  Bank  of  the  bill  or  draft 
drawn  by  them  upon  Sir  Richard  Carr  Glynn  and  Company. 

<  In  this  action  various  proceedings  took  place,  when  the  follow- 
ing issue  was  directed  to  be  sent  to  a  jury,  for  the  purpose  of  as- 
certaining the  facts  attending  the  indorsation  of  the  draft  for  L.780 
to  Maberly,  Cane  and  Company,  who  are  styled  defenders  in  the 
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^  issue  :   <  Whether  the  lastrinentioned  bill  or  draft  for  L.7dO  was,  1  June  1837. 
'«*  on  or  about  the  13th  January  1832,  indorsed  and  delivered  by  the     ^^^V*^ 
**  said  John  Maberly  and  Company,  or  by  others  acting  for  them,  Banking^Cob 
"^^  to  the  defenders :  And  whether,  when  the  defenders  received  the  i;.  Maberly, 
*•  said  <iraft  or  bill,  the  stoppage  of  payments  by  the  said  John  Ma-    *"^^"     ^' 
**  berly  and  Company  was  known  to  the  defenders?*  Narrative. 

*  The  issue  having  gone  to  trial,  the  following  verdict  was  (by  ar- 
*  irangement  of  the  parties)  returned  as  a  special  case,  viz.  ^  Agreed, 
**  that  John  Maberly  was  the  sole  partner  of  the  banking-house  of 
**  John  Maberly  and  Company:  That  the  said  John  Maberly  was  the 
^*  sole  proprietor  of  the  Horse  fiazaar :  That  the  said  banking  com- 
<^  pany  and  the  said  H<Nrse  Bazaar  were  separate  concerns :  That  the 
*^  said  Horse  Bazaar  was  not  carried  on  under  the  name  or  firm  of 
"  John  Maberly,  or  John  Maberly  and  Company :  That  E.  Y.  Bart- 
<<  ley,  who  was  a  clerk  in  the  said  banking-house,  was  also  the  sole 
<<  manager  of  the  bazaar,  but  became  personally  liable  for  the  debts 
<<  of  the  Horse  Baz£iar :  That  the  said  John  Maberly  and  Company 
<<  stopped  payment  upon  the  2d  day  of  January  1832,  but  were  not 
<*  made  bankrupt  until  28th  of.  January  1832,  when  a  commission 
<^  of  bankruptcy  was  issued  against  the  said  John  Maberly,  banker, 
^  trading  under  the  firm  of  John  Maberly  and  Company :  That  the 
**  said  Horse  Bazaar  was  a  solvent  concern,  and  continued  business 
^<  until  the  bankruptcy  of  the  said  John  Maberly  on  the  said  28th 
"  of  January  1832:  That  the  said  bill  for  L.780  was  received  in 
*^  London  on  the  6th  January  1832,  and  was  handed  over,  along  with 
^f  other  bills,  by  John  Stevens,  who  was  in  the  employment  of 
*^  the  said  John  Maberly  and  Company,  to  the  said  John  Maberly, 
<*  indorsed  by  him,  per  procuration  of  the  said  John  Maberly  and' 
^<  Company ;  and  that  the  said  bill,  along  with  a  considerable  sum 
<<  in  cash,  was  handed  over  by  the  said  John  Maberly  to  the  said 
^*  E.  Y.  Bartley,  for  the  purpose  of  the  business  of  the  said  bazalir, 
*^  but  without  any  special  directions  as  to  the  appropriation  of  the 
<^  said  bill :  That  the  said  E.  Y.  Bartley  carried  the  said  bill  to 
^  Maberly,  Cane  and  Company,  the  same  not  being  then  accepted, 
<*  who  were  then  in  the  knowledge  that  the  said  John  Maberly  and 
*^  Company  had  stopped  payment,  and  requested  the  said  Maberly, 
<<  Cane  and  Company  to  receive  the  said  bill  in  payment  of  an 
**  account  due  by  the  said  Horse  Bazaar  to  the  said  Maberly,  Cane 
^'  and  Company,  and  to  pay  over  to  him  the  balance;  which  was 
<^  done  accordingly  by  a  check  upon  the  bankers  of  the  said  Ma- 
<^  berly.  Cane  and  Company,  and  discount  for  prompt  payment  wa^ 
**  allowed,  as  it  was  before  the  usual  term  of  credit  had  elapsed : 
^^  That  on  ho  other  occasion  did  the  said  E.  Y.  Bartley  settle  with' 
^  the  said  Maberly,  Cane  and  Company  in  cash,  but  by  a  bill  at 
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three  months :  That  the  said  John  Maberly  did  not  at  the  time 
know  or  direct  that  the  said  bill  should  be  so  delivered  over  to  the 
said  Maberly,  Cane  and  Company ;  That  the  said  E.  Y.  Bartley 
employed  the  remainder  of  the  funds  which  he  so  received  from  the 
said  John  Maberly  in  discharge  of  other  debts  of  the  said  bazaar: 
That  the  debts  of  the  said  bazaar  were  paid  in  full,  and  the  ba- 
lance of  the  proceeds  handed  over  to  the  assignees  of  John  Ma- 
berly.'    (Signed)    <  H.  C«  for  pursuers.     J.  H.  for  defenders.' 
^  Counsel  is  requested  to  peruse  this  verdict,  with  the  record  in 
the  cause,  and  other  proceedings  herewith  transmitted,  and,  at- 
tending to  the  facts  found  in  the  said  verdict,  to  state  how  the  law 
of  England  would  apply  in  answer  to  the  foUowipg 


Queries : 

^  I.  Can  an  onerous  indorsee  or  holder  recover  payment  from  the 
drawer  of  a  bill  which  has  been  indorsed  in  the  circumstaDcei 
above  explained,  although,  prior  to  indorsation,  the  payee  has,  to 
the  knowledge  of  the  indorsee  or  holder,  stopped  payment,  but 
has  not  committed  an  act  of  bankruptcy,  and  the  bill  has  not  been 
accepted  ? 

*  2.  Will  the  answer  to  the  above  question  be  altered  on  the  sup- 
position that  the  party  receiving  the  bill,  although  he  knew  of  the 
stoppage  of  payments  by  the  original  payee,  did  not  know  that  he 
was  insolvent? 

<  3.  Under  the  circumstances  of  this  case,  does  the  law  of  Eng^ 
land  hold  that  Mr  Bartley,  the  manager  of  the  Horse  Bazaar,  for 
the  debts  of  which  he  held  himself  personally  liable,  and  which 
continued  solvent  notwithstanding  the  bankruptcy  of  Maberly  and 
Company,  must  be  viewed  as  a  third  party,  independent  of  Mr 
Maberly  ? 

<  4.  May  a  set-off  be  pleaded  by  the  Aberdeen  Bank  against 
Maberly,  Cane  and  Company,  in  respect  of  Maberly's  two  dis* 
honoured  acceptances  ? 

<  5.  Did  Mr  Maberly,  by  voluntarily  delivering  over  the  said 
bill  of  exchange  for  L.7dO,  and  cash  to  his  clerk,  Bartley,  for  the 
purposes  of  the  bazaar,  make  a  fraudulent  delivery  of  his  goods 
and  chattels;  and  was  the  delivery  of  the  said  bill  to  Maberlyt 
Cane  and  Company,  and  in  part  discharge  of  debt,  the  term  of 
credit  of  which  had  not  elapsed,  and  without  any  application  for 
payment,  such  a  fraudulent  or  illegal  act  as  will  bar  them  from  re* 
covering  payment  of  the  said  bill? 

<  Lastly^  Having  in  view  the  whole  circumstances  of  the  case, 
the  issue  and  special  verdict,  counsel  is  requested  to  say  whether» 
if  the  present  action  had  been  brought  by  Maberly,  Cane  and 
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<  Company,  in  the  Courts  of  Westminster,  against  the  Aberdeen  1  June  1837. 

<  Bank,  the  drawers  of  the  bill,  they  would,  according  to  the  prin-     ^^'^v^^ 

<  dples  of  the  law  of  England,  have  been  held  entitled  to  recover  Bankiiig"co. 

•  payment?'  ».  Maberly, 

Cane  and  Co. 

Opinion  of  Sir  William  Follett  on  the  foregoing  Case,  NamUfe. 

*  1.  The  expression  ^  stopped  payment^  is  a  very  ambiguous  one ; 
but  as  this  question  proceeds  upon  the  assumption  that,  at  the  time 
the  bill  was  indorsed,  the  payees  had  not  committed  an  act  of 
bankruptcy,  I  am  of  opinion  that  a  holder  for  value  might,  under 
the  circumstances  stated,  maintain  an  action  against  the  drawer  of 
the  bill. 

*  2.  I  think  the  state  of  facts  here  suggested  would  not  vary  the 
answer  to  the  first  question. 

<  3.  The  law  of  England  would  consider  Mr  Bartley  precisely  what 
he  was,  viz.  the  agent  of  Mr  Maberly  for  carrying  on  the  Horse 
Bazaar,  but  personally  liable  for  the  debts  he  had  contracted  in  his 
own  name.  As  regards  this  transaction  of  the  bill,  he  could  not  be 
treated  as  a  person  altogether  distinct  from  Mr  Maberly ;  but  I  do 
not  think  the  question  of  the  liability  of  the  drawer  of  the  bill  is 
materially  affected  by  Mr  Bartley's  position. 

<  4.  Upon  the  state  of  facts  before  me,  I  think  thb  tfet-off  could 
not  be  pleaded.  Maberly,  Cane  and  Company  are  stated  to  be 
holders  for  value  of  the  bill  indorsed  previous  to  any  act  of  bank* 
ruptcy ;  and  the  drawers  therefore  cannot,  as  against  them,  set  off 
a  debt  due  from  the  indorser. 

^  5.  These  are  questions  of  fact  for  the  determination  of  a  jury, 
not  of  law;  but  upon  the  statements  in  the  special  case,  there  is 
certainly  no  evidence  to  establish  a  case  of  fraudulent  transfer,  or 
of  such  a  fraudulent  and  illegal  act  as  would  prevent  the  holder 
from  recovering. 

^  6.  If  this  action  had  been  brought  in  England,  and  the  facts 
proved  at  the  trial  had  been  those  stated  in  the  special  verdict,  I 
think  the  plaintiff  would  have  been  entitled  to  recover.' 

The  Lord  Ordinary  thereafter  gave  effect  to  Sir  William's  opinion, 
pronouncing  the  following  interlocutor  and  note : 

*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on  Lord  OHi. 

« the  jemit  from  the  Court  of  22d  May  1836,  the  opinion  of  Sir  Sw!"""^" 

<  William  Follett,  and  the  state  of  the  cause,  and  made  avisandum, 

<  In  respect  of  the  said  opinion,  repels  the  reasons  of  suspension, 

*  finds  the  letters  and  charge  orderly  proceeded,  and  decerns :  Finds 

*  the  charger  entitled  to  expenses. 

Note. — <  The  Lord  Ordinary,  still  retaining  his  original  opinion.  Note. 
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Judgmwit. 


that  the  legal  effect  of  the  fiictt  efttablisbed  by  the  catoe,  or  spedal 
Ferdict,  must  be  determined  by  the  law  of  Englandi  oan  gtye  no 
other  judgment  than  the  above.  It  was  observed  at  the  bar,  that 
the  questions  put  in  the  fifth  query  are  said,  in  the  corresponding 
answer,  to  be  questions  not  of  law  but  of  iact,  and  that  the  answer 
consequently  does  not  establish  the  law  of  Enghmd,  but  merely 
shows  the  opinion  of  a  learned  individual  as  to  whether  a  matter 
of  feet  is  or  is  not  proved.  But  the  answer  to  this  is,  that  whether 
strictly  matter  of  law  or  of  &ct,  ii  i$  necessarily  left  as  laWf  in  thii 
case,  by  the  act  of  the  parties  themselves,  who  have  embodied  all 
the  facts  which  they  hold  to  be  proved  in  the  agreed  verdict,  and 
now  require  merely  a  judgment  an  their  legal  effe^  The  point 
to  be  determined,  too,  if  not  properly  and  strictly  matter  of  law,  ii 
obviously  very  near  akin  to  it,  betny^  in  truths  whether  certain 
overt  acts  afford  legal  evidence  of  fraud  and  dishonesty,  which  are 
things  defined  by  laso ;  and,  accordingly,  the  conclading  part  of 
the  answer  to  this  query  is  strictly  a  judgment  on  the  leyal  effkt 
of  those  overt  acts.' 
The  suspenders  reclaimed. 


The  Court  adhered;  Lard  Medwyn^  however,  disapproving  of 
the  conduct  of  the  chargers  in  negotiating  the  bill ;  and  Uieir  Lord* 
•hips,  therefore,  only  allowed  expenses,  subject  to  modification  after 
taxation. 


Loid  Ordinary,  Jeffrey.        Act,  Sol-Gen.  (.RuAtrfigrd^)  J.  S,  Mors, 
of  Fee.  (JJojM,)  Sand/ord.  W.  DuAU,  W,  S.  and  SmUh  4r 

AgtntM.  B,  Clerk. 
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DONALD  STEWART  amo  Others 

againtt 

THE  EARL  OF  DUNMORE'S  TRUSTEES 


TacKi   (Cubrbncy  of) -— Ameliorations.  —  Sale. — A  yo^ 

whOf  in  March  1834*  purehaud  on  utaUf  wiA  etUty  at  next  W^t' 

guadatf,  under  burden  of  the  (AUgatiant  in  the  current  Uan*ir' 

Jbund  Uabkfir  ameliorationt  to  tenants  who  left  the  houtee  andgfi"' 
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^  ai  that  FThitsimdayi  in  respect  their  leasee  were  eurrent^  as  thmf  re* 

tained  the  arable  part  until  the  crop  was  reaped. 


Ths  late  Earl  of  Dunmore,  id  purchasing  the  estate  of  Harris,  in  Narrative. 
March  1834,  with  entry  at  Whitsunday  1834,  undertook,  in  terms 
of  the  articles  of  roup,  to  implement  to  the  tenants  all  the  condi- 
tions and  obligations  of  the  current  leases,  and  particularly  the  ob* 
ligations  in  reference  to  ameliorations  and  improvements,  for  which 
the  seller,  Norman  M'Leod,  had  bound  himself  to  pay  the  tenants 
an  equivalent,  at  the  end  of  the  leases. 

Some  of  the  tenants  who  went  out  of  the  houses  and  grass  of 
their  farms,  at  Whitsunday  1834,  retained  the  amount  of  their 
ameliorations  from  their  rents;  and  the  judicial  &ctor,  in  conse- 
quence, came  against  the  purchaser.  Lord  Dunmore,  who  stated^ 
io  defence,  that  his  obligations  referred  only  to  tacks  current,  not 
at  the  date  of  the  sale,  but  at  the  term  of  his  entry ;  and  therefore, 
in  regard  to  those  tenants  who  went  out  at  Whitsunday  1834,  the 
term  at  which  he  entered,  he  could  not  be  held  liable  for  ameliora- 
tions, as  their  tacks  were  not  current  at  the  date  of  his  entry. 

The  Lord  Ordinary  repelled  the  defences. 
The  defender  reclaimed. 

The  Court  were  of  opinion,  that  though  the  outgoing  tenant  Opinion  of 
yielded  possession  of  the  houses  and  grass  at  Whitsunday  1834,  ^^^ 
yet  AS  he  retained  possession  of  the  arable  part  till  the  crop  was 
reaped,  his  lease  must  be  held  to  be  still  current  at  that  term. 

The  Courtj  therefore,  unanimously  adhered^  giving  additional  Judgment, 
expenses. 

Lord  Ordinary,  CordiouM.  Act.  DtanofFac.  (Hope.)  Alt.  Sol-Om^ 

(Ruthafigrd,)  Tak.         W.  Diehtm,  W.  S.  and  TaU  ^  CriOion,  W.  S.  Agenta. 
B.  ClerlL. 
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FIRST  DIVISION. 

No.  CLXXVIII.  2d  June  1887. 

JAMES  CLEGHORN  and  Others 

against 

Sir  WILLIAM  FRANCIS  ELIOTT,  WILLIAM 

RIDDEL  AND  Others. 

Tailzie. — Sale. — Restitutio  in  Integrum. — When  an  kuri^ 
entail  in  possession  sold  a  part  of  the  entailed  estate  for  redemptm 
of  the  land-tax,  and  the  surplus  was  applied  in  paying  offddts  m 
the  estate,  for  which  absolute  discharges,  but  no  assignations,  wen 
taken  ;--^found,  by  U^  whole  Court,  (in  so  far  recalUng  the  pr^ 
vioue  judgment  of  the  First  Division,  J  that  on  the  reduction  ofik 
sale  by  a  subsequent  heir  on  the  ground  of  the  neglect  of  the  stats^ 
tory  forms,  restitutio  in  integrum,  even  as  to  the  debts  diseharyei, 
waSf  in  so  far  as  possible,  to  be  given ;  care  being  taken  that  tk 
heir,  who  was  field  responsible  only  in  respect  of  the  direct  besefi 
to  the  estate,  was  not  to  be  rendered  more  directly  or  extensiodji 
liable  in  diligence  for  payment  than  he  might  have  been  if  the  bsr* 
dens  on  the  entailed  estate  had  remained  unaltered;  and  the  Court 
accordingly  declared  a  sum  equal  to  the  amount  of  the  ktnd4ax  to 
be  an  afinual  burden  in  favour  of  the  purchasers  against  the  ham 
of  entail,  subject  to  certain  contingencies ;  and  likewise  declared 
the  other  sums  expended  to  subsist  and  be  of  equal  effect,  as  burden 
on  the  estate  and  the  heirs  of  entail,  as  the  ddds  to  thepaymestilf 
which  they  were  applied  u)ould  have  been  if  they  had  not  beenpaH 

For  the  former  proceedings  in  this  case  see  the  Fac.  ColL  9th  Fek 
1826,  and  18th  Jan.  1833. 

The  judgment  pronounced  by  the  Court  at  the  latter  date  having 
been  carried  by  appeal  to  the  House  of  Lords,  the  cause  was  remit- 
ted back  by  tbat  House  (8th  September  1835)  to  the  First  Divi- 
sion of  the  Court,  ^  To  review  their  interlocutor  complained  of  ia 

<  the  original  appeal ;  and  farther,  to  state  to  this  House  whether) 

*  in  pronouncing  the  same,  they  hare  had  regard  to  the  eighth 

<  finding  of  the  interlocutor  pronounced  by  the  Court  of  Session  oo 

<  the  7th  day  of  June  1825,  in  the  action  of  reduction  brought  by 

*  the  defender,  Sir  William  Fraucis  Eliott,  which  finds  it  proved) 

<  by  the  terms  of  the  dispositions  to  the  defenders  in  that  actiom 
'  that  they  were  made  aware  that  the  Act  of  Parliament  had  not 
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been  followed  out;  and  also,  to  state  to  what  extent,  and  under  2  June  1837. 
what  form  of  diligence,  the  present  defender,  Sir  William  Francis    ^^'^v**^ 
Eliott,  as  heir  of  entail  in  possession  of  the  said  estate,  and  the  oJJIre "  *" 
heirs  of  entail  who  shall  succeed  him  in  the  right  and  possession  Eliott,  Riddel 

thereof,  as  they  shall  respectively  attain  possession,  may  be  com-  *" *"' 

pelled,  according  to  the  law  of  Scotland,  to  make  payment  to  the  Narrati? e. 
pursuers  of  the  several  sums  of  money  in  the  said  interlocutor 
mentioned :  And  it  is  further  ordered,  that  the  said  First  Division 
of  the  said  Court,  in  reviewing  their  said  interlocutor,  do  order 
the  matter  thereof  to  be  heard  before  the  whole  Judges  of  the 
Court  of  Session,  including  the  Lords  Ordinary :  And  this  House 
does  not  think  fit  to  pronounce  any  judgment  upon  the  said  ap- 
peals until  after  the  said  Court  of.  Session  shall  have  reviewed 
their  said  interlocutor,  according  to  the  directions  of  this  order.' 

I  In  reference  to  the  object  of  the  remit  the  following  letters  were 

i  received : 

l>  <  Communication  from  ike  Lord  Chancellor  to  the  Right  Honourable 

t  ,  ^  the  Lord  President. 

i 

\\  <  House  ofLordsj  *27th  June  1836. 

$  *  Mv  LoRD,-^Having  instituted  an  inquiry  into  the  circum- 

i  *  stances  of  the  case  of  Sir  William  Eliott  of  Stobs  v.  Cleghorn  and 

i  <  Wilson,  and  having  for  that  purpose  thought  it  right  to  apply  to 

|i  '  the  learned  Lords  who  gave  their  particular  attention  to  that  ap- 

t  *  peal,  when  argued  before  this  House,  I  have  obtained  from  the 

I  *  Elarl  of  Devon  a  letter  in  explanation  of  the  terms  of  remit,  as 

I  *  made  to  your  Lordship  and  the  other  Judges  of  the  Court  of  Ses- 

I  f  sion,  of  which  I  have  the  honour  to  inclose  a  copy.   I  should  also 

f  *  state,  that  I  have  communicated  upon  the  subject  with  Lord  Den- 

*  man,  who  concurs  with  the  Earl  of  Devon  in  the  explanation 
I  <  offered  in  that  letter,  and  which  I  trust  will  be  satisfactory  to 

*  your  Lordship  and  the  other  Judges*     I  have  the  honour  to  be,' 
,  &c.                                                  (Signed)         <  Cottenham.' 

I  Letter  from  Hie  Earl  of  Devon  to  the  Lord  Chancellor* 

I 

'  Ji/ne  II.  1836. 

*  My  Deaii  Lord  Chancellor, — I  am  sorry  that  accidental 

*  circumstances  have  prevented  my  sooner  writing  to  you  upon  the 
'  subject  of  the  case  of  Eliott  v.  Cleghorn,  with  reference  to  the 

*  letter  of  the  Lord  President.     I  have  now  carefully  gone  over 

*  the  papers,   and  think  that  I  can  explain  with  confidence  what 

*  was  the  view  with  which  Lord  Brougham  and  the  Lords  who 
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Eliott,  Riddel 
•nd  Others. 

Ksrratife. 


assisted  him  framed  the  judgment  in  question.  The  case  was 
first  argued  during  the  time  that  I  sat  at  the  table  as  derk ;  but 
the  last  argument  took  place  after  I  had  taken  my  seat  as  a  peeri 
and  I  attended  to  it,  and  had  much  conversation  with  Lord 
Brougham  upon  the  case. 

*  The  printed  copy  of  the  petition  to  apply  the  judgment  gives 
the  general  history  of  the  case.  The  short  substance  appears  to 
be  this : 

*  An  action  was  raised  by  Cleghorn  and  others  to  recJbver  from 
Sit  William  Eliott  certain  sums  of  money  alleged  to  have  been 
paid  by  the  pursuers  as  the  price  of  certain  lands  and  estates  pur- 
chased under  a  judicial  sale  thereof,  made  at  the  instance  of  a 
preceding  heir  of  entail,  but  which  sale  had  been,  in  the  year  1825, 
reduced  and  set  down  as  irregular. 

<  The  Court  of  Session  sustains  this  claim  to  a  considerable  ex- 
tent by  the  finding  set  forth  in  page  2d  of  the  printed  petition. 

'  This  judgment  being  brought  under  review  by  appeal,  the 
House  of  Lords  thought  that  it  might  assist  tliem  in  coming  to  a 
right  conclusion  upon  the  case,  if  they  should  be  informed,^^ 
Whether  the  judgment  in  question  was  pronounced  with  or  with- 
out reference  to  the  fact,  that  the  parties  claiming  repetition  were 
aware  of  the  irregularity  of  the  sale  in  respect  of  which  their 
claim  is  now  made ;  and,  secondly^  To  what  extent,  and  by  what 
form  of  diligence,  the  claims  which  are  declared  valid  by  tbe 
judgment,  can,  by  the  law  of  Scotland,  be  made  available  against 
Sir  William  Eliott,  and  succeeding  heirs  of  entail.  There  was 
some  discussion  at  the  bar  upon  this  latter  point.  It  is  not  neces- 
sary, nor  am  I  competent,  to  say  in  what  manner  the  information 
thus  sought  for  would  affect  the  ultimate  judgment  of  tbe  House. 

<  It  is  sufficient  to  say  that  it  was  conceived  that  such  informa- 
tion might  throw  light  upon  the  case,  and  I  cannot  think  that 
there  will  be  any  difficulty  on  the  part  of  the  Lords  of  Session  in 
giving  their  answers,  when  the  object  of  the  inquiry  is  explained. 

<  The  Consulted  Judges  can,  of  course,  give  no  assistance  to 
their  brethren  of  the  First  Division,  in  answering  the  first  of  tbe 
special  inquiries ;  but,  upon  tlie  second  point,  the  opinion  of  the 
whole  may  be  g^ven,  and  the  whole  judgment  (which  may,  I 
should  think,  include  within  it  the  answer  to  the  special  inqoiries) 
will  be  in  point  of  form  the  judgment  of  the  First  Division,  as  in 
the  case  of  an  ordinary  remit  for  consultation  of  tbe  whole  Judges 

*  This  particular  form  of  remit  being,  as  the  Lord  President 
observes,  unusual^  there  is  not  any  particular  form  in  which  tbe 
judgment  given  upon  it  should  be  framed ;  but  any  form  of  words 
which,  after  reviewing  the  former  judgment  in  the  ordinary  wafi 
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<  conreys  an  answer  to  the  first  inqairy,  and  gires  the  opinion  of  2  Junt  I8S7. 

<  the  Court  upon  the  second,  will,  I  think,  be  satisfactory  to  the    ^"^W^^ 
*  Honse,  and  enable  it  to  come  to  a  final  decision  upon  the  case.-~  otSen  v'  *"^ 
^  Yours  faithfully/  (Signed)        *  Devon.'      £Hot^  Riddel 

and  Others* 

These  letters  were  printed  and  laid  before  the  other  Judges,  Narratire. 
and  a  hearing  in  presence  of  the  whole  Court  was  ordered. 

SdkUor*General(BMiher/urd)  and  Ivory^  for  the  pursuers,  ;?/eadlei2  PaiBaen* 
(in  addition  to  the  argument  given  in  the  preceding  reports,) — Al-  **' 
though  the  pursuers  might  be  aware  of  certain  irregularities  in  the 
proceedings^  yet  they  were  entitled  to  suppose,  on  the  principle 
of  the  case  of  Wemyss  v.  Sir  James  Montgomery,  28th  Feb.  1821, 
that,  the  application  of  the  money  being  correct,  the  sale  was  a 
good  one.  They  were  therefore  bona  fide  purchasers  of  those  lands 
from  the  defender's  predecessor ;  and  yet  the  defender,  whilst^  on 
the  one  hand,  he  evicts  and  takes  from  them  the  property,  refuses 
to  refund  the  priee-r- the  earnings  of  a  hard  and  laborious  life-^ 
which,  in  the  evening  of  their  days,  they  spent  on  this  purchase^ 
in  the  hope  of  reaping  from  it  the  support  of  their  declining  years* 
If  the  sale  had  been  made  by  a  fee-simple  proprietor,  there  would 
have  been  no  diflSculty.  He  would  have  been  liable  to  account  for 
the  price^  and  the  whole  price ;  Mackenzie  v.  The  York-buildings 
Company,  in  1795j  Mor,  13,371.  Therefore,  here  the  difficulty 
arises  from  the  estate  being  entailed,  and  the  defenders  being  heirs 
of  entail  But  suppose  this  case,  that  a  tutor  sells  part  of  the 
estate  of  his  pupil,  who  afterwards  reduces  the  transaction  on  the 
head  of  lesion ;  there  every  thing  must  be  restored  which  has  been 
applied  in  rem  versam  of  the  pupil.  The  case  of  the  heirs  of  entail 
here  b  quite  similar.  The  heir  of  entul  who  sold  acted  as  ad* 
ministrator  of  the  estate,  for  behoof  of  the  whole  class  of  heirs  of 
entail,  and  the  heir  who  evicts  possesses  the  same  character ;  and 
the  latter  is  bound  to  restore  all  that  was  beneficially  applied  of  the 
price  obtained  by  the  former,  in  the  same  way  as  the  pupil  is  bound 
to  restore  that  part  of  the  price  obtained  by  another  party,  his  tutor, 
which  was  applied  beneficially  for  him.  Here,  it  is  quite  clear 
that  the  whole  class  of  heirs  were  greatly  benefited :  the  money 
was  applied  in  extinguishing  debts  clearly  burdening  the  estate ; 
and  was  thus  in  rem  versam  of  the  whole  class  of  heirs,  who  are 
therefore  liable  in  repetition.  The  principle  applicable  to  meliora^ 
tions  is,  in  such  a  case,  totally  excluded.  There  is  no  dispute  about 
the  debts  to  which  assignations  were  taken.  In  regard  to  the  others, 
it  was  clearly  the  intention  to  keep  up  the  debts  if  the  sale  should 
not  be  icffectual.  This  is  seen  from  the  tenor  of  the  discharges ;  for 
it  appears,  that  they  were  delivered  to  the  statutory  trustee,  who 
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2  June  1837.  paid  the  debts  out  of  the  price,  and  were  not  to  be  given  to  the 

^^•V*^    heir  until  the  objects  of  the  statute  had  been  effected. 
Others™.  *"         ^^^  question  then  comes  to  be,  whether  the  mere  omisnon  to 
F.iiott,  Riddel  take  an  assignation  to  the  debts  thus  paid,  is  to  deprive  the.pur- 

"" ^"^     suers  of  the  security  which,  through  an  assignatfon,  they  might  un- 

Pursuers*        questionably  have  obtained.      On  this  point,  the  case  of  Sloane 
^"^  Lawrie  v.  Donald,  partially  reported  by  Mr  Shaw,  under  dates 

1st  June  1822,  and  7th  December  1830,  is  a  case  directly  in  point 
The  facts,  so  far  as  necessary  to  be  now  considered,  are  very  shortly 
these :  Mr  Sloane  Lawrie  was  heir,  in  possession  of  both  estates,  in 
1799 ;  and  in  that  year,  under  the  authority  of  the  existing  statutes 
for  redemption  of  the  land-tax,  he  sold  Egerton,  a  farm  of  Red- 
castle,  but  for  the  purpose  of  redeeming  the  land-tax  payable,  not 
out  of  that  estate  only,  but  also  out  of  Bargattan.     Sloane  Lawrie 
became  himself  the  purchaser  through  a  trustee.     The  price  was 
applied  in  redemption  of  the  land-tax  of  both  estates,  and  in  pay- 
ments of  debts  due  by  Walter  Lawrie,  the  common  entailer;  and 
with  respect  to  several  of  those  debts,  there  was  not  an  assignation 
taken,  but  simply  a  discharge  and  renunciation.     Sloane  Lawrie 
possessed  for  some  time  after  this  sale,  and  was  succeeded  by  Ken- 
nedy Lawrie,  upon  whose  death  the  two  entails  divided,  Bargattan 
going  to  Kennedy  Lawrie's  disponees,  he  having  been  the  last 
substitute  in  that  entail,  and  Redcastle,  part  of  which  had  been 
sold,  going  to  another  party,  the  substitute  in  that  entail.     In  the 
meantime,  Kennedy  Lawrie,  who  immediately  succeeded  Sloane, 
had  brought  an  action  of  reduction  of  the  sale,  which  was  after- 
wards insisted  in  by  the  heir  succeeding  to  Redcastle ;  and  decree 
was  obtained,  first  in  this  Court,  and  afterwards  in  the  House  of 
Lords,  reducing  the  sale.     An  accounting  then  commenced  between 
the  parties,  in  right  of  Bargattan,  which  had  now  become  a  fee- 
simple  estate,  and  the  heirs  succeeding  to  Redcastle.     Now,  the 
Court  found,  or  at  least  proceeded  on  the  assumption,  thai  although 
the  entailer's  debts  had  been  paid  out  of  the  price,  and  some  of 
them  not  upon  assignation,  but  upon  discharge  and  renunciation, 
they  were  yet  not  extinguished ;  and,  accordingly,  they  gave  Mr 
Sloane  Lawrie's  representatives,  who  had  come  also  to  possess  the 
estate  of  Redcastle,  relief  for  those  entailer's  debts  against  the  heir 
of  Bargattan,  according  to  the  relative  value  of  that  estate,  the  heir 
of  Redcastle  being  liable  for  the  remainder ;  and  in  like  manner, 
they  found  the  heir  of  Bargattan  liable  in  the  money  which  had 
been  expended  in  redeeming  the  land-tax  of  that  estate.     The  case 
is  not  very  fully  or  accurately  reported  upon  these  points  by  Mr 
Shaw ;  but  the  pursuers  understand,  and  have  very  little  doubt, 
^  that  what  they  have  now  stated  is  correct ;  and  they  appeal  to  the 

case  of  Sloane  Lawrie,  as  a  clear  authority  in  their  favour. 


■•^1 
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.   Dean  ofFaevliy  and  M^Neillj  for  the  defenders,  pleaded  (in  ad-  2  June  1837. 
dition  to  the  arguments  in  the  former  report) — The  case  of  the  pur-     ^^^Y^^ 
soers  is  founded  altogether  upon  principles  of  general  equity,  and  q^^^^*^  ^°^ 
results  into  a  claim  for  the  price  of  the  estate  which  has  been  evict-  Eiiott,  Riddel 
ed  from  them*     In  *8uch  a  case,  a  material  point  to  be  kept  in  view  »°^  Qthew. 
is,  that  they  were  made  aware,  on  the  face  of  the  proceedings,  that  Defenders* 
the  sale  had  not  been  carried  through,  and  that  the  price  had  not  ^^®"* 
been  paid,  in  terms  of  the  Acts  of  Parliament* 

Besides,  the  pursuers  contracted  with  the  late  Sir  William  Eiiott 
in  the  fee-simple  right  to  the  lands.  They  obtained  no  sort  of  docu- 
ment against  the  entailed  estate  to  give  them  the  security  thereof 
for  the  price.  The  price  was  paid  away  to  liquidate  debts  which 
were  then  finally  extinguished,  so  as  to  discharge  the  entailed  es- 
tate. No  assignations  were  taken,  nor  stipulated  for  by  the  pur- 
chasers in  case  of  eviction.  Intention  cannot  keep  up  the  debt ; 
but  even  if  it  were  so,  it  is  clear  that  the  late  Sir  William,  in 
applying  a  part  of  the  entailed  estate  in  paying  off  the  debts,  could 
have  no  intention  of  keeping  up  these  debts,  as  he  believed  he  was 
applying  the  money  only  in  the  manner  he  was  bound  to  do. 
From  the  report  of  the  case,  Sloane  Lawrie  v.  Donald,  7th  Dee. 
1880,  iS.  if  D.  it  appears  that  the  debts  were  kept  up  by  assigna- 
tions, and  therefore  the  Court  held  there  could  be  no  confusio. 

Further,  here,  the  claim  on  the  part  of  the  pursuers  is  in  fact  for 
repetition ;  but  that  cannot  take  place  except  there  have  been  some 
contract  between  the  parties  claiming  and  the  parties  claimed 
against;  and  no  case  has  been  quoted  of  an  irregular  transaction, 
in  which  equity  was  sustained  against  a  party  with  whom  the  claim- 
ant did  not  contract ;  for  eviction  is  not  enough  to  found  an  ac- 
tbn  against  third  parties,  which  is  the  character  of  the  defender  and 
the  other  heirs  of  entail,  in  regard  to  this  sale.  The  test  to  prove  the 
fallacy  of  the  claim  of  the  pursuers  is,  that  they  cannot,  and  do  not 
demand  restitutio  in  integrum;  for  if  there  was  any  claim  against 
the  heirs  of  entail,  it  would  be  to  the  full  extent.  But  the  claim 
of  restitution  implies  a  competent  contract :  Now  Sir  William  Eiiott 
could  not  contract,  except  under  the  statute,  and  then  in  no  such 
manner  as  to  raise  an  implied  obligation  against  the  heirs,  by  acts 
prohibited  by  the  entail. 

It  is  not  pretended  that  if  Sir  William  Eiiott  bad  spent  the 
money,  that  there  could  have  been  any  claim  for  repetition ;  and  the 
only  ground  is,  that  the  money  was  beneficially  employed  for  the 
heirs  of  entail.  But  how  can  this  claim  of  repetition  arise  against 
the  heirs  of  entail  who  do  not  represent  the  late  Sir  William,  or 
against  the  entailed  estate,  merely  in  consequence  of  Sir  William 
having  applied  the  money  for  the  relief  and  benefit  of  the  estate  ? 
Such  a  case  is  on  a  par  with  the  case  of  any  other  money  applied 
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Defenders* 
Pleas. 


8  June  1837.  to  the  benefit  of  the  entailed  estate,  and  for  the  permanent  adfan** 

^^^V^^  tage  of  the  heirs  of  entail* 
Others^  *"  In  any  view  the  pursuers,  as  they  themselves  admit,  cannot  clum 
Eiiou,  liiddcl  any  greater  benefit  under  this  action  than  they  would  have  enjoyed 
if  the  lands  which  they  purchased  had  not  been  evicted*  But  the 
judgment  under  review  goes  much  farther  than  the  eondnsions  ef 
the  summons  warrant,  or  indeed  than  the  pursuers  have  asked,  for 
by  it  Sir  William  Eliott  and  all  the  other  heirs  of  entail  may  be 
proceeded  against  personally  for  the  principal  and  interest  c^  all 
the  debts,  when  they  could  not  have  been  so  subjected  by  the  ori- 
ginal holders*  Further,  the  whole  entailed  estate,  instead  of,  as 
originally,  certain  limited  portions  of  it,  is  made  liable  for  the  whole 
of  these  debts  and  may  be  adjudged  for  them  ;  when  the  prineipal 
part  of  them,  viz*  the  provisions  to  younger  children,  are  expressly 
debarred  by  the  terms  of  the  entail  from  the  benefit  of  such-  a  seen- 
vity,  and  which  could  not  have  been  obtained  by  the  children  them* 
selves  in  their  own  right. 


Opinion  of 
Consulted ' 
Judges* 


The  Consulted  Judges  returned  the  following  opinion  : 
.  Ijord  Justice-Clerkj  Lords  Glenlee^  Meadawbankj  Medwytif  M<m* 
ereifff  Coreltouse^  Jeffrey ^  Coekbum  and  FuUertoru — We  understand 
that  this  cause  having  been  remitted  by  the  House  of  Liords,  in  order 
that  the  interlocutor  of  the  First  Division  of  the  Court,  undcfr  ap- 
peal, might  be  reviewed  generally,  subject  to  the  particular  instmih 
tions  given,  as  explained  by  the  letters  of  the  Lord  Chancellor  aod 
lA>rd  Devon  now  laid  before  us,  our  opinion  is  required  on  the 
general  merits  of  the  case,  with  particular  reference  to  the  ques- 
tion, ^  To  what  extent,  and  under  what  form  of  diligence,  the  pre- 

*  sent  defender.  Sir  William  Francis  Eliott,  as  heir  of  entail  in 
<  possession  of  the  said  estate,  and  the  heirs  of  entail  who  shall  sue- 

*  ceed  him  in  the  po^ession  thereof,  as  they  shall  respectively  at^ 

*  tain  possession,  may  be  compelled^  according  to  the  law  of  Soot- 
^  land,  to  make  payment  to  the  ptirsuers  of  the  several  soms  of 

*  money  in  the  said  interlocutor  mentioned.' 

.  With  reference  to  the  state  of  the  case  as  thus  presented  to  oii 
we  have  considered  the  written  pleadings  of  the  parties,  and  the 
arguments  of  counsel  in  presence  of  the  whole  Court,  and  now  beg 
leave  to  deliver  our  opinion  as  follows : 

1*  We  are  of  opinion,  that  the  claim  made  by  the  respondentiy 
in  their  action  directed  against  the  appellants  and  the  heirs.df  entail 
in  the  estate  of  Stobbs,  in  so  far  as  it  is  a  claim  for  relief^  or  resti- 
tutio in  integrum,  is,  in  its  general  substance,  a  well-founded  daiio 
in  equity,  to  which  this  Court,  as  a  court  of  equity,  ought  to  gi^^ 
effect,  to  such  extent,  and  in  such  manner,  as  the  eircomstances 
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will  admit  of,  consistently  with  tlie  general  principles  of  law  and  f  June  1837. 
justice.     The  case,  divested  of  all  specialties,  is,  that  the  lands  in  Jl^T^^^"^^. 

,,,.  tr       t  f  1  I  r    t  >    ^  Cieghorn  and 

question,  having  been  offered  for  sale  under  warrants  of  this  Court,  oibers  v. 
proceeding  on  the  statute  for  redemption  of  the  land-tax,  were  pur-  ^^^?^h  ^''*^^*^ 

chased  by  the  respondents  or  their  predecessors ;  and  that,  on  the      

faith  of  having  obtained  a  good  title  to  these  lands,  they  paid  the  ^p^^^^^^  ^^ 

•  r      I    .       1  1*11  ...        Consulted 

prices  m  the  manner  set  forth  in  the  record.  And  tlie  sales  having  judges. 
been  reduced  and  set  aside  in  respect  of  irregularity  in  the  pro- 
ceedings, and  the  lands  restored  to  the  heirs  of  entail,  while,  in  the 
meantime,  the  money  of  the  respondents  had  been  applied  to  relieve 
and  disburden  the  entailed  estate  of  debts  and  charges,,  which  pre* 
viously  stood  as  real  and  effectual  burdens  affecting  the  estate  and 
the  heirs  of  entail,  the  respondents  claim,  by  their  action,  relief  or 
restitution  to  the  extent  of  the  money  so  paid  and  beneficially  ap-* 
plied.  The  conclusions  of  the  summons  go  farther  than  this,  in 
regard  to  the  form  and  mode  of  redress  which  is  sought.  But,  on 
the  general  merits  of  the  claim,  we  are  of  opinion,  that  the  defender 
and  the  other  heirs  of  entail  are  not  entitled  to  take  benefit  by  the 
transaction  which  has  been  reduced,  to  the  manifest  loss  of  the 
respondents  in  the  specific  sums  of  money  ascertained,  and  that 
there  is  a  good  right  in  the  respondents  to  be  restored  against  it. 

Without  entering  into  any  argument  on  the  subjeot,  it  may  be 
proper  to  mention,  that  in  forming  this  opinion  we  have  not  over- 
looked the  eiffhth  finding  of  the  interlocutor  of  the  First  Division  of 
the  Court  in  the  process  of  reduction,  or  the  fact  therein  referred 
to,  that  from  the  dispositions  received  by  the  respondents,  one  irre- 
gularity in  the  execution  of  the  statute,  though  not  that  on  which 
the  sale  was  reduced  by  the  House  of  Lords,  might  have  been  dis- 
covered. But  that  circumstance  does  not  affect  our  opinion  as  to 
the  equity  of  the  present  claim,  so  far  as  it  appears  to  us  to  be  io 
other  respects  just  and  competent 

2.  Being  of  opinion,  that  the  principle  of  liability,  on  which 
alone  the  action  can  be  maintained,  is  that  of  restitutio  in  integrum, 
in  as  far  as  the  powers  of  the  Court,  and  the  circumstances  of  the 
case,  will  admit  of  it,  we  farther  think,  that  that  principle  neces- 
sarily requires,  that  the  appellant  and  the  heirs  of  entail  shall  in  no 
case  be  placed  in  a  worse  situation,  than  that  in  which  they  would 
have  stood  if  no  such  transaction  had  taken  place ;  and  that,  in  so 
far  as  there  may  be,  in  any  of  the  particular  objects  or  purposes  to 
which  the  money  may  have  been  applied,  a  legal  impracticability 
of  recalling  or  replacing  it  as  paid  by  the  respondents,  the  loss  or 
inconvenience  of  a  less  perfect  remedy  must  be  borne  by  the  re- 
spondents. 

3.  We  are  therefore  of  opinion,  that  the  respondents  are  not 
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2  June  1837.  entitled  to  obtain  any  decree  against  the  defender.  Sir  William 

^^''"V^^    Francis  Eliott,  personally  or  individually,  for  payment  of  the  seve- 

Cleghornand  ^  g^^^g  ^f  money  concluded  for,  by  which  any  greater  or  more 

Eiiott,  Riddel  direct  liability  to  diligence  for  payment  thereof  might  be  incurred, 
and  Others,     ^i^^^^  ^^^^  ^^  which  he  might  have  been  subject,  if  the  sales  had 

Opinion  of  ncvcr  taken  place,  and  the  burdens  on  the  entailed  estate,  as  they 
Consulted  previously  stood,  had  remained  unaltered.  We  think,  that,  merely 
as  the  party  as  whose  instance  the  sales  were  reduced,  he  did  not 
incur  any  such  personal  liability ;  and  that  it  is  only  in  respect  of  the 
direct  and  defined  benefits  to  the  estate,  to  which  he  has  succeeded 
in  the  first  instance,  and  the  other  heirs  of  entail  may  eventually 
succeed,  that  the  claim  of  the  respondents  is  just  and  well  founded 
against  him  or  them.  Being  of  this  opinion,  we  so  far  differ  from 
the  judgment  under  appeal,  in  respect  of  the  findings  and  personal 
decemiture  therein  expressed,  that  we  do  not  think  that  the  respon- 
dents are  entitled,  according  to  the  principles  of  equity  on  which 
they  found,  to  any  decree  for  payment  in  such  terms. 

4.  The  sums  of  money,  for  payment  of  which  the  summons  con- 
eludes,  are  of  three  descriptions: — 1.  The  sum  paid  for  the  re- 
demption of  the  land-tax,  being  L.1 183  :  9  :  5.  2.  Various  sums, 
stated  to  be  the  amounts  of  entailer's  debts,  or  debts  which  were 
effectual  burdens  on  the  entailed  estate,  as  created  within  the 
powers  of  the  entail,  and  which  have  not  by  any  deeds  of  assigna- 
tion been  kept  up  against  the  estate  :  And,  3.  A  sum  of  L.54839 
Os.  4^d.  of  provisions  stated  to  hav^  been  made  effectual  burdens 
on  the  estate,  but  which  have  been  duly  kept  up  by  assignments. 
It  is  unnecessary  to  say  any  thing  of  the  last  sum,  as  it  is  not  now 
in  dispute.     The  other  two  classes  require  particular  notice. 

One  of  the  most  difficult  points  in  the  case,  as  it  now  standSf 
appears  to  us  to  be  that  which  relates  to  the  money  applied  for 
redemption  of  the  land-tax.  We  think,  that  neither  Sir  William 
Eiiott  nor  the  heirs  of  entail  can  be  required  to  repay  the  capital 
sum  so  applied ;  because  that  would  be  to  place  them  in  a  much 
worse  situation  than  that  in  which  they  would  have  been  if  the 
sales  had  never  taken  place,  contrary  to  the  principles  above  kid 
down.  For  no  one  of  them  could  ever  have  been  compelled  to  pay 
any  such  sum  in  redemption  of  the  land-tax ;  and  to  require  them 
now  to  pay  it  would  not  be  restitutio  in  integrum,  but  something 
much  more  to  their  prejudice.  And,  as  the  land*tax,  once  actually 
redeemed,  cannot  be  precisely  replaced  with  the  legal  remedies  ap- 
plicable to  it,  this  raises  a  serious  difficulty  in  the  means  of  extri- 
cating this  part  of  the  case. 

But  if  the  principle  of  equity  be  once  settled,  there  seems  to  be 
DO  want  of  power  in  the  law  of  Scotland  to  provide  a  mode  of  gi- 
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ving  effect  to  it.     The  justice  of  the  case  is,  that  there  should  be  8  June  1837. 
again  laid  on  the  entailed  estate,  and  the  heirs  of  entail  successively,     ^^**^^*^^^ 
an  annual  burden  equal  to  the  amount  of  the  land-tax  as  it  formerly  o^n  v. 
stood,  viz.  L.56  :  8  :  7^ ;  and  that  it  should  be  found,  by  decree  of  £Uot^  Riddel 

this  Court,  that  this  burden  shall  subsist  in  favour  of  the  respondents       

against  the  defender  and  the  other  heirs  of  entail, — subject,  how-  Opinion  of 
ever,  to  one  contingency.  That  contingency  is,  the  possible,  how-  jud^.^ 
ever  improbable,  event,  that  the  land-tax  in  Scotland  should  be  re- 
pealed or  diminished.  Subject  to  that  possibility,  the  existence  of 
which  ought  justly  to  exempt  the  heirs  of  entail  from  all  liability, 
because  they  would  have  got  the  exemption  if  no  sale  had  taken 
place,  we  are  of  opinion,  that  the  said  sum  of  L.56  :  8 :  7^  may 
still,  by  decree  of  this  Court,  be  declared  an  imnual  burden  on  the 
estate,  and  on  the  defender,  and  every  succeeding  heir  of  entail 
The  Court  cannot  give  the  precise  remedies  which  were  competent 
for  the  recovery  of  the  land-tax;  but  they  can  declare  the  an« 
nual  sums  as  they  fall  due  to  be  recoverable  by  all  the  ordinary  dili- 
gence of  the  law  of  Scotland,  without  prejudice  to  the  provisions  of 
the  entail  as  to  the  obligations  of  each  heir  successively  in  respect 
of  the  substitute  heirs.  It  farther  appears  to  us,  however,  that,  in 
any  such  decree  to  be  pronounced,  power  ought  to  be  reserved  to 
any  heir  to  redeem  the  burden  by  payment  of  the  sum  of  L.lldS, 
9s.  5d. 

The  six  sums  of  L.1111  :  2  :  2,  L.lli  :  2  :  2,  L.1170,  L.1170, 
L.2500,  and  L.1170,  concluded  for  successively,  and  particularly 
described  in  the  summons  and  interlocutor  appealed  from,  consist 
of  payments  either  of  debts  which  were  the  entailer's  proper  debts, 
or  of  provisions  stated  to  have  been  effectually  appointed  under  the 
powers  reserved  by  the  entail ;  all  of  which  would  have  been  bur- 
dens on  the  estate,  and  the  heits  to  some  effect,  if  no  sale  had  been 
made.  It  appears  to  us,  that  the  deeds  executed  for  establishing 
the  provisions  were  sufficient  to  have  enabled  the  children,  in  whose 
favour  they  were  granted,  to  make  them  effectual  as  burdens  on  the 
estate,  according  to  the  power  reserved  by  the  entail.  It  is  there- 
fore clear  as  matter  of  fact,  that,  in  so  far  as  the  money  of  the  re- 
spondents was  applied  in  the  payment  and  extinction  of  such  debts 
and  provisions,  the  estate  was,  by  means  of  that  money,  to  that  ex- 
tent relieved  of  burdens,  which  must  otherwise  have  now  affected 
it;  and,  if  the  principle  laid  down  in  the  first  part  of  this  opinion 
be  correct,  we  are  necessarily  brought  to  the  conclusion,  that  the 
respondents,  upon  reduction  of  the  sale  and  eviction  of  the  lands, 
are  entitled  to  restitution  in  regard  to  all  these  sums,  in  so  far  as 
the  Court,  as  a  court  of  equity,  can  give  it,  consistently  with  the 
just  rights  of  the  appellant  and  tlie  other  heirs  of  entail. 
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S  Juoe  1837.  In  the  precise  remedy  to  be  g^ven,  there  may  be  a  difference 
between  the  two  sums  of  L«llll  :  2  :  2,  L.111  :  2  :  2,  which  were 
o^env.  ^  entailer's  debts,  and  the  four  sums  of  L.1 1 70,  L.l  170,  L.2500,  and 
Eiiott.  Riddel  L.II7O9  which  consisted  of  bonds  of  provision.     The  former  were 

^°  !  '     proper  debts  equally  against  the  estate  and  against  eyery  heir  sac* 

Opinion  of      ceeding  to  it;  and  it  will  do  no  injustice  to  find,  that  in  restoring 
Judges,  ^^  respondents  against  tlie  counterpart  of  the  transaction  of  the 

sale  reduced,  the  same  sums  shall  still  form  burdens  precisely  to  the 
same  effect,  and  to  give  decree  for  payment  of  them  against  the  de- 
fender, without-prejudice  to  his  right  to  keep  them  up  as  burdens 
on  the  estate, — as  the  entail  does  indeed  in  express  words  permit.— 
See  Appendix  to  Record,  p.  3.  B.  But  with  regard  to  the  somi 
of  provisions,  as  the  entail  only  authorises  the  heirs  <  to  burden  and 
<  affect  the  lands  with  such  provisions,'  we  are  of  opinion^  that  the 
remedy  to  be  afforded  to  the  respondents  can  go  no  farther  than  to 
find  and  declare  the  sums  paid  in  extinction  of  them  to  be  still  ba^ 
dens  on  the  entailed  estate. 

Subject,  however,  to  this  distinction,  we  are  of  opinion,  that  the 
Court  has  power,  and  that  it  is  just  and  necessary,  as  a  matter  of 
equity,  to  declare  that  these  several  sums  shall  subsist  and  be  of 
equal  effect  as  burdens  on  the  estate  and  the  heirs  of  entail,  as  the 
debts  to  the  payment  of  which  they  were  applied  would  have  been 
if  they  had  not  been  paid. 

With  regard  to  the  forms  of  diligence  which  may  be  competent 
for  the  sums  thus  to  be  declared  to  come  in  place  of  the  bonds  ofpro* 
visioHj  we  are  of  opinion,  that  those  sums,  when  established  by  de- 
cree as  burdens  on  the  entailed  estate,  must  be  considered  as  stand- 
ing in  all  respects  in  the  same  condition  with  the  other  sums,  amount- 
ing to  L.5483,  which,  though  paid  to  the  original  creditors,  hare 
been  kept  up  as  burdens  on  the  estate  by  direct  assignments  of  the 
bonds ;  and  that  the  same  forms  of  diligence  for  making  the  bo^ 
den  effectual  will  be  competent  in  the  one  case  which  would  be 
competent  in  the  other.    As  we  do  not  think  that  the  equity  of 
the  case  will  admit  of  any  personal  responsibility  being  laid  on  the 
defender  or  any  other  heir,  to  which  they  would  not  have  been 
liable  for  the  debts  as  they  originally  stood  if  no  sale  had  taken 
place,  we  are  of  opinion,  that  the  nature  and  extent  of  the  diligeooe 
which  ^ill  be  competent  must  depend  on  the  special  terms  of  the 
entail,  and  the  legal  effect  of  its  provisions.     The  clauses  of  the 
entail  of  Stobbs  are  very  peculiar  in  their  application  to  this  point; 
and  it  is  not  perfectly  easy,  and  might  be  attended  with  serious  in- 
convenience, to  attempt  to  define  beforehand,  what  shall  be  taken 
to  be  the  precise  operation  of  them.     In  general,  but  reserving  onr 
judgment  if  any  case  of  the  kind  shall  come  before  us  for  trial»  ^^ 
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k  tbiok,  that  personlil  diligence  will  not  be  competent  for  compelling  S  June  18d7« 

ii  the  defender)  or  any  individual  heir,  to  pay  the  principal  sums  of    ^^"^V^^ 

L  aach  provisions ;  that  he  may  be  liable  to  such  diligence  for  the  others  v! " 

ri  annual  interest  becoming  due  on  them  during  his  own  possession  Eiiott,  Riddd 

(i  of  the  estate ;  that  adjudication,  and  probably  inhibition  also,  against  ""      ^  *^"' 


I  the  estate  may  be  used  for  the  principal  sums  as  debts, — subject  to  Opinion  of 

I  the  effect  of  the  very  peculiar  clause  of  the  entail,  (Appendix  to  jud^^ 

;  Record,  p.  5,  A.)  providing,  that  if  any  adjudications  shall  be  led 

^  <  for  debts  to  be  contracted/  the  heir  ^  shall  be  obliged  to  redeem  the 

g  ^  same  within  the  space  of  eight  years  ^  after  deducing  and  leading 

^  <<  such  diligence,"  in  as  far  as  that  clause  may  be  held  to  be  appli- 

I  cable.     But  the  precise  operation  of  such  a  provision,  as  well  as  the 

,j  legal  effect  of  deeds  held  to  be  duly  executed  under  the  power  of 

appointing  provisions  for  younger  children  by  this  eutail,  may  in- 
Yolve  questions  of  so  much  difficulty,  not  necessary  to  be  resolved 
in  the  decision  of  this  cause,  that  we  do  not  think  that  any  judg- 
ment to  be  pronounced  in  it  should  be  made  to  embrace  any  of  these 
points. 

At  the  advising  of  the  cause,  with  the  opinion  of  the  other 
Judges, 

Lord  Mackenzie  *. — I  agree  in  the  opinion  of  the  Consulted  opinion  of 
Judges.  1  can  see  no  defect  in  the  summons  to  hinder  the  opera-  Court. 
tion  of  that  opinion.  The  conclusions  are  various ;  but  towards 
the  end  there  is  one  for  payment  by  Sir  William  Francis  Eliott, 
aiid  the  other  heirs  of  entail,  of  the  price  of  the  lands  sold  nnder 
the  reduced  proceedings,  at  least  in  so  far  as  applied  beneficially 
for  behoof  of  the  entailed  estate ;  and,  2J/y,  That  the  entailed  es- 
tate is  liable,  and  may  be  adjudged  for  the  same.  Under  this  con- 
clusion, it  seems  competent  to  decide  all  that  the  opinion  of  the 
Consulted  Judges  proposes  to  adjudge  in  favour  of  the  pursuers. 

The  case,  so  far  as  now  remaining,  is  shortly  this :  Part  of  an 
entailed  estate  was  sold  under  the  statute,  42.  Geo.  III.  ch.  116» 
for  redemption  of  the  land-tax  of  that  estate,  and  for  payment  of 
debts  affecting  it.  Under  that  process  of  sale,  the  land-tax  was  re- 
deemed, and  a  variety  of  debts  affecting  the  estate  were  paid. 
Then  the  heir  of  entail,  pursuer  of  that  process,  died ;  and  his  suc- 
cessor reduced  the  proceeding,  as  having  been  conducted  not  com- 
pletely in  terms  of  the  statute.  The  consequence  is,  that  the  land 
sold  reverts  to  the  entailed  estate.  Per  contra,  the  consequence 
ought  to  be,  by  the  great  fundamental  rule  of  restitution  hie  inde, 
that  all  which  had  been  acquired  by  the  entailed  estate,  under  that 


*  RdTiflcd  by  his  Lord&hip. 
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2  June  1837.  rescinded  proceeding,  should  pass  out  of  it,  being  acquired  sine 
^<^"V^^  causa,  and  should  be  bestowed  in  indemnifying  the  parties  who 
Others  tT  ^^^  ^^^®  losers  by  the  resumption  of  the  land.  sold.  I  see  nothing  in 
Eliott,  Riddel  the  nature  of  the  right  existing  under  an  entail  which  can  throv 
and  otherB.  ^^^  ]^^^  doubt  On  either  of  these  propositions  generally  stated ; 
Opinion  of  accordingly  they  are  now  not  disputed  generally.  There  is  no 
Court  dispute  that  the  debts  paid  aflPecting  the  entailed  estate,  so  fiir  as 

they  have  been  formally  kept  up  by  assignation,  though  for  tbe 
purpose  of  extinction,  in  order  to  clear  the  entailed  estate,  are  not 
now  to  merge  in  the  estate,  but  are  to  be  adjudged  to  stand  and  be 
disposed  of  for  the  indemnifieation  of  the  party  from  whom  the  en* 
tailed  land  is  evicted.     But  it  is  said,  that  though  manifestly  just^ 
there  is  a  legal  impossibility  of  applying  the  same  rules  to  the  land* 
tax,  and  those  debts  which  have  been  paid  and  discharged ;  and  that, 
in  relation  to  them,  though  the  proceeding  of  sale  be  rescinded,  to 
the  effect  of  restoring  the  lands  sold  to  the  entailed  estate,  yet  it 
must  stand  operative  to  the  effect  of  adding  to  that  estate  exeffl|h 
tion  from  the  land-tax  acquired,  and  freedom  from  the  debts  paid 
and  discharged,  as  part  of  that  rescinded  proceeding.    It  is  said  tbe 
land-tax  cannot,  on  this  estate,  be  revived,  and  that,  if  revived,  it 
could  not  be  adjudged  over  to  the  party  from  whom  the  land  was 
evicted.     I  am  not  quite  sure  whether  it  be  absolutely  impossible 
that  the  tax  should  revive ;  and  if  it  did,  that  the  claim  of  the  pur- 
suers against  the  public  might  not,  in  some  way,  have  effect  in  their 
favour.     But  at  present  it  is  assumed  on  both  sides,  that  it  cannot 
revive.     So,  iit  regard  to  the  discharged  debts,  it  is  said  they  can- 
not be  revived,  because,  as  I  understand,  the  creditors  who  hare 
received  payment  bona  fide,  are  not  bound  to  restore  it,  or  to  al- 
low the  payment  or  discharge  to  be  rescinded.     Here,  too»  tbere 
taight  possibly  have  been  room  for  doubt ;  but  here,  too,  the  parties 
are  agreed  in  assuming  that  the  discharges  cannot  be  rescinded. 
In  this  view,  then,  it  seems  that  the  mere  declaration  of  restitution 
will  not  avail  them.    It  is  not  possible,  in  regard  to  the  land>tax  and 
those  debts ;  for  though  belonging  to  the  pursuers,  yet  they  are  in- 
separably merged  in  the  entailed  estate;  and  the  question  arises, is 
there  power  in  this  Court,  as  a  court  of  equity,  to  provide  substi- 
tutes for  them,  so  as  to  prevent  the  gross  injustice  of  adding  to  tbe 
entailed  estate  at  the  expense  of  the  pursuers  ?  Now,  I  cannot  see 
how  there  should  be  any  want  of  such  power,  unless  it  is  to  be  laid 
down  that  entailed  estates  have  a  privilege  of  exemption  from  all 
equity, — a  privilege  of  which  I  see  no  evidence  in  reason,  or  in  any 
statute,  decision  or  dictum.     What  is  proposed  by  the  Consulted 
Judges  does  provide  such  a  substitute,  as  it  seems  to  me  with  pe^ 
feet  equity,  the  entailed  estate  thereby  losing  nothing  except  wiiat 
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it  would  gain  unjustly  by  a  rescinded  procedure.     I  may  also  add,  2  June  1837. 
in  regard  to  the  objection  founded  on  the  alleged  mala  fides  of  the    ^^"^V^ 
pursuers*^!  was  not,  i^t  the  time  of  your  Lordships'  interlocutor,  oth^nv! 
a  member  of  this  Division,  and  can  say  nothing  as  to  your  Lord-  EHott,  Riddel 

ships' *view  therein — but,  in  reference  to  the  case  now  before  us,  I  *° U^ 

am  not  satisfied  there  was  any  mala  fides ;  for  it  by  no  means  fol-  Opinion  of 
lowed^  that  though  the  pursuers  knew  there  was  one  irregularity,  ^^"'^* 
they  believed  the  sale  was  invalid,  bad  or  reducible,  and  far  less 
can  I  think  there  was  such  extreme  mala  fides  as  could  warrant  a 
refusal  to  tBese  parties  of  equitable  relief.    I  therefore  concur  in  the 
opinion  of  the  Judges. 

Zjord-  GiUies. — I  concur.  We  are  bound  to  give  effect  to  the  opi- 
nions of  the  consulted  Judges,  so  our  opinions  are  of  very  little 
consequence,  except  on  the  point  referred  to  us ;  and  I  think  we 
certainly  had  in  view  the  consideration  there  mentioned,  as  it  was 
part  of  the  ease  before  us.  I  am  inclined,  therefore,  rather  to  re* 
call  the  judgment,  and  pronounce  a  new  one. 

jL&rd  President, — I  concur.  The  opinions  of  the  Judges  are  quite 
satisfactory  on  the  point,  which  to  me  appeared  most  doubtful.  I 
mean  in  reference  to  the  land-tax.  Our  judgn^ent  must  be  in  terms 
of  that  opinion. 

The  Coierf  accordingly  pronounced  the  following  judgment: 

Blsi  January  1837  *. — *  The  Lords  having  considered  the  judg-  Judgment. 

*  ment  of  the  House  of  Lords,  find  and  declare,  that  in  the  inter- 
'  Ipcutor  appealed  from,  they  had  fully  in  their  view,  and  had  given 
'  due  attention^  to  the  fact,  that  it  mighfr  have  been  discpvered,  from 

<  the  terms  of  the  dispositions  accepted  of  by  the  pursuers,  that  one 

<  particular  irregularity  in  the  execution  of  the  statute  had  occur- 

<  red,  though  of  a  nature  not  held  to  be  sufficient  to  affect  the  vali- 

<  dity  of  the  sale;  and  having  consulted  with  the  other  Judges,  and 

<  heard  counsel  in  presence  of  the  whole  Court,  and  reviewed  the 

*  opinions  of  the  Lords  of  the  Second  Division  of  the  Court,  and 

*  of  the  Liords  Ordinary,  recall  their  former  interlocutor  appealed 
'  from :  Find,  that  the  pursuers  are  entitled,  in  respect  of  the  sales  of 
^  the  lands  made  to  them,  and  the  payment  of  the  prices  thereof, 

<  and  of  the  subsequent  reductions  of  the  said  sales  on  account  of 

<  the  irregularities  in  the  proceedings  alleged  against  them,  to  be 

*  restored  in  integrum  against  the  effects  of  the  sales  being  reduced, 
^  in  so  far  as  the  circumstances  of  the  case,  and  their  powers  as  a 

<  court  of  equity,  enable  them  to  give  such  restoration :  Find,  that 

<  under  any  statement  now  before  the  Court  in  the  record,  it  must 


*  Signed  2d  June  1837. 
VOL.  XII.  3  T 
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Cleghorn  and 
Others  v, 
EHott,  Riddel 
and  Othen. 

Judgment. 


be  assamed  that  the  land-tax  redeemed  cannot  be  brought  back, 
or  of  new  made  a  burden  on  the  lands,  with  the  remedies  for  eze- 
cation  therewith  connected :  But  find,  that  in  equity  the  heirs  of 
entail  are  bound  to  bear  a  corresponding  burden,  and  that  the  son 
of  L.1183  :  9  :  5,  for  which  the  said  land-tax  so  affecting  the 
lands  was  redeemed,  must  still  form  a  burden  on  the  estate,  and 
on  the  heirs  succeeding  thereto,  and  find,  decern  and  declare 
accordingly ;  and  grant  warrant  for  recording  this  decreet  in  the 
register  of  sasines  and  reversions;  but  find  and  declare,  that  this 
decree  shall  be  subject  always  to  these  conditions  and  provisiom, 
that  in  case  the  land-tax  at  present  exigible  from  all  the  lands  of 
Scotland  shall  be  abolished  or  diminished,  the  said  burden  shall 
also  entirely  or  proportionally  cease :  And  further,  that  it  shall 
always  be  in  the  power  of  any  heir  of  entail  in  possession  of  the 
estate  to  redeem  and  extinguish  the  said  burden  by  payment  of 
the  foresaid  sum  of  Xi.ll83  :  9  :  5 ;  but  that,  until  the  same  be 
paid,  the  burden  shall  subsist  to  the  effect  of  each  succeeding  heir 
being  bound  to  pay  the  sum  of  L.56  :  8  :  7  annually  to  the  pur- 
suers, being  the  amount  of  the  sum  exigible  previous  to  the  said 
redemption ;  and  that  all  the  ordinary  diligence  of  the  law  shall 
be  competent  for  the  payment  thereof,  but  that  neither  the  iodi- 
vidual  heirs  nor  the  estate  shall  be  liable  to  any  diligence  for  pay- 
ment of  such  principal  sum :  Find,  that  in  so  far  as  the  prices 
received  from  the  pursuers  for  tlie  lands  in  question  were  applied 
in  payment  of  debts  of  the  entailer,  and  specially  of  the  debts  of 
L.1111  :2:  2^  L.111  :2:2,  specified  in  the  record,  it  ought  to 
be  found  and  declared,  and  find  and  declare  accordingly,  that 
these  sums  shall  form  real  burdens  on  the  lands  and  estate  in 
question ;  and  the  LcH'ds  decern  for  payment  thereof  against  ail 
the  heirs  succeeding  to  and  possessing  the  said  lands,  without  pre- 
judice always  to  any  heir  of  tailzie,  on  his  paying  such  debts, 
keeping  them  up,  by  assignation  or  otherwise,  against  the  said 
estate,  as  permitted  by  the  entail :  Find,  that  in  so  far  as  the  said 
prices  of  the  lands  have  been  applied  in  payment  of  theprofi- 
sions  for  children  of  the  family  suocessivdy  made  by  the  heirs  is 
possession,  as  set  forth  in  the  record,  although  the  same  have  sot 
been  kept  up  by  deeds  of  assignation,  (the  sums  thereof  beiog 
L.1170,  also  L.1170,  also  L.2d00,  and  L.1170,)  these  sums,  to- 
gether with  the  sum  of  L.548d  :  0  :  4f ,  b^ing  the  amount  of 
provisions  granted  by  the  late  Sir  William  Eliott  in  favour  of 
John  Eliott,  his  second  son,  Gilbert  Eliott,  his  third  son,  Betbia 
Mary  Eliott,  his  eldest  daughter,  and  George  Augustus  Eliott, 
his  fourth  son,  which  have  been  kept  up  by  assignation  in  favoar 
of  Messrs  Douglas  and  Bell,  must  still  all  form  real  burdens  on 
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the  entailed  estate,  to  the  same  effect,  but  no  farther,  as  if  they  2  June  1837. 
had  not  been  so  paid,  but  had  still  stood  as  outstandiog  debts  of  ^/^'V"*'^ 

,,  -  !•    I       1       1  •       •        ^1  Cleghora  and 

the  estate,  according  to  the  terms  of  the  deeds  constituting  tiiem,  othcn  o. 
and  decern  accordingly ;  and  grant  warrant  for  recording  this  EJ«>tt,  iiiddel 

decree  in  the  register  of  sasines  and  reversions,  that  all  may  take       

notice  thereof;  but  find,  decern  and  declare,  that  neither  the  Judgmenu 
defender,  nor  any  other  of  the  heirs  of  entail,  can  be  made  liable, 
by  personal  diligence,  for  payment  of  the  principal  sums  of  any 
of  the  said  provisions  for  younger  children ;  and  find,  that  they 
are  and  shall  be  personally  liable  successively  for  the  payment  of 
the  interest  of  all  such  sums  accruing  during  their  own  possession 
of  the  estate  respectively:   Find,  decern  and  declare,  that  the 
same  forms  of  diligence  shall  be  competent  to  the  pursuers  for  all 
the  debts  ef  the  entailer,  hereby  declared  to  be  still  subsisting, 
notwithstanding  any  discharges  granted  which  could  have  been 
by  law  competent  if  the  said  debts  had  been  still  subsbting  in  the 
persons  of  the  original  creditors;  and  find,  that  the  same  form  of 
diligence  shall  be  competent  to  the  pursuers  for  any  of  the  sums 
of  provisions  for  younger  children,  paid,  as  aforesaid,  from  the 
prices  of  the  said  lands,  which  would  have  been  competent  to  the 
children  in  whose  favour  such  bonds  or  deeds  of  provisions  may 
have  been  granted,  if  the  same  had  not  been  discharged :  De- 
claring always,  as  it  is  hereby  found  and  declared,  that  this  decree 
shall  be  subject  to  all  the  provisions  and  declarations  of  the  deed 
of  tailzie  of  the  lands  in  question,  not  inconsistent  with  the  equity 
declared  by  the  findings  and  decernitures  in  this  interlocutor; 
and  declaring  all  the  said  findings  to  be  without  prejudice  to  any 
questions  which  may  arise  as  to  the  effect  of  any  particular  form 
of  action  or  diligence  which  may  be  raised  in  any  particular  case 
in  virtue  thereof:    And  in  respect  of  the  preceding  findings, 
assoilzies  Claud  Russell,  trustee  for  the  creditors  of  the  late  Wil- 
liam Kiddell,  and  all  others  the  representatives  of  the  said  Wil- 
liam Riddell,  and  of  Edgar  Hunter,  his  cautioner,  from  the  con- 
clusions of  the  libel,  to  the  extent  of  the  said  several  sums  of 
money,  and  decern :  Quoad  ultra,  remit  to  the  Lord  Ordinary  to 
hear  parties  furtlier  as  to  the  sum  of  L.622  :  8  :  1,  alleged  to 
have  been  expended  by  Sir  Francis  Eliott  on  improvements  on 
the  entailed  estate ;  likewise  as  to  the  several  dates  from  whicli 
interest  on  the  said  several  sums  shall  run ;  also  as  to  the  balance 
still  due  by  the  said  William  Riddell,  and  his  cautioner,  and 
their  representatives,  and  as  to  what  farther  sums  fall  to  be  char- 
ged against  the  entailed  estate,  and  heirs  of  entail,  and  generally 
as  to  all  remaining  points  of  the  cause,  and  to  do  therein  as  shall 
be  just:  Find  the  defenders,  Sir  William  Francis  Eliottj  and  Sir 
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2  Jnne  1837.  <  James  Boswell,  George  Sinclair,  and  James  Brown,  his  trustees, 
<  who  have  sisted  themselves  as  parties  to  this  action,  and  that  only 
^  qua  trustees,  liable  to  the  pursuers  in  the  whole  expenses  hitherto 
*  incurred  by  them  in  this  Court,  apd  remit  the  account  thereof, 
'  when  lodged,  to  the  Auditor,  to  tax  the  same,  and  to  report' 


Clegbom  and 
Others  0. 
£(H>tt,  Riddel 
and  Gibers. 


Judgment, 


Lord  Moncreiff,  Ordinary.         Act.  Sol-Gen.  fRuihafurdJ  Ivory,         Alu  Dem<^ 
Fac.  fffopej  McNeill  and  Marshall.  Robert  Smilh,  S.  S.  C.  Home  ^  Rote, 

W.  S.  and  Davideons  j-  Syme,  Agents.         B,  Clerk. 

a  R. 


SECOND  DIVISION. 


No.  CLXXIX. 


Qd  June  1837. 


Mrs  a,  V.  S.  TORRY  ANDERSON  of  Tushielaw,  and 

HER  Husband, 
affainst 

WILLIAM  BUCHANAN  and  Others. 

Trust. — Revocation. — The  proprietrix  of  entailed  lands,  in  Ae 
view  of  a  second  marriage^  on  which  she  was  about  to  enter,  cos- 
veyed  her  heritable  property  to  trustees^  fin*  her  sole  and  separcii 
use,  exclusive  of  any  jus  mariti  or  other  right  on  the  part  of  the 
husband, — declaring  the  trust  ^  to  be  irrevocable  on  any  grousd 
<  whatever,*  and  expressly  constituting  it  <  for  all  the  days  of  her 
*  /j/c  f— found,  by  the  majority  of  the  whole  Court,  that,  afier  the 
marriage  had  taken  place,  she  was  not  entitled,  during  the  sub- 

.  sistence  of  the  marriage,  with  her  husbamts  concurrence,  to  reoski 
the  trust. 


NamtlTe. 


Mrs  Anderson,  previous  to  her  marriage  with  Mr  Tonry,  granted 
a  trust-deed  in  favour  of  Mr  Buchanan  and  others,  setting  fcHthj 
that  she  had  made  certain  settlements  on  her  intended  husband,  to 
take  effect  on  her  death ;  but  that,  during  her  life,  it  had  been 
covenanted  and  conditioned,  ^  and  expressly  agreed  to  by  the  said 

<  Thomas  Gordon  Torry,  that  he  should  have  no  title  to,  Bor  in- 

<  terest  or  concern  in  the  rents,  issues,  and  annual  profits  of  tke 
*  lands  and  estates  of  Tushielaw  and  Hislop,'  nor  in  the  annual  in- 
terest of  a  certain  fund  heritably  secured  over  Lochbuy,  as  well  ss 
certain  houses  and  other  heritable  subjects  in  the  neighbourhood  of 
Edinburgh,  during  the  subsistence  of  the  marriage  ;  and  tbat  tte 
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'  said  subjects  should  not  be  liable  to  bis  debts  or  deeds,  nor  sub-  2  June  1837. 

'  jected  to  the  legal  diligence  of  his  creditors  for  any  debts  that  might     ^^^V^^ 

»  thereafter  be  contracted  by  him.  '  Husb^d  ""** 

'  The  contract  and  trust- conveyance  proceeded :  <  And  in  order  Buchanan  and 

^  *  to  give  full  effect  to  the  foresaid  stipulation  and  agreement,  the  ^^^^^L 

*  said  Thomas  Gordon  Torry  renounces,  surrenders,  upgives  and  Narrative. 
I            <  overgives,  to  and  in  favour  of  the  said  Mrs  Ann  Vernona  Sim- 

<  mons  Gaskin  Anderson,  and  the  trustees  after  named,  his  jus 

<  mariti,  right  of  courtesy,  and  all  other  right,  title,  powers  and 

*  privileges  in  and  to  the  means  and  estate  of  his  said  promised 
^  spouse,  both  heritable  and  moveable,  to  which  he  might  otherwise 
^  be  legally  entitled,  in  virtue  of  the  said  contemplated  marriage. 

<  In  pursuance  of  which  agreement  and  renunciation,  the  said  Mrs 
^  Ann  Vernona  Simmons  Gaskin  Anderson  being  desirous,  for 
^  various  weighty  and  sufficient  reasons,  to  vest  the  said  subjects  in 

<  certain  persons  in  trust,  for  her  sole  and  separate  use  as  after 

<  mentioned,  exclusive  of  any  jus  mariti  or  other  right  on  the  part 

<  of  her  said  intend«d  husband,  and  having  full  confidence  in  the 

<  integrity  and  ability  of  the  persons  s^ter  mentioned,  for  that  pur- 

*  pose,  has  given,  granted  and  disponed,  and  does  hereby,  with  the 

<  special  advice  and  assent  of  the  said  Thomas  Gordon  Torry,  give, 

<  grant,  alienate  and  dispone,  to  and  in  favour  of  William  Buchanan, 

*  Esq.  advocate ;  James  Buchanan,  Esq.  residing  in  Forth  Street, 

<  Edinburgh ;  and  William  Gardner,  writer  to  the  signet,  and  the 
'  survivors  or  survivor  of  them,  a  majority  to  be  a  quorum,  as  trus- 

<  tees,  with  the  powers,  and  for  the  uses,  ends  and  purposes  after 

<  specified,  all  and  whole  the  lands  of  Tushielaw,'  &c. 

The  purposes  of  the  trust  were,    <  That  these  presents  are 

<  granted  to  the  said  William  Buchanan,  James  Buchanan  and 

*  William  Gardner,  and  to  the  survivors  or  survivor  of  them,  as 

<  aforesaid,  in  trust  always,  for  the  sole  and  separate  behoof  of  the 

*  said  Mrs  Ann  Vernona  Simmons  Gaskin  Anderson,  and  for  the 

<  purpose  of  preserving  to  herself  alone,  and  in  her  own  person, 

*  the  whole  right,  title  and  beneficial  interest  in  the  subjects  before 

<  disponed,  and  thereby  giving  full  and  complete  effect  to  the  sti- 

<  pulations  before  written,  and  renunciation  by  the  said  Thomas 

*  Gordon  Torry  of  the  rights  and  privileges  which  might  other- 

<  wise  belong  to  him,  in  consequence  of  the  said  intended  marriage ; 
^  for  effectuating  which  ends  and  purposes,  it  is  hereby  declared, 

*  that  the  said  William  Buchanan,  James  Buchanan  and  William 

*  Gardner,  and  the  survivors  or  survivor  of  them,  shall  be  bound 

*  and  obliged,  as,  by  acceptation  hereof,  they  eiipressly  bind  and 

*  oblige  themselves,  to  hold  jiist  count,  reckoning  and  payment  to 
^  the  said  Mrs  Ann  Vernona  Simmons  Gaskin  Anderson,  for  their 

*  whole  intromissions  with  the  subjects  before  conveyed,  rents, 
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2  June  1837.  *  said  that  a  married  woman  is  in  one  sense  a  different  person,  and 
^""^^^  *  one  requiring  more  protection  than  the  same  indiFiduai,  who,  for 
Husbf»)d  o."  ^  ^^^  ^^^y  purpose  of  being  so  protected,  made  an  irrevocable  trust, 
Buchanan  and  <  while  she  was  yet  unmarried,  it  may  be  answered,  lal,  'Hiat  she 
o  ers.  ^  j^  ^^.jl  ^j^^  ^^j^  person  for  whose  benefit  the  trust  subsists:  2dy 

Lord  Ordi.     <  That  the  law  has  given  what  it  considers  sufficient  protection  to 
oary  s    ote.    ^  ^^^^^  persons,  by  making  all  donations  between  husband  and  wife 

<  revocable :  And,  di,  That  a  wifCf  with  the  concurrence  of  her 
^  husband,  is  by  law  as  entire  a  person,  and  in  all  respects  as  capable 
'  of  acting  as  a  single  woman  can  ever  be.     In  fact,  a  man  (or  aa 

*  unmarried  woman)  of  facile  disposition,  ha3  mnch  less  protecdoo 

<  against  the  influence  of  those  about  them  than  a  married  woman; 

*  and  if  a  trust  created  by  such  persons  for  their  own  exclusive  bene- 

*  fit  may  be  recalled  at  pleasure,  though  in  terms  declared  to  be 

*  irrevocable,  it  is  not  easy  to  see  why  the  same  rule  should  not  be 

*  applied  to  such  a  case  as  the  present  The  case  of  voluntary  in- 
^  terdiction  may  afford  some  analogy ;  but  though  not  revocable  at 

*  the  mere  will  of  the  party,  it  may  be  recalled  with  the  consent  of 

<  the  interdictors,  and  the  trustees  here  are  quite  willing  to  denude. 

*  But  though  this  be  the  leaning  of  the  Lord  Ordinary's  opinion,  be 

<  is  not  disposed  to  decide  a  new  question  of  this  magnHude  on  his 
own  responsibility ;  and  thinks  it  desirable,  on  every  account,  that 
it  should  at  once  be  settled  by  a  deliberate  judgment  of  the  whole 

*  Court.     In  England,  it  is  understood  that  a  trust  of  this  kind 

*  would  be  clearly  irrevocable ;  and  even  with  us,  in  the  case  of  in- 

*  terdiction,  somejudicial  inquiry  is  generally  requisite,  to  show  that 

<  the  circumstances  which  led  to  this  restriction  of  the  powers  of  a 

*  proprietor  have  subsequently  ceased  to  esist,  and  some  analogous 

*  inquiry  may  be  thought  proper  in  a  case  like  the  present;  or  at 

<  4east  some  circumspection  may  be  necessary  before  estabUshia; 

*  a  precedent  under  which  trustees  might  prematurely  divest  thefli- 

<  selves  of  a  trust,  which,  by  its  express  terms,  was  constituted  for 

<  a  longer  period.     It  is  a  specialty  of  some  importance,  too^  that 

*  the  trust  is  here  constituted  by  an  antenuptial  contract  of  marriage; 

<  though  the  benefit  of  it  is  confined  to  the  wife's  personal  and  io- 

<  dividual  interest  in  the  subject  conveyed.     The  parties  stated  that 

*  they  had  no  available  authorities  to  refer  to ;  and  pretty  much  de- 

*  dined  to  argue  the  question.     But  this,  upon  consideration,  in- 

<  stead  of  encouraging  the  Lord  Ordinary  to  give  judgment,  has 
«  ultimately  appeared  to  him  one  of  the  strongest  reasons  for  report* 
« ing  it.* 

Their  Lordships,  on  advising,  in  respect  of  the  novelty  of  the 
case,  adopted  the  suggestion  of  the  Lord  Ordinary,  and  directed  the 
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cases  and  record  to  be  laid  before  tlie  whole  Judges  for  opinions,  8  June  1837. 
which  were  returned  as  follows :  ,  ^'^'V^^ 

Lord  Jeffrey. — I  remain  of  the  opinion  which  is  indicated  in  the  nusSmd  " 
note  annexed  to  the  interlocutor  by  which  I  ordered  cases,  with  a  Bucbantn  and 
view  to  reporting.  I  cannot  get  over  the  impression,  that  a  trust  ^^^ 
created  by  -a  solvent  person,  for  his  (or  her)  own  personal  behoof  Opinion  of 
and  accommodation,  and  under  which  no  other  individual  has,  or  ju^m! 
ever  can  have,  any  interest,  must  be  a  trust  during  the  pleasure  of 
the  grantor  only,  and  necessarily  liable  to  revocation  at  her  desire. 
It  seems  perfectly  clear  that  the  clausula  derogatoria  can  have  no 
effect  to  prevent  this ;  and  it  is  understood  to  be  admitted,  that,  ex- 
cept in  the  peculiar  case  of  a  trust  made  by  a  woman  intuitu  matri- 
monii, and  sought  to  be  recalled  while  the  marriage  is  still  subsist- 
ing, there  would  be  no  room  for  a  question.  It  is  upon  the  reason- 
ableness of  alio  wing  a  woman,  in  such  circumstances,  thus  effectually 
to  protect  herself  against  the  influence  or  solicitations  of  her  hus- 
band, that  the  Judges,  who  were  for  sustaining  the  defences,  are 
understood  to  have  rested  their  opinions.  Now,  with  the  greatest 
deference  to  these  opinions,  I  find  it  impossible  to  concur  in  them. 
In  the  first  place,  I  have  great  difficulty  in  understanding  how  the 
mere  reasonableness  or  desirableness  of  an  object  can  justify  us 
in  dispensing  with  settled  rules  of  law  standing  in  the  way  of  its 
attainment  If  it  be  unquestionable  that,  in  all  other  cases,  a 
trust  for  the  sole  behoof  of  the  granter  may  be  recalled  by  the 
granter;  and  if  there  be  no  precedent  or  authority  for  holding 
that  the  case  of  a  married  woman  is  an  exception,  would  the 
mere  expediency  of  such  an  exception  be  a  ground  upon  which 
a  court  of  law  could  be  warranted  in  introducing  it  ?  Such  a  de- 
cision, it  is  allowed,  would  be  a  novelty;  and  I  cannot  find  that 
it  would  have  any  sanction  from  the  analogy  of  any  of  the  pro- 
visions which  the  law  has  actually  made  for  such  a  situation.  Our 
law,  in  this  respect,  has  been  peculiarly  provident  and  anxious ;  and 
in  empowering  women  entering  on  matrimony  effectually  to  ex- 
clude the  jus  mariti  of  their  husbands,  and  to  revoke,  at  any  time, 
any  act  or  deed  which  can,  in  the  largest  sense,  be  held  to  import 
a  donation,  appears  to  have  done  all  that  the  wisdom  of  its  framers 
thought  requisite  for  their  protection.  The  doctrine,  and  deci- 
sions, and  dicta  on  these  subjects,  form  a  large  chapter  in  our  juris- 
prudence. But  I  am  not  aware  that,  in  any  part  of  it,  there  is 
to  be  found  a  trace  of  what  is  now  contended  for  by  the  defenders. 
There  seems  to  be  no  ground,  therefore,  for  referring  the  pri- 
vilege on  which  they  insist  to  any  peculiarity  in  the  relation  of 
husband  and  wife ;  and  it  must  be  rested,  therefore,  on  its  assumed 
reasonableness  or  equity  in  general.     But  if  this  be  its  true  foun* 


^   I 
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8  June  1837.  factory,  which,  as  already  stated,  may  be  really  iDtended,  not  to 
^^^V^^  benefit,  but  to  vex  and  annoy  the  husband,  cannot  possibly  be  in  a 
Husbwd  *"^  worse  predicament*  If  the  wife,  therefore,  is  entitled,  with  the 
Buchanan  and  Consent  of  her  legal  curator,  to  make  a  direct  disposition  in  his 
^^!1!L.  favour,  I  am  unable  to  conceive  how  a  mere  surmise,  that  the  cu- 
OpiDion  of  rator  may  derive  a  contingent  and  consequential  benefit  from  i(, 
j^ud'es^^  while  another  person  is  prejudiced,  can  possibly  affect  the  validity 
of  such  a  revocation. 

The  fundamental  question,   therefore,   continually  recurs,  on 
whose  behalf,  and  for  whose  interest,  do  the  defenders  say  they  are 
bound  and  entitled  to  retain  the  pursuer's  property  ?   They  must 
answer,  that  they  hold  it  for  the  pursuers  alone ;  and  unless  it  can 
be  shown  that  her  marriage  has  entirely  extinguished  her  whole 
power  of  acting,  so  as  to  disable  her  even  from  granting  receipts 
for  her  termly  rents,  it  is  not  ea^y  to  see  how  it  should  prevent  her 
from  reclaiming  what  is  exclusively  her  own,  and  over  which  no 
living  creature  has  any  sort  of  right,  either  actual  or  contingent 
The  trustees,  indisputably,  have  no  right  for  themselves  personally; 
and  being  accountable  only  to  those  who  have  the  beneficial  inte- 
rest, must  necessarily  be  safe  when  the  only  person  having  that  in- 
terest offers  to  exonerate  and  discharge  them.     To  allow  them  to 
hold  against  the  will  and  interest  of  that  person,  I  think  would  be 
solecism  in  law ;  while  a  decision  to  that  effect  would,  at  the  same 
time,  afford  the  only  instance,  I  believe,  in  which  it  has  been  found 
possible  for  a  person  effectually  to  limit  his  own  rights  over  bis 
property,  without  constituting  any  right  in  it,  present  or  prospec- 
tive, in  another. 

Lord  Moncreiff. — After  giving  all  the  attention  in  my  power  to 
the  arguments  of  the  parties  in  this  cause,  and  to  the  views  ex- 
pressed by  the  other  Judges  in  consultation,  I  am  of  opinion  with 
Lord  Jeffrey,  that  this  trust,  constituted,  by  a  gratuitous  act  of  wiilt 
by  Mrs  Anderson,  for  the  management  of  bar  own  property,  and 
subsisting  for  her  sole  benefit,  must  be  liable  to  be  revoked,  and 
put  an  end  to  by  any  legal  expression  of  her  will.     The  clause 
in  the  deed  itself,  declaring  it  to  be  irrevocable,  appears  to  me  to 
be  of  no  weight;  because,  if  it  be  otherwise  in  its  own  nature  de- 
pendent on  the  will  of  the  granter,  that  clause,  as  well  as  ail  the 
rest  of  the  deed,  must  be  subject  to  her  power.     The  question, 
therefore,  is  simply.  Whether  a  trust  constituted  by  a  woman  be- 
fore her  marriage,  in  regard  to  her  own  fee-simple  estate,  for  her 
own  exclusive  benefit,  and  in  which  there  are  no  rights  or  inte- 
rests created  in  favour  of  any  third  parties,  must  necessarily  sub- 
sist during  her  whole  life ;  and  whether,  even  at  her'own  desire, 
legally  expressed,  the  trustees  cannot  denude  of  it,  and  restore  her 
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to  the  possession  and  direct  control  and  management  of  such  her  2  June  1837. 
estate  ?  ^*^»y-^*^ 

I  can  only  say  that  I  have  found  no  authority  and  no  precedent  HusUnd  v!" 
in  the  law  of  Scotland  for  holding  that,  in  any  case,  a  voluntary  Buchanan  and 

trust,  the  sole  interest  in  which  either  was  from  the  first  vested,      L 

or  has  come  to  be  vested,  in  one  individual,  cannot  be  put  an  end  Opinion  of 
to  by  the  consent^  or  at  the  desire,  of  that  individual ;  and  I  own  I  judges!^ 
have  a  strong  apprehension  of  much  inconvenience,   and  great 
hardship,  in  many  cases,  arising  from  the  introduction  of  a  prin« 
ciple,  which  appears  to  me  to  be  entirely  i\ew  in  the  law  of  trust 
in  Scotland. 

The  case  is  argued  on  the  footing  simply  of  this  being  the  case 
of  a  married  woman,  and  of  the  marriage  subsisting.  But  I  appre- 
hend that  it  cannot  be  correctly  decided  without  necessarily  invol- 
ving a  broader  principle.  It  must  be  held,  that  the  pursuer  could 
not  recall  the  trust,  and  that  the  trustees  could  not  denude,  even 
though  the  husband  were  dead ;  for  if  it  could  be  extinguished  in 
that  case,  I  know  of  no  principle  on  which  it  can  be  held  that  the 
same  may  not  take  place,  though  the  woman  is  in  the  married  state. 
I  am  of  opinion,  that  a  married  woman,  though  under  the  cu« 
ratory  of  her  husband,  in  a  certain  qualified  sense,  is,  in  regard 
to  her  separate  heritable  estate,  as  fully  enabled  and  entitled  by 
law  to  do  all  legal  acts  with  his  consent,  as  any  unmarried  per- 
son. Such  acts  may,  no  doubt,  be  to  her  detriment,  and  in  some 
cases  may  be  liable  to  revocation  by  her ;  but  they  may  also  be 
to  her  great  benefit,  and  very  often  of  the  most  essential  impor- 
tance to  herself  and  the  members  ef  her  family.  And  if  a  trust 
constituted  by  herself,  for  her  own  interest  alone,  is  not  in  its  own 
nature  irrevocable,  I  apprehend  that  it  is  not  the  province  of  this 
Court,  upon  any  views  of  expediency,  or  apprehensions  of  the 
undue  influence  of  husbands,  to  put  a  restraint  upon  the  free,  ex- 
ercise of  rights  of  property,  which  the  law  does  not  impose  in  any 
other  case. 

Ijord  Cockburn  concurred  in  the  above  opinion. 

Lord  FuUerton. — I  agree  with  Lords  Jeffrey  and  MoncreifF  in 
the  opinion  that  this  trust  may  be  revoked  by  the  pursuer,  Mrs 
Anderson. 

;  There  may  be  cases  i»  which  a  trust,  though  existing  for  the 
sole  benefit  of  a  particular  individual,  is  yet  beyond  the  reach  of 
her  recall;  as,  for  instance,  when  the  trust  flows  from  another 
party,  or  when  the  creation  of  the  trust,  and  the  limitation  of 
power  thence  arising,  truly  form  conditions  of  the  grant.  And 
again,  when  a  party,  by  her  own  deed,  creates,  through  the  means 
of  a  trust,  separate  and  independent  interests,  the  trust  will  sub- 
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2  June  1837.  sist  (oT  the  protection  of  those  interests.     But  the  present  case 
^''^"v"^^    falls  under  neither  of  these  descriptions. 

HusbanTw."        '^^®  ^''"•*  ^^^^  ^^*^  *'*®  ^^^  ®^  ^^  Andcrson  herself;  and,  in 

Buchanan  and  SO  far  88  I  Can  see,  it  raised  no  separate  interests,  either  imme- 

t  era.  ji^^^  ^^  eventual,  but  was  purely  and  absolutely  for  ber  own  be- 

Opinion  of        ncfit. 

Judges.  I"  these  circumstances,  I  think  it  must  be  within  her  control; 

lor  though  it  is  declared  to  be  irrevocable,  there  is  neither  any 
separate  person  nor  any  separate  interest,  in  regard  to  which  the 
obligation  not  to  revoke  can  be  said  to  be  contracted. 

As  the  trustees  held  the  subjects  and  the  deed  itself  only  for  her 
behoof,  it  seems  to  me,  that  the  clause  is,  in  relation  to  her,  of  ilo 
greater  force  than  if  it  were  contained  in  an  undelivered  deed. 

Viewed  merely  as  a  trust-deed,  then,  I  think  the  deed  was  ne- 
cessarily subject  to  revocation ;  and  the  defence  seems  to  me  to 
involve  the  attempt  to  enforce,  under  the  form  of  a  trust,  a  spe- 
cies of  interdictbn,  for  which  I  can  see  no  authority  in  our  prac- 
tice. 

Lord  President  (Hope^)  Lords  Gillies  and  Cuninffkame*. — In  order 
to  form  a  correct  opinion  in  the  present  case,  it  is  very  material 
to  keep  in  view  the  origin  and  terms  of  the  trust  which  the  pur* 
suers  propose  to  recall. 

This  trust,  then,  was  constituted  in  an  antenuptial  marriage- 
contract,  and  the  object  of  it  is  very  clearly  set  forth  in  the  deed 
itself.  It  sets  forth  that  the  truster,  Mrs  Anderson,  had  madef 
certain  settlements  on  her  intended  husband,^ to^take  effect  on  her 
death ;  but  that,  during  her  life,  it  had  been  covenanted  and  con- 
ditioned, <  and  expressly  agreed  to  by  the  said  Thomas  Gordon 
^  Torry,  that  he  should  have  no  title  to,  nor  interest  or  concern 
<  in  the  rents,  issues  and  annual  profits  of  the  lands  and  estates 

*  of  Tttshielaw  and  Hislop,'  nor  in  the  annual  interest  of  a  certain 
fund  heritably  secured  over  Lochbuy,  as  well  as  certain  houses 
and  other  heritable  subjects  in  the  neighbourhood  of  Edinburgh, 
during  the  subsistence  of  the  marriage,  and  that  the  said  subjects 
should  not  be  liable  to  his  debts  or  deeds,  nor  subjected  to  the  legal 
diligence  of  his  creditors  for  any  debts  that  may  thereafter  be  con- 
tracted by  him. 

Upon  that  narrative,  the  contractand  trust-conveyance  proceeds: 

*  And  in  order  to  give  full  effect  to  the  foresaid*  stipulation  and 

*  agreement,  the  said  Thomas  Gordon  Torry  renounces,  surrenders, 

*  upgives  and  overgives,  to  and  in  favour  of  the  said  Mrs  Ann 
^  Vernona  Simmons  Gaskin  Anderson,  and  the  trustees  after  named, 


«.  This  opinion  prepared  by  Lord  Cuninghame. 
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his  jus  mariti,  right  of  courtesy,  and  all  other  right,  title,  powers  2  June -1837. 
and  privileges  in,  and  to  the  means  and  estate  of  his  said  promised  !j^^  ^  ^^ . 
spouse,  both  heritable  and  moveable,  to  which  he  might  otherwise  Husband  v. 
be  legally  entitled,  in  virtue  of  the  said  contemplated  marriage.  Q"^e*([**°  *"^ 

In  pursuance  of  which  agreement  and  renunciation,  the  said  Mrs       

Ann  Vernona  Simmons  Gaskin  Anderson  being  desirous,  for  ^p^"'^"^^ 
various  weighty  and  sufficient  reasons,  to  vest  the  said  subjects  in  Judges. 
certain  persons  in  trust,  for  her  sole  and  separate  use  as  after  men- 
tioned, exclusive  of  any  jus  mariti  or  other  right  on  the  part  of 
her  said  intended  husband,  and  having  full  confidence  in  the  in- 
tegrity and  ability  of  the  persons  after  mentioned,  for  that  pur- 
pose, has  given,  granted  and  disponed,  and  does  hereby,  with  the 
special  advice  and  assent  of  the  said  Thomas  Gordon  Torry,  give, 
grant,  alienate  and  dispone,  to  and  in  favour  of  William  Buchanan, 
EiSq.  advocate,  James  Buchanan,  Esq.  residing  in  Forth  Street, 
Edinburgh,  and  William  Gardner,  W.  S*  and  the  survivors  or 
survivor  of  them,  a  majority  to  be  a  quorum,  as  trustees,  with  the 
powers,  and  for  the  uses,  ends  and  purposes  after  specified,  all  and 
whole  the  lands  of  Tushielaw,'  &c.  ( Here  the  trust-subjects  are 
described.) 

The  purposes  of  the  trust  are  set  forth  in  the  following  terms : 

<  Providing  always,  as  it  is  hereby  specially  provided  and  deela- 
^  red,  that  these  presents  are  granted  to  the  said  William  Buchanan, 

<  James  Buchanan,  and  Wilh'am  Gardner,  and  to  the  survivors  or 

*  survivor  of  them,  as  aforesaid,  in  trust  always,  for  the  sole  and  se- 
■  parate  behoof  of  the  said  Mr  Ann  Vernona  Simmons  Gaskin  An- 

<  derson,  and  for  the  purpose  of  preserving  ta  herself  alone,  and  in 
'  her  own  person,  the  whole  right,  title  and  beneficial  interest  in 

*  the  subjects  before  disponed,  and  thereby  giving  full  and  complete 

*  effect  to  the  stipulations  before  written,  and  renunciation  by  the 

<  said  Thomas  Gordon  Torry,  of  the  rights  and  privileges  which 

<  might  otherwise  belong  to  him,  in  consequence  of  the  said  intend- 

<  ed  marriage ;  for  effectuating  which  ends  and  purposes,  it  is  here- 

<  by  declared,  that  the  said  William  Buchanan,  James  Buchanan, 

*  and  William  Gardner,  and  the  survivors  or  survivor  of  them,  shall 

<  be  bound  and  obliged,  as,  by  acceptation  hereof,  they  expressly 

*  bind  and  oblige  themselves,  to  hold  just  count,  reckoning  and 

<  payment,  to  the  said  Mrs  Ann  Vernona  Simmons  Gaskin  Ander- 
'  son,  for  their  whole  intromissions  with  the  subjects  before  con- 

<  veyed,  rents,  issues  and  annual  profits  thereof,  and  particularly 

<  that  they  shall  be  bound  and  obliged  yearly,  and  each  year  during 

*  all  the  days  of  her  life,  to  pay  over  to  her  the  free  proceeds  of  the 

<  said  rents,  maills,  duties  and  annualrents,  after  deducting  the  ex- 
^  penses  of  collecting  the  same,  including  a  reasonable  allowance  for 
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2  June  1837.  <  trouble  to  factors  or  agents  whom  they  may  employ,  and  the  whole 
^^^V^^  *  charges  incident  to  the  execution  of  this  trust,  and  of  the  powers 
Husband  v^  ^  hereby  committed  to  them,  and  that  the  simple  discbarge  of  the 
Buchanan  and  <  said  Mrs  Ann  Vernona  Simmons  Gaskin  Anderson,  by  herself 
Others^  <  alonc,  without  the  addition  or  consent  of  the  said  Thomas  Gordon 
Opinion  of  <  Torry,  her  intended  husband,  shall  be  a  complete  and  effectual 
juX'es^^       ^  exoneration  to  them  in  the  prembes,  at  all  hands,  and  against  all 

*  mortals.' 

There  was  a  subsequent  clause  to  the  following  effect : — ^  And 
^  I  declare  that  these  presents  shall  not  be  revocable  by  me  on  any 
>  ground,  or  in  any  person  whatever.' 

The  contract  did  not  give  the  trustees  any  power,  either  expressly^ 
or  by  implication,  to  resign  the  trust  There  was  not  even  any 
power  given  to  the  trustees,  or  any  of  them,  to  assume  any  new 
trustees.  But,  as  shown  above,  the  trust  was  g^ven  to  the  survi- 
vors or  survivor  of  Ibe  trustees. 

Upon  the  faith  of  this  contract  the  marriage  was  solemnised  in 

182a 

No  deed  of  revocation  has  been  produced ;  but  the  present  action 
was  brought  in  April  1836;  and  the  summons  runs  in  the  name  of 
the  said  Mrs  Anderson,  *  with  consent  and  concurrence  of  the  said 

*  Thomas  Gordon  Torry  Anderson,  her  husband,  and  him  for  his 

*  interest,'     This  summons,  it  is  material  to  observe,  contains  the 
following  narrative :  That  *  the  pursuer  having  become  desirous, 

*  for  various  reasons,  to  put  an  end  to  the  said  trust;  and  being  of 

*  opinion  that  her  property  would  be  better  aud  more  expediently 

*  managed,  and  equally  well  secured  for  her  behoof,  without  the 

*  intervention  of  the  said  trust,  did  accordingly,  with  her  husband's 

*  consent,  intimate  to  the  said  trustees,  that  she  revoked  and  recall- 

*  ed  the  said  trust-disposition,  and  declared  the  trust,  at  least  as 

*  constituted  in  their  favour,  at  an  end,  and  called  on  them  to  de- 

*  nude  of  the  same,  simply  in  favour  of  herself,  or  at  least  in  favour 
^  of  such  other  trustees  as  she  shall  name  and  appoint;  but  the  said 

<  trustees  have  in  reply  maintained,  that  they  were  entitled  and 

*  bound  to  maintain  and  keep  up  the  said  trust,  and  to  continue  the 

<  possession  and  management  of  the  property  in  terms  thereof.' 

Upon  that  narrative,  and  upon  a  recital  of  the  trust,  the  sum- 
mons concludes,  Ist,  *  That  it  should  be  found  and  declared  that  the 

<  trust  is  extinguished  and  at  an  end,  and  that  the  trustees  should 

<  be  decerned  to  reconvey  the  property  to  her;  or,  2(f,  and  alterna- 

<  Uvely,  that  she  has  full  power,  with  consent  of  her  husband,  to 

<  invest  such  new  trustees  as  they  may  nominate  and  appoint,  in- 

<  stead  of  the  defenders,  with  the  whole  trust-property. 

<  It  is  in  this  case  that  our  opinion  is  asked  on  the  right  of  the 
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pureaers  to  revoke  the  trust.    And  we  are  humbly  of  opinion  that  2  June  1837. 
she  has  no  such  ris^ht.  v,^^"**' 

Anderson  and 

The  trust  having  been  created  by  the  truster  in  contemplation  Husband  JT 
of  her  marriage,  as  expressed  in  the  contract,  and  manifestly  to  Buchanan  and 
provide  against  the  interference  and  influence  of  her  husband,  we  ^^^^"' 
should  have  held  it  to  be  very  questionable  if  it  could  have  been  Opinion  of 
recalled  during  the  subsistence  of  the  marriage,  even  if  there  had  j^^^^ 
been  no  special  clause  barring  revocation.     But  the  present  case 
is  placed  beyond  doubt  by  the  express  declaration  in  the  contraet, 
*  that  these  presents  shall  not  be  revocable  by  me  on  any  ground 
'  or  in  any  form  whatever.' 

Suoh  a  condition  is  entitled  to  effect,  if  it  be  not  plainly  irra- 
tional, or  contrary  to  some  well-recognised  authority  or  principle  of 
law*  But  instead  of  being  repugnant  to  any  known  law  or  autho- 
rity, it  appears  to  us,  that  a  trust  constituted  before  marriage,  and 
placed  at  once,  as  this  case  was,  beyond  the  power  of  recall  by  the 
spouses,  is  highly  expedient,  and  entitled  to  the  utmost  possible 
support  and  protection. 

The  cases  are  very  numerous  at  every  period,  and  in  every  con- 
dition in  life,  in  which  it  is  expedient  that  some  provision  for  par^ 
t^es  about  to  enter  into  a  marriage-contract,  or  for  one  or  other  of 
them,  should  be  made  in  a  form,  and  in  terms  to  secure  them  from 
adverse  fortune,  or  even  from  the  improvidence  of  themselves,  or 
those  connected  with  them.  In  practice,  the  most  convenient  way 
of  effecting  this  is  by  a  well-arranged  trust  Accordingly,  such 
trusts,  varying  in  their  terms  and  objects,  according  to  the  situa- 
tion, rank,  age  and  views  of  the  contracting  parties,  now  form  a 
numerous  and  important  class  of  deeds  in  the  business  of  the  world. 

But  the  security  of  these  trusts  would  be  essentially  impaired,  if 
not  indeed  substantially  abrogated,  were  they  held  to  be  revocable 
under  any  circumstances  by  the  grantors,  during  the  subsistence  of 
the  marriage.  In  the  great  majority  of  cases  it  would  be  invidious  • 
to  state  specifically  the  circumstances  in  the  situation  either  of  hus- 
band or  wife,  which  render  a  trust  of  the  whole  or  of  part  of  the 
funds  of  either  expedient  in  a  marriage-contract.  It  has  been 
hitherto  thought  sufficient  to  create  the  trust  in  an  antenuptial  con- 
tract of  marriage^  the  most  onerous  deed  known  in  the  law  of  Scot- 
land, to  render  the  security  permanent,  or  at  least  inviolable, 
during  the  marriage.  But  if  it  were  found  relevant  for  both  or 
either  of  the  spouses  to  recall  the  trust,  on  new  views  emerging,  or 
possibly  on  a  mere  allegation  of  change  of  purpose  in  the  truster, 
then  no  trust  of  the  kind  would  ever  subsist  for  one  day,  that  it  was 
the  temporary  interest  of  the  spouses  to  get  rid  of  it.    The  security 
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2  June  1837.  would  be  extinguished  at  the  very  time  when  it  was  mc^t  important 
'^*"*V^^    to  preserve  it. 
Hutwnd  r"^       There  is  another  important  consideration  which. ought  to  place 
Buchanan  and  these  trusts  beyond  the  reach  of  the  trusters.     It  is  manifest,  witk- 
Otheirs^         ^^^  reasoning,  that  a  trust  in  favour  of  third  parties,  created  by  a 
Opinion  of      wife  in  contemplation  of  marriage,  must  invariably  be  presumed  as 
Judfte!!^       intended  to  protect  her  from  the  anticipated  influence  of  her  hus- 
band, and  to  preserve  her  property  more  securely  for  her  own  use, 
80  long  as  the  marriage  subsists.    This  security,  however,  can  only 
be  available  if  placed  irremediably  beyond  the  power  of  the  wife 
herself,  after  the  marriage  is  contracted.    If  its  subsistence  depends 
on  her  pleasure,  it  will  of  course  be  cancelled  whenever  the  husband 
finds  it  convenient  to  ask  it ;  or  if  a  few  rare  cases  be  figured  in 
which  a  wife  might  hesitate  in  recalling  a  trust,  the  very  power 
competent  to  her  of  terminating  it  would  probably  expose  her  to 
perpetual  importunity  and  annoyance  from  her  husband,  or  those 
connected  with  him  or  his  affairs;  and  thus  an  arrangement,  plainly 
intended  for  her  benefit  and  comfort,  would  be  a  constant  source 
of  nnhappiness  and  discord  during  her  whole  married  life.    These 
consequences,  so  much  to  be  deprecated,  are  all  precluded  by  hold- 
ing an  antenuptial  trust-conveyance  as  placed  beyond  the  control 
of  the  wife,  at  least  during  the  subsistence  of  the'  marriage. 

These  are  the  general  grounds  on  which  we  conceive  that  the 
trust,  in  this  instance,  cannot  be  at  present  recalled.  We  have  not 
found  any  decided  cases  precisely  in  point,  as  no  attempt  seems  to 
have  been  made  as  yet  in  Scotland  to  set  aside  a  similar  trust  II 
appears  to  us,  however,  that  it  is  incumbent  on  the  parties  requiring 
the  aid  of  the  Court  to  sanction  the  recall  of  this  trust,  to  show  some 
authority  for  their  demand.  No  precedent  to  this  effect  has  been 
cited.  On  the  contrary,  it  has  been  stated,  without  contradiction, 
that,  in  the  practice  of  England,  where  trusts  have  been  longer 
known,  and  far  more  generally  adopted  than  with  us,  it  is  settled 
that  such  a  trust  as  the  present  could  not  be  recalled.  And  we 
apprehend  that  there  are  well-recognised  principles  in  our  law  to 
preserve  the  trust  entire  in  the  present  case. 

1.  In  the  first  place,  we  hold  it  to  be  a  rule  of  law,  quite  incon- 
testable,  that  when  any  trust  is  constituted  for  a  legitimate  and  use- 
ful purpose,  it  must  subsist  till  that -purpose  is  fulfilled.  'Suchii 
trust  cannot  be  arbitrarily  renounced  or  abandoned  ^r  the  trosten 
re  infecta.  Hence,  a  trust  for  children  miist  subsist  till  they  are  in 
a  condition  to  take  or  dispose  of  the  trust-fund.  The  trustees  can- 
not renounce ;  and  if  theyfiiil,  this  Court  will  name  a  judicial  fiic- 
tor  for  holding  and  managing  the  fund. 

2.  In  the  next  place,  we  conceive  that  the  purpose  of  the  trust, 
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in  the  present  case,  is  98  yet  unfulfilledy  and  most  be  so  daring  the  2  June  1837. 
subsistence  of  the  marriage.    It  was  a  trnst  constituted  before  mar-    ^^'^y^ 
riage,  in  special  and  express  terms,  to  divest  a  wife  of  all  manage-  Husband  v."^ 
ment  of  particular  estates,  and  to  vest  the  same  in  stranger  trustees,  Buchanan  and 
and  thos  render  more  effectual  an  exclusion  of  the  future  husband's       ^^' 
jus  mariti.    It  must  be  presumed,  that  that  was  made  advisedly  and  Opinion  of 
for  good  and  sufficient  reasons.     Hence,  the  parties  must  be  held  ju^!^^ 
to  have  meant  that  this  trust  should  subsist,  and  be  in  operation 
during  the  subsistence  of  the  marriage.     Till  the  marriage  is  dis- 
solved, therefore,  the  circumstances  or  considerations  must  be  held 
to  continue  in  full  force,  which  gave  rise  to  and  induced  the  truster 
to  execute  the  trust 

3.  Although  it  is  possible  that  many  cases  may  have  arisen  in 
which  parties,  who  may  have  executed  a  trust  rashly,  and  declared 
it  irrevocable,  will  be  entitled  to  revoke  it,  the  present  case  falls,  in 
no  respect,  within  that  class.  Not  only  was  the  object  of  the  trust 
legitimate  and  proper  in  the  present  case,  but  there  cannot  be  ob- 
tained, so  long  as  the  marriage  subsists,  any  consent  to  recall  it,  of 
the  same  nature,  and  adhibited  under  the  same  circumstances  under 
which  the  original  trust  was  constituted.  The  trnst  here  was 
created  by  a  party  sui  juris,  when  the  truster  was  free  and  unfet- 
tered. It  is  now  proposed  to  be  recalled  by  an  alleged  consent 
g^ven  by  her,  when  she  is  not  in  that  condition,  but  when,  on  the 
contrary,  she  is  under  curatory,  and  sub  potestate  mariti. 

There  cannot,  therefore,  be  the  same  consent  at  present  to  the 
dissolution  of  the  trust,  that  there  was  to  its  original  constitution. 

Finally,  there  is  another  consideration  founded  on  the  principles 
of  the  law  of  Scotland,  which,  we  think,  not  only  renders  it  very 
difficult  for  the  pursuer  to  execute  a  valid  revocation  of  such  a 
trust  as  that  now  in  question,  constituted  by  her  before  marriage, 
but  would  make  it  most  hazardous  for  the  trustees  or  others  to  act 
on  it  Any  deed  revoking  the  trust  must,  according  to  our  law 
and  practice,  be  executed  also  by  the  husband,  as  the  curator  of 
the  wife.  The  revocation  would  be  null  without  such  consent 
But  as  the  trust  manifestly  was  created  under  a  distrust  of  the 
husband,  and  in  bar  of  his  right  of  administration  or  of  his  curatory 
quoad  the  properties  conveyed  in  trust,  his  consent  given  to  the 
revocation  would  be  a  consent  for  his  own  benefit ;  and  as  he  would 
thus  be  auctor  in  rem  suam,  we  doubt  if  it  would  be  valid  to  any 
extent 

In  the  most  favourable  view  of  the  argument  for  the  pursuers,  a 
revocation,  obtained  on  such  a  consent  or  concurrence,  could  never 
bar  the  wife  from  subsequently  challenging  it  It  would  be  of  the 
nature  of  a  donatio  inter  virum  et  uxorem,  which  she  might  recall 
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2  June  1837.  at  pleasure ;  and  thus  the  trust,  even  if  it  could  be  revoked  to  any 

^^^V^^    effect,  or  for  any  period,  on  the  consent  of  the  husband  given  for 

Husband  *°    ^^^  ^^^  benefit,  might  be  revived  at  a  future  period  when  matters 

Buchanan  and  were  not  entire,  to  the  infinite  loss,  hazard  and  annoyance  of  the 

trustees,  or  others  connected  with  these  affairs,  who  might  have 

inconsiderately  relied  on  the  efficacy  of  the  recall. 

Upon  all  these  grounds,  we  think  that  the  defences  in  this  case 
should  be  sustained,  and  the  defenders  assoilzied  from  the  action. 

Lord  Mackenzie. — I  concur  in  the  above,  with  this  exception, 
that  I  do  not  doubt  that  a  wife  may  recall  a  trust  constituted  by  her 
for  the  management  of  her  estate,  but  not  declared  irrevocable.  I 
have  only  further  to  observe,  that  I  think  the  trust  in  this  case 
may,  by  fair  and  reasonable  interpretation,  be  limited  in  duration 
to  the  time  of  the  existence  of  the  marriage.  And  that  being  done, 
it  appears  to  me  that  such  a  trust,  constituted  in  a  marriage-con- 
tract, may  be  regarded  as  differenft  in  kind  from  an  ordinary  trust 
constituted  by  one  person  alone,  for  his  own  purposes.  A  mar- 
riage-contract has  effects  that  extend  even  beyond  the  rights  of 
both  husband  and  wife,  of  which  the  exclusion  of  the  legitim  by 
such  contract  affords  a  striking  example.  But  even  looking  to 
these  two  parties  alone,  such  a  trust  as  this,  which  vests  in  a  trus- 
tee a  right  as  against  the  husband,  for  the  protection  of  the  wife 
from  the  acts  of  both,  or  either  of  these  parties,  during  the  mar« 
riage,  seems  to  be  of  a  different  kind  from  ordinary  trusts  constitu- 
ted between  A.  and  B. 

Lord  Corehouse  concurred  in  the  above  opinion. 


Opinion  of 
Court. 


On  advising  the  process  with  these  opinions, 

LordJustice^Clerk. — This  being  a  new  case,  we  availed  ourselres 
of  the  suggestion  of  the  Lord  Ordinary,  and  submitted  the  papers 
for  the  opinions  of  the  other  Judges.  These  opinions  have  now 
been  returned,  showing  a  narrow  majority  against  the  interlocutor.  I 
was  formerly  in  favour  of  the  interlocutor,  and  I  have  seen  no  reason 
to  alter  my  opinion.  The  circumstance  of  this  trust  being  contain- 
ed in  a  marriage-contract,  is  no  reason  for  holding  there  is  no  power 
in  the  truster  to  recall  the  deed,  when  we  look  to  the  exclusion 
of  the  husband  otherwise,  and  an  express  proviso  as  to  how  he  is  to 
be  provided  for.  The  trust-deed  was  clearly  for  the  benefit  of  the 
lady.  She  executed  this  trust  on  the  footing,  that  though  the  jus 
mariti  be  excluded,  she  nevertheless  chose  to  manage  her  estate 
by  trustees.  Holding  that  the  trust  was  devised  for  her  benefit,  I 
do  not  see  why  she  should  lose  the  control  over  her  property ;  and 
I  think,  in  the  circumstances,  there  was  nothing  to  prevent  her  re- 
calling a  trust-deed  granted  for  her  exclusive  benefit. 
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herd  MeadowbanL — I  formerly  held  an  opinion  adverse  to  that  2  June  1837. 
entertained  by  your  Lordship ;  and  it  is  now  unnecessary  for  me  to    ^"^V^^ 
say  more  than  that  I  concur  in  the  opinions  of  the  majority,  as  ex-  ^usbai)d"o!" 
pressed  by  Lord  Cuninghame,  and  the  Judges  who  agree  with  him.  Buchanan  and 

Lard  Medwyn. — If  this  had  been  an  ordinary  trust,  by  which  a  Others*^ 
party  chose  to  tie  up  her  powers  of  management,  I  think  there  Opinion  of 
would  have  been  no  doubt  as  to  the  power  of  recalling  it.   The  same  ^^^' 
will  which  constituted  it  could  revoke  it.      But  there  is  a  very 
great  peculiarity  in  this  deed  of  trust.     This  was  a  party  about  to 
enter  into  a  new  situation  of  life,  when,  it  is  to  be  supposed,  the 
necessity  of  the  proposed  trust  was  well  considered  by  herself,  her 
future  husband,  and  her  friends.     This  is  termed  a  marriage^con- 
tract,  but  so  far  unlike  any  other,  that  there  is  no  provision  for  the 
husband  except  to  restrain  his  powers  over  his  wife's  property,  and 
no  stipulation  for  the  children.     The  husband,  in  the  event  of  sur- 
vivance,  is  provided  by  a  separate  deed — by  a  liferent  disposition  of 
Tushielaw.'    The  sole  object  of  the  trust-deed,  and  so  expressly 
declared,  was  to  protect  the  exclusion  of  the  jus  mariti,  and  thus 
to  regulate  the  rights  of  husband  and  wife  during  the  subsistence 
of  the  marriage,  and  to  protect  the  wife  from, her  own  acts,  influen- 
ced either  by  love  or  fear  of  her  husband.    And  when  I  see  a  deed 
carefully  prepared  with  a  view  to  this  precise  object,  which  can 
only  be  effectual  if  not  left  in  her  power  to  recall,  and  when  she 
declares,  with  the  assent  of  her  husband,  that  it  shall  not  be  revo- 
cable, are  we  to  hold  that  of  no  effect?  When  I  see  that  the  whole 
object  of  the  deed  is  to  provide  for  the  position  of  the  lady  during 
the  subsistence  of  the  marriage,  although  the  expression  be  used, 
that  during  her  life  the  power  of  revocation  is  suspended,  I  think 
the  terms  of  the  deed  have  somewhat  gone  beyond  the  instruction 
and  object  of  die  parties ;  and  I  do  not  think  it  would  be  unreason- 
able or  against  law  to  limit  the  provision  to  what  was  plainly  its 
purpose,  so  as  to  hold  it  irrevocable  only  during  the  subsistence  of 
the  marriage.     After  her  husband's  death,  this  mutual  contract, 
with  all  its  provisions,  would  be  at  an  end.     I  do  not  think  it  ought 
to  be  laid  out  of  view,  that  we  are  told  such  a  trust  would  be  irre- 
vocable by  the  law  of  England ;  and  although  I  would  not  go  upon 
the  principle  there  adopted,  there  is  much  practical  good  sense  in 
the  rule  itself,  which  recommends  it  strongly  to  my  mind.     If  it 
could  not  be  declared  irrevocable,  it  really  was  a  very  nugatory 
provision  indeed,  and  afforded  no  protection  to  the  exclusion  of  the 
husband's  influence  or  power  over  the  wife  in  the  administration  of 

her  estate. 

Lord  Glenlee  was  against  the  power  to  recall  this  particular 

trust.     It  was  in  one  sense  to  be  regarded  as  the  mere  will  and 
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8  June  1837.  pleasure  of  tbe  granter.     But  then  there  was  plainly  a  cause  for  the 

^••^V*^    trust :  it  had  an  object.     Now,  if  there  was  a  just  cause  originally 

Hu^^^  for  granting  the  deed,  and  if  that  still  subsists,  the  Court  ought 

Bucbanan  and'.not  to  allow  the  deed  to  be  recalled  arbitrio  of  the  granter,  but  ought 

to  protect  the  party  in  the  intended  benefit  of  her  own  act,  until  the 

cause  of  granting  ceases.     While  the  marriage  subsists,  so  does  the 

cause  of  granting ;  but  suppose  the  husband  to  die,  then  the  cause 

of  granting  has  come  to  a  termination. 

In  respect  of  the  opinions  of  the  consulted  Judges,  the  Lords  re; 
called  the  interlocutor  of  the  Lord  Ordinary,  found  tbe  trust-deed 
not  revocable  during  the  subsistence  of  the  marriage,  and  assoilzied 
the  defenders. 


Others. 

Opinion  of 
Court. 


Judgment 


Lord  Ordinary,  Jeffr^,        Act  Scl-Gen,  (Rutherjwrd,)  Pe»ney.  Alt.  Detm  tf 

Foe,  {Hopef)  A,  Wood,  Ivory.  James  J,  Smiih,  S.  S.  C.  James  Bal/oitr, 

W.  S.  JoAr  F.  SmiU^t  W.  S.  for  Tnistees.      John  B^Andrem^  S.  &  C.  for  Heir 
of  Entail  and  Younger  Children,  Agents.         T.  Clerk. 

R. 


SECOND  DIVISION. 


No.  CLXXX. 


2i  June  1837; 


LiEOT.-CoL.  CHARLES  S.  MACALISTER  and  Othebs, 
(Directors  and  Partners  of  the  Caledoniam  Paiey 

CoiMPAMY,) 

against 

RICHARD  ALEXANDER  and  Others,  (Partners  of  said 

Company.) 

Society. — Contract. — Circumstance9  tohere^  upon  the  eomtrvdm 
of  a  contract  of  copartnery  for  a  joint  stock  company^  and  res  geste 
of  meetings  of  directors  and  partners  consequent  thereon^  it  u>as  founds 
(1.)  TluU  titers. was  not  an  absolute  limitation  of  the  liabilities  of 
the  partners^  inter  «e,  to  the  anumnt  of  the  sums  severally  subscribed 
by  them  as  their  shares  in  the  copartnership*  (2.)  That  it  was  not 
an  implied  condition^  that  the  directors  of  the  company  had  no  right 
to  begin  business^  and  no  power  to  bind  the  partners  for  amy  debts 
or  obligations  on  behalf  of  the  company^  till  the  whole  capital  had  been 
subscribed  for  cfnd  secured.  (3.)  T/uU  the  powers  of  (lie  dir^rs  to 
borrow  money  on  Hie  responsibility  of  the  company  were  net  re' 
strained  by  a  particular  clause  in  the  contracts 
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In  1825,  a  prospectus  for  the  establishment  of  a  joint-stock  com-  2  June  1837. 
pany,  for  the  supply  of  the  inhabitants  of  Edbburgh  with  dairy     ^"^V^^ 
produce,  was  issued.    Applications  were  soon  made  for  shares  to  q^^^ ^°^ 
the  amount  of  L.50,800  sterling.     Parties  favourable  to  the  under-  Alexander  ant 

tiding  met,  and  a  committee  of  management  was  appointed,  who      '^ 

framed  a  report,  explaining  the  measures  adopted,  and  the  addition-  Narrative, 
al  steps  to  be  taken  with  a  view  to  the  constitution  of  the  com- 
pany. The  committee  purchased  the  lands  of  Wheatfield  for 
L.  12,000,  which  a  general  meeting  of  the  siibscribors,  held  on  2d 
February  1826,  ratified;  and  the  committee  received  thanks  for 
making  ihe  purchase-and  preparing  dm  genemt  airangements.  The 
gentlemen  submitted  by  the  committee,  for  the  ofl&ce  of  directors 
were  electeii;  p.ower  was- given  to  them  to  complete  the  purchase 
of  ground  necessary  for  the  undertaking,  to  erect  suitable  accom- 
modations, to  employ  a  manager*  and .  Qther  .servants,  and  to  take 
all  such  steps  as  might  seem  expedient  for  advancing  the  pro- 
sperity of  the  establbhment  .  The  report  of  the  committee  was 
approved  of,  and  the  gentleman  who  had  acted  as  secretary  was 
directed  to  prepare. a  draft  of  a  contvact. of  copartnery  .for  the 
conuderatipn  of  the  directors.  The.  directors  proceeded  to  ap- 
pdnt  a  manager,  and  they  purchased  the  lands  of  Meadowbank  at 
the  price  of  L.8400,  and  shortly  afterwards,  a  small  additional 
piece  of  ground  at  Meadowbank,  at  the  price  of  L.1350.  At 
a  meeting  of  the  directors  in  April  1825,  it  was  explained,  that 
the  su^is  subscribed  might  be  assured  at  L.20,000,  and  that  the 
contract  was  signed  by  proprietors  holding  stock  to  that  amount* 

The  first  article  of  the  contract  declared,  that  the  company  had 
coolimenced  upon  the  28th  of  January  1825 ;  that  the  partners  should 
be  bound  to  pay  according  to  their  subscriptions.;  that  they  should 
have  right  to  the  profits,  and  be  liable  to  the  losses  arising  upon 
the  business ;  *  that  they  should  be  bound  to  relieve  each  other  <  of 
*  all  the  debts  and  engagements  of  the  company,  only  to  the  extent 
^  of  and  in  proportion  to  their  respective  shares  therein  f  that  the 
directors  should  be  authorised  to  retain  as  many  of  the  shares  as  they 
thought  proper,  and  should  not  dispose  of  them  at  a  sum  under  L.25 
per  share,  the  premium  to  go  to  the  profit  and  loss  of  the  company ; 
that  the  directors  should  have  power  to  purchase  whatever  land  or 
premises  they  should  deem  proper,  and  should  complete  the  pur- 
chases ahready  made  of  Wheatfield  and  Meadowbank,  and  general- 
ly adopt  whatever  steps  they  night  deem  expedient  for  the  advance- 
ment of  the  concern.  The  directors  were  empowered  to  borrow 
money  on  the  credit  and  security  of  the  company,  by  way  of  cash- 
credit,  to  the  extent  of  L.8000,  provided  there  was  stock  of  the 
company  subscribed  for  and  unpaid  to  that  amount. 
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Macalister  and 
Othen  V. 
Alexander  and 
Othen. 

Karrative. 


2  June  1837.       Art.  2.  contains  a  stipulation  somewhat  similar  to  that  contained 

n  article  L,  as  follows :  *  That  the  partners  shall  be  bound  to 
relieye  each  other  of  all  the  debts  and  engagements  of  the  com- 
pany, in  the  proportion  of  their  respective  interests  or  shares  in 
the  capital  stock/ 

By  article  eighth  it  was  declared,  *  That  the  directors  in  the 
management  shall  have  full  power  to  make  purchases  of  land, 
ground,  or  other  premises  which  they  shall  deem  necessary  for 
the  concern,  and  are  hereby  authorised  to  complete  and  cany  into 
eiFect  the  purchases  made  of  the  lands  of  Wheatfield  and  Meadow- 
bank,  and  to  take  all  requisite  measures  for  the  erection  of  suit- 
able accommodations  for  the  dairy  establishments,  and  to  enter  into 
all  contracts  or  deeds  necessary  in  the  concerns  of  the  company^ 
and  otherwise  to  carry  into  effect  and  execution  the  objects  of  the 
company,  and  to  take  all  such  steps  as  to  them  may  seem  expe- 
dient and  beneficial  in  forwarding  the  prosperity  of  the  establish* 
ment ;  and,  according  to  their  sound  discretion,  to  dispose  of  the 
lands  of  Wheatfield,  or  feu  them,  and  also  to  feu  such  parts  of 
Meadowbank,  from  time  to  time,  as  they  think  proper :  Also^  with 
full  power  to  them  to  engage  the  manager,  accountant  and  cashier^ 
and  all  other  servants  necessary  for  the  establishment,  of  defining 
their  respective  duties,  of  fixing  their  salaries  or  wages,  and  of 
dismissing  them  when  they  shall  see  occasion ;  and  that  the  pe;^ 
son  or  persons  to  whom  the  custody  of  the  company's  cash  is  to 
be  intrusted  shall,  and  any  other  servant  of  the  company,  if  re- 
quired, whether  intrusted  with  cash  or  not,  shall  find  caution  to 
such  an  extent  as  may-  be  thought  proper  by  the  directors :  And 
as  experience  may  point  out  various  regulations  which  may  be 
ailopted  with  advantage  to  the  company,  the  said  directors  shall 
have  power  to  make  bye-laws,  rules  and  regulations  for  the  manage- 
ment of  the  concern,  as  they  shall  think  fit :  Providing  always, 
that  such  bye-laws,  rules  and  regulations  be  not  inconsistent  with 
this  contract,  and  that  they  shall  be  laid  before  the  first  general 
annual  meeting  for  approbation ;  but,  in  the  meantime,  such  bye- 
laws,  rules  and  regulations  shall  be  in  force  until  such  general 
meeting :  And  it  is  further  provided  and  declared,  that  the  power 
of  the  directors  in  the  above-menjtioned,  and  all  other  particulars, 
shall  be  subject  to  such  limitation,  extension  or  alteration,  as  a 
general  meeting  shall  think  fit :  All  which  acts  of  administration 
shall  be  effectually  binding  and  obligatory  upon  the  company,  and 
*<  whole  individuids  thereof.' 

By  article  ninth  it  was  declared,  <  That  the  sums.effeiring  to  the 
f  nutnber  of  shares  subscribed  by  the  members  (^  the  said  company 
<  respectively,  shall  be  advanced  and  paid  in  such  instalments  as  the 
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directors  shall  see  proper  to  call  for,  and  that  in  such  mode,  and  2  Jud«  ld37. 
at  such  times,  and  to  such  amount  as  they  shall  think  proper,     ^^X^. 
upon  premonition  of  one  month  before  the  term  of  payment  being  others  v. 
given  to  the  subscribers  respectively,  by  letter,  addressed  to  each  Alexander  and 

of  them,  signed  by  the  secretary,  and  put  into  the  General  Post-      1 

office  of  Edinburgh,  with  legal  interest  of  such  parts  of  said  share  NamttTe. 
so  called,  from  the  date  fixed  for  payment,  and  until  payment 
thereof  is  made ;  and  in  no  event  shall  it  be  in  the  power  of  the 
directors  to  call  upon  the  partners  for  a  sum  beyond  that  subscribed 
for  by  them  respectively;  and,  in  case  any  of  the  instalments 
shall  not  be  regularly  paid  by  any  of  the  partners  at  the  period  at 
which  the  same  is  declared  to  be  payable,  and  ordered  by  the 
directors,  or  a(  least  within  fourteen  days  after  a  demand  in  wri- 
ting by  the  secretary  of  the  company  shall  have  been  made  there* 
for,  it  shall  be  in  the  power  of  the  trustees,  or  their  quorum,  to 
prosecute  for  the  same,  and  a  fifth  part  more  thereof,  in  name  of 
penalty,  to  be  added  to  the  general  account  of  profit  and  loss ;  or 
it  shall  be  in  the  power  of  the  directors  to  declare  such  defaulters 
to  have  lost  any  right  to  be  or  to  become  partners  of  this  concern, 
and  their  shares  to  be  forfeited  to  the  company,  together  with  all 
previous  instalments  paid  by  them  into  the  concern :  And  upon 
such  declaration  being  notified  to  the  defaulters,  by  letters  ad- 
dressed under  the  haqd  of  the  secretary  of  the  company,  they 
shall  eo  ipso  be  held  to  have  forfeited  their  shares,  without  any 
farther  intimation  or  process  of  law  to  be  used  for  that  effect;  and 
immediately  thereafter,  the  directors  shall  have  power  to  dispose 
of  the  same  as  they  shall  judge  proper.' 
By  the  thirteenth  clause  it  was  provided,  that  where  a  partner    ^ 
was  allowed  to  retire,  or  to  sell  his  shares,  he  should  be  entitled  to 
relief  of  the  whole  of  the  antecedent  debts  and  engagements  of  the 
company,  and  that  the  other  partners  should  '  bind  and  oblige 
'  themselves  severally  to  relieve  him  in  proportion  to  their  shares, 
*  and  to  the  extent  of  their  liability  herein*before  expressed.' 

Art.  2L  provides,  that  each  of  the  partners  shall  assign  to  the 
company  and  directors  his  shares  and  profits  of  the  concern,  in  se- 
curity of  the  debts  and  engagements  of  the  company,  and  in  secu- 
rity of  any  debts  or  prestations  owing  by  each  partner  to  the  com- 
pany, and,  in  general,  in  security  of  the  performance  and  observance 
of  his  part  of  the  premises. 

At  the  first  annual  general  meeting,  on  29th  May  1826,  a  full 
report  was  submitted,  detailing  the  steps  which  had  been  adopted, 
and  containing  a  complete  state  of  the  affairs  of  the  company  up  to   . 
that  date.    In  particular,  it  was  explained,  that  though  names  were 
put  down  for  shares  to  the  sum  of  L.  50,800,  yet  the  contract  had 
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2  June  1837.  Only  been  signed  by  proprietors  holding  shares  to  the  yabe  of 
^"^y^*^    L.  20,150.     At  this  meeting,  the  directors  expressed  their  confi- 

Othent!' "   dence  in  the  stability  of  the  concerni  provided  the  arrears  of  the 

Ainaoderand  instalments  of  stock  were  paid  up,  and  the  partners  exerted  them- 
"'  selyes  on  behalf  of  the  undertaking.     The  report  was  unanimously 

NarnuiTe.       approved  of,  and  an  additional  call  of  fifteen  per  cent,  on  the  shares 
authorised. 

Many  of  the  subscribers  ceased,  subsequently  to  this  meeting,  to 
take  an  interest  in  the  concern^  and  declined  to  pay  the  instalments 
when  called  for.  The  directors  being  thus  prevented  from  meetiJig 
the  engagements  of  the  qoippany,  were  compelled  to  raise  money 
for  that  purpose.  A  great  depression  ensued  in  the  value  of  the 
heritable  property,  the  returns  from  which  fell  far  short  of  the  in* 
terest  payable  on  the  prices,  and  a  gradual  accumulation  of  debt 
took  place,  which  absorbed  the  profits* 

In  1828,  the  directors  obtained  from  an  accountant,  a  report, 
bringing  down  the  state  of  the  company's  transactions  to.  the  6tli 
of  January  1828,  and  showing  that  a  considerable  loss  was  m- 
evitable,  unless  the  capital  actually  subscribed  was  paid  up,  sod 
some  part  of  the  heritable  property  disposed  ofl  An«nnnal  genenl 
meeting  of  the  company  was  held  on  the  26th  of  May  1826^  is 
terms  of  the  contract  of  copartnery ;  and  this  meeting  having  taken 
the  accountant's  report  into  their  consideration,  unanimously  re- 
solved that  the  lands  of  Meadowbank  and  Wheatfield  should  be 
advertised  for  sale,  and  the  proceeds  of  the  sale,  if  effected,  spplied 
in  payment  of  the  debts,  and  that  the  whole  of  the  outstanding  in- 
stalments  of  the  subscribed  stock  should  be  called  up.  The  great 
fall  in  the  value  of  property,  and  the  resistance  of  many  of  the 
shareholders  to  the  demands  for  payment  of  the  instalments  due  by 
them,  produced  disastrous  effects  on  the  company.  A  general 
meeting  was  held  on  the  18th  of  February  1830,  and  to  this  meet- 
ing a  report  on  the  affiurs  of  the  company  was  submitted,  on  con- 
sidering which,  it  was  resolved  to  wind  up  the  concern  with  as  little 
delay  as  possible ',  and  the  directors  were  empowered  to  adopt  steps 
for  the  disposal  of  the  property,  and  to  compel  payment  of  the  out- 
standing instalments.  The  business  of  the  company  was  soon  after 
brought  to  a  close,  and  the  property,  with  the  exception  of  Mes- 
bowbank,  was  disposed  of  at  a  great  loss ;  the  total  loss  upon  tbe 
prices  of  the  property  being  L.1 7,985  :  9  :  6^. 

The  pursuers,  directors  and  partners,  or  those  in  whose  right  tbey 
stand,  had  made  large  advances  from  their  own  private  funds,  for  tbe 
purpose  of  liquidating  the  debts  and  obligations  of  the  compaoft 
and  they  now  brought  the  present  action  of  relief  against  the  sol- 
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vent  partners  of  the  company,  who  (independently  of  several  spedal  ^  *^""®  ^^^* 
defences)  pleaded  generally,  in  defence — (1.)  That  in  a  question  J^T^'^'^  ^ 
inter  socios,  they  could  only  be  made  liable  to  the  eztent  of  the  others  v. 
sharerfflir  which  they  originally  subsctibed,  in  respect  of  the  ex-  Alexander  and 

press  stipulation  to  that  effect  in  the  .contract.     (2.)  That  as  the     ^ 

greater  pordon  of  the  d^bt  concluded  for  in  the  summons  was  con-  Defenders' 
tracte'dby  means  of-  advances  made  by  individual  directors  out  of 
their  own  funds,  or. of.  obligations  entered  into  by  them  on  their 
personal  responsibility,  and  as  they  were  not  sanctioned  by  the 
terms  of  the  contract  of  copartnery,  the  pursuers  had  no  claim  of 
relief  agmnst  the  defenders  for  such  advances  or  obligations.  (3.) 
That  the  defenders  were  protected  by  the  express  stipulations  of 
the  contract^  as  Well  as  at  compion  law,  from  all  liability  for  the 
mismanagement  or  illegal  actbgs  jof  the  other  directors ;  and,  in 
particular,  from  all  acts  or  deeds  done  by  them,  not  sanctioned  by 
the  contract  of  copartnery.  (4.)  That  the  pursuers  are  barred  from 
maintaining  their  present  chum  against  the  defenders,  in  respect 
that,  contrary  to  the  fair  meaning  of  the  contract,  they  commenced 
the  business  of  the  partnership  before  the  whole  stipulated  capital 
had  been  subscribed  for,  or  a  sum  necessary  for  the  commencement 
of  the  bonness  secured  or  realised.  (6.)  The  present  demand  was 
excluded  by  the  express  provisions  and  stipulations  in  the  contract, 
whereby  the  liability  of  each  partner  was  distinctly  limited  to  the 
amount  of  Jiis  own  subscribed  share  of  stock,  the  defenders  having 
paid  up  their  shares  to  the  full  amount  of  their  respective  subscrip- 
tions.   . 

The  Lord  Ordinary  pronounced  the  following  interlocutor,  add- 
ing a  note,  explanatory  of  the  three  findings  which  are  adopted 
as  the  rubric  of  this  case. 

«  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  ^^d  OrdU 
^  very  fully  on  the  closed  record,  and  whole  process,  and  made  i^^JTytor."^'* 

*  avisandum,  repels  the  defence  founded  on  the  clause  (or  clauses) 

<  in  the  contract  of  copartnership  alleged  by  the  defenders  to  im- 

<  port  an  absolute  limitation  of  the  liabilities  of  the  partners  inter 
^  se,  to  the  amount  of  the  sums  severally  subscribed  by  them,  for 

*  and  as  their  shares  in  the  said  copartnership ;  repels  also  the  de- 

<  fence  founded  on  the  allegation,  that  the  pursuers  or  directors  of 

*  the  said  company,  had  no  right  to- begin  business,  and  no  power 

*  to  bind  the  partners  for  any  debts  or  obligations  on  behalf  of  the 

<  said  company,  till  the  whole  capital  of  L.50,000  had  been  sub- 

*  scribed  for  and  secured ;  and  farther,  repeb  the  defence  founded 

*  on  the  clause  or  provision  of  the  contract,  by  which  the  defenders 

*  allege  that  the  powers  of  the  directors  to  borrow  money,  on  the 
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2  June  1837.  ^  reBponsibility  of  the  company  and  the  partners  thereof,  were  re- 
.  ^'^^V^^  *  strained  ;  and  before  farther  answer,  appoints  the  cause  to  be  en- 
Otherri;?  ^  *  rolled,  that  parties  may  explain  in  what  way  the  cases  of  the  se- 
Aiexander  and  <  veral  defenders  are  or  may  be  affected  by  this  deliverance,  what 
^^  <  findings  or  decernitures  may  be  required  to  apply  it  to  their  se- 

*  veral  cases,  and  what  farther  determinations  may  be  necessary  to 
'  exhaust  the  cause  as  to  the  said  several  defenders,  or  any  of  them.' 

Note.  Note, — *  The  first  of  the  above-mentioned  defences  appeared  to 

*  be  that  chiefly  relied  on.     It  was  rested  mainly  on  the  provision 

<  in  the  close  of  the  first  article  of  the  contract,  <  that  the  partners 
<'  should  be  bound  to  relieve  each  other  of  the  debts  and  engage- 
<<  ments  of  the  company,  only  to  the  extent  of,  and  in  proportion 
*^  to  their  respective  shares  therein,'  and  partly  upon  passages  in 
^  the  8th,  9th,  and  13th  articles,  which  were  said  to  confirm  the 

*  construction  put  by  the  defenders  on  this  first  provision.    Accord- 

<  ing  to  that  construction,  this  provision  was  specially  intended  to 

<  protect  the  body  of  partners  from  the  consequences  of  over-trad- 
^  ing,  or  rash  and  imprudent  dealings  on  the  part  of  the  directon, 

<  and  was  equivalent  to  an  injunction,  that  they  should  at  no  time 

<  put  more  than  the  subscribed  capital  at  hazard,  under  pain  of  be- 

<  ing  made  personally  answerable,  and  without  relief,  for  the  con- 
^  sequences  of  any  more  extensive  speculations.  Now,  if  any  thing 
'  be  clear  in  this  case,,  the  Lord  Ordinary  takes  it  to  be,  that  this 

*  limitation  of  the  provision  to  the  case  of  directors  having  occasion 

<  for  relief,  is  totally  inadmissible.     It  is  in  express  terms  a  pro?i- 

*  sion  limiting  the  right  of  relief  of  all  the  partners,  as  against  eaeh 

*  other.     The  case  of  directors  is  not  once  named  or  alluded  to  in 

<  any  part  of  the  article,  and  it  is  not  less  (but  more)  extravagant  to 
^  say,  that  it  applies  exclusively  to  them,  than  it  would  be  to  say, 

<  that  they  alone  were  exempted  from  its  operations.   If  it  had  really 

*  been  intended  to  impose  such  a  restriction  upon  the  powers  of  the 

<  directors  to  bind  the  company,  it  is  inconceivable  that  the  parties 

<  should  have  introduced  it  into  this  first  article,  which  merely  sets 

*  forth  the  universal  and  common  law  rights  and  liabilities  of  the 

<  partners,  instead  of  bringing  Tt  in  as  a  limitation  of  the  great  ge- 

<  neral  powers  given  to  those  directors  by  article  eight,  (which  does 

<  contain  a  special  limitation  as  to  borrowing,)  or  as  a  qualification 

<  of  the  great  immunities  conferred  on  them  by  article  twenty-one. 

<  If  the  true  meaning  and  effect  of  the  restraining  words  now  cited 

<  be,  therefore,  as  the  defenders  contend,  it  necessarily  follows  that 

<  no  one  partner  of  the  company,  who  has  been  obliged  by  a  credi- 

<  tor  to  pay  any  of  its  debts  or  engagements,  or  who  is  distressed 
^  by  such  a  creditor,  will  be  entitled  to  any  relief  from  the  other 

*  partners,  beyond  the  amount  which  may  remain  unpaid  upon  the 
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subscribed  capital  of  each ;  and  if  all  have  paid  up  their  whole  sub-  2  June  Ig37. 
scriptioQS,  he  will  be  entitled  to  no  relief  at  all.     Now,  the  first    ^^/^ 
question  is,  whether  it  is  conceivable  that  so  monstrous  and  unjust  others^;^  *" 
a  provision  could  be  intended,  or  could  by  possibility  be  admitted  Alexander  and 
to  have  effect  ?  The  Lord  Ordinary  has  never  been  able  to  get  ^^.!!Zl 
over  this,  and  thinks  that  any  construction  of  which  the  words  are     Note. 
at  all  susceptible  must  be  preferred  to  one  which  would  lead  to 
such  a  consequence. 

*  The  defenders,  indeed,  endeavour  to  show,  that  the  consequences 
would  all  fall  back  upon  the  directors ;  and  that,  if  it  was  right 
that  they  should  not  trade  beyond  their  capital,  except  at  their 
own  peril,  there  would  be  no  harm  in  denying,  even  to  an  innocent 
partner,  who  might  be  subjected  in  the  consequences  of  their  so 
over-trading,  all  relief  as  against  the  other  innocent  partners,  see- 
ing  (they  said)  that  he  might  still  have  relief  against  the  rash  di- 
rectors themselves.  But  this  is  evidently  altogether  fallacious. 
Take,  first,  the  most  favourable  case  for  the  defenders — assume  (con- 
trary to  the  fact)  that  the  directors  would  do  wrong  in  trading  be- 
yond the  capital,  and  suppose  that  a  private  partner,  having  no 
concern  with  the  management,  is  obliged  to  pay  a  debt  so  con- 
tracted, is  there  any  justice  or  common  sense  in  saying  that  he 
shall  not  be  relieved  by  the  other  partners,  who  were  equally  liable 
to  such  distress?  Or,  under  the  words  relied  on,  would  he  be 
enabled  to  claim  relief  from  the  directors  who  over-traded? 
Those  directors  are  not  liable  for  each  other.  The  individuals  who 
subjected  the  concern  to  thexlebt  may  be  all  insolvent,  and  the 
whole  subscribed  capital  may  have  been  long  ago  paid  up.  Then 
the  directors  are  all  necessarily  partners;  and  it  is  not  easy  to  see 
how  they  should  not  have  the  benefit  of  the  provision  in  question 
as  well  as  the  others.  There  is  confessedly  no  provision,  nor  any 
thing  like  a  provision,  in  the  contract,  that  the  individual  direc- 
tors who  over-trade  shall  be  bound  to  relieve  the  partners  who 
may  be  consequently  distressed  by  the  company  creditors;  and 
what  the  defenders  seem  to  go  on,  in  this  attempt  to  escape  from 
the  result  of  tlieir  construction,  is  really  nothing  more  than  some 
vague  notion  of  equity,  and  an  assumed  common-law  liability  of 
the  directors  to  an  award  of  damages  and  reparation  as  the  penalty  of 
their  so  over-trading.  In  any  ordinary  case,  however,  there  would 
plainly  be  no  such  liability ;  and,  in  the  cases  most  likely  to  occur, 
there  would  be  no  shadow  even  of  equity  in  seeking  to  subject 
them  to  such  a  penalty.  There  is,  in  point  of  fact,  it  must  always 
be  remembered,  no  declaration  in  the  contract  that  no  engagement 
shall  ever  be  entered  into  beyond  the  subscribed  capital.  Now, 
suppose  the  whole  of  that  capital  paid  up,  and  yielding  great  pro- 
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fitS)  under  an  admirable  system  of  management,  and  that  the  di* 
rectors,  in  order  to  increase  thosfe  profits,  contract  for  one  hun- 
dred more  cows,  and  a  corresponding  range  of  new  cow-honses, 
conld  it  ever  be  said  that  this  was  a  malversation,  for  which,  in  the 
event  of  any  ultimate  miscarriage,  they  could  be  made  liable  at 
common  law  in  their  own  persons,  and  without  relief  from  t&eir 
partners  ?  And  if  there  would  plainly  be  no  such  liability  at  com- 
mon law,  how  is  it  possible  to  construe  or  spell  it  out  of  a  provi- 
sion in  the  contract,  which  makes  no  distinction  between  directors 
and  other  partners,  and,  instead  of  imposing  any  extraordinary 
liability  on  its  members,  consists  wholly  in  a  declaration  (as  the 
defenders  at  least  allege,)  that  they  shall  all  be  freed  from  the 
common  and  natural  liability  of  partners? 
<  But  the  radical  fallacy  of  the  defenders'  attempt  to  palliate  the 
revolting  consequences  of  their  doctrine,  is,  that  it  is  not  true^  in 
point  of  fact,  that  engagements,  which  cannot  be  answered  by  the 
subscribed  capital  of  the  company,  must  necessarily  have  been 
contracted  by  over*trading  on  the  part  of  the  directors ;  and  that 
it  is,  on  the  contrary,  undeniable,  that  cases  must  continually  oc- 
cur in  which  the  fiatural  right  of  partners  to  be  rateably  relieved 
of  company  debts  by  each  other,  would  be  most  unjustly  cut  off 
by  that  interpretation,  while  there  was'not  the  least  pretext  for 
recurring  on  the  directors,  or  any  one  eke,  for  reparadon.  Sop- 
pose  the  whole  capital  paid  up,  and  yielding  a  large  profit,  and  the 
directors  resolved,  notwithstanding,  to  incur  no  new  expense  be- 
yond the  amount  of  the  s&id  capital  actually  in  their  hands :  Sup- 
pose that  the  final  call  on  the  partners  had  recently  yielded  L.  10,000, 
and  that  this  sum  was  deposited  in  a  bank,  arid  that,  on  the  fidth 
of  this,  they  had  contracted  for  L.2000  worth  of  cows,  and  L.ftOOO 
worth  of  new  buildings ;  these  undoubtedly  would  be  engagements 
within  their  powers,  and  the  line  of  their  duty,  even  according  to 
the  rigid  and  imaginary  restriction  of  the  defenders.  But  sup- 
pose the  bank  to  fail — the  eows  to  die  of  distemper — the  houses 
to  be  destroyed  by  fire,  and  the  whole  concern  to  be  broken  up, 
before  the  prices  of  these  articles  were  paid,  and  then  suppose  that 
the  sellers  and  contractors  should  sue  an  individual  partner  for  those 
company  debts,  and  obtain  decreet  against  him,  could  it  be  seriously 
maintained  that  he  should  have  no  relief  whatever  against  his  part- 
ners, but  be  obliged  to  pay  L.7000  of  company  debts  out  of  his 
own  pocket,  from  the  m^re  accident  of  bis  having  been -selected 
by  a  company  creditor  in  preference  to  all- or  any  of  those  who 
were  equally  liable  to  their  diligence  ?  Yet,  if  the  defenders'  read- 
ing of  the  provision  it^  question  is  the  right  one,  this  wbiild  be  the 
inevitable  consequence.     The  partners  are  only  to  relieve  each 
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"^  other  to  the  extent  of  their  subscribed  capital  still  unpaid ;  but,  2  June  1837. 

*  in  the  supposed  case,  it  is  all  paid,  and  the  debts  haying  been'con-  m^^^j^^j 

<  tracted  when  there  was  abundant  capital  in  the  hands  of  the  direo-  Otben  v, 

*  tors  to  answer  them,  even  the  shallow  pretext  of  handing  him  oyer  olhere.^"*"^ 

*  to  them  for  indemnity  would  be  excluded.     It  is  needless,  indeed,      

^  to  go  to  such  an  extreme  case  as  has  now  been  supposed,  for  the     ^^^' 

purpose  of  testing  the  doctrine  of  the  defenders,  since,  unless  it  be 

<  held  that  no  company  is  to  contract  any  debts  or  engagements 
^  after  its  subscribed  capital  is  paid  up,  however  ample  the  stock  in 

<  which  that  capital  has  been  invested  may  be  to  answer  them  at  the 

*  time,  it  is  obvious  that  unavoidable  misfortunes  may  reduce  the 

<  creditors  to  the  necessity  of  coming  on  individual  partners  for  sa- 

*  tisfoction,  and  that  the  most  unheard-of  injustice  must  be  done,  if 

<  they  were  to  be  excluded  from  all  claim  of  relief  on  their  asso- 

*  dates. 

*  The  Lord  Ordinary  is  satisfied,  therefore,  that  this  cannot  be 

*  the  meaning  and  effect  of  the  provision  relied  on  by  the  defend- 

<  ers ;  and  the  next  question,  therefore,  is,  what  then  is  its  mean- 

<  ing,  and  how  are  the  words  of  it  to  be  satisfied  ?  These  words, 

<  no  doubt,  are  awkward  and  ill  assorted,  but  to  him  he  will  con- 

*  fess  that  they  seem  of  very  little  importance ;  the  whole  passage 

<  from  the  word  ^  declaring,'  in  the  first  line  of  the  page  to  the  end 

<  of  the  article,  being,  in  his  opinion,  little  more  than  an  idle  am- 
plification of  the  elementary  principle  of  all  copartnerships,  and 

<  which  would  be  implied,  though  not  once  mentioned  in  the  con- 

*  tract,  viz,  that  the  partners  should  share  profit  and  loss  according 
^  to  their  interests  in  the  concern,  the  words,  <  but  only  to  the  ex- 
<<  tent  of,  and  in  proportion  to  their  shares  therein,'  being  merely  a 

*  clumsy  and  tautological  way  of  expressing  a  proportional  liability, 
^  and  which,  with  a  slight  variance,  might  have  been  more  clearly 

<  worded,  as  follows,  <  but  each  only  to  an  extent  proportional  to 
<<  his  share  in  the  stock  of  the  said  company.'     But  though  the 

<  Lord  Ordinary  inclines  strongly  to  think  this,  and  no  more,  the 

<  true  meaning  of  the  words  in  question,  he  conceives  that  the  pe- 

*  culiar  form  of  expression  may  be  explained  by  one  or  two  sup- 

*  positions,  equally  inconsistent  with  the  views  of  the  defenders, 

<  and  either  of  them  far  preferable  to  their  interpretation.     The 

<  clause,  it  will  be  observed,  sets  out  with  declaring  generally,  and 

<  without  qualification,  that  the  *  partners  shall  have  right  to  the 
^<  profi.ts,  and  be  liable  to  the  losses  arising  upon  the  said  business;' 

*  and  it  is  only  after  having  made  this  sepprate  and  absolute  provi« 

<  sion,  that  it  proceeds  to  say,  ^  and  shall  be  bound  to  relieve  each 
«  other  of  the  debts  and  engagements  of  the  company,  but  only  to 
<^  the  extent  of,  and  in  proportion  to  their  shares.'     Now,  the  Lord 

*  Ordinary  would  suggest  that  the  debts  and  engagements  of  the 
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9  June  1837.  c  company  thus  contradistinguished  from  its  losses,  may  have  been 
^  ^y^^  .  *  meant  of  such  debts  and  enirasements  only  as  mieht  be  satisfied 

Macalister  and  ,.,  ,  ,  %    •  .T.i  /.« 

Otiiors  V.  Without  loss  to  the  company,  as  being  withm  the  amount  of  the 

Alexander  and  <  unpaid-up  shares  of  the  several  partners;  and  that  the  limitation 

1  *  meant  no  more  than  this,  that  when  any  individual  partner  was 

Kote.  (  distressed  for  debts  of  this  description,  he  was  to  be  entitled  to 

^  proportional  and  total  relief  from  the  rest,  but  to  the  extent  only 

<  of  those  unpaid  shares,  by  means  of  which  the  matter  might,  in 

<  such  a  case,  be  settled  without  any  sacrifice  of  the  funds  actually 

<  in  the  hands  of  the  company,  and  vested  in  its  business,  and, 

<  consequently,  without  giving  occasion  to  any  thing  that  could  be 

<  entered  as  loss  in  the  books  of  the  concern.    When  the  debts  and 

<  engagements,  however,  exceeded  the  amount  of  unpaid  shares, 

<  they  necessarily  fell  upon  the  input  or  vested  stock  (or  its  profits,) 

<  and  thus  passed  into  the  separate  head  of  losses,  for  which,  by 

*  the  preceding  part  of  the  clause,  the  whole  partners  are  made 

<  liable  absolutely,  and  without  any  limitation.     If  this,  however, 

<  be  the  just  view  of  the  provision,  it  is  certain  that  the  pursuers 

<  are  entitled  to  judgment,  the  whole  sums  for  which  they  now  call 

<  on  the  defenders  being  either  truly  and  literally  losses,  or  debts 

<  and  engagements,  which  remain  after  all  the  subscribed  stock  has 

*  been  applied  towards  their  liquidation. 

<  The  second  supposition,  (which  is  not  inconsistent  with  the 

<  preceding,)  by  which  a  just  and  reasonable  meaning  may  be  given 

<  to  the  words  in  dispute,  is,  that  they  were  intended  not  to  cut  off 

*  the  inherent  right  of  a  distressed  partner  to  equal  relief  from  the 

*  others,  but  only  to  oblige  him  to  seek  it  simultaneously  and  pro- 

<  portionally  from  them  all ;  to  deprive  him,  in  short,  of  the  power 

<  competent  to  an  extraneous  creditor  of  the  company,  of  selecting 

<  one  or  a  few  to  bear  the  common  burden,  and  to  make  it  neces- 

*  sary  at  once  to  convene  the  whole,  and  to  come  against  each  only 

*  to  the  extent  of  the  proportion  indicated  by  the  amount  of  his 

<  share  in  the  concern.     This,  it  is  conceived,  was  a  proper  and 

<  laudable  object,  and  will  fully  explain  and  satisfy  the  words  of 

*  the  provision  in  question.     Understood  in  this  sense,  too,  it  has 

<  been  carefully  attended  to  by  the  pursuers  in  framing  their  sum* 

<  monS)  the  conclusions  being  directed  against  the  whole  solvent 

<  partners  of  the  company,  and  only  for  their  rateable  and  propor- 

<  tional  shares  of  the  sums  demanded. 

<  If  the  case  had  admitted  of  no  other  solution,  the  Lord  Ordi- 
'  nary  would  have  adopted  either  of  these  constructions  in  prefer- 

<  ence  to  that  of  the  defenders.   And  indeed  he  is  strongly  inclined 
« to  the  views  on  which  the  last  of  them  is  founded.     But  he  has 

<  already  stated,  that  he  considers  both  as  unnecessary,  and  is  satis- 

*  fied,  on  the  whole,  that  the  words  so  much  relied  on  are  mere 
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*  surplusage^  and  mean  nothing  more  tban  what  was  already  ex-  2  June  1837. 

*  pressed,  and  would  indeed  have  been  implied,  if  the  whole  clause     ^^"^V^ 

*  had  been  omitted.     One  main  reason  for  this  opinion  is  derived  others  wf'*" 

^  from  the  tenor  of  that  part  of  the  second  head  or  article  of  the  Alexander  aod 
^  contract,  in  which  the  whole  of  the  passage,  already  referred  to  ^^^"'^ 

*  in  the  first  article,  is  carefully  repeated,  with  one  or  two  slight      Note. 

<  verbal  changes,  and  the  remarkable  omission  of  the  words,  *  but 
**  only  to  the  extent  of,'  on  which  the  whole  case  of  the  defenders 

<  depends.     From  the  words,  <  bind  and  oblige,'  in  the  fourth  line 

*  of  this  second  article,  to  <  shares  of  the  capital  stock,'  in  the  ninth 

<  line,  the  whole  is  a  literal  transcript  of  the  passage  in  the  first 
^  article,  including  the  obligation  of  relief,  of  which  so  much  has 

*  been  said ;  and  the  material  thing  is,  that  this  obligation  of  relief 

*  is  expressed  in  the  second  edition  without  any  limitation,  except 

<  that  of  being  proportional  to  the  interest  in  the  stock.     It  now 

*  runs  tlius :  *  and  shall  be  bound  to  relieve  each  other  of  all  the 
**  debts  and  engagements  of  the  company,  in  the  proportion  of  their 
*<  respective  interests  or  shares  in  the  capital  stock/     What  was 

*  the  object  of  this  anxious  iteration  of  a  very  unnecessary  clause^ 

*  the  parties  have  been  unable  to  explain,  and  the  Lord  Ordinary 

*  does  not  pretend  to  understand.     But  as  it  is  undeniable  that  all 

<  the  other  slight  variances  of  expression  in  the  six  lines  so  repeat- 

<  ed  do  not  make  the  least  change  in  the  sense  or  substance  of  the 
^  provision,  so  the  utter  omission  of  the  words  on  which  the  defend* 
^  ers  exclusively  rely,  affords  a  strong  and  almost  conclusive  reason 
^  for  holding  that  this  also  was  a  variance  by  which  the  sense  was 

*  not  thought  to  be  affected,  and  that  the  clear  and  indisputable 

*  meaning  of  the  last  edition  of  the  words  must  also  have  been  that 

*  of  the  first.     If  it  was  not,  there  is  a  palpable  contradiction  in 

<  these  two  consecutive  clauses ;  and  a  contradiction  which  cannot 

<  be  extricated  or  reconciled.     By  the  one  clause,  the  partners  are 

*  bound  to  relieve  each  other  only  to  the  extent  of,  and  in  propor* 

<  tion  to  their  subscribed  capital  unpaid ;  and  by  the  other,  they 

*  are  bound  to  relieve  each  other  in  proportion  to  their  interests  in 

<  that  subscribed  capital.    As  to  the  meaning  of  the  last,  there  can 

<  be  no  doubt,  and  that  meaning  is  entirely  conformable  to  justice 
^  and  common  law.    The  former  is  in  some  measure  ambiguous^ 

*  and  admits,  as  has  been  seen,  of  various  interpretations;  and,  ac* 

<  cording  to  the  defenders'  construction,  it  is  utterly  repugnant  to 

<  justice,  and  without  example  in  practice.     If  it  admitted  of  no 

<  other  construction  but  this,  one  of  the  contradictory  provisions 

<  must  give  way ;  and  the  Lord  Ordinary  conceives  that  it  cannot 

<  be  that  which  stands  last  in  the  deed,  and  is  alone  conformable  to 

<  equity  and  general  law.    If  it  does  admit  of  construction^  how* 

VOL.  xii.  3  X 
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2  June  1837.  <  ever,  there  can  be  no  better  guide  to  the  true  meaning  than  the 
^"^^V^    <  immediate  subsequent  clause,  in  which  the  whole  matter  is  resu- 

O^TreT  "^  *  ™®^»  ^^^^  ^^'®^^  reference  to  the  specific  capital  which  had  not 
Alexander  and  ^  been  previously  defined. 

Oibers^  <  If  this  leading  defence  is  not  maintainable  on  the  first  article 

Note.  <  of  the  contract  taken  by  itself,  it  is  plainly  in  vain  to  hope  that 

<  it  may  be  aided  by  any  of  the  rest    The  special  restriction  upon 
^  borrowing  in  the  close  of  the  eighth  article,  will  be  noticed  in  re- 

<  ference  to  the  last  defence.   But  as  to  any  bearing  it  may  be  sup- 

<  posed  to  have  on  the  first,  it  is  enough  to  Dbserve,'  Isty  That  it 

*  relates  expressly  to  the  directors,  and  not  to  partners  generally ; 

<  and,  2df  That  it  would  obviously  have  been  unnecessary,  if  the 

<  first  article  had  imported  what  the  defenders  now  allege. 

<  The  ninth  article  again  plainly  relates  exclusively  to  calls  on 

<  the  partners  for  the  instalments  of  their  subscribed  capital,  and  to 

*  nothing  else.    It  regulates  in  great  detail  the  forms  of  such  calls; 

*  and  the  subsequent  proviso,  that  the  directors  shall  have  no  power 

<  thus  to  call  for  any  «um  beyond  that  subscribed,  manifestly  relates 

<  to  such  calls  only,  and  not  to  actions  of  relief  by  partners  distress- 

<  ed  for  company  debts,  or  seeking  to  equalise  the  burden  of  its 

<  losses,  after  its  business  is  at  an  end.     The  proviso  was  probably 

<  unnecessary ;  but  it  was  apparently  suggested  by  the  loose  word- 

*  ing  of  an  earlier  part  of  the  same  article,  in  which  the  directors 

*  are  empowered  to  make  their  calls  ^  at  such  times,  and  to  such 
<<  amount  as  they  shall  think  proper.*  In  fact,  it  is  precisely  equi- 
^  valent  to  a  parenthesis  like  this  after  the  word  amount,  ^  (but 
**  never  exceeding  the  sum  subscribed  by  each  such  partner,')  which 

*  would  have  been  a  better  way  of  expressing  what  might  very  well 

<  have  been  left  to  implication,  and  would  obviously  have  afforded 

*  no  room  for  the  strained  inference  of  the  defenders. 

<  The  only  other  article  referred  to  in  relation  to  this  first  defence 

<  was  the  13th,  and  when  fully  considered  it  appears  to  make 

<  strongly  against  the  views  of  the  defenders.  It  relates  to  the 
^  right  of  a  partner  allowed  to  retire,  or  to  sell  his  shares,  to  be 

<  relieved  of  all  antecedent  debts,  &c,  of.  the  company.   It  first  pro- 

<  vides,  that  <  he  shall  be  entitled  to  relief  of  the  whole  of  such 
<c  debts,'  and  then  the  other  partners  *  bind  and  oblige  themselre^ 
^<  severally  to  relieve  him  in  proportion  to  their  shares,  and  to  the 
<*  extent  of  their  liability  herein  before  expressed.'     Now,  at  the 

*  very  most,  this  merely  falls  back  on  the  original  definition  oi* 

*  measure  of  liability,  and  tends  in  no  way  to  limit  or  define  it.  Bat 

<  looking  to  the  clear  and  unqualified  right  of  the  retiring  partner 
^  to  be  at  all  events  relieved  of  the  whole  debts  and  obligations, 
^  and  considervig  that,  on  the  defenders'  vi^w  of  this  original  liabi- 
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lity,  he  could  have  no  relief  at  all,  in  the  very  probable  case  of  8  June  issl 
the  whole  subscribed  capital  being  paid  up,  when  the  creditors    """^y^^ 
came  to  him  for  payment,  it  seems  obvious  that  this  liability  could  othenT*^  ^^ 
not  be  so  limited  as  they  allege,  without  imputing  to  this  provi-  Alexander  and 
sion  the  most  manifest  inconsistency,  as  well  as  the  grossest  injus-       ^"'- 
tice.  Now. 

'  With  regard  to  the  defence,  rested  on  the  allegation,  that  the 
directors  had  no  right  to  begin  business,  or  undertake  engage- 
ments for  the  company,  till  the  whole  capital  of  L.50,000  was 
subscribed,  it  is  not  necessary  to  consider,  whether  there  might 
not  be  cases  where  such  a  ground  of  pleading  might  be  admitted. 
It  is  enough,  that  it  is  clearly  excluded  by  the  circumstances  of 
the  present  In  the  first  place,  the  contract,  though  only  begun 
to  be  signed  in  April  1825,  expressly  provides,  that  the  copart« 
nership  shall  be  held  to  have  commenced  in  January  preceding, 
and  refers  to,  and  recognises  in  various  places,  (and  particularly  in 
articles  5  and  8,)  the  proceedings  of  various  meetings  of  directors 
in  February  and  March  preceding.  In  particular,  it  declares, 
(article  5,)  that  the  directors  appointed  by  a  meeting  of  the  2d  of 
February  shall  be  continued  in  office  for  two  full  years,  so  as  that 
no  interruption  should  be  given  to  the  operations  in  which  they 
were  engaged.  To  the  Lord  Ordinary  it  appears,  that  no  party 
signing  this  contract  can  be  allowed  to  pretend  ignorance  of  what 
had  been  done  or  sanctioned  at  these  previous  meetings.  But 
the  matter  is  not  left  to  implication ;  for,  in  the  8th  article  of  the 
contract,  deliberately  subscribed  by  the  defenders,  the  directors 
are,  in  express  terms,  empowered  <  to  complete  and  carry  into 
e£fect  the  purchases  made  of  the  lands  of  Wheatfield  and  Meadow* 
bank,  and  to  take  measures  for  the  erection  of  suitable  accommo* 
dation  for.  the  establishment,  and  to  enter  into  all  contracts  and 
deeds  necessary,'  &o.  Now,  the  lands  of  Wheatfield  had  been 
already  bought  for  a  price  of  L.  12,000, 'and  the  lands  of  Meadow* 
bank  for  L.9760 ;  and  yet  the  defenders,  who  all  sign  before  any 
thing  like  the  amount  of  these  sums  was  subscribed,  do  instruct 
the  directors,  on  their  responsibility,  to  carry  into  effect  those 
purchases,  and  to  grant  all  necessary  deeds  for  that  purpose.  It 
is  quite  in  vain  to  say,  that  partners  who  thus  expressly  recognised 
and  adopted,  as  acts  of  the  company,  purchases  made  four  months 
before,  and  when  there  was  not  one  farthing  of  actual  sulbscrip* 
tion,  must  be  held  (upon  mere  implication)  to. have  meant  that 
nothing  further  should  be  done  till  L.50,000  had  been  actually 
collected :  And  that  when  they  directed  buildings  to  be  erected 
on  the  lands  so  purchased,  they  had  no  notion  of  authorising  any 
contract  being  entered  into  for  that  purpose,  till  this  whole  capital 
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was  secured.  If  they  declared  it  right  and  laudable  to  lay  ont 
L.20|000  when  they  had  no  capital  at  all,  it  is  extravagant  to  say, 
that  they  would  have  reprobated  the  idea  of  contracting  for  neces- 
sary buildings  to  the  extent  of  L.9000y  when  they  had  a  sub- 
scribed capital  of  only  L.20,150.  The  directors  accordingly  en- 
tered immediately  into  such  a  contract,  and  the  buildings  were 
actually  in  progress  before  most  of  the  defenders  subscribed.  The 
Lord  Ordinary  cannot  think  it  doubtful  that  they  were  fully  war- 
ranted in  so  doing,  by  the  express  terms  of  the  contract  already 
in  part  recited.  But  in  this  way  the  company  was  bound,  by  the 
express  authority  of  the  defenders  and  the  other  subscribers,  and 
before  a  single  subscription  was  realised,  to  the  extent  of  more 
than  L.30,000,  which  was  the  true  origin  of  the  debts  still  owing, 
ands  in  fact,  with  the  other  unavoidable  expenses  of  the  experi- 
ment thus  authorised,  the  source  of  the  whole  losses  which  hare 
been  sustained. 

^  This  alone  might  dispose  of  the  defence,  that  the  directors  had 
no  right  to  expose  the  partners  to  hazard,  or  to  bind  them  in  any 
obligation  till  the  whole  capital  was  subscribed.     But  there  is 
another  provision  in  the  contract  which  is  separately  conclusive 
upon  this  head*     This  is  the  latter  part  of  the  second  article, 
which  expressly  declares,  <  that  it  shall  be  in  the  power  of  the 
directors  to  retain,  for  behoof  of  the  company,  such  number  of 
shares  as  they  may  think  proper  of  the  said  capital  stock,  to  be 
disposed  of  by  them  in  such  way  as  they  may  think  best  for  the 
company.*     Now,  under  this  provision,  it  is  plain  that  the  direc- 
tors might  have  retained,  and  for  as  long  as  they  thought  fit,  any 
proportion  of  the  two  thousand  shares  into  which  the  L.50,000  of 
proposed  capital  was  to  be  divided ;  and  it  would  be  palpably  ab- 
surd to  say,  that  they  were  not  to  begin  business  so  long  as  any 
part  of  these  was  so  retained.     How,  then,  can  it  be  pretended, 
that  under  this  contract  they  were  not  entitled  to  begin  business 
till  the  whole  two  thousand  shares  were  appropriated  ?  And  what 
practical  difference  would  it  have  made,  if  they  had,  by  an  express 
minute,  declared  the  thirteen  hundred  shares  which  were  actually 
undisposed  of,  had  been  retained  in  terms  of  this  provision,  for 
behoof  of  the  concern  ?  In  point  of  substance  and  effect,  they 
were  so  retained,  and  as  completely  at  the  disposal  of  the  com- 
pany and  its  managers,  as  if  a  minute  to  this  effect  had  been  for- 
mally engrossed  in  the  books.    That  it  was  not  so  engrossed  jnay 
be  an  impeachment  of  their  book-keeping  or  accuracy  in  entering 
their  transactions,  but  can  never  deprive  them  of  the  substantial 
power  under  which  they  have  really  acted,  or  subject  them  to 
forfeitures  as  for  breach  of  an  imaginary  interdict  against  entering 
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on  business  till  all  the  shares  are  actually  taken  by  individaal  2  June  1837. 
partners,  in  the  very  face  of  this  express  licence  and  permission     ^^^y^*/ 

to  the  contrary.  Macalisterand 

,  Utbers  v, 

<  The  last  defence  disposed  of  by  the  preceding  interlocutor,  is  Alexander  and 
that  founded  on  the  concluding  part  of  the  eighth  article  of  the  Others^ 
contract,  by  which  the  directors  are  empowered  to  borrow  ^  on       Kote. 
<  the  credit  and  security  of  the  company,'  to  the  extent  of  L.dOOO, 
provided  there  is  subscribed  capital  unpaid  up  to  that  amount  at 
the  time.     This,  though  properly  an  empowering  clause,  is  con- 
tended to  import  a  prohibition  to  borrow,  except  on  those  condi- 
tions ;  and  this  prohibition,  the  defenders  say,  the  directors  have 
violated,  by  borrowing  to  a  much  larger  extent,  and  when  there 
was  no  such  unpaid  capital ;  and  they  maintain  they  cannot  be 
called  on  to  relieve  them  of  the  consequence  of  such  borrowings. 

^  Now,  the  short  answer  to  this  is,  that  there  have  been  no  bor- 
rowings <  on  the  credit  and  security  of  the  company '  to  a  greater 
extent  than  is  permitted  by  the  contract ; — that  the  greater  part 
of  the  transactions  complained  of  under  that  name  consisted  merely 
in  granting  new  securities  for  debts  previously  existing,  and  re- 
cognised in  the  contract  itself,  and  the  remainder  in  raising  money 
on  the  personal  credit  of  individual  partners  or  directors,  and 
afterwards  advancing  it  to  pay  off  the  most  pressing  of  the  exist- 
ing debts  of  the  company.  According  to  the  Lord  Ordinary's 
impression,  there  is  no  one  case  in  which  money  has  been  raised, 
directly  or  indirectly,  on  the  company's  account,  in  order  to  ex- 
tend its  business,  (the  case  evidently  contemplated  in  the  provision 
referred  to,)  or  for  any  other  purpose  than  to  satisfy  the  claims  to 
which  the  company  was  liable  from  the  very  beginning,  or  which 
ought  to  have  been  defrayed  by  the  withheld  instalments  on  the 
subscribed  capital.  It  is  needless  to  go  here  into  the  details  of 
those  proceedings ;  but  with  the  exception  of  the  sums  actually 
advanced  for  those  purposes  out  of  the  private  funds  of  individual 
directors,  the  Lord  Ordinary  is  not  of  opinion  that  any  farther 
investigation  is  necessary.  With  regard  to  these,  a  question  may 
no  doubt  be  raised,  whether  the  condition  of  the  company  was  not 
such  as  to  have  made  it  the  duty  of  the  directors  rather  to  have 
allowed  the  creditors,  whom  they  thus  pacified  with  their  own 
money,  to  have  proceeded  with  diligence  against  its  property, 
than  to  have  delayed  an  inevitable  catastrophe  by  such  inter- 
ference. If  the  defenders  can  make  out  any  case  of  gross  and 
pernicious  imprudence  of  this  kind,  it.  will  be  open  to  thein  to  do 
so  under  the  preceding  interlocutor,  which  merely  finds  that  these 
were  not  acts  of  borrowing  on  the  credit  and  security  of  the  com* 
pany  in  contravention  of  the  contract.    To  him  it  certainly  oc« 
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8  June  1837.  <  cafB,  that  it  would  be  next  to  impossible  to  make  out  such  a  case. 
Jj^JJ^^^"^^ ,  <  By  paying  the  most  urgent  debts  of  the  company  witii  their  own 
Others  v.  *  money,  they  may  have  done  no  real  seryice  to  the  concern.  Bat 
Alexander  and  <  ^i^^y  would  seem  entitled,  at  all  events,  to  come  in  place  of  the 

<  stranger  creditors,  whose  proceedings  they  thtts  arrested,  *and 

Note.        (  against  whose  claims  it  is  admitted  that  the  defenders  would  hard 

<  had  no  protection. 

<  In  these  circumstances,  it  is  needless  to  inquire  into  the  jost- 

*  ness  of  the  legal  assumption,  that  the  grant  of  a  limited  power  in 

<  a  contract  of  this  description  implies  such  a  penal  prohibition 

<  against  exceeding  the  limit,  as  in  every  case  to  infer  the  forfeitore 

<  of  equitable  rights,  otherwise  competent  at  common  law  to  per* 

<  sons  in  the  situation  of  the  pursuers ;  and  it  is  equally  unneoes* 

<  sary  to  consider  the  effect  of  the  declaration  which  immediately 

*  precedes  this  implied  prohibition,  viz.  <  that  the  powers  of  the 
<<  directors  shall,  in  all  particulars,  be  subject  to  such  limitations, 
<^  extensions  and  alterations,  as  a  general  meeting  shall  think  fiV 

<  taken  in  connection  with  the  fact,  that  the  whole  proceedings  of 

<  the  directors,  with  their  'books  and  documents,  were  submitted  to 

<  several  general  meetings. subsequent  to  the  public  conclufflonof 

<  all  the  transactions  now  complained  of,  and  deliberately  eanctioned 
(  by  a  general  vote  of  approbation.' 

The  defenders  reclaimed  ^  and  counsel  were  fully  Beard.    On 
advising. 

Opinion  of  Lord  Medwyn.^^1  think  the  interlocutor  of  the  Lord  Ordinary  is 
Court.  ^ell  founded.     In  forming  joint-stock  companies  such  aa  this,  con- 

tracts of  copartnership  are  necessary,  because  the  character  of  these 
associations  requires  various  stipulations  which  are  not  provided  for 
by  the  common  law  of  partnership ;  but  those  contracts  would  be 
meagre  indeed,  were  they  to  contain  nothing  as  to  the  rules  of  the 
partnership,  which  is  suflSciently  fixed  and  ascertained  at  cornmoo 
law.  It  is  not,  then,  sound  to  argue,  that  if  a  clause  seems  to  pro* 
vide  only  for  what  the  law  would  settle,  it  must  be  held  to  mean 
something  else ;  but,  on  the  contrary,  I  lay  it  down,  that  if  any 
clause  is  intended  to  be  introduced,  which  makes  a  different  provi- 
sion from  the  general  rules  of  law,  it  must  be  distinct  and  specific^ 
and  not  by  using  doubtful  expressions,  and  adjected  to  the  end  of  a 
general  clause. 

Now,  looking  to  this  contract,  particularly  with  reference  to  tbe 
first  point,  whether  there  be  any  clause  limiting  the  amount  of  the 
relief  which  the  company,  or  partners  in  advance  for  the  companyt 
shall  have  for  such  advances,  against  the  other  solvent  partneis*-^ 
it  will  be  observed,  that  there  could  be  no  limitation,  in  so  far  «i 
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third  parties,  the  public,  are  concerned.     And  if  it  in^as  intended  2  June  1837. 
to  introduce  any  such  clause,  so  important  in  itself,  and  so  unusual     ^^^^y^^ 
in  a  contract  of  copartnery,  to  affect  the  claims  of  relief  of  the  in-  othera^vr^" 
dividual  partners  among  themselves,  I  would  have  expected  that  Alexander  and 
such  a  stipulation  would  have  been  introduced  most  clearly  ex-     ^^^'^ 
pressed,  substantive  in  itself,  and  not  adjected,  by  a  few  ambiguous  Opinion  of 
words,  at  the  termination  of  a  general  clause.    The  words  inferring  ^"^^' 
the  obligation  as  to  relief  among  the  partners  are  twice  mentioned 
in  the  contract.     If  such  a  stipulation  was  to  be  introduced  at  all, 
I  would  have  expected  it  in  the  second  clause.     The  first  clause 
was  merely  to  fix  the  commencement  of  the  company,  its  duration, 
and  the  obligation  of  the  partners  to  pay  their  subscriptions.     (His 
Lordship  then  read  the  first  clause.)     Now,  this  is  the  mere  general 
description ;  and  it  would  be  in  the  subsequent  clause,  with  which 
commence  the  details  for  the  management  of  the  company,  that  I 
would  have  expected  a  specific  clause  to  the  effect  contended  for 
by  the  defenders.     But,  since  the  declaration  as  to  liability  is 
added  to  the  first  clause,  I  look  upon  it  only  as  a  declaration  added 
ob  majorem  cautelam,  which  the  common  law  otherwise  provides 
for ;  and  I  must  hold,  that  the  words,  <  to  the  extent  cfi  and  in  pro« 
^  portion  to  their  respective  shares  therein,'    must  apply  to  the 
number  of  shares  held  by  each  partner ;  for  as  it  is  not  said  to  the 
extent  of  their  subscribed  capital,  or  not  exceeding,  I  cannot  inter- 
pret the  words  otherwise  than  as  declaring,  that  the  liability  is  to 
the  extent  in  point  of  number,  and  in  proportion  to  their  shares, 
just  agreeable  to  the  rules  of  common  law. 

This  is  confirmed  by  the  second  clause  containing  a  repetition 
of  the  declaration  as  to  lability,  (which  his  Lordship  read.)  This 
clearly  supplies  the  meaning  intended  by  the  declaration  in  the 
first  clause,  and  gives  the  true  interpretation  of  it  to  be,  that  the 
*  extent'  means  the  number  of  shares  taken,  not  the  amount  of  the 
sums  subscribed  for. 

It  was  not  to  be  expected  that  there  would  be  a  clause  in  such 
a  contract,  providing  for  loss  beyond  the  subscribed  capital.  No 
party  entering  into  such  contracts  contemplates  loss.  Then,  if 
there  was  to  be  any  limitation  of  the  power  of  tlie  directors,  I  would 
have  expected  a  specific  clause  leaving  no  doubt  on  the  point.  But 
where  there  is  no  such  clause,  and  those  acting  for  the  company, 
unfortunately,  and  without  blame,  incur  a  loss,  it  will  not  do  for 
parties  to  say,  that  they  did  not  concur  in,  or  were  ignorant  of  the 
actings  of  the  directors.  If  partners  do  not  attend,  they  ought  not, 
and  cannot,  with  a  good  grace,  come  forward  and  say,  they  had  no 
intention  to  consent  to  such  acts  of  the  directors  being  done. 

Now,  what  has  been  the  conduct  of  the  partners  in  the  present 
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8  June  1837.  instance  ?  Look  to  the  minutes  of  the  first  meeting.    There  it  will 
^^■^y^    be  seen  that  obligations  had  been  previously  incurred,  and  now  au- 

Oth^^'o!'^  ^^^  thorised  and  mentioned  in  the  contracts  from  some  of  which  the 

i^iexarderand  claims  under  this  summons  has  arisen. 

Others.  ^^  ^^  ^^^  powcr  of  borrowiug  by  the  directors,  at  the  end  of  the 

Opinion  of  eighth  clause,  which,  it  is  said,  limits  that  power  to  L.8000,  I  can- 
not discover  that  the  power  of  borrowing  to  that  amount  can  be 
held  to  limit  the  authority  of  the  directors  in  the  general  transac* 
tions  of  the  company.  The  meaning  is,  that  they  are  entitled  to 
borrow  to  that  extent,  by  a  cash^credit  at  a  Bank,  on  the  security 
of  the  company,  without  calling  any  meeting  for  the  special  pur* 
pose.  But  for  debts  and  engagements  of  the  company  properly 
incurred,  the  partners  must  be  liable,  even  at  common  law,  although 
this  had  not  been  provided  for  by  the  two  first  clauses. 

Then  the  eleventh  and  thirteenth  sections,  by  which  partners  may 
sell  and  assign  their  shares  on  certain  conditions,  and  partners  as* 
signing  to  be  relieved  of  company  debts,  are  peculiar  to  joint  stock 
companies,  because  these  are  not  according  to  the  ordinary  rules  of 
copartnery ;  but  I  cannot  discover  any  thing  in  them  which  shews 
that  partners  were  not  to  be  liable,  inter  se,  beyond  the  amount  of 
their  shares.  (His  Lordship  then  oonunented  upon  the  eleventh 
and  thirteenth  sections.) 

Upon  the  whole,  I  cannot  find  any  thing  in  the  contract  that  can 
be  held  as  limiting  the  responsibility  or  obligation  of  relief  by  the 
partners,  in  respect  to  the  directors  or  the  other  partners,  inter  se, 
provided  the  debts  have  been  duly  contracted  in  the  regular  ma< 
nagement  of  the  company's  afiiairs :  Creditors  of  the  company  might 
select  any  one  partner,  and  call  upon  hinl  to  pay  the  debt  owing 
to  him ;  it  would  be  singular  if  he  had  no  relief  against  bis  copart« 
ners. 

As  to  the  second  defence,  I  also  think  that  the  Lord  Ordinary  is 
right.  The  contract  authorised  the  commencement  of  the  com* 
pany,  and  even  the  purchase  of  the  lands  of  Meadowbank  and 
Wheatfield,  before  a  single  partner  had  subscribed  it;  and  these 
purchases  exceeded  even  the  sums  for  which  subscriptions  were 
ever  obtained ;  so  that  it  clearly  never  was  intended  to  be  a  condi- 
tion, that  the  business  of  the  company  was  not  to  commence  UIl 
the  whole  proposed  capital  was  subscribed. 

As  to  the  third  defence,  repelled  by  the  Lord  Ordinary,  I  am  also 
inclined  to  agree.  Certainly,  if,  daring  the  course  of  the  company 
transactions,  no  special  directions  had  been  given,  and  if  the  con- 
tract had  given  no  power  to  the  directors,  generally,  to  act,  from 
which  debts  and  obligations  must  have  existed  beyond  the  sub* 
scribed  capital,  and  if  this  had  been  a  mere  naked  contract  to  trade 
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with  the  subscribed  capital,  I  do  not  say  that  the  directors  would  8  June  1837. 
have  been  authorised  in  going  beyond  the  limited  provision,  as  to    ^^"^V"^^ 
borrowing  money,  in  this  contract.     But  it  is  different  when  we  o^rs'tT  '" 
find  the  directors  or  parties  in  advance  coming  here  on  bonds,  or  Alexander  and 
debts  properly  contracted,  and  duly  authorised.     It  was  pressed  on       ^* 
us,  that  some  of  these  claims  were  for  debts  not  duly  incurred  in  Opinion  of 
the  company  affairs ;  but  if  there  be  any  such  irregular  contrac-      ^"^^ 
tions,  there  is  a  sufficient  reservation  of  inquiry,  by  the  Lord  Or* 
dinary,  as  to  these. 

Lard  Glenlee. — I  have  no  doubt  that  the  interlocutor  is  well 
founded,  so  far  as  it  goes.  If  the  defenders  could  make  out  a  case 
of  gross  and  pernicious  mismanagement,  and  the  application  of 
money  to  purposes  foreign  to  the  contract,  it  would  be  different;  but 
the  interlocutor  reserves  all  this  open.  These  were  company  debts, 
and  each  individual  partner  was  no  doubt  entitled  to  pay  it  off  ra- 
ther than  go  to  prison.  It  was  said,  let  creditors  attach  the  com- 
pany property ;  but  creditors  might  prefer  taking  the  person  of  a 
partner,  and  what  could  a  man  in  such  a  situation  do,  but  pay  ? 

Lord  MeadowhanK — I  agree. 

Lord  JusHce-Clerk. — It  is  impossible  to  do  otherwise  than  follow 
the  course  adopted  by  Lord  Medwyn,  who  has  satisiactorily  ex- 
plained the  grounds  on  which  my  opinion  rests. 

The  Lords  adhered^  Judgment* 

Lord  Ordinary,  Jeffir^.  Act  SoL^Om.  (Ruthei:fM,)  Ivory,  A,  WNeOL  Alt. 
Vean  (^fFac.  (Hope,)  A,  Anderson,  Q.  G.  BeU,  John  JSwUerjtmwrt  W.  & 
Tod  j-  Hill,  W.  S.  Agents.         T.  Clerk. 

R. 
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JOHN  MABEN 
affainst 

JOHN  PERKINS. 

Bankrupt.-*  Sequestration. — Trustee. — Interest. — Founds 
(1.)  That  a  trustee  in  a  sequestration  was  not  entitled  to  credit  him'' 
self  for  a  payment^  infidl^  of  wages  due  by  the  bankrupt  for  services 
prior  to  the  sequestration,  although  authorized  by  the  commissioners. 
(2.)  niat  the  trustee  was  not  liable  in  penal  interest,  as  on  money 
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Judgment. 


kept  in  his  own  hands^for  sums  erroneoudjf  paid  away^  unku  white 
malajides  was  dearly  proved. 

The  following  points  arose  in  this  case,  which  was  an  action  of  ae- 
counting  between  the  pursuer,  trustee  on  a  sequestration,  and  the 
defender,  his  predecessor  in  that  oflSce. 

The  defender  had  paid  a  sum  of  money  to  Andrew  Cameron,  a 
clerk  of  the  bankrupt,  partly  for  services  to  the  trust-estate  snbse* 
quent  to  the  sequestration,  and  partly  for  services  to  the  bankrupt 
prior  thereto,  the  whole  payment  being  sanctioned  by  the  commis- 
sioners. 

The  pursuer  objected  to  that  portion  of  the  sum  which  was  paid 
for  services  to  the  bankrupt  prior  to  the  sequestration,  on  the 
ground,  that  being  a  mere  common  debt  against  the  bankrupt,  it 
was  not  competent  for  the  trustee  to  make,  or  the  commissioaen 
to  sanction,  a  payment  in  full,  as  the  composition  was  alone  doe 
on  it* 

The  pursuer*  further  claimed,  that  the  defender  should  be  made 
liable  in  penal  interest  for  the  sums  above  L.50  kept  in  his  hands 
longer  than  ten  days,  amongst  which  must  be  computed  those  which 
be  had  erroneously  paid  away,  as  in  the  abov6  instance. 

The  Lord  Ordinary  pronounced  an  interlocutor,  finding,  ^  That 

<  in  settling  with  the  pursuer,  the  defender  is  entitled  to  have  credit 

*  for  the  sum  or  sums  paid  to  Andrew  Cameron,  in  so  Car  ds  it  eaa 

*  be  shewn  that  these  were  either  due  to  him  for  wages,  on  accoont 

<  of  his  services  subsequent  to  the  sequestration,  or  in  so  hr  as  the 

*  payment  was  sanctioned  by  the  commissioners.'  His  Lordship 
also  found,  that  whilst  the  defender  was  to  be  liable  in  penal  inte- 
rest as  claimed,  the  sums  which  had  been  erroneously  paid  away 
were  not  to  be  taken  into  computation. 

The  pursuer  reclaimed. 

The  Court  were  of  opinion,  that  no  sanction  of  the  commissionen 
could  entitle  the  trustee  to  give  a  preference  to  the  debtor  of  a 
bankrupt,  by  converting  a  common  into  a  preferable  debt,  or  by 
paying  any  of  the  common  debts  in  full,  as  had  been  done  to 
Cameron  for  his  services  prior  to  the  sequestration ;  but  that  a 
trustee  was  not  liable  in  penal  interest  for  sums  erroneously  fsii, 
unless  it  clearly  appeared  that  he  did  so  in  maki  fide. 

The  Courty  accordingly,  whilst  they  unanimously  <  recalled '  the 
first  finding  of  the  Lord  Ordinary,  and  found  that  the  '  comnis- 

<  sioners  had  no  power  to  authorise  or  sanction  any  payment  to 

<  Cameron  to  account  of  wages  for  services  prior  to  the  sequestra- 
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<  tion/  adhered  to  his  Lordahip's  interlocutor  on  the  point  of  penal  3  Jane  1837. 
interest.  il/T^"^^^"^ 

Maben  v. 

Lofd  Ordinvy^.CoMtam.         Act  M'NaU,  G.  Graham  BdL  Alt.  Anderton.     ^     *' 

T,  Ranhm,  S.  8.  C.  and  J.  Bisael,  S.  S.  C.  Agentf.        B.  Clerk. 

C.  Iv« 


SECOND  DIVISION. 
No.  CLXXXIL  3rf  June  1 837. 

PETER  M'LEOD 

against 

ARCHIBALD  BUCHANAN  and  Others. 

Wrongous  Imprisonment. — Stat.  6  Geo.  IV.  c.  129. 

(Sequel  of  case  collected  24th  January  1835,  F.  C.  Justiciary 

Cases,  No.  I.) 

M<LsoD  afterwards  brought  an  action  of  damages  for  wrongous 

imprisonment 

Lord  Moncreiff,  thinking  it  advisable  that  the  points  of  law 

raised  upon  the  statutory  objections  should  be  settled  previous  to 

trial,  reported  the  cause  upon  cases,  and  issued  the  following 
*•  Note. — It  appears  to  the  Lord  Ordinary  that  it  would  be  wrong  Note. 
for  him,  as  a  single  Judge,  to  pronounce  any  judgment  on  the  im- 
portant questions  discussed  in  these  papers.   But  it  may  be  proper 
that  he  should  briefly  state  the  opinion  which  he  has  formed  upon 
them: 

<  L  If  it  be  thought  right  that  the  questions  of  law  raised,  or 
any  of  them,  should  be  decided  before  sending  the  case  to  trial, 
it  can  form  no  objection  to  that  proceeding  that  the  record  has 
not  been  closed.  When  an  opinion  shall  have  been  come  to  that 
they  ought  to  be  decided,  the  Court  can  order  the  record  to  be 
closed,  and  then  proceed  to  decide  the  points. 

*  2.  The  Lord  Ordinary  has  no  doubt  that  it  is  competent,  and 
may  sometimes  be  expedient,  to  determine  questions  of  law  before 
trial,  although  the  decision  of  them  may  not  necessarily  supersede 
the  necessity  of  a  trial. 

<  3.  The  Lord  Ordinary  is  of  opinion  that  this  is  a  case  in  which 
it  is  very  peculiarly  expedient,  and  in  some  sense  necessary,  that 
the  Court  should  give  judgment,  before  trial,  on  some,  at  least,  of 
the  questions  of  law  which  must  arise.    The  Court  of  Justiciary 
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hare  already  pronounced  their  judgment  on  the  points  of  illegality 
alleged  against  the  imprisonment  in  question,  though  not  without 
difference  of  opinion.  If  the  same  questions  are  to  be  gone  into 
in  a  trial,  being  all  raised  in  the  record,  any  single  Judge  trying 
the  case  might  be  placed  in  a  very  embarrassing  situation,  and 
great  expense  might  be  occasioned  to  the  parties.  But,  indeed, 
when  the  puYsuer  maintains,  as  he  does  in  his  minute,  that  the 
question  of  legality  or  illegality  in  the  proceedings  has  been  finally 
decided,  and  that  it  is  not  competent  for  this  Court  at  all  to 
consider  it,  that  plea  alone  renders  it  necessary  that  the  Court 
should  give  their  own  judgment  upon  it  before  the  cause  goes  to 
trial. 

*  4.  The  Lord  Ordinary  is  of  opinion,  that  in  this  action,  in 
which  the  imprisonment  is  complained  of  ad  civilem  effectum,  it 
is  not  only  competent,  but  absolutely  necessary,  to  consider  and 
determine  the  effect  of  the  legal  objections  taken  to  the  petition, 
the  warrant,  and  the  imprisonment.  The  Court  of  Justiciary,  as 
the  only  competent  court,,  necessarily  judged  of  the  grounds  put 
before  them  for  liberating  the  prisoner.  But  when  an  action  of 
damages  is  raised,  the  Court  of  Session,  as  the  proper  court  for 
trying  the  whole  merits  of  it,  must  be  entitled  and  bound  to  con- 
sider all  the  elements  on  which  the  claim  to  damages,  or  the 
amount  of  damages,  may  depend.  They  would  not  be  bound  even 
by  a  decision  of  this  Court  itself  in  a  question  of  liberation ;  and 
still  less  can  they  be  so  bound  by  the  judgment  of  the  Court  of 
Justiciary.  The  questions  must  be  deliberately  considered  with 
reference  to  the  very  different  issue  which  is  raised ;  and  different 
judges,  or  even  the  same  judges,  sitting  in  the  civil  court,  mdji 
OB  full  consideration,  come  to  a  different  opinion  from  that  on 
which  the  pursuer  obtained  his  liberation.  The  judgment  of  the 
Justiciary  properly  decides  nothing,  but  generally  that  there  was 
ground  for  suspending  the  sentence  and  warrant,  and  liberating 
the  party.  But  the  special  grounds  of  illegality,  as  they  may  be 
held  in  this  Court,  may  enter  essentially  into  the  question  of 
damages. 

*  5.  The  Lord  Ordinary  thinks  it  no  good  objection  to  the  peti- 
tion that  it  did  not  refer  to  the  particular  section  of  the  statate 
founded  on.  It  referred  to  the  statute,  and  it  proceeded,  in  fact, 
in  sufficient  form,  on  the  special  enactments  of  it. 

*  6.  The  question  as  to  want  of  date  is  very  ably  argued  in  tbe 
minute  for  the  defenders.  The  Lord  Ordinary  is  still  inclined  to 
think  that  it  is  essential  that  it  should  appear  ex  fistcie  of  the  pro- 
ceedings on  what  day  it  was  presented*  But  he  has  more  doubt 
than  he  formerly  had,  whether,  connecting  the  statement  in  tbe 
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*  body  of  the  petition  with  the  oath  and  the  warrant  written  on  the  3  June  1837« 

<  same  paper,  it  does  not  sufficiently  appear  that  it  was  and  could     ^^^V^^ 

<  only  have  been  presented  on  the  18th  December.  Bu^^an4 

'  7.  The  Lord  Ordinary  remains  decidedly  of  opinion,  that,  on  Othen. 
^  a  right  construction  of  the  statute,  it  was  not  competent  for  one     ^^ 

<  justice  to  grant  the  warrant  of  apprehension. 

'  8.  The  Lord  Ordinary  does  also  still  think  that  the  letter  which, 

<  in  the  Justiciary,  was  stated  to  have  been  the  only  warrant  of 

<  commitment  given  to  the  jailor,  was  not  a  lawful  warrant.  Whether 

*  the  &ct  now  averred,  that  the  original  sentence  was  shewn  to  the 

*  jailor,  and  immediately  after  withdrawn,  will,  if  proved,  alter  the 

*  state  of  the  case  in  this  point,  appears  to  him  to  be  very  doubtful. 

<  But  he  should  not  be  moved  in  that  question  by  a  supposed  diffi- 

<  culty  of  extricating  the  statute,  in  the  order  to  file  all  such  war-« 
^  rants  in  a  particular  office.    That  must  be  answered  by  making 

<  duplicates,  or  in  some  other  way.     But  such  a  difficulty  will  not 

<  justify  the  proceeding  of  committing  or  detaining  a  man  in  jail 

<  without  a  legal  warrant.     Perhaps,  as  t^ere  is  a  question  of  fact 

<  here  involved,  it  may  not  be  thought  right  or  proper  to  decide 

<  the  relevancy  of  th^  averment  before  trial. 

<  9.  The  question,  whether  the  defenders  are  answerable  for  an 

<  illegal  execution  of  the  sentence,  may  deserve  attention.   But,  in 

*  general,  the  Lord  Ordinary  thinks,  that  where  a  man  has  been 

*  illegally  imprisoned,  the  party  at  whose  instance  the  imprison- 

*  ment  takes  place  must  answer  for  it. 

<  10.  The  point  as  to  the  state  of  the  jail  may,  if  proved,  affect 

<  the  amount  of  damages,  though  it  certainly  may  be  a  question 

*  partly  for  the  jury,  how  far  the  defenders  should  be  affected  by  it^ 

<  It  may  be  found  not  to  be  true.' 

The  Coiurt  were  clear  that  the  decision  of  the  Justiciary  Court  opinion  of 
was  not  res  judicata  on  the  points  at  issue;  and  also  agreed  as  to  Couru 
the  expediency  of  settling  those  points.  With  regard  to  the  par- 
ticular objections,  their  Lordships— differing  from  the  Lord  Ordi« 
nary — held,  that  the  want  of  a  date  to  the  original  petition  did  not 
afford  a  good  objection ;  and  agreed  with  his  Lordship,  that  it  was 
not  essential  to  refer  to  the  particular  section  of  the  act  founded  on ; 
Frame,  Son  and  Company  v.  Campbell,  9th  June  1836,  F,  C,  being 
different,  for,  there,  there  was  a  reference  to  a  wrong  section.  Their 
Lordships  were  unanimous  in  holding  it  incompetent  for  one  justice 
to  grant  the  warrant  of  apprehension,  I^ord  Medtoyn  stating,  that 
after  inquiring  into  the  practice  in  England,  he  now  viewed  this 
objection  differently  from  what  he  had  done  in  the  Justiciary  Court. 
The  Lords  Justice-  Clerk,  Glenke  and  Meadowbank  agreed  that  the 
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3  June  1637.  letter  from  the  justice  of  peace  clerk  to  the  magistrate  and  keepers 
of  the  jail  was  not  a  lawful  warrant;  but  that  it  would  be  different, 
if,  as  averred,  the  original  sentence  was  also  shewn  to  the  jailor,  and 
afifcerwslrds  withdrawn.  Lord  Medwyn  entertained  the  same  opinion 
of  the  insufficiency  of  this  objection  as  he  had  formerly  stated,  and 
referred  to  Andrew  v.  Murdoch,  2  DoWj  Rep.  404. 

<  The  Lords  remit  the  cause  to  the  Lord  Ordinary,  with  instrnc- 
tions  to  close  the  record,  and  to  find,  iVtmo,  That  in  this  case  it 
is  not  relevant  to  infer  damages,  that  the  petition,  under  which 
the  proceedings  complained  of  originated,  referred  only  generally 
to  the  Act  of  Parliament  authorising  the  complaint:    Semndo^ 
That  it  is  not  relevant  to  infer  damages  in  this  case,  that  neither 
the  said  petition,  nor  the  oath  of  the  petitioner,  emitted  in 
terms  of  the  act,  bore  any  date  other  than  that  affixed  to  the 
warrant  of  apprehension  :    Tertio^  That  it  is  relevant  to  infer 
damages  in  this  case  against  those  legally  responsible  therefor, 
that  the  pursuer  was  apprehended  and  brought  before  the  jue- 
tices  of  peace,  in  virtue  of  a  warrant  granted  by  a  single  justiee : 
QuartOj  That  it  is  relevant  to  infer  damages  in  this  case  against 
those  legally  responsible  therefor,  that  the  pursuer  was  brought  to, 
and  incarcerated  in  the  gaol  of  Ayr,  in  virtue  not  of  the  convic- 
tion and  commitment  under  the  signature  of  the  two  justices  of 
peace,  bearing  date  at  Catrine,  on  the  18th  of  December  1834, 
but  in  virtue  alone  of  the  writing  addressed  to  the  justice  of  peace 
clerk  to  the  magistrates  of  Ayr,  and  keeper  of  their  tolbooth,  men* 
tioned  in  this  process,  and  dated  '  Ayr,  18th  December  1834;' 
and  that  the  Lord  Ordinary  thereafter  proceed  farther  in  the  cause 
as  he  shall  see  just' 


Lord  Ordinary,  Monareiffi 
{Ruthafurd,)  and  Rvsadl, 
^  Dakiel,  W.  S.  Agents, 


Act  MNeiBmnd  A.  M*mUL  Alt.  SoL-Gmu 

FUher  jf  Duncan,  and  Oibaon'CraiffB,  Warding 
T.  Clerk. 
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No.  CLXXXIII. 


1th  Jme  1837. 


JOHN  ATHOLL  BANNATYNE  MURRAY 
MACGREGOR,— Petitioner. 


Curator  Bonis.— >Lease. — This  was  a  petition  by  the  curator 
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• 

bonis  of  a  fatuous  person  for  power  to  reduce,  for  the  remainder  7  June  1837. 
of  the  leases,  the  rents  of  certain  farms,  stated  to  be  exorbitant,  to     ^^"^V^^ 
the  sums  specified,  or  such  as  the  Court  should  think  reasonable,  ^'^^[^^r[' 
or  to  accept  renunciations  of  the  leases ;  founding  on  the  cases  of 
McLean,  25th  June  1828,  and  Milne,  10th  Dec  1834.     After 
special  service  on  the  presumptive  heir  and  executors  of  the  party, 
as  craved,  and  the  usual  intimation,  the  majority  of  the  Court,  in 
the  circumstances  of  the  case  *,  there  being  no  opposition,  granted 
the  petition.  Lord  Corehouse  expressing  doubts  as  to  the  competency 
of  doing  so. 

Act.  PaUon.        H,  Graham,  W.  S.  Agent.        D.  Clerk. 

C.  R, 


FIEST  DIVISION. 

m 

No.  CLXXXIV-  e^A  June  lOai. 

ROBERT  STOCKS 

affainst 

Mas  CHRISTIAN  WHYTE  or  GARDNER. 

Prescription. — Where  legal  interest  was  stipulated  in  a  bond  for 
the  sum  therein  contained,  after  a  certain  term,  and  the  debtor,  sub-- 
sequent  to  that  term,  rendered  an  account  to  the  creditor,  in  which 
he  debited  himself  only  at  the  rate  of  4  per  cent.,~^found,  in  a  ques* 
tion  with  the  creditor's  representatives,  that  the  circumstance  of  the 
A  creditor  not  having  objected  to  this  account,  which  was  found  in  his 

repositories,  barred  a  demand,  by  the  representatives,  of  a  higher 
rate  of  interest. 

This  was  a  suspension  of  a  charge  brought  at'  the  instance  of  the  Narrative, 
respondents,  the  representatives  of  the  deceased  Mr  Whyte,  against 
the  suspender,  in  which  the  question  arose,  whether  the  latter  was 
liable,  under  a  bond,  for  payment  of  interest  at  4  or  5  per  cent,  after 
the  term  of  Whitsunday  1831.  The  circumstances  under  which 
this  point  arose  will  be  found  in  the  following  interlocutor  and 
note  of  the  Lord  Ordinary : 


*  See  tbe  papers. 


.    I 


^ 
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9  June  1837.       *  The  Lord  Ordinary  having  heard  parties'  procurators,  and  con* 

<  sidered  the  process  and  productions,  Finds,  that  the  late  Mr 

<  Whyte  held  a  bond  from  the  suspender,  dated  January  1826,  for 

<  L.7000,  which  sum  was  to  remain  in  the  hands  of  tlie  suspender 

<  for  five  years  certain,  from  Whitsunday  1826,  bearing  interest  at 

<  4  per  cent.^  it  being  provided,  that  at  the  expiration  of  the  said  term 

*  legal  interest  was  to  be  payable :  Finds,  that,  on  the  other  hand, 

<  Mr  Whyte  held  a  farm  on  lease  from  the  suspender,  at  the  rent 

<  of  L.400  :  Finds,  that  the  five  years  mentioned  in  the  bond  ez- 
«  pired  at  Whitsunday  1831 :  Finds,  that,  on  the  llth  of  Novem- 

<  ber  I83I,  the  suspender  transmitted  an  account- current  to  the 

*  late  Mr  Whyte  of  their  mutual  transactions  to  that  date ;  and 

<  that,  in  the  said  account,  he  debits  himself  with  interest  on  the 

*  bond  for  the  last  half  year  from  the  Whitsunday  preceding,  at 

<  the  rate  only  of  4  per  cent. .-  Finds,  that  the  balance  on  the  said 

*  account  was  L.74 :  17  :  8»  and  that  the  said  sum  was  sent  by  the 

*  suspender  to,  and  was  received  by  the  late  Mr  Whyte :  Finds, 

*  that  the  said  account  was  retained  by  Mr  Whyte,  and  no  objec- 

<  tion  made  by  him  to  any  of  its  articles :  Finds,  that  another  ac- 

*  count  was  transmitted  to  the  late  Mr  Whyte  on  the  15th  of  May 

<  IA34,  about  six  weeks  before  his  death,  in  which  the  suspender 

<  again  debited  himself  only  with  interest  on  the  bond  at  the  rate  of 

*  4  per  cent* :  Finds,  that  both  of  those  accounts  were  found  in  the 

*  repositories  of  Mr  Whyte  at  his  death  ;  and  finds  it  not  proved 

*  thathe  ever  objected,  during  his  lifetime,  to  the  said  rate  of  interest: 
^  Finds,  that,  in  these  circumstances,  the  late  Mr  Whyte,  by  not 

*  objecting  to  the  rate  of  interest  charged  in  the  account,  and  by 

*  thus  depriving  the  debtor  of  the]  option  of  paying  up  the  prioci- 

<  pal  if  the  said  rate  of  interest  had  been  objected  to,  must  be  held 

<  to  have  acquiesced  in  the  said  rate  of  interest :  And,  therefore,  io 

<  regard  to  the  amount  of  the  interest  froft  Whitsunday  1831  to 

<  the  15th  of  May  1835,  sustains  the  reasons  of  suspension :  Far* 

<  ther,  in  respect  the  principal,  with  interest  at  the  foresaid  rate  of 

*  4  per  cent.y  was  tendered  to  the  chargers,  was  refused,  and  was  in 

*  consequence  lodged  in  a  bank  by  the  suspender,  with  an  offer  to 

*  make  over  the  deposit-receipt  when  the  chargers  chose,  finds  the 

<  suspender  liable  only  in  bank  interest  from  the  last  date  of  the 

<  15th  of  May  1835,  and  decerns  accordingly:  And  farther,  ap- 
^  points  the  case  to  be  enrolled,  that  the  other  minor  points  of  the 

<  cause  may  be  disposed  of/ 
Note. — <  The  Lord  Ordinary  has  no  doubt,  that,  by  the  terms  of 

*  the  bond,  the  legal  rate  of  interest  was  exigible  from  the  debtor 

<  after  Whitsunday  1831.     The  only  question  is.  Whether  there 

<  is  not  sufficient  ground  for  the  presumption  that  the  creditor  ao- 


Note. 


1 
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quiescedin  the  continuance  of  the  loan  at  the  former  rate^  and  9  June  1837. 
whether  the  debtor  was  not  fairly  entitled  to  rely  on  that  presump-    ^^'^V^ 

.  •       g  Stocks  V. 

"®"^  ^  ^  Wbyte  or 

<  In  considering  this  question  all  the  circumstances  must  be  kept  Gardner. 
in  view.  ^, 

^  The  suspender  was  debtor  in  the  half-yearly  interest  on  the 
bond ;  but  the  late  Mr  Whyte,  the  creditor  in  the  bond,  was 
debtor  in  the  larger  sum  of  the  half-yearly  rents  of  the  farm  which 
he  held  from  the  suspender.  While  the  principal  sum  in  the 
bond  was  not  called  up,  the  suspender  had  thus  to  receive  money 
from,  and  not  to  pay  money  to,  Mr  Whyte.  This  led  to  an  oc- 
casional accounting  between  the  parties.  On  the  11th  of  No- 
vember 1831,  there  being  then  lialf  a  year's  interest  due  on  the 
bond  from  the  Whitsunday  preceding,  when  the  period  fixed  in 
the  bond  had  expired,  the  suspender  furnished  an  account  to  Mr 
Whyte  up  to  that  date,  in  which  the  last  half  year's  interest  is 
distinctly  charged  at  L.140,  being  only  4  per  cent  The  balance 
brought  out  is  L.74 :  17  :  8.  In  the  note  subjoined  to  the  account, 
the  suspender  writes,  '  /  send  you  the  balance  due  by  me^  and  it  is 
not  denied  that  this  sum  was  received  by  Mr  Whyte ;  but  it  is 
said  that  it  was  not  received  as  a  balance.  It  is  no  doubt  true, 
that  the  account  was  not  returned  signed  by  Mr  Whyte,  agree- 
ably to  the  request  in  the  subjoined  note.  But  the  balance  was 
received,  and  no  objection  ever  was  made  to  the  rate  of  interest 
charged  for  the  last  half  year,  during  the  whole  period  that  Mr 
Whyte  survived.  The  second  account  was  transmitted  on  the 
25th  of  May  1835.  With  regard  to  it,  the  presumption  of  ac- 
quiescence is  not  so  strong,  as  it  is  said  that  Mr  Whyte  was  then 
on  his  deathbed.  But,  in  estimating  the  true  effect  of  the  silence 
of  Mr  Whyte,  it  must  not  be  thrown  out  of  view,  that  the  market 
rate  of  interest  on  heritable  securities  was,  duAg  that  period,  not 
higher  than  4  per  cent. 

*  Considering  the  whole  circumstances,  of  the  case,  the  Lord 
Ordinary  thinks  that  there  arose  here  an  implication  on  which  the 
suspender  was  entitled  to  rely,  that  the  rate  of  interest  tendered 
by  him  was  held  sufficient.  The  mere  circumstance  of  a  party 
retaining  an  account  without  objecting,  may  not  be  in  all  cases 
conclusive.  But  here  it  is  to  be  observed,  Ist^  That  the  entry  in 
the  account,  as  to  interest,  was  a  clear  intimation  to  the  creditor 
that  the  suspender  proposed  only  to  pay  4  per  cent.^  even  after 
the  expiration  of  the  period  fixed  by  the  bond.  And  he  was  en- 
titled to  a  definite  answer  on  this  point ;  for  upon  that  answer  it 
might  depend  whether  he  chose  to  pay  up  the  principal  or  not. 
2(ffy,  It  cannot  be  said  that  be  was  bound  to  pay  half  yearly,  and 
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was  consequently  bound  to  ascertain,  each  successive  half  year, 
whether  the  creditor  chose  to  accept  the  lower  rate  of  interest  or 
not  For  as  the  rent  payable  by  the  creditor  exceeded  the  in- 
terest  due  on  the  bond,  it  was  Mr  Whyte,  the  creditor  in  the 
bond,  who  had  to  pay  each  half  year ;  and  as  he  did  not,  it  ap- 
pears to  the  Lord  Ordinary  that  the  suspender  was  entitled  to 
rely  on  the  principle  of  the  accounting. adopted  in  the  state  sent 
to  Mr  Whyte,  as  long  as  no  intimation  was  made  to  the  contrary. 
Even  in  a  question  with  Mr  Whyte,  the  Lord  Ordinary  thinks 
the  suspender  would  have  been  entitled  to  found  on  his  silence  as 
conclusive  against  the  demand  for  the  higher  rate  of  interest. 
But  the  case  is  still  stronger  here,  where  the  claim  is  made  by  his 
representatives,  without  the  slightest  evidence,  or  offer  of  evi- 
dence, in  so  far  as  the  Lord  Ordinary  understands,  that  Mr 
Whyte  left  any  intimation  of  his  intention  to  depart  from  that 
understanding,  which  his  own  silence  appeared  to  imply.' 


Judgment.  The  respondents  redaimed^  but  the  Court  unanimously  adhered. 

Lord  Ordinary,  Ftdlarton,  Act.  Dean  ofFac.  (Hope,)  Manhatt,  Alt.  SoL-Geiu 
fRutherfitrdiJ  Maidand.  MacmiUm  jr  Ormt,  W.  S.  and  John  W,  Madunsig, 
W.  S.  Agents.         8*  Clerk. 
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No.  CLXXXV. 


9M  June  1837. 


ROBERT  HUTCHISON  AND  COMPANY 

against 

ABERDEEN  BANKING  COMPANY  AND  JAMES 

ANDERSON. 

Bona  Fide  Payment. — Forision. — (Forum  Domicilii.)— Con- 
.  firmation. — Circumstances  where  bankers  in  this  country^  holding 
Junds  belonging  to  their  creditor^  who  died  domiciled  in  London^  re- 
mittedi  at  the  request  of  the  brother  of  the  deceased^  the  said  Junds  to 
their  bankers  in  London^  accompanied  with  directions  to  their  law  agenis 
there  to  pay  the  same  to  tlie  party  entitled  to  payment ; — and  tJ^e  funds 
having  been  paidover  loan  executor-creditor^  who  had  obtained  English 
letters  of  administration^ — it  was  founds  that  an  action  for  second  pay- 
ment  of  the  sum  was  not  competent  against  the  original  holder  of  the 
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jmdi  in  this  country  by  an  executor-creditor  in  this  country^  who  con* 
^firmed  after  the  funds  had  been  bona  fide  transmitted  to  the  forum  dO'- 
micilii^  and  paid  away. 

The  &ct8  of  the  case  and  the  qaestion  raised  are  clearly  stated  in 
the  note  of  the  Lord  Ordinary,  issued  with  his  interlocutor  sustain- 
ing the  defences. 
Note. — *  The  facts  in  this  ease  are  not  disputed ;  and  they  raise^     Note. 
very  purely,  the  two  pleas  in  law  on  which  the  defences  are 
founded. 

<  W.  Thomson,  the  common  debtor,  died,  domiciled  in  London, 
on  7th  July  1834,  intestate,  the  defenders  then  owing  him  the 
sum,  now  sued  for,  of  L.336,  IBs.  About  two  months  after,  viz, 
September  1834,  they  received  a  letter  from  the  brother  of  the 
defunct,  requesting  them  to  transmit  the  balance  in  their  hands  to 
their  London  bankers,  that  it  might  be  paid  to  the  legal  repre- 
sentatives. At  this  time  no  claim  had  been  made,  or  any  inter- 
pellation given  on  the  part  of  the  pursuers,  or  any  other  creditor 
in  Scotland ;  and  the  defenders  accordingly  remitted  the  amount 
to  Messrs  Glyn  and  Company,  and  notified  the  fact  to  their  own 
agents  in  London,  Messrs  Swain,  Stevens  and  Company,  with 
instructions  to  them  to  pay  it  over  to  the  parties  who  might  ap- 
pear to  have  the  legal  title.  It  appears  that,  previous  to  this  time, 
the  next  of  kin  of  the  defunct  had  renounced  administration,  and 
that  Messrs  Gummersall  and  Gandell,  who  were  creditors  to  a 
large  amount,  had  obtained  letters  of  administration  from  the  Pre- 
rogative Court  of  Canterbury  on  the  20th  of  August  preceding ; 
and  that,  in  consequence  of  information  from  the  brother  of  the 
defunct,  they  subsequently  applied  to  Messrs  Swain,  Stevens  and 
Company  for  payment  of  the  debt  due  by  the  defenders ;  and  they, 
after  examining  into  the  title,  and  ascertaining  that  it  had  not 
been  recalled,  drew  the  money  from  Glyn  and  Company,  and 
upon  the  20th  September,  paid  it  over  to  Gummersall  and  Gandell, 
upon  a  regular  receipt  from  them,  as  administrators  of  W.  Thom- 
son, deceased.  In  January  1835,  the  pursuers  seem  to  have  ob- 
tained decreet-dative  as  executorS'Creditors  in  this  country,  (though 
they  had  no  confirmation  till  May  thereafter) ;  and,  on  16th  Feb- 
ruary, five  months  after  the  money  had  been  thus  paid  away  in 
London,  gave  the  first  intimation  to  the  defenders  of  their  claims 
in  that  character ;  and,  after  being  fully  informed  of  all  the  pre- 
vious transactions,  brought  the  present  action  for  a  second  pay- 
ment of  the  sum  due  to  the  deceased,  on  the  ground  of  the  first 
having  been  unwarrantably  made  to  parties  holding  no  confirma- 
tion from  the  courts  of  this  country. 
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'  The  defence  is  twofold.  Istj  That,  even  if  the  payment  would 
not  have  been  available  if  made  in  Scotland,  it  was  indispatably 
valid  as  made  in  London,  to  which  place  the  funds  had  been  re- 
gularly and  lawfully  transmitted,  as  the  proper  forum  of  distribu- 
tion ;  and,  2(2,  That  it  was  equally  good  though  it  should  be  held 
as  made  in  Scotland^in  respect  that  English  letters  of  adminis- 
tration constitute  a  good  title  to  pursue  in  this  country ;  and  that 
extrajudicial  payments,  made  bona  fide  to  a  party  holding  such 
a  title,  are  a  perfectly  good  discharge  to  the  debtor,  though  it 
might  require  confirmation  to  warrant  the  enforcement  of  a  decree 
against  an  unwilling  party.  These  defences  are  separately  conclu- 
sive ;  and  the  Lord  Ordinary  thinks  both  well  founded,  though 
not  without  a  shade  of  difficulty  as  to  each. 

*  The  defunct  being  domiciled  in  England,  there  can  be  no  doubt 
that  the  distribution  of  his  personal  estate  must  be  regulated  by 
the  law  of  that  country,  and  that  the  place  of  his  domicil  was 
the  proper  and  natural  place  for  its  administration.     This  being 
the  case,  the  Lord  Ordinary  conceives  that  persons  holding  funds 
belonging  to  him  in  Scotland  were  entitled,  when  not  interpelled 
by  any  demand  by  Scotch  creditors,  and  actuated  by  no  partial 
motive,  to  remit  these  funds  to  this  foram  of  distribution,  there  to 
abide  the  claims  of  all  having  interest ;  and  that,  if  called  upon  to 
do  this  in  name  of  the  representatives,  it  might  even  be  their  duty 
to  comply.     He  speaks  now  of  the  mere  transmission  of  the  pro- 
perty to  a  place  within  the  jurisdiction  of  the  law,  by  which  its 
distribution  must  confessedly  be  valid,  and  not  to  its  actual  pay- 
ment over  to  the  administrators,  which  was  a  separate  and  subte^ 
quent  proceeding.     And  it  is  of  importance  to  keep  this  in  view, 
as  it  forms  the  great  distinction  between  the  ^rst  and  the  8ee(md 
of  the  defences  now  ynder  consideration.     The  money,  then,  it 
will  be  recollected,  was  sent  to  London,  not  to  the  administrators 
or  next  of  kin,  but  to  Glyn  and  Company,  the  ordinary  bankers 
of  the  defenders,  to  be  held  by  them  at  the  disposal  of  Swaiiii 
Stevens  and  Company,  their  London  solicitors,  with  instructions 
to  those  latter  gentlemen  to  pay  it  over,  not  immediately  on  re- 
ceipt, or  to  any  one  specified  individual,  but  to  the  party  wbo 
should  make  out  an  unexceptionable  title  to  receive  and  dis- 
charge it  on  the  part  of  the  defunct     These  instructions,  too, 
were  correctly  obeyed.     The  money  lay  for  some  time  with  Glyn 
and  Company ;  and  it  was  not  till  Swain,  Stevens  and  Cooopany 
were  satisfied  that  the  next  of  kin  had  renounced,  and  that  Gum* 
mersall  and  Gandell  (of  whom  the  defenders  had  never  heard  or 
said  any  thing)  held  regular  letters  of  administration,  that  it  was, 
upon  their  requisition^  paid  into  their  hands.     Now,  it  is  not  dis- 
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puted,  that  if  the  money  was  once  lawfully  sent  to  England,  its  sub-  9  June  1837. 
sequent  application  was  unchallengeable ;  and  the  Lord  Ordinary    ^^^y^^ 
humbly  conceives  that  it  was  sent  lawfully,  and  so  as  to  infer  no  co"'»"Aber" 
responsibility  to  any  creditors  afterwards  coming  forward  in  this  deen  Banking 
country.  *  Suppose  that  the  defenders,  instead  of  being  debtors  in    ^*J_ 
a  sum  of  money,  had  been  private  gentlemen,  with  whom  a  chest  of     Note, 
plate  belonging  to  the  deceased  had  been  merely  deposited,  and  that, . 
on  his  death,  they  had  been  applied  to  by  his  brother  to  transmit 
it  to  their  own  London  bankers,  that  it  might  be  within  reach  of 
those  who  were  legally  entitled  to  take  charge  of  his  property,  it 
is  difficult  to  see  on  what  grounds  they  could  be  subjected  to  such 
a  claim  as  the  present  by  complying  with  this  request,  and  merely 
sending  it  to  London  with  injunctions  to  see  that  it  was  not  de- 
livered except  to  a  party  having  a  clear  title  to  receive  it   ,  Sup- 
pose, again,  that  they  had  been  in  the  habit  of  sending  all  the 
balances  in  their  hands  at  the  end  of  every  six  months  to  London, 
and  intimating  to  the  deceased's  representatives  that  they  lay  at 
their  order  at  a  particular  banker's,  would  they  incur  any  such  re- 
sponsibility as  is  now  asserted,  by  making  the  usual  remittance 
three  .months  after  his  death,  intimating  this  to  his  near  relations, 
and  desiring  their  bankers  to  take  care  that  it  was  not  paid  over 
without  a  legal  title  ?  Or  would  the  case  be  different  as  to  a  factor 
accustomed  to  send  the  rents  of  a  Scotch  estate  to  a  London  banker, 
for  a  landlord  domiciled  in  that  city,  and  forwarding  those  that 
were  in  his  hands  at  his  death  to  the  same  quarter,  with  or  with- 
out the  order  of  his  nearest  surviving  relation  ?   Where  there  is 
no  allegation  (and  there  is  none  here)  of  any  purpose  to  prejudice 
a  Scotch,  or  favour  an  English  creditor,  or  even  of  any  rash  or 
precipitate  proceeding,  it  does  appear  to  the  Lord  Ordinary  that 
the  mere  act  of  placing  the  property  of  the  defunct  within  the  law 
of  his  domicil,  and  leaving  it  then  unappropriated,  to  be  distri- 
buted according  to  the  principles  and  the  forms  of  the  law  which 
must  govern  its  distribution,  is  an  act  which  can  infer  no  blame 
on  the  part  of  the  original  holder,  or  deprive  the  debtor  of  the 
benefit  of  an  acquittance  afterwards  .obtained  by  an  unimpeach- 
able payment  according  to  the  rules  of  that  law. 
<  The  second  defence,  however,  assutnes  that  this  may  be  other- 
wise ;  and  that  the  payment,  though  actually  made  in  England, 
may  be  dealt  with  as  if  it  had  been  here.     It  rests  upon  two  pro- 
positions ;  1^^,  That  English  letters  of  administration  are,  accord^ 
ing  to  the  law  and  practice  of  Scotland,  equal  to  a  decree-dative  and 
licence  to  pursue  by  the  Commissaries ;   and,  2d,  That  a  debtor 
paying  extrajudicially  to  a  person  holding  such  a  title,  though 
without  a  confirmation,  does  it  under  no  other  responsibility  than 
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that  of  being  able  to  show  that  he  was  truly  in  right  of  that  title, 
and  might  have  confirmed^  if  that  had  been  necessary.  The  first 
of  those  propositions  seems  sufficiently  made  out  by  the  cases  of 
Wardlaw,  21st  Jan.  1715,  Mor.  4500  ;  Clerk,  20th  Dec  1759, 
Mor.  4471,  and  5  BelFs  Supplement^  369  ;  and  Stewart,  2  let  Nor. 
1826,  5  ShaWi  29;  from  the  tenor  of  which  it  is  also  apparent^ 
that  the  motion  of  this  title  to  pursue  being  limited  to  the  case  of 
debts  payable  in  England,  which  seems  to  be  countenanced  by 
Mr  Erskine,  (iii.  9,  39,)  is  altogether  groundless,  the  debts  in 
question,  in  each  of  those  cases,  being  clearly  payable  in  Scothmd* 

<  The  second  proposition  is  established  as  to  payments  made  extra- 
judicially to  nearest  of  kin,  or  executors-nominate,  though  uncon- 
firmed, by  the  cases  of  Buchanan,  20th  July  1784,  Mor.  14%d78, 
and  Sir  William  Forbes,  9th  June  1827,  5  Shaw,  785;  and  the 
only  doubt  is,  whether  the  same  rule  can  be  extended  to  executors- 
creditors  with  testament-dative  and  licence  to  pursue  only,  and  to 
persons  holding  English  letters  of  administration,  which,  it  has  been 
seen,  are  of  equal  value.     But  the  last  of  those  cases,  (which  is 
that  more  immediately  in  question,)  appears  to  have  been  settled 
by  a  very  predse  decision,  reported  by  Fountainhall,  vol.  i.  p.  517. 
This  is  the  case  of  Trent  v.  Duff,  11th  Nov.  1692,  in  which  a 
debtor,  pursued  by  creditors  of  a  defunct,  defended  himself,  by 
showing  that  he  had  paid  to  one  of  the  daughters  of  the  defunct^ 
who  had  English  letters  of  administration ;  and  this  was  sustained, 
though  it  appeared  that  the  payment  was  made  after  the  claim  of 
the  pursuers  had  been  intimated  to  him,  there  being  no  legal  dili- 
gence or  proper  interpellation.    But^  even  without  this  authorityi 
the  Lord  Ordinary  would  have  inclined  to  hold,  that  the  rule  now 
settled  as  to  nearest  of  kin,  and  executors-nominate,  must  apply 
to  all  other  persons  who  held,  like  them,  such  an  inchoate  legal 
title  as  would  clearly  give  them  right  to  take  confirmation  if  tfae 
proceedings  were  in  court,  and  against  a  reluctant  debtor;  and  it 
is  quite  clear,  that  a  person  suing  in  this  country  under  Englisb 
letters  of  administration  would  be  entitled  (and  indeed  required) 
to  confirm  before  extract. 

<  The  pursuers  alleged  that  letters  of  administration  only  ga?e 
right  to  sue  for  recovery  of  the  funds  of  the  defunct  locally  within 
the  province  or  diocese  in  which  probate  was  taken,  and  pressed 
for  an  order  to  have  that  matter  established  by  an  opinion  of 
English  lawyers.  The  Lord  Ordinary  was  at  one  time  disposed 
to  allow  this  before  answer,  but  came  to  be  satisfied  that  it  would 
not  only  be  useless  but  improper ;  the  question  here  being,  not 
what  the  effect  of  such  letters  are  in  England,  but  to  what  effect 
they  have  been  admitted*  by  the  law  and  practice  of  Scotlandi 
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which  is  necessarily  and  purely  a  question  of  Scotch  law.     If  the  9  June  1837. 
pursuers  are  right  in  their  representation  of  that  of  England,  it  is    '^"«^y^ 
manifest,  at  first  sight,  that  all  our  decisions,  from  1692  to  1826,  ^^^"11^^ 
are  in  direct  opposition  to  that  law :  Since,  if  administration  in  deen  Banking 
the  province  of  York  would  be  no  title  to  recover  funds  in  that  of  ^^'  ^^' 
Canterbury,  nor  letters  from  the  metropolitan  office  to  recover  in       Mote. 
Ireland,  it  is  plain  enough,  that  no  English  letters  could  possibly 
have  made  a  title  to  sue  in  Scotland,  according  to  the  maxims  of 
English  law.    Yet,  if  any  point  is  settled,  it  is,  that  they  do  make 
a  perfectly  good  title,  according  to  those  of  the  laws  of  Scotland, 
which  is  all  that  can  now  be  looked  at'. 

His  Lordship  pronounced  this  interlocutor : 

<  The  Lord  Ordinary  having  heard  the  counsel  for  Uie  parties  on  Lord  Ordi- 
the  closed  record,  and  whole  process,  and  made  avisandum,  sustains  °^^/"^*^'' 
<  the  defences,  assoilzies  the  defenders  from  the  whole  conclusions 
*  of  the  action,  and  decerns :  Finds  expenses  due.' 

The  pursuers  reclaimed. 

The  LtordSf  without  calling  on  the  respondents'  counsel,  adhered.  Jadgmeot. 

Lord  Ordinary,  Jeffrey,  Act.  Dean  ofFac.  (Bope,)  and  Jo,  WSmu  Alt.  iSo/.- 
OeH.  (Rvtherfurd,)  G.  Moir.  JR.  Laidlaw,  S.  S.  C.  and  Hugh  Handyaide,  W.  S. 
Agents.        R,  Clerk. 

R. 
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FIRST  DIVISION. 

No.  CLXXXVI.  lOtli  June  1837, 

ROBERT  HAMILTON 

against 

JAMES  HENDERSON. 

Process. — ^Advocation. — Stat.  6  Geo.  IV.  c.  120,  $  40. — An 
advocation  of  an  action  before  the  Sheriff  for  more  than  £.40,  in 
which  a  proof  scripto  vel  j'uramento  was  allowed^  without  leave 
from  the  Sheriffs— found  incompetent,  in  respect  that  the  act 
6  Geo.  IF.  c.  120,  $  40,  applied  to  cases  when  a  proof  prout  de 
jure  was  allowed,  and  that  it  had  not  repealed  the  50  Geo.  III.  §  36. 

Hamilton  brought  an  action  in  the  sheriflF-court  of  Lanarkshire  Narrative. 
against  Henderson,  for  payment  of  an  account  of  L.66.    Henderson 
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id  June  1837.  defended  on  various  grounds;  and  the  SherifF,  on  27th  January 
1837,  pronounced  the  following  interlocutor:  <  Finds,  that  the  de- 
'  fender  has  produced  receipts  for  money  paid  the  pursuer  for  wages 

<  to  himself  and  others,  for  wood,  &c.,  one  of  which  is  posterior  in 

*  date  to  any  of  the  charges  in  the  account  libelled  on :  Finds,  un- 
'  der  these  circumstances,  that  the  presumption  is,  that  all  prior 
^  claims  were  paid,  and  therefore  that  the  account  can  only  be  esta- 

<  blished  by  writ  or  oath  of  the  defender :  Before  answer,  allows  the 
^  pursuer  a  proof  scripto  vel  juramento  of  the  defender ;  grants  com- 

*  mission  to  the  clerk  of  court  to  take  the  deposition  and  proo^  and 

*  diligence  against  havers,  to  be  reported  within  fourteen  days/ 
Hamilton  then  brought  an  advocation  of  this  judgment,^  stating 

that  there  were  no  grounds  for  limiting  the  proof,  which  should 
have  been  one  at  large,  and  founding  on. the  cases  of  Sands,  20th 
June  1829,  and  Baird  v.  Officer,  9th  June  1830,  in  support  of 
the  competency  of  the  advocation. 

Henderson  objected  that  the  present  advocation  was  incompe- 
tent, in  so  tar  as  it  was  attempted  to  be  brought  under  the  40Ui 
section  of  6  Geo.  IV.  c.  120.     That  section  applies  to  cases  in 
which  a  proof  at  large  has  been  allowed,  which  cannot  be  stated 
of  the  piioof  allowed  by  the  Sheriff  in  the  present  instance,  which 
is  confined  to  writ  or  oath  of  party.     In  the  case  of  Turner  v. 
Gibb,  11.  Feb.  1836,  a  judicial  examination  was  not  held  as  a 
proof  in  terms  of  the  statute.     Again,  if  the  advocator  had  wished 
to  advocate  on  the  ground  of  legal  objection  to  the  mode  of  proof, 
he  ought  to  have  obtained  leave  of  the  inferior  court,  and  to  have 
complied  with  the  other  requisites  of  the  statute,  50  Geo.  III.  c.  1 12, 
which  he  has  not  done. 

The  Lord  Ordinary  dismissed  the  advocation  as  incompetent 

Hamilton  reclaimed.     At  advising, 


Opinion  of 
Couit. 


Ijord  Corehotise. — I  cannot  say  that  I  have  any  doubt  in  this  case. 
Neither  of  the  decisions  cited  by  the  advocator  are  in  point,  as 
the  principle  upon  which  they  were  decided  was,  that  it  would  be  a 
great  absurdity,  after  a  case  had  been  advocated  properly  and  com- 
petently to  this  Court,  that  it  must  be  sent  to  be  tried  by  a  jury, 
although  the  case  was  clearly  incompetent  in  point  of  form,  or  al- 
though there  was  evidently  no  title  in  the  pursuer  to  sue  it.  Vor 
my  part,  I  concur  in  those  judgments,  as,  in  my  opinion,  when  a  case 
is  brought  here  by  advocation,  the  whole  cause  is  before  the  Court, 
which  is  entitled  to  investigate  and  try  the  questions  which  go  to 
dismiss  the  action,  without  being  under  any  such  imperative  obliga- 
tion to  send  the  case  to  be  tried  by  jury.  But  one  of  the  questions 
which  comes  before  us  is,  whether  or  not  an  advocation,  founded 


No.  186.  COURT  OF  SESSION.  1045 

on  an  objection  to  the  mode  of  proof,  is  competent  withoat  leare  10  June  1837. 
The  36th  clause  of  50  Geo.  III.  still,  I  conceive,  rales  that  point     ^^'^V^^ 
It  applies  specially  to  an  advocation  on  the  gpround  of  legal  objec-  He™dereoo^' 

tion  to  the  mode  of  proof,  and  expressly  requires  leave  from  the      

Judge,  I  cannot  presume  that  this  clause  was  meant  to  be  repeal-  q^'^J;^"  ^^ 
ed  by  the  subsequent  statute,  by  implicadon  alone.  The  next  ques- 
tion arises  on  the  40th  clause  of  6  Geo.  IV.,  which  is  not  well  ex- 
pressed, where  the  words  used  are  <  allowing  a  proof.'  It  would  have 
been  more  proper  to  have  used  the  expression  *  proof  at  large,'  in- 
stead of  that  of  <  proof;'  but  the  fair  construction  of  the  whole  clause 
leads  me  to  presume  that  the  proof  there  meant  must  have  been  a 
proof  prout  de  jure.  When  that  was  ordered,  then  the  statute 
allows  of  advocation ;  but  no  such  proof  has  been  allowed  here,  and 
I  am  therefore  for  adhering. 

'  I^rd  Mackenzie  *. — I  am  of  the  same  opinion,  for  to  assume  the 
opposite  doctrine  wpuld  lead  to  the  result  that  every  case  above 
L.40  may  be  advocated  at  its  commencement ;  as  there  is  no  case 
in  which  an  order  for  proof  might  not  be  obtained  either  in  form 
or  substance.  The  one  party  has  only  to  deny  the  statement  of 
the  other,  and  demand,  or  compel  the  other  to  demand  probation. 
For  instance,  suppose  a  person  pursuing  upon  an  heritable  bond, 
the  defender  need  only  say,  that  he  does  not  admit  having  bor- 
rowed the  money,  and  the  pursuer  will  be  forced  to  prove  his  case 
scripto ;  and  all  cases  above  L.40  referable  to  oath  of  party  would 
at  once  be  liable  to  advocation.  This  was  never  intended  by  the 
Legislature.  The  meaning  of  the  term  proof,  in  the  40th  clause 
of  the  6  Geo.  IV.,  is  proof  prout  de  jure, — a  meaning  which  can 
be  consistently  given  to  that  word  in  both  the  clauses  in  the  sec- 
tion in  question.  The  first  clause  of  the  section  is  applicable  to 
cases  where,  before  the  inferior  court,  *  a  proof  has  been  allowed.' 
In  reviewing  these,  this  Court  are  to  separate  the  facts  from  the 
law,  and  to  express  how  far  their  judgment  proceeds  on  matter  of 
fact  or  matter  of  law ;  and  the  judgment  of  the  House  of  Lords  is 
excluded  except  as  to  the  matter  of  law.  Now,  I  do  not  conceive, 
that  according  to  the  practice  of  interpreting  the  statute,  this 
clause  has  been  understood  to  apply  to  cases  wherein  a  proof 
scripto  or  juramento  only  had  been  allowed.  I  never  heard  that  it 
had  been  maintained  that  the  jurisdiction  of  the  House  of  Lords 
was  excluded  in  such  cases.  In  truth,  there  was  no  necessity  for 
any  such  exclusion,  as  a  proof  which  consisted  entirely  of  writing 
or  an  oath  of  party,  was  one  which  was  perfectly  fit  to  be  laid  be- 
fore the  House  of  Lords.     Neither  have  I  ever  seen  any  judgment 


ReTised  by  bis  Lordsbip. 


1046 


DECISIONS  OF  THE 


No.  186. 


Hatnilton  v, 
Heodenon. 

Opinion  of 

Court. 


10  June  1837.  prononnced  by  a  Lord  Ordinary,  separating  the  £sicto  from  tbe  law 
in  cases  of  this  nature*  If  the  first  part  of  the  section  be  snbjeet 
to  this  interpretation,  then  I  think  we  are  bound  to  give  the  same 
construction  to  the  word  proof,  when  it  occurs  in  the  latter  part  of 
it,  and  in  a  clause  which  is  in  connection  with  the  former.  I  think 
that  the  mode  of  proof,  which  is  alluded  to,  must  be  such,  that  if  the 
case  were  brought  into  this  Court,  and  be  fit  for  such  proof,  it 
would  go  to  a  jury.  In  regard  to  the  cases  relied  on  in  the  argu* 
ment,  I  do  not  think  that  they  apply  to  the  present  question  at  all, 
because  in  them  it  was  admitted  that  the  advocation  had  been  pro* 
perly  brought  into  this  Court,  a  proof  prout  de  jure  having  been 
allowed  by  the  inferior  court ;  and  tbe  point  at  issue  in  them  waa^ 
whether  or  not  it  was  incumbent  on  this  Court,  having  them  thus 
completely  before  it,  to  send  them  to  a  jury,  without  regard  to  a 
previous  question  of  incompetency  or  informality  emerging  before 
itself.  As  I  can  find,  therefore,  no  decision  or  authority  in  favonr 
of  the  interpretation  which  we  must  put  on  the  word  proof,  in  order 
to  support  the  competency  of  this  advocation,  I  think  it  ought  to 
be  dismissed. 

Lord  President. — I  concur  in  the  opinions  delivered.  In  the 
cases  adduced  a  proof  at  large  had  been  admitted,  and  the  point  on 
which  the  advocation  was  brought  was  to  have  it  decided,  whether 
that  proof  was  to  go  on  before  a  jury  or  before  tbe  Sheriff.  As  to 
the  interpretation  put  upon  the  words,  *  allowing  a  proof,'  I  am 
sure  they  have  always  been  understood  in  this  Court  to  mean  a 
proof  at  large.  The  exceptions  also  which  are  specified,  in  my 
opinion,  point  out  that  the  proof  meant  was  one  prout  de  jure.  I 
am  therefore  for  adhering. 
Liord  Gillies  absent. 

Judgment.  The  Court  unanimously  adhered^  giving  additional  expenses. 


Lord  Ordinary*  Cockbwm* 
(Hope,)  MojUeUh, 
S.  Clerk. 


Act.  MaUhnd^  Wm.  BeU.  Alt.  Deem  ofFiA 

John  CuQm,  W.  S.  and  Alex.lHamiiUnh  W.  S.  AgeaU, 
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FIRST  DIVISION. 
No.  CLXXXVII.  10/A  June  1837. 

GEORGE  BERRY 

against 

JOHN  REID. 

Bankrupt. — Sequestration. — Trustee. — Personal  Objec- 
tion.—JFbtiisd  that  a  party  who  had  disregarded  the  24/A  section 
of  the  bankrupt  act,  by  putting  on  oath  a  mere  nominal  vcdue  upon 
a  collateral  security^  preparatory  to  voting,  was  thereby  disquali^ 
fiedfor  being  trustee  in  that  sequestration. 

In  ibis  case  two  parties  petitioned  to  be  confirmed  as  trustee  on  a  NamtivA. 
sequestrated  estate.    Berry  stated  a  personal  objection  to  Reid,  his 
competitor,  under  the  24th  section  of  the  bankrupt  statute,  which 
enacts,  '  That  any  creditor  who  holds  a  preferable  security  or  lien 

<  upon  the  debtor's  property,  or  has  other  obligants  bound  with 

*  him,  (except  where  the  common  debtor  in  this  last  case  is  the 

<  principal  or  primary  obligant,  and  liable  to  relieve  the  others,) 

*  shall  be  obliged  upon  oath  to  put  a  value  upon  such  security  or 

*  collateral  obligation,  so  far  as  he  may  thereby  be  covered,  and  to 
^  deduct  such  value  from  his  claim,  and  to  give  his  vote  in  all  mat- 

*  ters  respecting  the  bankruptcy,  as  creditor  only  for  the  balance, 

<  which  balance  shall  be  specified  in  his  affidavit,  without  prejudice 
^  to  his  correcting  his  valuation  afterwards,  and  without  prejudice 

*  to  the  amount  of  his  debt  in  other  respects/ 

The  objection  is  thus  clearly  stated  by  the  Lord  Ordinary  in  the 
note  added  to  his  interlocutor  of  the  11th  March  1837. 

<  But  while  the  objections  urged  at  the  election  are  thus  disposed 

<  of,  a  different  plea  was  urged  at  the  last  debate,  which  it  is  pro- 
^  per  to  report  to  the  Court,  as  worthy  of  the  serious  and  deliberate 

<  attention  of  your  Lordships.    The  respondent,  Mr  Berry,  founded 

*  very  strongly  on  Mr  Reid's  affidavits,  first,-  on  the  election  of  the 

*  interim  factor  on  this  estate,  and  afterwards  of  the  trustee,  as 

<  showing  an  evident  disposition  on  his  part  to  disregard  or  evade 

<  one  of  the  most  important  regulations  of  the  sequestration  statute. 

<  In  particular,  he  referred  to  Mr  Reid's  affidavits,  in  which  he  put 

*  a  value  on  certain  collateral  securities,  but  instead  of  complying 

<  properly  with  the  24th  section  of  the  act,  Mr  Reid,  it  is  said,  put 

*  on  oath  merely  nominal  and  elusory  valuations  on  the  securities 
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enjoyed  by  him,  in  holding  the  joint  obligations  of  the  bankrupt, 
along  with  some  of  the  most  respectable  and  solvent  merchants  in 
the  east  of  Scotland,  who  are  drawers  or  acceptors  of  sundry  of  the 
bankrupt's  bills.     Thus,  in  the  election  of  interim   factor,  he 
valued  the  joint  obligation  of  Messrs  Arthur  and  Sons  of  Kirkcaldy, 
on  a  bill  of  L.  190,  just  at  2s.  6d.  in  whole,  though  that  is  a  concern 
of  great  wealth,  and  Mr  Reid  then  held,  as  a  banker,  a  balance  of 
Arthur's  funds  in  his  own  hands;  and  in  the  election  of  trustee, 
he  valued  the  joint  obligation  of  George  Wilson,  a  person  still 
solvent,  and  in  extensive  trade,  as  worth  only  5s.  on  the  bill  of 
L.207.     The  framing  of  such  claims  and  oaths,  the  respondent 
argues,  was  an  act  of  such  gross  impropriety,  and  showed  so  strong 
a  disposition  on  the  part  of  Mr  Reid  to  violate  or  misconstrue  a 
plain  direction  of  the  sequestration  statute,  (§  24,)  as  to  unfit  him 
for  any  o£Sce  which  falls  to  be  executed  strictly  according  to  the 
directions  laid  down  in  this  act  of  Parliament 
*  Now  the  Lord  Ordinary  must  say,  that  he  cannot  too  strongly 
express  his  disapprobation  of  such  valuations  on  oath  as  are  here 
referred  to.     He  does  not  understand  upon  what  quibble  or  gloss 
respectable  men  can  reconcile  it  to  themselves  so  to  proceed  on 
oath.     And  the  only  apology  that  occurs  for  an  individual  who 
has  fjEiilen  into  such  a  mistake  is  the  universality  of  the  practice. 
The  Lord  Ordinary  happens  to  know  that  some  of  the  roost  ex- 
tensive merchants,  and  highest  oflScers  in  chartered  banks,  have 
made  these  nominal  valuations ;  and  this  alone  has  gone  to  such 
an  extent,  that  it  formed  one  of  the  grounds  of  complaint  in  a 
petition  sent  to  Parliament  last  year  by  the  Chamber  of  Com- 
merce in  Edinburgh,  praying  proper  remedies  to  be  applied  to  the 
evil  in  the  new  sequestration  bill,  which  has  been  under  discos- 
sion  in  Parliament  for  the  last  two  years.     General  as  the  prac^ 
tice  may  have  been  of  making  these  elusory  valuations,  had  Mr 
Reid  or  any  party  procured  a  colourable  majority  by  such  means, 
the  Lord  Ordinary  would  not  have  sustained  a  majority,  so  -ob- 
tained, whatever  usage  might  have  been  quoted  in  palliadoo. 
But  these  erroneous  valuations  had  no  influence  in  this  election, 
as  Mr  Reid  would  have  a  great  preponderance  of  votes  in  value, 
even  if  the  whole  of  the  bills,  which  were  the  subject  of  the 
valuation,  were  entirely  struck  out  of  the  ranking.     This  being 
established,  the  Lord  Ordinary  does  not  think  himself  entitled  to 
find,  that  a  party  who  has  joined  many  others  in  putting  a  wrong 
construction  on  what  is  required  of  him  by  the  24th  clause  of  the 
sequestration  statute,  is  utterly  disqualified  from  holding  any  office 
under  this  act.     More  especially  does  the  Lord  Ordinary  hesitate 
to  come  to  this  conclusion  in  the  following  state  of  the  facts : 


J 
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<  L  In  the  interval  between  the  election  of  interim  factor  and  10  June  1837. 

*  tra9tee»  Mr  Reid  gave  in  a  corrected  claim  and  affidavit.     This     ^'•V^^ 

*  he  did  apparently  in  order  to  limit  his  claim  to  these  bills,  in  Berryi^  Rcid. 

<  which  he  was  informed  the  bankrupt  was  the  principal  debtor :  on  Narrative. 

<  that  affidavit  alone  he  voted  in  the  election  of  trustee. 

*  2.  It  has  been  now  proved  by  the  evidence  lately  adduced  in 

*  this  Court,  that  the  bankrupt  was  the  principal  debtor  in  all  the 
^  bills  claimed  on  by  Mr  Reid  at  the  election  of  trustee,  though,  in 
^  the  claim,  No.  8,  (Appendix  to  former  note,  p.  27,)  the  bankrupt 

<  did  not  appear  in  the  position  of  principal  debtor  in  the  bills  en-- 

<  tered  in  that  state. 

<  3.  By  the  express  terms  of  the  24th  section  of  the  sequestra- 

<  tion  statute,  no  valuation  is  required  where  the  bankrupt  is  the 

*  principal  debtor.     Hence  any  valuation  at  all  might  have  been 

*  dispensed  with.     And  when  Reid  proceeded  differently,  it  rather 

<  justifies  the  idea,  that  he  had  some  erroneous  views  as  to  the  true 
^  meaning  and  object  of  the  24th  clause  of  the  act,  which  it  is  not 

*  now  of  any  consequence  to  trace.     He  certainly  does  not  appear 

<  to  have  been  aware  of  the  decision  in  the  case  of  Buchanan,  in 

<  1827,  5  ShaWf  p.  468,  in  which  it  was  found,  that  *  in  the  elec- 
<^  tion  of  a  trustee,  it  is  no  objection  to  the  vote  of  a  creditor, 
<<  founded  on  bills  accepted  jointly  by  the  bankrupt  and  another, 
^*  that  he  has  not  valued  and  deducted  the  joint  obligant's  security, 
*<  the  bankrupt  being  the  primary  obligant,  though  not  appearing 
<<  so  ex  facie  of  the  bills.' 

*  It  appears  from  the  proof  lately  led  in  this  cause,  that  all  of  the 

<  joint  obligants,  (except  Wilson,)  whose  claims  were  the  subject 

*  of  valuation  in  the  corrected  affidavit,  were  in  bankrupt  or  insol- 
'  vent  circumstances  at  the  date  of  the  claim  and  election  on  this 

*  estate ;  and  though  dividends  of  greater  or  less  amount  on  their 

*  estates  are  now  declared,  it  might  possibly  be  a  matter  of  doubt 

<  or  uncertainty  at  the  period  of  the  election  and  affidavit,  whether 

<  any  thing  at  all  would  ever  be  realised  from  such  estates. 

*  These  considerations  have  confirmed  the  Lord  Ordinary  in  his 

<  opinion,  that  it  would  not  be  proper  to  sustain  any  personal  ob- 

<  jection  as  applicable  to  Mr  Reid,  in  respect  of  the  valuations  ob- 

<  jected  to  in  the  present  case.' 

The  Lord  Ordinary  pronounced,  (11th  March  1687,)  the  follow-  Lord  Ordi- 
inff  interlocutor  in  reference  to  this  objection :  •  Finds  no  sufficient  ?"'y**  ^"**'" 

°  ...  locutor. 

<  evidence  adduced  of  any  relevant  personal  objection  against  Mr 

*  Reid :  Therefore,  confirms  the  said  John  Reid,  in  terms  of  his 

<  petition,  as  trustee  on  the  sequestrated  estate  of  William  Strath- 

<  enry,  and  refuses  the  petition  to  the  same  effect  of  Mr  George 
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IOJoii»1837.  ^  Berry:  Finds^  in  terms  of  the  statute,  the  said  George  Berry 
^^^y^    ^  liable  in  expenses.  See.  and  decerns*' 

B«rry  v.  Reid. 

Berry  reclaimed.     At  the  advising, 
Opkion  of  Lord  CorehotiH. — I  am  clearly  of  opinion  that  Mr  Reid  is  not  a 

Court.  £(  person  to  be  appointed  trustee.    I  do  not  go  on  the  other  objec- 

tions stated,  as  I  am  not  sure  if  these  would  incapacitate ;  but  I 
conceive  that  the  last  objection  is  fatal,,  viz.  that  of  putting  on 
oath  a  mere  nominal  value  upon  the  collateral  securities.  This 
gentleman's  plea  in  defence  is,  that  he  is  entitled  to  put  such  a 
nominal  value,  because,  he  alleges,  it  is  the  usual  practice  to  do  so; 
but,  in  my  opinion,  although  similar  proceedings  bad  taken  place 
in  five  hundred  cases,  the  party  would  be  equally  to  blame;  and,  if 
the  statement  is  correct,  it  only  calls  the  more  imperatively  for  the 
'  interference  of  the  Court.  The  object  and  words  of  the  statute  no 
one  with  common  sense  enough  to  fit  him  to  hold  the  office  of  trus- 
tee could  misunderstand ;  and  I  cannot  but  think  that  any  one  who 
could  be  induced  to  follow  so  improper  a  practice,  in  the  face  of 
tiie  statute,  must  be  held  as  disqualified  from  holding  the  office  of 
trustee.  In  the  case  of  M'Gown  and  others,  13th  Dec  1808, 
F.  C,  a  plea  similar  to  this  was  set  up.  An  objection  to  the  elec- 
tion of  a  trustee  was  there  taken,  on  the  ground  that  he  had  obtain- 
ed  the  appointment  in  consequence  of  having  entered  into  an  agree- 
ment with  his  competitor  to  give  him  a  share  of  the  emoluments  of 
the  office,  on  condition  of  his  withdrawing  from  the  contest  The 
defence  for  the  trustee  was,  that  the  practice  was  universal  in  Glas- 
gow, and  a  minute  was  given  in  at  the  bar  showing  this  to  be  the 
case.  However,  the  Court,  over  which  Lord  President  Bkir  then 
presided,  held,  that  no  practice  or  bona  fides  eould  excuse  such  a 
proceeding,  and  that  the  result  of  the  figusts  which  were  admitted 
must  necessarily  be  the  disqualification  of  the  party  for  the  office  of 
trustee.  But  the  practice  in  the  present  case  is  much  worse,  for  it 
is  in  opposition  to  the  express  words  of  the  statute ;  and  though  it 
does  not  perhaps  amount  to  perjury,-^for  I  believe  that  the  party 
thought  himself  justified  in  acting  thus, — yet  it  certainly  aavounts 
to  swearing  falsely  in  regard  to  the  value  of  the  securities ;  and  I 
*  am  therefore  of  opinion  that  the  Court,  as  the  guardian  of  public 
morals,  must  interfere  to  prevent  the  continuance  of  such  practices, 
by  marking  its  disapproval  of  them.  If  it  did  not,  it  would  fail,  in 
my  opinion,  in  one  of  its  first  and  most  important  duties. 

Lwd  Mackenzie  *• — I  must  concur  in  the  opinion  of  Lord  Core- 


Rcvifted  b;  his  Lordship. 
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hoase.  On  looking  to  the  words  of  the  statute,  it  is  &r  beyond  all  lo  juoe  1887. 
doubt,  that  a  real  value  is  what  it  is  intended  should  be  put  upon  V^>^^^«»^ 
the  securities ;  and  not  only  must  this  be  done,  but  it  must  be  sup-  Benyv.  Beki, 
ported  by  solemn  oath.  Now,  it  is  admitted  that  a  value,  not  only  opinion  of 
not  real,  but  perfectly  false,  and  merely  nominal,  was  that  which  Couiu 
was  here  stated ;  yet  the  party,  in  the  presence  of  God,  made  oath 
that  this  was  the  true  value.  This  may  be  a  common  proceeding, 
but,  if  so,  it  is  a  gross  and  shocking  abuse.  I  think  I  see  how  it 
has  crept  in.  It  is  a  loose  tUng  to  put  a  value  upon  a  security, 
and  the  parties  have  commenced  by  putting  as  low  an  estimation  as 
their  consciences  would  admit,  stretching  them  to  the  uttermost. 
The  practice  being  once  introduced,  parties  have  gone  on  using 
greater  and  greater  liberties,  until  at  last  they  have  ended  in  a 
consummation  of  abuse,  by  putting  a  mere  nominal  value^  void  of 
all  truth  ot  resemblance  to  truth.  I  do  not  wish  to  blame  this  in- 
dividual party  farther  than  the  circumstances  warrant  I  do  not 
press  the  charge  so  far  against  him  as  to  say  that  he  is  guilty  of  or- 
dinary perjury,  or  that  he  may  not  have  imagined  that  what  he  did 
was  a  thing  admissible  in  practice.  But  I  cannot  think  that  it  was 
not  grievously  wrong;  or  that,  after  having  done  it,  he  ought  to  be 
admitted  to  hold  the  office  of  trustee  in  this  case  under  our  autho- 
rity.. We  are  bound,  I  think,  to  show  to  such  things  the  most 
decided  discountenance.  And,  in  truth,  if  he  can,  by  the  practice 
of  others,  be  led  to  make  oath  to  such  a  statement,  how  can  we  be 
sure  into  what  other  abuses  he  may  be  led  by  similar  example  ? 
Here  were  the  direct  sanctions  of  a  statute  and  an  oath  broken 
through.  Under  whatever  idea  of  practical  licence,  so  decided  is 
the  violation  of  .the  latter,  that  if  any  such  case  were  brought  into 
the  Court  of  Justiciary  as  a  case  of  perjury,  there  would  be  more 
difficulty  in  finding  a  want  of  relevancy  than  would  be  at  all  desir- 
able. 

Lard  President, — I  am  of  the  same  opinion.  I  see  ^uite  well 
how  this  practice  has  gone  on  unchecked.  In  cases  of  keen  com- 
petition the  same  things  were  done  by  both  sides;  and  it  was  not 
brought  before  the  Court  because  it  would  have  cut  both  ways,  and 
afiected  the  votes  of  both  competitors.  As  it  is  alleged  it  is  hazard- 
ous for  bank  agents  to  put  any  thing  but  a  nominal  value  upon  those 
collateral  securities,  they  should,  under  these  circumstances,  avoid 
voting,  or  at  least  abstain  from  engaging  in  a  competition  for  the 
office  of  trustee.  If  they  insist  upon  competing,  they  must  take 
the  consequences.  It  is  impossible  to  get  over  the  words  of  the 
statute,  which  are  quite  express,  and  allude  specially  to  voting  for 
the  trusteeship.  The  provision  by  which  parties  are  allowed  to 
correct  their  valuation  refers  to  the  after  ranking,  but  never  meant 
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10  June  1937.  that  parties  were  to  have  liberty  to  raise  the  value  from  a  farthing, 

^"^V^^    or  any  other  mere  nominal  value,  up  to  any  amount  they  pleased. 

Berry  v.  Eeid.  j  ^^^  clearly  of  opinion  this  party  is  disqualified,  and  that  there 

must  be  a  new  election. 

Lord  Gillies  absent. 

Judgment.  The  Court,  accordingly,  pronounced  unanimously  the  following 

judgment :   ^  Alter  the  interlocutor  reclaimed  against,  sustain  the 

*  personal  objection  to  the  said  John  Reid,  and  find  him  ineligible 

*  to  the  office  of  trustee  in  this  sequestration ;  dismiss  the  petition 

<  for  him,  praying  for  confirmation,  and  decern ;  find  him  liable  in 

<  expenses,  &c. :  Further,  appoint  a  general  meeting  of  the  credi-* 

<  tors  to  be  called  for  the  purpose  of  electing  a  trustee,'  &c. 

Lord  OrdiDary,  Cuninghcme.  Act.  Dean  ofFac  ^ Hope, J  Paienon,  Alt 

Penney,         John  Young ^  S.S.C.  and  Hopkirk  ^  Imlach,  W.S.  Agents.         D» 
Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CLXXXVIII.  IQth  June  18S?. 

DAVID  MILNE^  Petitioner. 

Judicial  Factor. — In  this  case  the  petitioner  prayed  the  Coart 
to  authorise  him,  as  judicial  factor  on  the  estate  of  Billie,  to  enter 
and  receive  vassals,  and  to  grant  them  charters,  precepts  of  clare 
constat,  and  all  other  writs  and  deeds  necessary  for  that  purpose, 
on  payment  of  the  feu-duties  and  usual  casualties  of  superiority. 
The  Court,  there  being  no  opposition,  granted  the  prayer  of  the 
petition  in  the  circumstances*;  intimating,  that  the  factor  would  be 
answerable  if  these  circumstances  were  mistated;'and  I^ords  Core' 
house  and  Mackenzie  expressing  doubts  whether  the  factor  was  freed 
at  all  from  responsibility  where  the  powers  were  so  general. 

Act.  Wood.        Sang  ^  Adam,  W.  S.  Agents.        D.  Clerk. 

C.  R. 


*  See  papen « 
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FIRST  DIVISION. 
No.  CLXXXIX.  13th  June  1837. 

Hon,  Mrs  BUTLER  JOHNSTONE  and  HUSBAND, 

offainst 

ARCHIBALD  CONNELL,  (Common  Agent  in  the 

Locality  of  Moffat.)  .    . 

CoNFUSio.  —  Teikds.  —  Locality. — Valuation. — A  ten  merk 
kmdf  of  which  the  teinds  were  valued^  having,  by  no  fault  of  the 
proprietor^  become  confused  with  a  five  merh  land  of  the  same 
name  subsequently  acquired,  and  not  valued ;— found,  that  two^ 
thirds  of  the  whole  lands  were  to  be  held  as  valued. 

In  this  case  the  following  point  arose :  A  party  in  possession  of  the  NamtiYv. 
ten  pound  land  of  Corehead,  held  a  valuation,  dated  1637,  of  the 
ten  merk  land  of  Corehead :  It  appeared  that  the  five  merk  land  of 
Corehead  had  coipe  into  the  family  a  few  years  later,  and  remain- 
ed unvalued  ;  and  that  these  two  together  formed  the  ten  pound  land. 
In  this  locality,  the  common  agent  localled  on  the  party's  ten 
pound  land,  and  called  on  her  to  point  out  what  particular  part  of 
it  was  included  in  the  ten  merk  valuation. 

She  objected,  and  pleaded  that  the  decree  must  be  available  to 
the  extent  of  two-thirds  of  the  lands,  leaving  one-third  unvalued, 
in  respect  the  lands  had  become  so  blended  as  to  prevent  the  one 
being  disUnguished  from  the  other,  without  any  fault  of  hers,  or  of 
her  predecessors. 

The  Court  being  of  opinion  that  it  was  contrary  to  equity  that 
the  objector,  from  no  fault,  should  lose  the  benefit  of  her  decree  of 
valuation  altogether,  and  holding  that  the  ordinary  principles  of 
confusio  should  here  apply,  pronounced  the  following  unanimous 
judgment:  *  Find,  that  the  decreet  of  valuation  1637  is  an  effec- 
tual valuation  of  the  lands  of  Corehead,  but  to  the  extent  only  of 
ten  merks,  or  two-thirds  thereof :  Find,  that  the  other  one-third, 
or  five  merks,  of  the  lands  of  Corehead  is  not  comprehended  in 
said  valuation;  but  as  the  identity  of  this  one-third  cannot  now 
be  ascertained,  find,  that  the  teinds  thereof  must  be  taken  at  one- 
fifth  part  of  the  rent,  in  stock  and  teind,  of  one-third  part  of  the 
whole  lands  of  Corehead ;  find  no  expenses  due,  &c.,  and  remit  to 
the  Lord  Ordinary  to  proceed.' 

Lord  Ordinary,  CockbwH,         Act  Dean  ofFac*  (Hcpe,)  G,  Graham  Bell.        Alt. 
H.  J.  Eobertaon,         W.  Stewart,  W.  S.  and  A.  Conndl,  W.  &  Agents. 

C.    R. 
VOL.  XII.  8  z 
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SECOND  DIVISION. 


No.  CXC. 


I3/A  Jiuu  1837. 


HERRIOT'S  TRUSTEES 
against 

JOSEPH  AND  DAVID  MURRAY'S  EXECUTORS. 


Narrative. 


Lord  Ordi- 
nary's Inter- 
locutor* 


Note. 


Revenue. — Stamp. — Proof.*— JFotuuf  by  the  Lord  Ordinary^  ani 
acquiesced  in  by  the  Courts  that  a  document  which  toas  held  to  tin- 
port  a  general  acknowledgement  of  debt^  containing  no  liquid  ipe* 
ci/lc  engagement  to  pay  at  a  certain  day^  does  not  rehire  to  ht 
stampedy  either  as  a  receipt  or  as  a  bill. 

Among  other  evidence  of  the  debt  due  by  the  defender,  Thomas 
Murray,  as  executor  of  the  deceased  Joseph  and  David  Murray^ 
to  the  late  David  Herriot,  the  pursuers'  author,  the  following  un- 
stamped document,  holograph  and  signed  by  David  Murray,  was 
founded  on :  •  May  29. 1815.  Received  from  Mr  David  Herriot  on 
<  hundred  and  eighty  sickes  pounds  sterling.'  The  Lord  Ordinary, 
altering  an  interlocutor  of  the  Sheriff  of  Berwickshire,  found,  that 
a  balance  of  L.  191  was  sufficiently  instructed,  as  stated  in  the  fol- 
lowing interlocutor,  and  founded  on  the  above  document  as  part  of 
the  evidence  of  the  debt 

The  Lord  Ordinary,  (24th  December  1836,)  <  advocates  the 
cause,  alters  the  interlocutors  of  the  Sheriff  complained  of,  and 
finds  that  the  sum  of  L.191,  being  the  balance  of  L.591,  set  forth 
in  the  trust-deed  of  Joseph  and  David  Murray,  as  then  due  by 
them  to  the  author  of  the  advocators,  is  sufficiently  instructed  to 
have  been  truly  due  at  that  period,  and  to  be  still  resting  owing; 
and  therefore  decerns  against  the  defender,  Thomas  Murray,  as 
executor  of  and  representing  the  deceased  Joseph  Murray  and 
David  Murray,  the  original  trusters,  for  the  said  sum  of  L.  191, 
with  the  lawful  interest  thereof  from  the  date  of  the  said  trust- 
deed,  till  payment :  Finds  the  said  defenders  liable  for  the  advo- 
cators' expenses,  both  in  this  Court  and  before  the  Sheriff.' 
Note. — <  The  Lord  Ordinary  thinks  the  debt  of  L.191  sufficiently 
instructed  by  the  minutes  of  the  meeting  of  27th  February  1817, 
by  the  recital  of  the  trust-deed  executed  the  day  following,  and 
by  the  holograph  acknowledgment  for  L.186,  granted  by  David 
Murray,  (whose  representative  is  now  the  leading  defender,)  on 
29th  May  1815.     He  takes  it  to  be  settled  by  the  cases  of  Ogil- 
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^yie,  7th  Jan.  1703,  Mor.  11,510;  Donaldson,  12th  Jane  1711,  13Jaa«1837. 
*  Mor.  11,611;  and  Ross  and  Fiddler,  24th  Nov.  1809,  F.  C; 


<  that  such  a  naked  acknowledgment  of  the  receipt  of  money,  as  xr^tMt% 

*  appears  in  the  document  last  mentioned,  does  in  dubio  import  Murray's 

*  the  constitution  of  a  debt  and  a  general  obligation  to  repay ;  while  ^'^^"^"» 

<  it  is  undeniable  that  all  the  circumstances  of  this  case  tend  most     Note. 

<  strongly  to  corroborate  this  conclusion ;  but  if  this  be  the  true  cha- 
^  racter  of  the  document,  it  seems  also  certain  that  it  does  not  require 

*  a  stamp,  either  as  a  receipt  or  a  promissory-note ;  not  a  receipt 

<  stamp,  as  witnessing  not  the  discharge  but  the  constitution  of  an 
^  obligation,  and  not  a  bill  stamp,  as  not  expressing  any  liquid  or 

*  specific  engagement  to  pay  at  a  certain  day,  but  only  a  general 
^  acknowledgment  of  debt;  see  the  cases  of  Pirie,  28th  Feb.  1833, 
« 1 1  Shaw,  478 ;  and  Martin,  25th  June  1833,  1 1  Shaw^  782.'> 

The  remainder  of  the  Lord  Ordinary's  note  relates  to  the  evi- 
dence generally  of  the  debt,  deducible  from  the  terms  of  a  trust? 
deed  and  otherwise. 

The  defenders  reclaimed^  but  the  Lords  unanimously  adhered.      Judgment. 

Lord  OrdiDarj,  Jeffrey.  Act.  Mcrt,         Alt.  Whigham.         John  BeaUm^  W.  S. 

aod  AuuBe,  Macallan  ff  Graham^  W.  S.  Agents. 

R. 


SECOND  DIVISION. 
No.  CXCI.  ISih  June  1837. 

ALEXANDER  MORRISON  and  Others 

against 

THE  COMMISSIONERS  OF  POLICE  OF  GLASGOW. 

Police. — Title  to  pursue.— i^cfton  dismissed  on  the  want  of  title 
to  pursue^  as  in  the  case  of  Lechie  Ewing^  \9th  January  1837. 

A  SUSPENSION  was  libelled  at  the  instance  of  Alexander  Morrison  Narrative, 
and  others,  five  persons,   *  all  general  commissioners  of  police 

<  for  the  city  of  Glasgow,  and  rated  in  the  police  books  as  liable 

<  in  payment  of  police  assessments,  and  who  have  been  assessed 
'  therefor,  and  paid  accordingly ;'  and  also  at  the  instance  of  Wil- 
liam Leckie  Ewing  and  others,  thirteen  indiFiduals,  <  all  resident- 
'  ers  in  Glasgow,  or  occupiers  of  property  there,  and  also  rated  in 
*  the  police  books  as  liable  in  payment  of  police  assessments,  and 

3  z  2 
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13  June  1837.  ^  who  bave  been  assessed  for  the  current  year,  for  themselves,  and 
Vi^y^/     c  for  all  those  who  adhere  to  them,  and  whose  names  and  designa- 

Othersv"  '"^   '  ^^^"^  ^''^  ^^  Specified  in  a  minute  in  the  proceedings  that  may 
Commissionen  *  foUow  hereon,  complainers.' 

of  Police.  rpj^g  respondents  pleaded,  as  in  Swing's  case,  1.  No  title  to  par- 

NarradTe.       sue ;  andy  2.  That  a  different  course  was  prescribed  by.  the  ^ct. 

The  Lord  Ordinary  dismissed  the  action,  with  expenses,  and 
added,  in  a  note,  ^  The  Lord  Ordinary  has  proceeded  on  the  jodg- 

<  ment  of  the  Court  in  the  case  of  Ewing  against  The  Glasgow  Po- 

*  lice  Commissioners,  19th  January  1837,  and  on  what  he  can  ool- 

<  lect  to  have  been  the  view  of  their  Lordships  in  pronouncing  that 

*  interlocutor.' 

The  suspenders  reclaimed. 

Dean  of  Faculty, — The  case  is  so  far  different  from  Ewing's,  that 
we  now  contend  that  the  suspenders,  as  a  minority  of  the  body  of 
commissioners,  have  a  right  to  insist 

Solicitor^General. — The  title  actually  set  forth  is  being  rated; 
and  they  cannot  now  change  the  title.  Besides,  their  remedy^  as 
pointed  out  in  the  other  case,  was  not  by  suspension. 


Opioion  of 
Court. 


Judgment 


Lord  Justice- Clerk. — It  is  not  necessary  to  give  any  opinion  as  to 
the  abstract  question,  whether  it  be  competent  for  the  minority  of 
the  police  commissioners  to  complain,  by  suspension,  of  a  resolu- 
tion of  the  majority ;  but  the  question  here  is,  whether  we  have  a 
complaint  brought  in  such  a  form  as  to  entitle  the  Court  to  inter- 
fere.    In  my  opinion,  the  attempt  to  make  out  this  case  to  be  dif- 
ferent from  the  former  one  of  Ewing  has  failed ;  for  there  is  nothing 
on  the  face  of  the  bill  of  suspension  to  show  that  they  had  in  con- 
templation a  title  as  a  minority.     The  whole  record  proves  that  they 
did  not  found  on  such  title ;  and  in  none  of  their  reasons  of  sus- 
pension is  there  a  single  statement  to  imply  their  having  such 
right  in  contemplation ;  and  even  the  prayer  of  their  reclaiming  note 
shows  there  was  then  no  intention  to  raise  this  question,  of  the  right 
of  the  minority  to  insist     I  can  therefore  see  no  difference  between 
the  present  case  and  Ewing's ;  and  I  am  quite  clear  we  should  re- 
peat the  same  judgment 

The  other  Judges  present  concurred. 

Lord  Meadoiobank  absent. 

The  Lords  adhered,  with  additional  expenses. 

Lord  Ordioary,  Cockbum,  Act.  Dean  of  Foe,  {Hopty)  JET.  J.  Boberliom,        Alt 

Soi.^Gen.  (Ruiher/urd,)  A.  M'NeilL    Mowbray  i  Howden,  W.  S.  sod  Caw^ 
^  Macdowall,  S.  S,  C.  Agents.         T,  Clerk. 
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FIRST  DIVISION. 

No.  CXCII.  \bth  Jane  1837. 

SIR  JAMES  BOSWELL 
against 

ALEXANDER  HAMILTON. 

Kirk.  —  Parish. — Heritor. — Founds  that  the  holders  of  small 
feus  in  a  village  in  a  lofuitcard  pcurish  were  heritors  ^  and  Aat, 
in  a  parish  where  there  were  suchfeuarSf  the  assessment/or  paro' 
chial  purposes  must  be  imposed  according  to  the  reedy  and  not  the 
valued  rent  of  the  heritors. 

In  the  parish  of  Mauchline,  in  Ayrshire^  it  appeared  that  the  NarretiTe. 
assessments  for  the  repairs  of  the  church,  and  other  parochial  pur« 
poses,  had  usually  been  laid  on  the  heritors  according  to  their  valued 
rent,  and  that  the  owners  of  houses  had  not  been  assessed. 

The  defender,  who  was  appointed  to  collect  the  assessment  for 
building  a  new  church,  followed  the  usual  custom,  and  laid  no  por* 
tion  of  the  assessment  upon  the  feuars  of  houses  in  the  village  of 
Mauchline,  which  is  not  a  burgh  of  any  kind,  but  which  contains 
about  one-half  of  the  population  of  the  parish.   « 

This  iivas  resisted  by  the  pursuer,  one  of  the  heritors ;  and  in  con- 
sequence a  decreet  for  payment  was  obtained  against  him  before 
the  Sheriff  of  Ayr,  of  which  the  present  advocation  was  brought. 

The  Lord  Ordinary  pronounced  an  interlocutor  ordering  cases, 
and  reported  them  to  the  Court  with  the  following  note : 

Note. — <  This  appears  to  be  a  fit  case  for  settling  a  general  and  Note. 

<  important  question,  whether  the  principle  of  assessment  adopted 

*  by  the  House  of  Lords,  in  the  .case  of  Peterhead,  applies  to  a 

*  parish  in  which  there  is  no  burgh,  but  a  large  village,  consisting, 

*  as  is  said,  of  between  300  and  400  inhabited  houses,  many  of  which 
^  are  held  in  feu,  and  a  population  amounting  to  more  than  one* 

<  half  of  that  of  the  whole  parish  ?' 

Dean  ofFaeidty^  (Hope^)  and  M^Neilly  for  the  fur^uer,  pleaded —  Puwuer'i 
That  the  case  of  Peterhead,  19th  Jan.  1802,  {ConneWs  Law  of^^^^ 
Parishes^  Supplement^  p.  23,  and  Dunlop^s  Parochial  LaWf  p.  8,) 
established  the  general  principle,  that  every  feuar  residing  in  a  town 
or  village  in  a  landward  parish  was  an  heritor,  and  liable  to  assess- 
ment in  proportion  to  his  real  rent;  that  in  this  parish,  where 
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15  Jane  1837.  one  half  of  the  population  came  from  Mauchline,  it  was  un&ir  that 
the  expense  of  making  the  additional  accommodation  necessary  for 
them  should  come  entirely  upon  the  heritors,  without  the  fenais 
bearing  any  share  in  it  The  pursuer  denied  the  averments  of  the 
defender,  but  maintained,  that  even  if  a  custom  was  proved,  it 
would  not  take  the  case  out  of  that  of  Peterhead. 


Boswell  V. 
Hamilton. 

Pursuer's 
Pleas. 


Defender's 
FleM. 


Opinion  of 
Court. 


The  Solidtor^GenercU  ( RutherfvrdjJ  and  Napier j  for  the  defender, 
averred,  that  the  proportion  of  the  real  rental  of  the  fenars  of 
Mauchline  was  only  about  L.400,  whilst  that  of  the  landward  part 
of  the  parish  amounted  to  L.fi500.  He  likewise  averred,  that  as- 
sessments had  uniformly  been  laid  on  the  landed  heritors  alone, 
according  to  their  valued  rent,  and  never  upon  the  feuars;  and 
pleaded,  that  the  present  case  was  distinguished  from  that  of  Peter- 
head, in  so  far  as  the  judgment  in  that  case  was  founded  on  there 
being  no  established  custom  of  assessment  in  the  parish,  and  that 
Peterhead  was  a  considerable  town,  whereas  Mauchline  was  a  mere 
village;  and  Sir  John  Connell  states,  that  the  decision  had  not 
operated  a  change  in  parishes  merely  landward,  where  the  valued 
rent  only  is  assessed ;  Supplement^  p.  24 :  That  it  could  never  be 
held,  that  if  there  happened  to  be  a  single  feuar  in  the  parish,  aoy 
heritor  might  insist  on  the  assessment  being  changed  from  tlie 
valued  to  the  real  rent, — the  result  to  which  the  principle  on  wliich 
the  pursuer  relied  must  ultimately  lead. 

In  the  meantime,  the  feuars  of  Mauchline  had  been  made  parties 
to  the  case,  by  being  called  in  a  supplementary  acdon. 

At  advising, 

Lord  Carehoiae^ — My  reason  for  reporting  this  case  was,  not  tbat 
«I  conceived  any  distinction  could  be  drawn  between  feuars  and 
heritors,  or  between  those  in  a  village  and  those  in  a  burgh,  bat 
because  the  judgment  in  the  case  of  Peterhead  proceeds  on  there 
being  no  custom  in  that  parish  as  to  the  method  of  assessment 
Now,  I  was  anxious  to  know  whether  the  case  of  Peterhead  most 
be  followed  to  this  extent,  that  in  a  parish  where  the  assessmeot 
has  generally  been  laid  on  the  heritors,  according  to  their  valued 
rent,  and  where  there  may  be  some  small  feuars  holding  socb 
trifling  feus  that  their  share  of  the  valued  rent  cannot  be  aseer- 
tained,  the  G)urt  must  alter  the  method  of  assessment  on  the  valued 
rent,  into  that  of  assessment  upon  the  real  rent  If  that  judgment 
is  to  be  carried  to  such  an  extent,  then  if  there  are  three  or  ten,  it 
matters  not,  small  feuars  who  cannot  by  possibility  be  assessed  so- 
cording  to  their  valued  rent,  as  that  would  be  merely  some  elosory 
sum,  it  is  implied  under  that  judgment,  that  we  must  alter  the  for* 
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jher  mode  of  assessment  by  the  valued  rent,  and  the  whole  heritors  15  June  1637. 
of  the  parish  must  be  valued  according  to  their  real  rent ;  for  if    ^<^v^^ 
we  hold  these  small  feuars  to  be  heritors,  and  if  they  are  to  be  H^^-iton! 
valued  by  their  real  rent,  they  are  entitled  to  demand  that  the     — - 
others  should  be  assessed  on  the  same  principle.    But  as  I  conceive  qI^^^  ^^ 
that  the  case  of  Peterhead  was  decided  on  the  ground,  that  there 
was  no  custom  in  that  parish  in  regard  to  the  mode  of  assessment, 
I  was  not  sore  whether  the  present  case  could  be  brought  under 
.the  principle  there  established ;  and  as  here  it  is  shown  that  the 
;custom  was  to  lay  the  assessment  on  the  valued  rent,  I  wished  the 
opinion  of  the  Court,  whether,  in  these  circumstances,  the  ancient 
•form  was  to  be  overturned. 

Lord  Gillies* — I  think  there  are  two  questions  in  this  case :  Ist^ 
Whether  these  feuars  are  to  be  held  heritors  ?  2<2,  If  they  are  so, 
how  are  they  to  be  assessed  ?  I  have  no  doubt  on  the  first  point: 
I  think  they  are  clearly  heritors;  but  it  does  not  follow  that  they 
must  be  assessed  by  the  real  rent  If  the  feued  lands  are  valued, 
though  the  feus  may  be  small,  they  may  each  of  them  bear  their 
«hare  of  the  whole  assessment  laid  on  the  estate.  But  that  does  not 
affect  the  question^  whether  they  are  heritors  or  not.  If  a  feuar  of 
a  tenement  worth  L.500  a- year  is  an  heritor,  a  feuar  of  one  worth 
L.1  must  be  one  also.  But  why  may  the  valued  rent  not  be  taken 
for  the  ground  of  assessment  ?  If  the  real  rent  is  taken,  all  must  be 
assessed,  of  course,  on  the  same  principle. 

Lord  Mackenzie. — In  my  opinion,  it  stands  with  the  proprietor 
to  relieve  his  estate  of  the  assessment,  which  is  now  laid  on  by  the 
valued  rent,  by  the  mode  in  which  he  feus  out  his  land.  If  he  does 
not  grant  a  large  enough  feu  to  enable  him  to  have  the  proportion  of 
valued  rent  effeiring  to  it  ascertained,  the  whole  assessment  must 
remain  on  hb  estate.  But  the  effects  of  the  principle  contended  for 
.would  go  further  than  has  been  stated ;  for  if  one  feu  be  granted, 
then,  under  that  principle,  the  usual  course  of  customary  assess- 
ment on  valued  rent  must  stop.  But  the  words  used  by  the  Privy 
Council  in.  directing  this  assessment  seem  rather  against  the  as- 
sessment by  real  rent;  for  they  are,  that  the  assessment  is  to  be 
Jaid  upon  the  parishioners  in  proportion  to  their  *  substance.'    This  i 

lias,  in  practice,  been  held  to  mean  income,  though  it  seems  to  me 
incorrect ;  for  income  is  not  substance,  as  a  man  have  a  very  large 
revenue,  and  yet  no  substance ;  but  so  it  has  been  understood  in 
practice.  Where  a  custom  is  established,  I  think  regard  oaght  to 
be  had  to  it ;  so  I  think  here,  where  the  custom  has  been  to  assess 
by  the  valued  rent,  it  were  better  the  proprietor  should  answer  for 
his  feuar,  when  his  share  of  the  valued  rent  cannot  be  ascertained. 
There  is  a  difficulty,  I  think,  in  both  these  ways.  But  it  must  be 
observed,  that  here  there  are  nearly  200  feuars,  whose  feus  must  | 
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15  June  1837.  cover  a  great  extent  of  ground.  Now,  perhaps  the  whole  of  thb 
might  be  valued,  and  then  the  assessment  answering  to  chat  valua- 
tion might  be  apportioned  among  the  individual  feuars,  according  to 
their  real  rent,  which  will  avoid  the  inconvenience  arising  from  the 
assessment  being  laid  upon  the  whole  parish  on  that  principle,  con- 
trary to  the  previous  custom,  a  departure-  from  which  will  lead  to 
much  confusion.  As  to  the  other  point,  I  conceive  that  small  feoan 
are  just  as  much  heritors  as  large  ones;  and  that  if  they  are  to  be 
held  to  be  heritors,  they  must  be  assessed  in  some  shape  or  other. 
But  it  does  not  follow  from  that,  they  are  to  get  the  whole  privileges 
of  heritors. 

Lord  Corehouse* — I  see  all  the  practical  inconvenience   of  the 
mode  proposed,  and  that  it  will  alter  the  method  of  assessment  in 
a  number  of  parishes.    But  I  conceive,  that  if  these  feuars  are  to  be 
assessed  as  heritors,  then  we  are  bound  by  the  case  of  Peterhead  to 
find  that  they  and  all  the  other  heritors  shall  be  assessed  by  their 
real  rent.     In  that  case,  the  parish  consisted  partly  of  a  burgh  of 
barony,  and  partly  of  a  landward  district  t  and  Lord  Eldon  applied 
the  principle  of  assessment  by  the  real  rent  to  the  inhabitants  of  the 
whole  of  it, — to  the  large  landed  proprietors  as  well  as  to  the  small 
feuars, — to  those  residing  in  the  country  as  well  as  to  the  inhabitants 
of  the  town.     I  do  not  see  how  we  can  avoid  following  the  same 
course  here.     There  can  be  no  doubt  that  the  smallest  feuar  is  aa 
heritor ;  and  I  see  the  inconvenience  that  may  attend  the  alteration 
of  the  old  mode,  for,  in  questions  regarding  the  church',  the  small 
heritors  may  interfere  with  the  great  ones.     But  my  rule  here  most 
be  the  case  of  Peterhead. 

Lords  President  and  Gillies  concurred  in  thinking  that  the  case 
must  be  ruled  by  the  decision  of  the  House  of  Lords  in  the  case  of 
Peterhead;  and  that  any  inconvenience  which  might  arise  from  the 
present  judgment  did  not  originate  from  the  decisions  of  this  Court 

The  Courts  by  a  majority,  pronounced  the  following  judgment : 

<  Conjoin  the  action  directed  to  be  raised  for  calling  the  feuars  of 

<  Mduchline  to  the  advocation  at  the  instance  of  Sir  James  Bos- 

<  well ;  advocate  the  cause,  and  find  that  the  expenses  of  rebuilding 
^  the  parish-church  of  Mauchline  fall  to  be  defrayed,  agreeably  to 
*  the  principle  of  assessment  laid  down  by  the  House  of  Lords  in 

<  the  case  of  Peterhead,  by  all  the  owners  of  land  and  houses  in 

<  the  parish,  according  to  their  real  rents ;   find  no  expenses  due 

<  to  either  party,  and  remit  to  Lord  Cockburo  to  proceed  farther 

<  in  the  cause,  and  decern.' 

Lord  Ordinary,  Corekouae,  Act.  Dean  qfPac.  fHoptJ  and  M*NeUL   ,         Alt. 

SoL'Gen,  {Rutherfierd^)  and  Napier,       Home  jr  Rose^  W.  S.  and  J,  Matkaam, 
W.  S.  Agents.         D.  Clerk. 

C.  R. 


Judgment* 
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FIRST  DIVISION. 

No.  CXCIII.  16M  June  1837. 

JOHN  CAMPBELL 
agaimt 

DAME  SARAH  ANSTRUTHER. 

Collation. — Founds  that  a  sum  of  money  adocmeed  by  a  father  to  a 
younger  son  for  hit  out/it,  to  account^  and  not  as  a  gifti  is  not  to  be 
collated^  in  ascertaining  the  kgitim  juad and  reliefs  or  dead^ sport, 
but  only  in  the  division  of  the  kgitim  itself  amongst  the  younger 
children. 

In  this  case  the  following  point  occnrred  :  In  esUmadng  the  fands  NamttTcw 
of  the  late  Sii^  Robert  Anstrather^  the  accountant,  to  whom  the 
case  had  been  remitted,  had  collated  with  the  general  estate  of  the 
deceased  a  sum  of  L.1000  advanced  by  Sir  Robert  to  a  younger 
son,  and  which,  it  was  admitted,  was  not  bestowed  as  a  gift 

This  was  objected  to  by  the  widow  of  the  younger  son,  who 
maintained  that  it  ought  not  to  have  been  collated,  except  with 
the  younger  children,  in  the  distribution  of  the  legitim. 

The  Lord  Ordinary,  (7th  March  1837,)  repelled  the  objection, 
and  approved  of  the  report. 

The  objector  reclaimed. 

At  advising. 

The  SoUcitor-Generalf  for  the  reclaimer, /?&a(fed^ — That  admitting  RecUimerV 
collation  to  be  proper  in  this  case,  as  amongst  the  younger  children,  ^'^^ 
it  was  not  to  be  made,  as  proposed  by  the  accountant,  between  the 
legitim  and  the  dead's  part.    Erskine,  iii.  9. 24,  in  stating  the  law  as 
to  collation  says,  *  For  preserving  an  equality  in  the  distribution  of 

*  the  legitim  among  the  younger  sons  entitled  to  it,  who  have  an 

<  equal  interest  in  the  father's  moveable  estate,  we  have  adopted  the 

<  doctrine  of  the  Roman  law,  ( Tit.  De  collatione  bonorumj  and  De 

*  dot.  collat.)  which  introduced  a  collatio,  by  which  a  child,  who 

<  had  already  got  a  provision  from  the  father,  was  obliged  to  collate 
^  it  with  the  other  children,  and  impute  it  in  his  part  of  the  legitim. 
^  Every  thing  given  by  the  father  to  the  child  falls  under  collation.' 
Thus,  it  appears  that  the  principle  on  which  collation  was  introdu- 
ced, was  to  preserve  equality  in  the  distribution  between  the 
younger  children :  so  it  is  laid  down  likewise  by  Stair  and  Bank- 
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16  June  1837.ton.  But,  on  the  principle  of  the  accountant's  report,  the  benefit 
^^*^^7*^  of  one  half  of  this  sum  is  given  to  the  dead's  part,  whereas  it  should 
have  been  all  retdned  in  the  legitim,  and  collated  only  as  between 
the  parties  to  the  distribution  of  that  fund.  Where  a  child  dis- 
charges his  legititn,  that  does  not  benefit  the  dead's  part,  but  goes 
to  increase  the  legitim  of  the  other  children.  The  view  on  which 
the  accountant  has  framed  the  report  is  therefore  clearly  incorrect, 
and  the  objection  must  be  sustained. 


ADstruther. 

Reclaimer's 
Pleas. 


Defender's 
Pleas. 


Opinion  of 
Coiut. 


The  Dean  of  Faculty  answered^  That  the  point  which  was  raised 
<Iid  not  refer  to  collation.  The  sum  here  in  dispute  was,  in  fact, 
an  anticipated  payment  by  the  father ;  and  on  the  decease  of  the 
father,  his  representatives  were  entitled  to  say,  that  as  the  father 
intended  to  keep  this  sum  in  his  hands  at  the  time  of  his  death,  and 
did  do  so,  by  making  what  it  is  admitted  was  not  a  gift,  and  what 
was  clearly  only  a  payment  to  account,  it  must  be  held  as  in  his 
hands,  and  taken  as  part  of  the  whole  free  fund,  as  at  the  time  of 
his  decease. 

Lord  Corehouse* — When  the  case  was  last  before  me,  this  point  was 
not  brought  under  my  notice,  and  I  therefore  hear  the  argumeat 
,for  the  first  time.  But  in  regard  to  this  question  I  never  had 
any  doubt.  I  do  not  go  along  with  the  Dean  of  Faculty  when  he 
denies  that  the  term  collation  can  be  applied  to  the  circumstances 
of  this  case :  For  on  looking  to  Mr  Erskine's  definition,  I  find  that 
he  states,  at  the  end  of  the  passage  quoted  by  the  objector,  that 

*  every  provision  given  by  the  father  to  the  child  falls  under  coUa' 
^  tion ;  not  only  the  tocher,  or  other  provisions  granted  in  his  or  her 
^  marriage-contract,  or  in  separate  bonds,  but  all  sums  actually  ad- 

*  vanced  by  the  father  to  the  child,  or  for  hb  behoof,'  &c. 

I  therefore  cannot  see  why  collation  is  not  the  proper  term  ia 
this.  case.  The  object  of  collation  is  to  equalise  the  distribadoa 
amongst  younger  children,  and  they  are  the  only  parties  interested; 
for  Mr  Erskine  says,  (sect  25.)  <  As  this  kind  of  collation  is  in- 
troduced, that  equal  justice  may  be  done  to  all  who  have  a  ng^ 
in  the  legitim,  it  does  not  affect  the  rights  of  third  parties.  Hence 
a  widow  cannot  be  compelled  to  collate  legacies  or  donations  given 
to  her  by  her  husband,  and  thereby  to  increase  the  legitim;  said 
January  12. 1681 ;  nor,  on  the  other  hand,  are  children  in  £unilM 
obliged  to  collate  their  provisions  with  the  widow,  in  order  to  in* 
crease  the  jus  relictse.' 

.  If  no  third  parties,  therefore,  are  to  be  interested  in  the  colIatioDi 
and  as  it  is  not  here  to  affect  the  widow's  share,  1  entertain  the 
opinion  that  this  is  a  case  in  which  collation  is  properly  introdu- 
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ced ;  but  that  it  must  take  effect  only  to  equalise  the  distribution  16  June  1837. 
amongst  the  younger  children ;  in  which  the  executor  or  the  widow    ^^"^V^^ 
of  the  deceased  have  no  concern.     I  think,  therefore,  that  the  ^trmber 

Anditor^s  report  and  the  Ordinary's  interlocutor  are  wrong.     The     

sum  in  question  must  be  all  considered  as  legitim,  and  none  of  it  go  ^^uru°  ^^ 
to  increase  the  dead's  part ;  and  must  be  collated  only  in  the  division 
of  the  legitim  amongst  the  children. 

Ijord  PresiderU. — I  concur. 

Lard  Mackenzie. — I  am  completely  of  the  same  opinion.    If  we  judgment. 
were  making  a  law  we  might  adopt  the  other,  which  appears  the 
more  natural  view;  but  we  are  not  doing  that 

The  Court  accordingly  altered  the  interlocutor^  and  sustained  the 
objection. 

Lord  Ordinary,  Cocft&icm.       Act.  Dean  ofFae,  (ITcpe.)       Alt.  SoL^Oen,  {Rtdher- 
fiord;)  DingwalL       Vichon  jr  Siewart,  W.  S.  and  Thamaon  Paid,  W.  S.  Agents. 

C.  R* 


FIRST  DIVISION. 
No.  CXCIV.  nth  June  1837. 

TAYLOR 
against 

HIS  CREDITORS. 
PnocESS. — C£88io. — Stat.  6  and  7  Will.  IV.  c.  56. 

In  this  process  of  cessjo,  a  remit  had  been  made  to  the  Sheriff,  in 
terms  of  the  above  statute,  when  a  state  of  the  bankrupt's  affairs  was 
given  in,  and  his  deposition  taken.  The  Court,  wishing  to  see  the 
facts  of  the  case  distinctly,  appointed  these  documents  to  be  printed, 
ordering,  in  the  meantime,  the  creditors  to  bear  the  expense  of  the 
deposition,  as  being  for  their  benefit;  and  the  pursuer  that  of  the 
State  of  affairs,  as  coming  in  the  plaee  of  the  old  condescendence. 

Act.  Whighm,  Snathe.        Alt.  Deas.       B.  Clerk. 

C.  R. 
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Ko-  CXCV. 


17 ih  June  1837. 


NamttTe. 


MRS  ANNE  BURNETT  CRAIGIE  and  WILLIAM 

BURNETT  CRAIGIE, 
dffainsi 

THOMAS  GORDON  and  Others,  (Cbaigie's  TbusteesO 

Trust,  —  Revocation.  —  Clause. — Jus  Crediti.  — A  proprie* 
trixj  deaf  and  dumb,  bui  capable  of  acting  for  herself  by  a 
postmipUal  contract^  settled  certain  property  belonging  to  her  an 
trustees^  for  the  purpose^  inter  alia^  in  the  event  of  her  husband  pre* 
deceasing  her^  and  there  existing  at  her  death  issue  of  the  mat^ 
^fioge^  of  conveying  the  property  to  such  issue  i-^fwnd^  that  the  tmly 
chUd  of  the  marriage^  and  the  wifcy  after  the  husbandts  deaths  were 
entitled  to  require  the  trU^ees  to  denude,  in  respect  that  the  only 
legal  interest  in  the  estate  and  fund  was  so  vested  in  them  acmrd^ 
ing  to  their  respective  rights,  that  being  both  sui  juris,  they  were 
in  titulOf  by  their  Joint  act,  to  discharge  the  trust 

JBva  postnuptial  contract  of  marriage,  dated  2dJuIy  1810,  betwixt 
Mrs  Anne  Burnett  Craigie  and  her  husband,  the  since  deceased 
Jonathan  Craigie,  Mrs  Craigie,  who  is  deaf  and  dumb,  but  capable 
of  acting  for  herself,  disponed  her  estate  of  Linton,  and  the  sum  of 
L.  10,000  belonging  to  her,  to  the  defenders,  as  trustees,  for  certain 
purposes,  and  under  the  following  among  other  condidons :  *  Sixths 
If  the  present  marriage  shall  be  dissolved  by  the  predecease  of  the 
said  Jonathan  Craigie,  in  case  there  shall  be  no  children  of  the 
marriage  who  shall  attain  the  age  of  majority,  or  have  lawful  issue, 
and  in  case  the  said  Anne  Burnett  does  not  enter  into  anysubse* 
quent  marriage,  the  said  trustees  shall  continue  to  pay  to  her,  or  to 
apply  for  her  use  during  all  the  days  of  her  lifetime,  the  net  pro- 
duce of  the  said  rents,  and  the  interests  of  the  sums  of  money 
hereby  conveyed,  and  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  her  decease,  shall  dispone  the  said  lands  to  her  heirs  and 
assignees,  and  convey  the  fee  of  one  half  of  the  foresaid  sum  of 
L  10,000  sterling  to  the  aforesaid  children  of  the  said  Charles  Hay, 
or  survivor  or  survivors  of  them,  their  heirs  and  assignees,  and  the 
other  half  of  said  L.  10,000  sterling  to  the  heirs  or  assignees  of 
the  said  Jonathan  Craigie.  But  in  case  the  said  Anne  Burnett 
shall  enter  into  a  subsequent  marriage,  it  shall  be  in  her  poweri 
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by  marriage-contract  or  other  deed,  to  secure  to  the  person  whom  ly  June  1837. 
she  may  so  marry,  in  the  event  of  his  surviving  her,  and  of  there 
being  no  children  of  her  body,  the  free  liferent  of  the  said  lands,  Cnigirs^Tnis- 
and  of  the  said  sum  of  money,  and  in  that  case  this  trust  shall  not  ^<^* 
terminate  till  the  death  of  such  person,  at  which  period  only  the  Karratire. 
distribution  above  directed  Shall  be  made.    Seventh^  In  case  of  the 
present  marriage  dissolving  by  the  predecease  of  the  said  Jonathan 
Craigie  as  aforesaid,  there  shall  exist,  at  the  death  of  the  said  Anne 
Burnett,  any  child  or  children  procreated  of  her  body  in  the  pre* 
sent  or  any  subsequent  marriage,  or  the  lawful  issue  of  any  such 
child  or  children,  in  that  event,  the  said  trustees  shall,  on  or  be- 
fore the  first  Whitsunday  or  Martinmas  after  her  decease,  make 
over  to  the  heir-male  of  her  body,  whether  of  the  present  or  any 
subsequent  marriage,  the  said  lands,  and  to  the  other  children  of 
both  marriages  per  capita,  the  fee  of  the  said  sum  of  L.  10,000 
sterling :  Declaring,  that  if  only  heirs-female  then  exist,  the  said 
lands  and  the  said  money  shall  belong  to  them  all  equally,  and  that 
if  only  one  heir  of  the  said  Anne  Burnett's  body  shall  exists 
whether  male  or  female,  such  heir  shall  be  entitled  to  the  whole ; 
provided,  however,  that  it  shall  be  in  the  power  of  the  said  Anne 
Burnett,  by  any  marriage-contract  or  other  deed,  to  provide  any 
future  husUmd,  in  the  event  of  his  surviving  her,  and  of  there 
being  children  of  her  body  at  the  dissolution  of  her  marriage  with 
such  husband,  to  a  liferent  of  one-half  of  the  foresaid  lands  and 
sums  of  money  hereby  conveyed ;  and  that,  in  that  event,  the  said 
trustees  shall  either  make  over  said  lands  and  money,  as  hereby 
directed,  under  the  burden  of  such  liferent,  or  continue  the  said 
trust  until  the  death  of  such  husband  of  the  said  Anne  Burnett, 
paying  the  net  produce  of  that  proportion  of  the  rents  and  interest 
so  provided  in  favour  of  the  said  husband,  and  applying  the  re- 
mainder of  said  produce  for  the  aliment  and  support  of  her  said 
children/ 

Jonathan  Craigie  died  in  1812,  leaving  an  only  child  of  the  mar- 
riage, William  Burnett  Craigie.  This  present  action  was  brought 
by  Mrs  Burnett  Craigie  and  her  son,  now  of  age,  against  the  de- 
fenders, the  trustees  under  the  postnuptial  contract  of  marriage,  re- 
quiring them  to  denude  of  their  trust,  and  to  make  over  the  pro- 
perty to  the  pursuers.  The  pursuer,  W.  B.  Craigie,  had  been 
lately  married,  and  in  contemplation  of  that  event,  a  marriage-con- 
tract was  entered  into,  to  which  bis  mother  was  a  party,  whereby 
the  estate  of  Linton  and  the  sum  of  L.  10,000  were  conveyed  and 
secured  to  the  wife  of  W.  B.  Craigie,  and  the  heirs  of  the  marriage, 
on  condition  of  an  annuity  of  L.400  being  made  a  real  burden  on 
the  estate  in  favour  of  his  mother. 
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17  June  1837.      The  defenders,  on  the  ground  that  the  two  parsuers  did  not  oon- 

^^^V^^    eentrate  in  their  persons  all  the  interests  that  conld  by  possibility 

Crai^ie's'rrus-  ^"^®  ^^^  ^^  ^^^  trust,  pleaded  that  they  were  not  safe  in  denndbg. 


tees. 

Lord  Ordi- 
nary's Inler- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  this  interlocutor  and  note :  <  The 
Lord  Ordinary  having  considered  the  closed  record,  and  heard  par- 
ties' procurators  thereon,  and  made  avisandum,  Finds,  that  the  pnr^ 
suers,  Mrs  Anne  Burnett  Craigie,  and  Mr  William  Burnett  Craigie, 
have,  in  the  circumstances  which  now  exist,  for  their  respective 
rights  and  interests,  according  to  law,  or  in  virtue  of  the  marriage- 
contraot  and  trust-deed  libelled  on,  the  entire  and  only  right,  title 
and  interest  in  the  lands  and  estate  of  Linton,  as  specially  de- 
scribed in  the  said  contract  and  trust-deed,  and  in  the  sum  of 
L.  10,000  of  money,  also  comprehended  therein:  Finds,  that  the 
only  legal  interest  in  the  said  estate  and  fund  being  so  vested  in 
the  pursuers,  according  to  their  respective  rights,  and  they  being 
both  sui  juris  to  exercise  and  deal  with  the  same,  they  are  folly 
in  titulo,  by  their  joint  act,  to  discharge  the  trust  in  the  persons 
of  the  defenders,  and  to  require  them  to  denude  of  the  said  trusty 
and  convey  the  said  estate  and  fund  in  favour  of  the  ponmen,  in 
such  competent  form  and  manner  as  they  may  point  out:  Fiodfl^ 
that  on  executing  such  deed  or  deeds  as  may  be  required,  and 
receiving  a  full  and  ample  discharge  from  the  said  pursuers,  the 
defenders  will  be  effectually  exonered  and  discharged  of  the  said 
trust,  and  of  all  the  obligations  undertaken  by  their  acceptance 
thereof;  and  finds,  decerns  and  declares  accordingly  :  But,  in  re- 
spect that  the  second  conclusion  of  the  libel  is  indefinite  and  alter- 
native, appoints  the  pursuers  to  put  into  process  a  precise  state- 
ment of  the  nature  of  the  deed  or  deeds  of  conveyance  which  they 
require  to  be  executed,  with  a  draft  or  drafts  of  such  deed  or  deeds; 
and,  with  regard  to  the  conclusion  for  accounting,  appoints  the 
defenders,  if  so  advised,  or  required,  to  make  up  and  lodge  in  pro- 
cess a  full  and  complete  account  of  charge  and  discharge,  and 
thereafter  appoints  die  cause  to  be  enrolled :  Finds  that  the  ex- 
penses of  both  parties  must  be  paid  from  the  trust-funds.' 

Note* — <  The  defenders  are  perfectly  right  in  requiring  a  jndg- 
ment  of  the  Court;  and  as  they  will  of  course  reclaim,  in  order 
to  obtain  it,  some  explanation  of  the  state  of  the  case,  and  the 
grounds  of  the  Lord  Ordinary's  judgment,  may  be  useful. 

<  It  was  explained  in  the  debate  that  the  pursuer,  Mr  Burnett 
Craigie,  being  of  the  age  of  twenty-six,  was  lately  married,  and 
that,  in  contemplation  of  that  event,  a  marriage-contract  was 
entered  into,  to  which  the  other  pursuer,  Mrs  Burnett  Craigie 
became  a  party,  and  by  which  this  estate  of  Linton,  and  the  fnod 
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*  of  L^lOyOOO,  were,  as  the  Lord  Ordinary  understood  the  state-   17  June  1837. 

*  menty  completely  conveyed  and  secured  to  Mrs  Burnett  Craigie,     ^^"^V^ 

<  and  the  heirs  of  the  marriage,  in  consideration  of  an  annuity  of  ci^gi^s^xnis^ 

*  L.400  a-year  being  secured  to  Mrs  Burnett  Craigie,  his  mother,  tees. 

<  by  being  declared  a  real  burden  on  the  estate.     It  seems  to  be      ^^ 

<  the  object  of  the  present  action  to  have  that  reasonable  arrange- 

<  ment  carried  into  complete  effect     The  Lord  Ordinary  is  per- 
^  fectly  satisfied,  on  a  careful  consideration  of  the  marriage-contract 

<  libelled  on,  that  no  legal  interest  under  it  exists,  or  can  emerge, 

<  which  can  afford  any  good  objection  to  the  demand  in  the  snm- 

<  nions.     Though  Mrs  Burnett  Craigie  is  stated  to  be  in  the  un- 

*  fortunate  situation  of  being  deaf  and  dumb,  it  is  not  denied  that 

<  she  is  capable  of  acting  for  herself  in  her  own  affiiirs.     Indeed,  it 

*  is  manifest,  that  if  she  could  act  for  herself  in  entering  into  this 

<  marriage-contract,  she  is  equally  qualified  to  act  for  herself  in 

*  regard  to  her  own  interests  under  it.     The  estate  and  funds  set- 

*  tied  by  the  contract  were  exclusively  the  property  of  the  wife 

<  before  the  marriage,  the  husband  having  nothing  to  settle  but 

*  conquest,  of  which  there  is  none  in  question*     The  case,  there** 

<  fore,  relates  to  the  terms  on  which  the  wife  settled  her  own  pro- 

*  perty  by  the  clauses  of  the  deed ;  and,  in  considering  such  a  set- 

<  tlement,  the  general  rule  applicable  to  all  marriage-contracts  must 

*  take  effect,  just  in  the  same  manner  as  if  it  were  a  settlement  by 

<  the  husband  of  his  estate,  mutatis  mutandis,  viz.  that  there  is  no 

<  jus  crediti  to  any  one,  or  to  any  class  of  persons  mentioned,  ex* 

<  cept  to  the  heirs  of  the  marriage,  and  to  the  husband,  for  himself 

*  or  for  his  heirs,  in  any  event.   The  trust  is  a  burden  on  the  wife's 

<  title,  but  that  title  itself  remains.     The  provisions  made  in  her 

<  own  favour,  and  the  powers  reserved  to  her,  or  any  consequences 

<  which  might  follow  from  the  exercise  of  such  powers,  can  consti- 
^  tute  no  right  to  any  one  against  the  wife  herself;  and  any  clauses 

<  of  eventual  destination  to  other  parties  or  heirs  must  be  regarded 

*  as  mere  simple  destinations,  which  confer  no  jus  crediti,  and  may 

<  be  defeated  by  her  in  her  own  pleasure.  ' 

<  It  is  proper  to  keep  this  principle  in  view,  though  really  not 

<  necessary  to  the  decision  of  the  cause,  as  it  seems  to  exclude,  to 

<  a  great  extent,  even  the  constructive  arguments  employed  by  the 

*  defenders.     But  it  is  of  more  importance  to  take  notice,  that,  in 

<  so  far  as  the  estate  is  provided  to  the  heir  of  the  marriage,  (even 

*  taking  it  to  be  as  at  Mrs  Craigie's  death,)  it  is  fully  settled  by 
*  <  the  judgment  in  the  case  of  Dormont,  May  15.  1819,  House  of 

<  Lords,  July  6,  1820,  and  the  very  numerous  precedents  quoted 

*  in  that  cause,  that  it  is  perfectly  competent  for  the  pursuer  to  put 
^  forward  the  succession  to  her  son,  the  existing  heir  of  the  mar* 
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17  June  1837.  ^  riage^  or  to  transact  with  him,  to  the  effect  of  extinguishing  the 

^^*^V^    *  jus  crediti  of  the  contract,  even  without  such  a  settlement  as  that 

Crai|i?s  Trus.  *  ^hich  is  Said  to  be  made  by  the  son's  contract  of  marriage. 

tees.  <  But  a  very  little  attention  to  the  terms  of  the  marriage-contract 

^^        *  seems  to  render  the  present  case  very  clear.     The^ur  first  and 

<  the  eiffhth  purposes  may  be  laid  aside  as  inapplicable.     TheJ^ 

<  provides  only  for  cases  which  might  arise  in  the  event  of  the  wife 

<  predeceasing  the  husband,  an  event  which  has  not  taken  plaee. 

<  The  terms  of  it,  therefore,  are  immaterial,  except  as  it  may  be 

*  thought  that  any  illustration  of  the  intention  in  the  other  clauses 

<  can  be  gathered  from  it.     It  may  be  observed,  however,  that  the 

<  family  of  Hays,  favoured  in  a  particular  event,  are  stated  to  be  no 

*  relations  of  the  husband,  but  distantly  connected  with  the  wife. 

<  The  Lord  Ordinary  conceives,  that  even  if  the  event  bad  occaned 

<  which  would  have  let  in  their  interest,  the  wife  could  have  altered 

<  that  destination  by  her  own  deed  mortis  causa.     But  this  is  not 

<  of  much  importance. 

<  The  sixth  purpose  of  the  trust  requires  particular  consideration! 

<  though  it  also  relates  solely  to  an  event  which  has  not  taken  plaee« 

<  It,  in  the  first  instance,  goes  upon  the  event  of  Jonathan  Craigie^ 

<  the  husband,  predeceasing  his  wife.    But  all  and  every  one  of  the 

<  provisions  which  it  contains  are  farther  dependent  upon  the  con* 

<  dition  added,  <  in  case  there  shall  be  no  children  of  the  marriage 
<<  who  shall  attain  the  age  of  majority,  or  have  lawful  issue.'   Upon 

<  these  two  events  put  together,  certain  provisions  are  made  for  the 

<  farther  execution  of  the  trust     And  there  is  a  farther  alternative 

<  in  those  provisions  dependent  on  another  condition :  *  And  in  case 
ft  the  said  Anne  Burnett  does  not  enter  into  any  subsequent  mar* 
<<  riage,'  or,  on  the  contrary,  *  in  case  the  said  Anne  Burnett  shall 
<<  enter  into  a  subsequent  marriage.'     But  the  Lord  Ordinary  ap- 

<  prebends,  that  all  those  provisions,  in  either  event,  (whatever  may 

<  be  the  effect  of  the  clauses  in  the  seventh  purpose,)  are  entirely 

<  superseded,  if  the  condition  precedent  has  not  taken  place,  of 

<  there  being  no  child  of  the  marriage  who  attains  the  age  of  ma* 
( jority.     As  the  case  stands,  the  pursuer,  Mr  Burnett  Craigie,  is 

<  a  child  of  the  marriage,  and  has  attained  majority ;  so  that  the 

<  event  contemplated  throughout  this  sixth  purpose  has  not  taken 

<  pIaoe»^    It  is  therffore  xeally. unnecessary  (q  consider  the  effect 

<  of  provisions  iliade  for  an  event  which  does  not  exist.    But  it  may 

<  be  observed,  !«/,  That,  supposing  there  had  been  no  child  of  the 

<  marriage,  or  that  the  pursuer  had  died  before  majority,  the  power 

<  reserved  to  the  pursuer  herself,  of  making  a  provision  for  a  second 
«  husband,  could  never  have  stood  in  the  way  of  her  putting  an 

<  end  to  the  trust,  and  disposing  of  the  property  at  her  own  pleS' 
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<  sure.     She  could  disehatge  that  power  and  all  the  consequeneea  IT  June  la'jT. 

<  of  it;  she  could  use  it  or  not  as  she  thought  proper,  and  it  could     V^v^^^ 

<  create  no  jus  credit!  to  any  one  for  continuing  the  trust.  2ci^  That  crai^e*8  Tms- 
*'tbe  lands  being,  in  the  event  supposed,  destined  exclusively  16  tees. 

*  her  own  heirs  and  assignees,  no  jus  credit!  could  be  thereby  crea«      ^^^ 

*  ted  against  herself,  and  she  could  of  course  assign  the  property  to 

*  whom  she  pleased.    Qd^  That  the  destination  of  one*half  of  the 

*  L.  10^000  to  the  children  of  Charles  Hay,  would  have  been  but  a 
^  simple  destination,  which  she  could  have  altered  or  revoked.   And, 

<  4thf  That  the  only  provision  which  could  have  been  at  all  main* 

<  tained  to  give  a  jus  credit!,  would  be  that  of  one^half  of  the 

<  Lk  10,000  to  the  heirs  or  assignees  of  Jonathan  Craigie.  But  it 
^  is  surely  very  unnecessary  to  cdnsider  the  effect  of  such  a  clause, 
'  when  it  is  clear  that  the  event  on  which  it  is  made  dependent  has 

*  not  taken  place.  There  being  a  child  of  the  marriage  of  full  age, 
^  the  case  provided  for  does  not  exist,  and  It  can  signify  nothing 

<  whether  the  pursuer  or  his  issue  may  be  the  heirs  of  his  father  at 
^  his  mothers  death  or  not 

<  But  any  difficulty  which  exists  in  the  case  arises  from  the  terms 
«.  of  the  seventh  purpose.     That  also  goes  on  the  predecease  of  the 

*  husband,  but  it  supposes  the  exktence  of  a  child  of  the  marriage ; 
^  and  without  speaking  of  his  attaining  majority  or  not,  it  runs  thus, 
^  not  quite  grammatically :  *  In  case  of  the  present  marriage  dis* 
<<  solving  by  the  predecease  of  the  said  Jonathan  Craigie,  there 
**  shall  exist  at  the  death  of  the  said  Ann  Burnett,  any  child  or 
^*  children  procreated  of  her  body  in  the  present  or  any  subsequent 
«( marriage,  or  the  lawful  issue  of  any  such  child  or  children,  in  that 
<<  event,'  the  trustees  shall  make  over  the  estate  to  the  heir-male  of 

*  her  body,  and  the  L.  10,000  to  the  younger  children  of  both  mar- 

*  riages,  per  capita.     And  there  is  a  substantive  provision  in  this 

*  clause,  of  power  to  the  wife  to  make  a  settlement  on  the  second 
^  husband,  though  there  should  be  children  of  the  first  marriage 

*  existing.     It  is  scarcely  necessary  to  observe,  that  the  provision 

*  to  heirs  of  another  marriage  could  create  no  jus  credit!,  and  that 

*  the  reserved  power  to  herself  could  give  no  right  to  any  one 

*  against  her.     But  the  puzzle,  if  any  exists,  arises  from  two  cir- 

<  cumstances :  1  jI,  That  the  event  spoken  of  is  that  of  there  being 

*  issue  of  the  marriage  existing  at  the  death  of  the  lady ;  and,  2c/, 

<  That  there  is  no  destination  at  all  in  the  event  of  there  being  no 

*  such  issue  existing  at  her  death.     It  appears  to  tlie  Lord  Ordi« 

*  nary,  that  the  form  of  the  clause  perhaps  arose  from  the  parties 
^  thinking  of  the  case  of  the  wife  dying  before  any  issue  she  might 

*  have  come  of  age ;  and  he  thinks,  that  comparing  all  the  clauses 

<  together,  it  ought  to  be  held,  that  the  fee  became  vested  in  Mr 

VOL.  XII.  4  a 


1070 


DECISIONS  OF  THE 


No.  19&. 


17  Jun€  1637. 


Craigies  v» 
CrRigie*8  Trus- 
tees. 

Notew 


Burnett  Craigie  as  soon  as  he  came  of  age.     But  be  is  farther  of 
opinion,  that  this  point  of  the  case,  though  it  is  the  only  point  of 
any  difficulty,  would  at  any  rate  be  solved  by  the  principle  of  the 
case  of  Dormont,  and  other  cases  already  referred  to.     But,  far- 
ther, as  there  is  no  destination  beyond  tbe  heirs  of  the  marriage, 
except  to  those  of  a  subsequent  marriage,  which  could  create  no 
jus  crediti,  he  apprehends  that  the  estate,  and  the  money  also^ 
must  be  taken  in  this  question  as  being  descendible,  in  the  event 
of  there  being  no  issue  of  the  marriage  existing  at  Mrs  Craigie's 
death,  to  her  own  heirs  and  assignees.    The  defenders  argue,  that 
you  must  supply  words,  and  go  back  to  the  tixt/i  clause.    But  the 
Lord  Ordinary  is  clearly  of  opinion  that  this  cannot  be  done,  and 
that  there  is  not  the  least  necessity  for  it,  as  it  is  clear  that  the 
estate  must  belong  to  Mrs  Craigie's  own  heirs  and  assignees,  un- 
less it  is  expressly  provided  otherwise  by  the  contract;  and  that 
the  Court  can  never  hold  that  the  succession  is  to  be  regulated  by 
a  clause  which  is  made  for  a  particular  event,  where  directly  tbe 
reverse  of  that  event  has  already  taken  place.     It  is  really  out  of 
the  question  to  put  such  a  construction  on  this  contract,  as  that,  in 
tbe  event  of  her  son  or  his  issue  not  surviving  her,  the  porsaer 
loses  all  power  over  the  estate,  or  at  least  over  the  L.  10,000.  If 
he  had  never  existed,  the  land  estate  would  have  gone  to  her 
own  heirs  and  assignees;  and  so  it  must  noW)  if  he  and  hb  issoe 
fail.     But  it  is  apprehended  that  the  same  consequence  must  fol- 
low as  to  the  L.  10,000.    In  short,  the  only  point  of  any  difficulty 
is,  that  possibly  Mr  Burnett  Craigie  may  die  before  his  mother, 
leaving  issue,  who  will  then  be  the  heir  of  his  mother's  marriage. 
Such  a  case  the  Lord  Ordinary  holds  to  be  settled  by  tbe  decisions 
in  Dormont,  &c     But  he  presumes  that  is  fully  provided  for  in 
Mr  Craigie's  own  marriage-contract.' 
The  defenders  reclaimed* 


opinion  of 
Cuurt. 


Judgment. 


.  Ijord  Justice-Clerk. — I  am  satisfied  that  the  grounds  on  which  the 
Lord  Ordinary  puts  the  case  are  well  founded. 

Lord  MedtoyfL — She  is  entitled  to  put  an  end  to  the  trust  The 
case  is  different  from  that  of  Mrs  Torry  Anderson,  where  the  trust 
WBS  declared  irrevocable  on  her  entering  upon  a  new  situation* 

Lard  Gkrdee  concurred. 

Lord  Meadowbank  absent. 

The  Lords  adhered. 


JjorA  Ordinary,  Moncreiff,        Act.  Ro,  BO,  Ro,  ThmMtm.        Alt.  E,  J.  iZoitfts^ 
JoiRM  Sh^herd,  W.  S.  and  Gordon  jr  Bamm,  W.  S.  AgenU.  T.  Clerk.  ^ 
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FIRST  DIVISION. 
No.  CXCVI.  20//i  June  1837. 

Rev.  ALEXANDER  SIMPSON 

against 
JOHN  GORDON  GUMMING  SKENE  and  Tutors. 

Teinds. — Valuation. — Reduction. — Founds  that  it  was  a  good 
ground  for  reduction  of  a  valuation,  carried  through  before  the  High 
Commission  in  1697,  in  which  the  tUutars  were  dgfenders^'-'-that 
the  minister  was  not  called^ 

The  Rev.  Alexander  Simpson,  minister  of  the  parish  of  New  NarraUTc. 
Machar,  in  Aberdeenshire,  raised  a  process  of  augmentation. 

The  defender's  father,  one  of  the  heritors,  produced  a  decree  of 
valuation  of  the  teinds  of  his  lands  of  Old  Goval,  in  1697,  and 
alleged  that  th^  teinds  so  valued  were  exhausted  by  a  previous  aug- 
mentation. 

Of  this  decree  the  pursuer  raised  the  present  reduction,  op  the 
ground  that  the  minister  bad  not  been  called  in  the  process  of  va-' 
luation. 

From  an  extract  of  the  decree,  (the  original  having  been  de- 
fitroyed  by  fire,)  it  appeared  that  the  Principal  and  Regents  of 
King's  College,  Aberdeen,  who  were  the  titulars  of  the  teinds,  and 
who  paid  the  minister,  who  was  a  mere  stipendiary,  were  called,  as 
well  as  their  tacksman,  but  it  did  not  appear  that  the  minister 
was  made  a  party.  The  valuation,  it  appeared,  had  been  carried 
through  before  the  High  Commission  in  regular  form,  parties  ap- 
pearing by  counsel,  a  proof  being  led,  and  a  report  thereon  made 
by  three  of  the  Commissioners ;  and  that  the  Court  were  well  and 
ripely  advised  before  they  pronounced  decree  of  valuation. 

The  Lord  Ordinary  appointed  cases,  and  reported  to  the  Court 
with  this  note : 

Note, — The  following  note  by  Lord  Moncreifif  will  explain  to  the  Lord  Ordi. 
parties  the  object  of  the  debate ;  *  This  case  turns  on  the  same  ""^  *  ^*^^' 

<  points  as  Mr  Thomson's  case  in  the  same  locality,  viz.  Whether 

*  the  circumstance  of  its  not  appearing  from  the  record  of  the  va* 

<  luation,  so  far  as  preserved,  that  the  minister  of  New  Machar 

<  (being  stipendiary)  was  called,  creates  a  nullity  in  the  valuation. 
f  But  here  the  record  is  better  prepared,  and  prescription  is  ex* 

*  pressly  pleaded.     The  point  should,  as  far  as  can  be,  be  tried  in 
.*  one  of  the  cases.'       • 
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20  June  1837.  The  pnYSuet  pleaded — The  decree  of  valuation  obtained  before 
the  High  Commission,  without  the  minister  being  called  as  a 
defender,  cannot  be  founded  on  as  effectual.  This  was  not  a  valua- 
tion before  the  sub-commissioners,  but  before  the  High  Commis- 
sion ;  and  the  minister,  whether  stipendiary  or  not,  has  in  such  cases 
invariably  been  called.  The  laxity  of  practice  before  the  Restora- 
tion was  checked  by  the  case  of  Purvieshaugh,  Ist  Feb.  1671, 
which  was  confirmed  by  that  of  Kirkbean,  4th  Feb.  I7O89  CanneOt 
i.  279 ;  which  has  been  supported  by  the  late  case  of  Gordon  r. 
Dunn,  ShaiDf  x.  3d9,  On  the  principles  of  these  cases,  it  is  laid 
down  by  institutional  writers  that  the  minister,  as  well  as  the  titu- 
lar, must  be  called,  <  even  where  he  is  otherwise  provided,'  to  use 
tiie  words  of  Forbes,  which  evidently  apply  to  his  being  stipen- 
diary; ForbeSf  839;  Connelly  277;  ErsL  ii.  10.  35.  In'e  very  other 
decree  of  valuation  in  this  parish,  except  one  in  1683,  which  is  also 
under  challenge,  the  minister  was  called  along  with  the  titulars;  and 
an  instance  of  this  took  place  only  sixteen  years  subsequent  to  the 
date  of  the  dedree  founded  on  here. 

In  the  case  of  McNeill,  relied  on  by  the  defenders,  the  raluadon 
was  in  1671,  when  the  practice  of  not  calling  the  minister,  even 
before  the  High  Commission,  had  not  yet  been  altered ;  and,  be- 
sides, it  was  taken  before  the  sub-commissioners,  where  die  proceed* 
ings  were  always  less  regular  than  before  the  High  Commission. 

If  it  is  thus  necessary  that  the  minister  should  foe  made  a  party, 
it  cannot  be  presumed,  as  the  defender  maintains,  that  the  minister 
was  present;  for  although,  in  the  case  of  Erskine  and  Balfoor, 
M*  15,772,  the  Court  were  inclined  to  admit  the  presumption,  yet 
it  was  expressly  repelled  in  the  case  of  McNeill,  Sd  Jane  I80I, 
Connelly  i.  282. 

The  pursuer  farther  pleaded,  that  there  was  no  room  for  the 
plea  of  prescription  or  acquiescence. 


Defenders' 
Pleas. 


The  defenders  pleaded-^Vrom  1697  to  1838  various  augments* 
tions  have  been  brought,  and  this  decree  of  valuation  has  in  none 
of  them  been  challenged.  As  it  is  admitted  that  the  minister  was  a 
mere  stipendiary,  it  was  not  necessary  to  the  validity  of  the  decree 
that  he  should  be  called,  as  his  interests  were  already  dependant 
upon  that  of  the  titulars,  who  were  made,  and  properly  made,  th^ 
sole  defenders  in  the  action.  This  principle  was  fully  recogni^^* 
in  the  case  of  M'Neill  v.  The  Ministers  of  Oampbelton,  8d  June 
1801,  both  in  this  Court  and  in  the  House  of  Lordsi  which  bas 
been  confirmed  by  the  recent  case  of  Lord  Saltoun ;  Shaw  and  1^* 
hjf$  Teind  Cases,  p.  123. 

Sir  John  Council  merely  says  that  the  minister  is  generally  caU- 
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ed  as  a  party ;  and  the  dictum  of  Forbes  lays  down  a  general  doo-  90  June  1837. 
trine  which  is  clearly  incorrect  Wy^-^ 

But,  supposing  it  was  necessary  to  call  the  minister^  it  must  be  si^i£^a°nd' 
presumed  that  he  was  made  a  paTty,  although  his  name  does  not  ^uton. 
appear  in  the  extract  of  the  decree ;  for  whilst  it  might  have  appear-  0efe^„* 
ed  iq  the  principalj  it  may  have  been  omitted  in  the  narrative  of  Pieai. 
the  extract ;  and,  besides,  he  may  have  sisted  himself  in  the  course 
of  the  proceedings ;  Erskine  v.  BsJfour,  7th  March  1798,  M.  15,772. 

Further,  the  decree  is  fortified  by  prescription,  though  informal, 
being  followed  by  forty  years'  possession ;  Macintyre  v.  Madeaui  7th 
March  1828»  S.  8f  D.  Temd  Corny  p.  160. 

In  terms  of  a  remit  from  the  Court,  the  teind-clerk  reported,  that 
in  thirteen  eases  out  of  sixty-two,  between  1666  and  1696,  the 
minister  bad  not  been  called. 

Lord  Presideni.-r—I  am  clearly  of  opinion  that  the  minister  ought  Opinfon  of 
to  have  been  called  in  this  case,  and  that  the  proceedings  must  be  ^^^ 
opened  up  in  consequence  of  his  not  being  made  a  party.  The 
minister  cannot  say  what  collusion  may  Jiave  gone  on  between  the 
titular  and  the  pursuer.  In  short,  I  am  of  opinion  that  every  minis- 
ter has  an  interest,  and  ought  to  be  called.  All  ministers  are  now 
stipendiary,  so  that  I  do  not  see  very  well  what  is  meant  by  that 
plea.  The  ininbter  must  surely  have  a  right  to  look  after  the 
teinds :  he  is  not  properly  a  party  to  the  action  :  his  interest  may  be 
materially  injured  by  some  private  arrangement  made  between  the 
titular  and  pursuer  of  the  valuation,  and  he  should  be  called. 

Lard  Mackenzie. — There  are  two  cases  which  I  look  upon  in 
a  very  dififerent  light .  I  cannot  thuik  that  a  minister  is  entitled 
to  come  and  say  that  a  valuation  shall  be  looked  upon  as  null,  be- 
cause he  did  not  happen  to.  be  called, — supposing  the  proceedings 
to  have  been  perfectly  fair,  and  the  same  as  what  would  have  taken 
place  if  he  himself  had  been  a  party.     I  do  not  think  he  can  come 
forwacd,4ind,  by  opening  up  the  proceedings  in  this  plea,  avail  him^ 
self  of  the  advantages  arising  from  the  change  of  times.    But  I  would 
look  witli.a  yerj  different  feeling  on  a  minister,  who  came  forward 
and  proved  collusion  between  the  parties  in  {yoi  action/ like  this^ 
where  he  was  not  boun^  to  appear,  by  which,  he  has  suffered  hurt 
That  woul4  be  a  special  case,  in  which  I  should  be  inclined  to  open 
up  the  proceedings ;  but  there  are  no  such  special  circumstances 
here.     The  point  in  the  present  case  is,  whether  or  not  the  valua- 
tion is  to  be  held  null,  because  the  minister  was  not  called.     The 
teind  was  represented  by  the  titular,  and  was  sufficiently  protected 
by  him ;  and  I  can  see  no  principle,  nor  any  statutory  enactment 
or  practice,  that  renders  it  necessary  that  the  minister  should  be 
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SO  June  1837.  made  a  party  to  the  action.  I  do  not  think  that  the  report  of  the 
practice  in  such  cases  militates  against  this  opinion.  If  the  prin« 
ciple  had  been  clearly  laid  down  originally,  and  acted  on  from 
the  first,  that  the  minister  should  be  called  in  such  actions,  there 
would  not  have  been  one  case  where  that  practice  had  been  de- 
parted from ;  but  we  have  numerous  cases  where  the  minister  was  not 
called ;  so  that  the  practice,  so  far  from  strengthening  the  opposite 
view,  rather  indicates  an  understanding  such  as  I  contend  for.  In 
the  case  of  McNeill,  a  subvaluation  was  not  overturned,  although 
the  minister  had  not  been  cited,  but,  on  the  contrary,  was  approved 
of,  although  he  appeared  and  opposed  that  proceeding.  I  see  no 
reason  why  valuations  should  not  be  as  good  as  subvalnations :  in- 
deedy  I  think  they  are  even  better,  being  in  the  High  Court.  The 
case  of  McNeill  it  thus  an  a  fortiori  case.  In  regard  to  the  un- 
derstanding on  the  point,  I  must  say,  that  I  never  had  any  under- 
standing that  the  minister  must  of  necessity  be  called ;  and  I  think 
the  practice  tends  to  confirm  that  understanding.  Therefore,  as 
there  is  neither  collusion  alleged  here,  nor  any  fraud  hinted  at,  I 
cannot  hold  this  valuation  to  be  null. 

Lord  Corehouse. — I  am  sorry  to  say  that  I  differ  from  the  opinion 
delivered  by  Lord  Mackenzie.  I  am  very  much  averse  to  shake 
any  established  rule,  even  though  I  may  not  be  able  to  find  the 
precise  grounds  which  may  have  caused  it  to  be  adopted.  On 
looking  to  Mr  Forbes,  who,  though  not  a  very  able  or  correct 
writer,  is  generally  regarded  as  authority  in  matters  of  teinds,  I 
find  the  necessity  of  calling  the  minister  is  strictly  recognised.  He 
says,  *  Valuations  are  sustained  not  only  at  the  instance  of  heritors, 

*  but  also  of  ministers,  or  titulars,  or  tacksmen.  There  was  foaod 
'  necessity  of  calling  the  minister,  even  when  he  was  aliunde  pro- 

<  vided ;  1st  Feb.  1671,  Lady  Purvieshaugh.'  Mr  Erskine  also  lays 
down  the  rule  in  these  strong  terms :  ^  The  titular  or  his  tacks- 

<  man,  and  the  minister  of  the  parish,  must  be  made  parties  to  tke 
'  suit,  for  both  have  interest  in  it.'  The  interest  of  the  minister, 
he  goes  on  to  say,  arises,  <  because  the  more  tithes  there  are  in  a 

*  parish,  he  is  the  better  secured  in  his  stipend,  and  in  a  fund  for 

*  future  augmentation.' 
Thus  the  interest  is  stronger  in  the  minister  than  in  the  titular. 

The  case  of  Kirkbean  is  a  decision  directly  in  point.  The  case  of 
McNeill,  which  is  alluded  to,  was  one  where  the  valuation  was  very 
old  in  date ;  and  it  must  be  admitted,  before  the  rule  was  laid  down 
distinctly,  there  was  a  practice  to  the  contrary :  But  after  the  erro- 
neous practice  was  corrected,  the  rule  has  continued  uninterrupted. 
Now,  I  conceive  that  there  is  nothing  of  more  importance  tfaanj 
where  we  observe  a  series  rcrum  judicatarum  by  which  the  under** 
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standing  on  the  point  has  been  established,  and  the  practice  settled,  20  June  1837. 
to  support  that  practice  and  maintain  that  understanding ;  for  to   .^^"^V^^ 
adopt  an  opposite  line  of  conduct  leaves  the  system  of  law  fluctua-  ^^J^ 
ting  and  uncertain.     I  therefore  think  it  is  better  to  adhere  to  a  Tutors, 
rule  once  adopted,  although  we  may  not  see  very  clearly  the  prin-  q^S^  ^f 
eiples  from  which  it  springs.     I  conceive  it  makes  no  difference  Coun. 
whether  the  minister  be  stipendiary  or  not:  neither  Forbes  nor 
£rskine  make  any  distinction  ou  that  head. 

Lard  Gillies. — I  concur* 

The  majority  of  the  Court  pronounced  a  judgment,  '  Sustaining  judgment. 
'  the  reasons  of  reduction  of  the  decreet  of  valuation,  &c.  and  redu^ 

*  cing,  decerning  and  declaring,  in  terms  of  the  libel,  with  expenses, 

*  and  remitting  to  the  Lord  Ordinary/ 

hord  Ordinary,  Cockbum.         Act.  SoL-Gol  i^Rulhajwrdj  Mov,  Alt.  D«m  of 

Fae.  (ITcpe,)  M'NnlL        H,  IngUa  i  Donaid,  W.  S.  and  WalUr  Dvihie,  W.  S. 
Agenu.         Tmd  Clerk. 

C.  R. 


FIRST  DIVISION 


No.  CXCVII.  20th  June  1837. 

BENJAMIN  ABERNETHIE 

affainst 

Lieutenant-General  BENJAMIN  GORDON. 

Tailzie. — Irritancy. — Declarator. — Where  a  substitute  heir^ 
under  a  strict  and  recorded  entail,  possessed  the  entailed  estate  for 
thirteen  years,  on  afoe^simple  infoftment,  as  heir  of  line  oftfie  en- 
taikr^  and  this  titk  was  reduced  by  the  next  substitute,  who  insisted 
in  a  declarator  of  irriianaf,  the  Court  founds  that  the  irritancy 
which  had  been  committed  was  puryeable,  and  on  t/ie  defender  as-' 
suminy  tlie  name  and  arms  of  the  entailer,  and  makiny  up  a  com^ 
plete  foudal  title  under  the  entail,  and  undertakiny  to  find  the  most 
ample  caution  that  no  debts  or  deeds  of  his,  duriny  his  fee-simple 
possession,  should  affect  the  estate  directly  or  indirectly, — there  beiny 
no  alleyation  made  that  any  such  debts  or  deeds  existedj^-^pronounced 
an  interlocutor  assoilzieiny  the  defender,  in  hoc  statu,  from  the  con* 
dusions  of  forfeiture,  and  quoad  ultra  dismissiny  the  action* 

The  late  General  Gordon,  in  July  1803,  executed  a  deed  of  entail  Narrat 
of  his  estate  of  Balbethauj  whereby  he  called  himself  as  institute, 
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20  Juno  1837.  and  then  the  defender,  under  harden  of  his  father's  liferenly  and  the 
^""^V*^    heirs^male  of  his  body,  whom  failing,  the  puraaer  and  the  heifs-mala 
Go^doru"^  ^  ^^  ^^^  body,  and  certain  other  persons,  as  substitntes. 

— -  The  deed  contained  all  the  clanaes  of  a  strict  entail,  in  partica« 

Mairauv^  lar,  express  provisions  by  which  the  heirs  were  prohibited  from 
possessing  the  estate  under  any  title  different  and  distinct  fFom  the 
entail ;  and  enjoining  that  the  conditions  should  be  inserted  in  the 
after  conveyances  and  infeftments ;  and  likewise  dedariog  that  the 
heirs  should  use  the  sirname  of  Gordon  allenariy,  and  the  arms 
and  designation  of  Gordon  of  Balbethan ;  all  under  pain  of  for- 
feiture to  their  right  to  the  next  heir ;  it  being  declared  that  the 
contraveners  should,  ipso  focto,  lose  and  forfeit  their  right  to  the 
said  lands  and  estates,  and  that  the  same  should  devolve  to  the  next 
heir  of  entail,  in  like  manner  as  if  the  contravener  were  naturally 
dead,  and  that  free  and  disburdened  of  all  the  debts  and  deeds  of 
such  contravener,  and  of  all  adjudications  and  other  diligences  de- 
duced thereon. 

There  was  likewise  a  special  clause,  declaring,  that  the  heir  m 
possession  should  be  bound  to  redeem  any  adjudications  or  other 
legal  diligence,  within  the  five  years  after  the  date  of  such  adjudica- 
tions, and  to  disburden  the  lands  and  estate  thereof  in  all  time  to 
come ;  and  in  case  of  their  failing  to  redeem  as  aforesaid,  they  were 
to  forfeit  their  right,  which  was  to  devolve  upon  the  next  heir* 

In  November  1803,  General  Gprdon  died,  when  the  succession 
under  the  entail  opened  to  the  defender  as  fiar,  subject  to  a  life- 
rent in  favour  of  his  father. 

In  1804,  the  entail  was  recorded  by  the  defender. 

In  1814,  a  charter  of  resignation,  under  the  great  seal,  in  virtoe 
of  the  unexecuted  procuratory  in  the  entail,  but  without  the  f ro- 
curatory  being  regularly  token  up,  was  expede  in  favour  of  tbe 
defender's  fother  In  liferent,  and  himself  in  fee,  of  the  laiids  esQ^ 
taioed  in  the  entail,  and  under  the  conditions,  provisions  an4  claw> 
thereof;  and  in  January  1815  infeftmenl^  oontaining  these  pton- 
sions,  &C.  was  taken  thereon,  and  recorded.  On  this  title  the  de- 
fender possessed,  under  all  the  oonditions  of  the  entail*  until  18&S* 

He  then  served  himself  nearest  heir  of  line  to  *the  entailer*  ad^ 
relinquishing  the  name  of  Gordon,  raised  a  reduction  of  the  entail* 
and  of  the  title  made  up  under  it  in  1814 ;  and,  on  a  proof*  ob- 
tained decree*  in  the  absence  of  the  pursuer*  reducing  ii^.  terns  of 
the  libel. 

He  then  obtained  a  precept  from  Chancery*  and  took  an  infeft- 
roent  in  fee-simple  in  the  estate  o£  Balbethan*  which  was  recorded 
35th  November  1822^  , 

The  pursuer*  on  his  return  to  this  country  in  1899^  raised  th« 
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present  reduction  reductive  of  the  above  decree^  with  the  concur-  20  June  1837^ 
renee  of  the  eommisaionere  on  hia  bankrupt  estate.    The  action*    ^"^y^^ 
besides  the  reductive  conclusions^  concluded  for  declarator*  that  the  q^j^^  ^' 
entail  was  valid  and  subsisting ;  and  farther,  that  it  should  be  found     — ^-^ 
and  declared  that  the  defender  had  <  committed  a  contravention  of  ^"''^^ 
« the  entail,  and  violation  of  the  conditions,  limitations  and  restrio* 

*  tions  therein  contained,  whereby  he  has  incurred  an  irritancy  of, 

<  and  amitted,  lost  and  forfeited  his  right,  title  and  interest  to  the 

*  whole  entailed  lands  and  others  specified  in  the  said  deed  of  en« 

<  tail ;  and  that  his  right,  title  and  interest  therein  is  now,  and 

<  shall,  in  all  time  coming,  be  void  and  extinct ;  and  that  the  said 

<  lands  and  others,  with  the  rents,  maills  and  duties  of  the  same, 
^  have  fallen,  devolved  and  accresced,  and  do  now  belong  to  the 
«  pursuer,  the  said  Benjamin  Abernethie,  as  the  next  heir  appointed 

*  to  succeed  by  the  said  deed  of  entail,  in  the  same  manner,  and  as 
^  fully  and  freely,  in  every  respect,  as  if  the  said  defender  had  never 

<  been  io  the  possession  of  the  said  estate,  or  had  never  been  called  to 

<  the^sucoession  under  and  by  virtue  of  the  said  deed  of  entail,  or 
^  as  if  he  were  naturally  dead :  And  further,  it  ought  and  should  be 

<  found  and  declared,  that  the  said  Benjamin  Abernethie,  the  pur-* 

<  suer,  has  now  right  to  make  up  and  complete  titles,  in  his  own 

*  person,  to  the- foresaid  entailed  estate,  in  terms  of  the  foresaid  deed 

*  of  entail ;  or,  at  least,  the  said  defender  ought  and  should  be  de^ 
*.  cerned  and  ordained  to  make  up  titles  in  a  [uroper,  legal  and  ha« 
f  bile  form  to  the  said  entailed  estate,  and  to  possess  the  same  under 

<  the  whole  conditions,  provisions,  limitations  and  clauses,  irritant 

<  and  resolutive,  contained  in  the  said  deed  of  entail,  and  by  no 

<  title  whatever  which  is  in  any  respect  disconform  to,  or  inconsis* 
^  tent  with  the  said  deed  of  entail.^ 

Defences  were  gpiven  in,  and  a  record  closed  on  the  summons 
^d  defences,  without  any  averment  being  made,  that  the  defender, 
during  his  possession  under  his  fee*simple  title,  bad  contracted  any 
debt,  or  granted  any  deed  which  could  affect  the  estate. 

The  Court,  17th  January  1835,  reduced  the  decreet  of  redue^i 
tion  libelled  nn ;  and  likewise  the  title  made  up  on  the  procuratojry 
in  the  entail  in  1814,  and  found  and  declared  the  entail  to  be  valid 
and  subsisting;  (Fac.  CoZI.  X.  156.) 

The  case  having  come  back  to  the  Lord  Ordinary  to  have  the 
question  discu9sed,  Whether  or  not  the  defender  had  committed  an 
irritancy  ?  the  defender  gave  in  a  minute,  (2d  February  1835,)  sta- 
ting that  he  had  resumed  the  name,  the  arms  and  designation  of 
Gordon  of  Balbetban,  and  was  served  heir  of  tailzie  and  provl* 
sion  to  the  entailer,  in  terms  of  the  entail  of  1803,  an  extract  of  the 
retour  from  Chancery  being  therewith  produced. 
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io  June  ?d37.      Accordingly,  in  June  1835,  the  defender  obtained  a  Crovirn  char- 

^^•^^V^    ter  of  resignation,  proceeding  on  the  procuratory  in  the  entail,  and 

Gonlon.  *^*^    expede  an  infeftment  thereon,  in  which  were  engrossed  all  the  fet- 

— —  ters  and  conditions  of  the  entail. 

Narmuve.  fJ^^^  defender  then  maintained,  that  the  irritancy  was  thus  purged ; 

or,  at  least,  could  be  purged  by  such  further  steps  as  should  be 
tliought  necessary,  before  decreet 

The  Lord  Ordinary  found  that  the  defender's  offer  to  purge  any 
irritancy  that  may  have  been  incurred  may  be  regularly  entertain- 
ed,  though  not  stated  in  the  original  record;  and  received  the  minate 
as  an  offer  of  purgation,  and  ordered  cases  upon  the  question  of 
irritancy  and  forfeiture,  and  reported  the'  cause  to  the  Court,  who 
appointed  a  hearing. 

Meantime  the  defender,  by  permission  of  the  Court,  lodged  a 
minute,  in  which  he  stated,  that,  *  with  a  view  to  meet  the  ground 

*  on  which  decree  of  forfeiture  of  the  estate  was  sought  for  against 

*  the  defender,  in  respect  of  the  risk  to  which  the  estate  is  said  to 

<  have  been  exposed  during  the  time  the  titles  were  made  up  in  fee- 

*  simple,  in  case  the  defender  had  then  contracted  debts,  that  is, 

*  prior  to  the  9th  day  of  June  1835,  being  the  date  of  recording 

<  the  sasine  proceeding  on  the  Crown  charter  expede  on  the  procn- 

<  ratory  contained  in  the  disposition  and  deed  of  entail  of  the  said 

*  estate  of  Balbethan,  he,  the  said  defender,  distinctly  averring  that 

*  there  were  no  debts  in  existence  prior  to  the  period  above  men- 
^tioned,  and  that  he  had  executed  no  deeds,  and  granted  no  obli- 

<  gations  or  securities  of  any  sort  or  kind,  of  whatever  description, 

<  which  could  affect,  or  purported  to  affect,  or  related  to  the  mi 

*  estate,  or  could  ever  be  made  to  affect  or  relate  to  the  said  es- 

<  tate,  directly  or  indirectly,  is  ready  and  willing  to  find  the  most 
« ample  and  sufficient  caution  and  security,  to  the  effect  that  he 
^  had  contracted  and  now  owes  no  debt  whatever  incurred  before 

*  the  said  9th  day  of  June  1835,  and  that  no  debts  contracted  by 

<  him  prior  to  the  period  before  mentioned  should  ever  be  made 
^  available  against  the  said  estate  of  Balbethan ;  and,  of  course, 
^  that  all  such  debts,  and  all  adjudications  or  diligences  which 
^  might  be  led  therefor,  should  be  redeemed  within  five  years 

*  from  the  date  of  such  adjudications,  and  the  said  estate  of  Bal- 

<  bethan  disburdened  of  the  same,  in  terms  of  the  condition  to  that 
^  effect  contained  in  the  original  deed  of  entail,  or  within  such  other 
'  time  as  the  Court  may  be  pleased  to  appoint ;  and,  further,  that 

*  he  has  executed  no  deeds,  and  granted  no  obligations  or  securities 
^  of  any  sort  or  kind,  of  whatever  description,  which  could  affect, 

<  or  purported  to  affect,  or  related  to  the  entailed  estate,  or  which 

<  could  ever  be  made  te  affect  or  relate  to  the  said  estate,  directly 

<  or  indirectly.' 
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At  advising  of  the  cause,  \nih  this  nuTnute,  20  June  1831 

M^Neillf  for  the  pursuer,  pleaded — Assuming  that  the' debts  cow-    ^•"■^y^ 
tracted  whilst  the  estate  was  possessed  on  the  fee-simple  titles  would  q^oo.^^^  ^* 
affect  the  estate  notwithstanding  the  subsequent  title  made  up  un*      — ^ 
der  the  entail,  then  that  principle  must  apply  to  personal  debts,  the  p"^^  ' 
extent  of  which  cannot  be  known  to  us,  when  the  party  himself  can- 
not state  them  with  certainty.     It  is  said  that  the  pursuer  founds 
upon  two  irritancies ;  first,  the  making  up  the  fee-simple  titles ;  and, 
secondly,  the  contracting  debt    But  this  is  not  the  case.    The  pur- 
suer does  not  consider  himself  bound  to  prove  the  contraction  of 
debt  which  shall  incur  an  irritancy,  but  his  plea  is  this,  That  by  pos- 
sessing on  the  fee-simple  titles,  there  is  an  imminent  risk  of  debts 
having  been  then  contracted,  and  deeds  granted,  which  may  ulti- 
timately  carry  off  the  estate ;  and,  indeed,  it  even  seems  liable  for 
debts  of  the  defender,  after  his  title  under  the  entail  was  completed, 
as  his  fee-simple  title  still  stands  unevacuated,  and  must  remain  so ; 
because,  by  his  fee-simple  title,  the  estate  had  been  taken  out  of  the 
hsBreditas  of  the  entailer,  whose  procuratory  was  thus  no  longer 
valid  for  an  effectual  resignation ;  and  if  the  defender  resigned  for 
himself,  then  the  entail  would  be  his,  not  his  predecessor's.     It  is 
evident  that  there  is  no  way  of  purging  such  a  contravention.     Irri- 
tancies creating  rights  in  third  parties,  which  can  afterwards  be 
voided,  are  those  which  alone  can  be  purged. 
/  Here  it  is  said  that  the  contravention  is  got  rid  of  by  finding 
caution ;  but  this  a  fallacy.    Suppose  the  debts  were  proved  to  exist, 
caution  would  not  then  be  sufficient :  nothing  short  of  payment 
would  be  accepted  of  as  purgation.     Besides,  caution,  to  be  effec- 
tual, must  not  be  personal :  it  roust  be  real,  and,  as  it  were,  entailed 
like  the  estate.     But,  in  truth,  the  question  here  is  not  about  the 
amount  of  injury  which  may  be  suffered,  but  whether  the  contra- 
vention under  the  statute  has  been  done  or  not.     There  is  a  spe- 
cial provision  in  the  act  i685,  besides  that  contained  in  the  entail, 
in  reference  to  a  failure  to  engross  the  provisions  of  the  tailzie  in  the 
titles ;  and  it  declares,  *  that  the  said  omission  shall  import  a  con- 
f  travention  against  the  person  and  his  heirs  who  shall  omit  to  insert 

<  the  same,  whereby  the  said  estate  shall  ipso  facto  fall,  accresce  and 

<  devolve  to  the  next  heir  of  tailzie.'  Upon  this  clause  of  the  sta- 
tute it  is  perfectly  competent  for  the  pursuer  to  found,  though  it 
be  not  engrossed  in  his  libel,  as  it  is  one  of  the  ancient  laws  of  the 
realm ;  and  the  question  under  it  is,  whether  you  must  not  give 
immediate  effect  to  it.  Here  no  action  of  declarator  is  by  the  sta- 
tute required,  as  in  the  other  instances.  Where  the  rig^t  of  third 
parties  is  to  be  affected  by  the  irritancy,  then  an  action  of  declara- 
tor is  necessary;  and  as  the  right  in  favour  of  third  parties  may  be 
voided,  so  the  irritancy  may  be  purged.     Here  the  party  must  admit 
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80  Judo  1837.  that  he  has  infringed  the  statutory  condition  of  his  right,  and  that 
by  an  irritancy  which  the  authorities  lay  down  as  the  irritancy  which 
cannot  be  purged,  any  more  than  an  absolute  alienation,    Banktoo,  t 
3.  (vol.  i.  p.  883,)  says,  '  the  titles  made  up  in  contrayention  of  the 
<  entail  cannot  be  undone/    The  case  of  Stewart  v.  Denholm  of 
Westshiels,  Ist  Feb.  1726,  {Mor.  121  b^)  so  £Bur  from  being  eoih 
trary  to  thb  dictum,  bears  it  out ;  because  there,  no  proper  title  wm 
made  up :  there  was  only  a  general  service,  in  which  the  fetters  not 
being  engrossed,  the  Court  of  Session  gave  a  judgment,  holding,  in 
the  first  place,  this  to  be  a  contravention ;  and,  secondly,  that  it  was 
not  purgeable ;  and  though  the  House  of  Lords  reversed  the  first 
part  of  that  decision,  on  the  ground  that  the  case  did  not  come  na* 
der  the  statute,  which  applies  to  conveyances,  yet  this  reversal 
imports,  that  if  the  title  had  been  completed  the  oontraventioa 
would  have  been  declared  unpurgeable.     Here  the  oase  is,  that 
the  defender  having,  of  his  own  free  will,  put  the  estate  in  risk, 
the  right,  not  the  remedy,  which,  under  the  statute,  the  qext  heir 
demands,  is  the  obtaining  possession  of  the  estate.    This  is  not 
taking  advantage  of  a  penal  clause,  for  it  is  the  condition  of  hold* 
ing  the  estate  both  by  the  will  of  the  entailer  and  by  the  dechua* 
tion  of  the  law,  which  he  can  fulfil,  but  which,  if  he  willingly  disre* 
gards,  he  virtually  renounces  the  estate,  and  it  accordingly  passes 
to  the  next  of  kin,  without  declarator,  or  the  possibility  of  paig^^ 
tion;  5toir,  iv.  18.  3 ;  Er»k.  15.  25 :  For  this  is  not  an  ondssiDii, 
to  which  alone  purgation  appUes ;  it  is  a  commission,  by  which  the 
heir  being  <  once  secluded,  ex  proprio  motu,  he  could  never  make 
*  his  right  reconvalesce ;'  Simpson  c  Earl  of  Home,  $•  Jan.  1647, 
(Mor.  15,353.)     Nor  is  this,  as  is  alleged,  taking  a  strict  inter- 
pretation of  the  statute;  for  even  admitting  the  interpretadon,  that 
forfeiting  for  him  and  his  heirs  may  not  apply  to  the  next  substio 
tutes,  though  they  may  be  his  heirs,  but  only  to  any  one  taking 
as  his  heir.     Even  admitting  the  liberal  construction,  that  it  does 
not  forfeit  the  heir's  right,  still  the  words  of  the  statute  can  never 
be  interpreted,  so  as  to  prevent  the  contravention  destroying  tjie 
contcavener's  right.    The  words  of  the  statute  are  absolute.    An 
act  of  contravention  has  been  done,  which  is  not  evaded  by  makbg 
up  tlie  new  tides.    The  estate  is  still  liable  to  be  carried  off  hf 
debts,  contracted  when  possessed  on  fee-simple  titles;  and  the 
statutory  clause  protecting  the  rights  of  creditors  contracting  with 
an  heir  of  entail,  possessing  on  fee-simple  titles,  comes  into.qM* 
ration.   The  estate  devolved  on  the  next  heir  from  the  date  of  oott« 
travention.    llie  entail  is  still  entire,  and  therefore  caution  it  not 
what  the  right  of  the  pursuer  entitles  him  to,  because,  under  the 
statute,  he  is  entided  to  have  the  estate  adjudged  to  him. 
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The  Dean  of  Faculty^  for  the  defender,  pleaded— In  June  1835,  20  June  1837. 
Ihe  pursuer  made  up  his  titles  and  took  infeftment  under  the  entail,  ^-^y'*' 
tifter  the  Court  had  found  it  was  good  against  him ;  therefore  the  e^on!  ^  ^' 
{rritancy  from  possessing  under  a  fee*simple  title  was  corrected;  -"— -^ 
and  it  is  clear  that  the  new  resignation  evacuated  the  former  tide,  p^^^  ^  * 
iand  corrected  the  former  possession.  The  statute  protects  only 
those  contracting  bona  fide  on  a  fee-simple  title,  which  could  never 
be  when  a  limited  title  stands  also  on  record,  by  which  the  error 
had  been  corrected,  so  that  the  estate  is  regularly  protected  against 
any  debt3  which  the  heir  may  now  contract ;  and  as  one  conclusion 
of  the  summons,  that  which  requires  a  title  to  be  made  up  under 
ihe  entail,  has  been  satisfied,  I  presume  that  the  Court  will  hold 
that  this  is  a  suflScient  purgation  if  no  debt  was  contracted  during  the 
iee-sitnple  possession.  But,  in  the  next  place,  if  the  pursuers  are  to 
found  a  contravention  on  contracting  debt,  that  requires  a  distinct 
averment  on  the  part  of  the  pursuer  before  the  defender  need  do  any 
thing  as  to  purgation.  Suppose  an  heir  of  entail  omitted  to  re- 
cord the  deed,  which  is  declared  a  contravention,  and  an  action  is 
brought  after  his  possessing  six  months  in  that  situation.  Would 
not  recording  be  held  purgation,  unless  it  were  shown  that  some 
debt  had  been  contracted,  when  the  purgation  would  consist  in 
paying  it?  It  will  therefore  not  do,  that  there  is  a  mere  risk 
that  something  may  have  been  done  to  affect  the  estate ;  for  the 
principles  of  the  Bargany  case,  as  laid  down  in  Lord  Meadow- 
bank's  speech,  were,  that  an  act  must  be  done  which  can  affect 
the  estate  before  you  can  call  for  purgation ;  and,  secondly,  that 
the  heir  cannot  purge.  I  am  not  to  forfeit  my  right  to  purge,  on 
the  mere  suspicion  that  I  may  have  done  something  not  averred. 
In  the  case  of  Denbam,  it  was  held  that  a  contravention  had  been 
incurred  which  was  not  purgeable,  On  what  ground  ?  The  words 
of  the  judgment  of  this  Court  are,  <  and  having  contracted  debts 

*  after  the  said  service,  found,  that  the  defender  cannot  now  purge 

*  these  irritancies.'  Thus,  (1«^,)  The  having  contracted  debts,  in 
respect  of  which  the  estate  might  have  been  attached,  was  the 
basis  of  the  judgment ;  and  but  for  this,  there  is  no  reason  to 
presume  that  the  same  judgment  would  have  been  pronounced. 
(2d^)  In  the  second  action,  the  Court,  proceeding  on  the  same  no- 
tions of  law,  held  that  the  estate  might  be  affected  for  Sir  Ro- 
bert's debts,  and  accordingly  decerned  In  favour  of  the  creditors ; 
but  this  judgment  was  reversed  in  the  House  of  Lords.  (Stf,)  As 
soon  as  the  judgment  of  the  House  of  Lords  on  this  point  was 
ascertained,  an  appeal  was  immediately  entered  in  the  original 
action ;  and  one  of  the  leading  grounds  on  which  that  appeal  was 
restedi  was  that  the  assumptions,  in  pomt  of  law,  on  which  the 
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120  June  1837.  Court  of  Session  had  proceeded,  were  afterwards  found  to  be 
erroneous  by  the  House  of  Lords,  and  on  this,  as  well  as  on  other 
grounds  then  urged,  the  original  decision  was  likewise  reversed ; 
and,  (4^,)  That  in  the  last  judgment  it  was  held,  both  by  the 
Court  of  Session  and  by  the  House  of  Lords,. that  the  mere  con- 
traction of  debt  inferred  no  irritancy  at  all :  And  that  personal  debtai 
on  which  no  diligence  had  been  proved  to  follow,  do  not  require 
purgation.  The  Queensberry  cases  have  no  application ;  there  wb$ 
no  attempt  in  them  to  forfeit^  and  therefore  no  room  for  purgation. 
But  though  it  is  established  law,  that  even  where  the  adjndica« 
tion  is  pointed  out,  the  irritancy  may  be  purged ;  yet  here  it  is  said 
you  must  lose  the  estate,  because  you  may  chance  to  have  commit* 
ted  an  act  from  which,  if  proved  to  have  been  committed,  you  would 
have  been  excused.  But  would  debts,  even  if  they  were  con*' 
tracted  and  proved,  affect  the  estate  ?  Here  the  Court  have  re* 
duced  the  decree  on  which  the  fee-simple  title  was  made  up» 
Could  the  creditors  have  resisted  the  reduction?  They  might 
have  said  that  they  stood  upon  the  records,  that  they  saw  the  de- 
cree in  absence ;  but  then  that  was  not  a  good  security  on  which 
to  transact.  Here  there  was  an  entail,  in  which  the  defender  pos- 
sessed for  ten  years.  That  was  reduced  by  a  decree  in  absence. 
On  that  decree  a  title  was  made  up.  Now,  if  the  decree  is  redu- 
ced, can  that  be  the  ground  for  affecting  the  estate  ?  There  was  no 
separate  title,  but  merely  a  decree  in  absence.  In  the  Scbeuchaa 
case,  it  was  found  that  debts  could  not  affect  the  estate^  if  not 
made  real  before  recording  the  entail.  The  pursuer  must  tber^ 
fore,  in  order  to  make  out  his  case,  prove  that  the  defender  has 
contracted  debt,  that  diligence  thereon  has  followed  against  the 
estate,  and  that  he  cannot  purge  by  payment ;  but  how  can  be  do 
tliis  when  he  only  avers  a  risk  or  possibility  of  a  debt  ever  having 
been  contracted  ?  It  is  clear  that  the  defender  is  entitled  to  ao 
absolvitor ;  or,  at  all  events,  he  can  be  bound  only  to  find  caution 
to  meet  that  risk.  This  he  is  ready  to  do  to  the  fullest  extent,  as 
explained  in  the  minute  in  process.  Should  his  offer  of  caution 
be  adopted,  it  will  supersede  the  necessity  of  determining  the 
question,  Whether  the  debts  could  affect  the  estate  ?  On  which 
an  argument  is  rese  ved,  if  it  should  be  necessary. 


Opinion  of 
Court. 


Ijord  Gillies  *• — I  have  no  doubt  that  an  irritancy  was  committed 
here;  indeed,  that  is  admitted;  but  then  it  is  said  that  it  is  purge- 
able.  The  general  rule  of  law  certainly  is  to  allow  of  the  purgation 
of  irritancies,  where  it  is  possible;  but  there  is  no  rule  withoat 


*  AU  the  opinions  in  (bia  cose  were  revised  by  the  respective  Judges. 
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exceptions;  and  the  di£Beult  question  is  simply.  Whether  the  irritan-  90  June  1837. 
cy  in  this  case  is  one  of  a  nature  which  cannot  effectually  be  purged*    ^^--^v^ 
It  is  true  that  the  party  here  did  not  make  up  titles  under  the  Gordon. 
entxalj  but  possessed  on  a  fee-simple  title.     It  is  true  that  he  has  now      —r 
done  so,  and  that  his  titles  under  the  entail  are  complete ;  but  it  is  Q^^t!°  ^ 
said,  and  I  fear  justly,  that,  during  the  interval,  when  he  possessed 
on  the  fee-simple  titles,,  he  may  have  contracted  debts,  or  granted 
deeds  which  may  still  affect  the  estate,  and  against  the  -conse- 
quences of  which  his  now  making  up  titles  under  the  entail  will  not 
afford  any  effectual  security.    I  am  inclined  to  agree  with  this ;  but 
I  am  also  inclined  to  think,  that  we  should  endeavour  to  follow  the 
course  to  which  the  Court  has,  in  previous  cases,  shown  so  stroiig  a 
tendency,  namely,  that  of  admitting  purgation  where  it  is  possible, 
and  where  we  are  satisfied  that  the  pursuer  is  rendered  secure,  and 
that  all  rational  apprehension  of  possible  injury  to  him  is  removed. 
J>fow,  I  conceive  that  this  will  be  accomplished  by  the  caution 
which  has  been  offeredi     If  the  proposed  security — security  of  the 
most  satisfactory  nature — ^is  given,  I  am  inclined  to  pronounce  a 
judgment  favourable  to  the  defender,  which  may  enable  him  to 
keep  the  estate. 

<  Lord  President, — I  concur.  The  clause  in  the  deed  referred  to 
shows  that  Uie  granter  contemplated,  as  possible,  the  pccurrence  of 
almost  the  very  circumstances  in  which  the  defender  is  placed.  He 
prohibits  the  contraction  of  debt,  but  he  foresees  that  debt  may  never* 
theless  be  contracted,  and  be  made  real  on  the  estate  by  adjudication. 
He  has  therefore  provided  fcHr  the  very  case  which  it  is  said  may  occur 
here ;  for  in  these  circumstances  he  has  given  five  years  to  redeem. 
The  act  1685  allows  the  party  to  make  such  conditions  and  provi- 
sions as  he  may  think  fit.  Now,  it  is  provided  by  the  granter  of 
this  entail,  that  if  a  substitute  should,  by  neglecting  to  make  up 
titles,  contract  debt  to  hurt  the  estate,  still  he  may  purge  within 
five  years;  so  that,  even  though  an  adjudication  had  been  led,  a 
declarator  of  irritancy  could  not  have  been  obtained  against  him  for 
five  years.  But,  then,  it  may  be  said,  what  security  is  there  that 
after  the  expiry  of  the  five  years  he  will  be  able  to  purge.  I  think, 
in  this  case,  he  should  give  security  for  that;  however,  the  difficulty 
which  I  had  is  here  saved,  by  the  granter  having  made  a  law  for 
himself  in  the  entail.  On  the  whole  I  concur  with  Lord  Gillies. 
.  Lord  Mackenzie. — I  agree  in  thinking  that  purgadon  is  in  this 
case  competent.  I  see  no  reason  to  except  it  from  the  general 
rule  of  admitting  purgation  in  cases  of  forfeiture ;  but,  on  the  con- 
trary, I  rather  think  this  a  most  favourable  case  for  admitting  it. 
For  the  estate  would  still  be  liable  for  the  debts  contracted  during 
the  fee-simple  possession  of  the  defender,  if  it  were  forfeited  to  the 
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20  June  1837.  pursudti  whereas,  by  pui^gation,  it  will  be  freed  ftom  these  debti. 
The  present  is  a  case  in  which  purgation  will  preserve  the  estate 
for  the  purposes  of  the  entailer^  not  only  as  well,  but  better  than 
forfeiture.    It  is,  I  think,  of  no  moment  thai  an  irritancy  is  incur- 
red under  the  statute  directly,  as  well  as  under  the  entail.    There 
are  no  words  in  the  statute  stronger  than  those  of  the  entail,  and 
t  see  no  reason  why  the  same  principle  should  not  apply  where  the 
irritancy  is  created  by  a  statute  directly,  or  by  a  deed  expressly  autho- 
rised by  that  very  statute.    But  admitting  purgation  of  the  irritancy 
to  be  competent,  the  next  question  iS)  whether  what  has  been  done, 
or  proposed,  is  sufficient  for  such  purgation.    Now^  firsts  as  to  future 
debts  or  deeds  of  the  defender,  I  think  what  has  been  done  is  sufB" 
dent    A  title  has  now  been  made  up  under  the  entail,  which  aut 
be  the  dominant  one,  and  must,  I  think,  exclude  all  power  in  die 
defender  of  acting  otherwise  than  as  proprietor  of  entail.    The 
next  question,  in  reference  to  the  past  time,  while  the  estete  was 
held  by  the  defender  in  fee-simple,  is.  Can  the  estate  be  sufficiently 
protected  by  the  security  oifered  against  debts  and  deeds  of  die 
defender  during  that  time.    It  is  said  by  the  defender  there  are  no 
such  debts.     If  we  could  be  sure  of  that  fact,  no  farther  purgation 
could  be  necessary.     But  we  cannot  take  the  defender's  averment 
as  conclusive  on  this  subject,  so  as  to  liberate  him  from  forfeiture. 
No  party  can  expect  his  averment  in  his  own  favour  to  be  so  taken. 
On  the  other  hand,  it  would  be  hard  to  forfeit  him  while  bis  aver- 
ment remains — at  least  very  likely  in  the  end  to  be  ascertained  to 
be — correct     In  these  circumstances  I  think  we  may,  under  the 
equity  of  the  rule  of  purgation,  hold  it  sufficient,  as  a  ground  at 
least  for  dismissing  the  declarator  of  forfeiture  hoc  statu,  that  the 
defender  shall,  in  addition  to  making  up  his  title  under  the  entail, 
find  undoubted  caution,  of  sufficient  goodness,  amount  and  doia- 
bility,  that  no  such  debts  or  deeds  have  been  contracted  or  granted, 
and  that,  if  such  shall  ever  appear,  the  estate  shall  be  freed  from  the 
eflPect  of  them.   The  effect  of  such  caution,  joined  to  the  limitation 
of  the  decree  in  the  defender's  favour  to  a  dismissal  hoc  statu,  ap- 
pears to  nie  to  secure  the  interests  of  the  after  heirs  of  entail  in 
substance,  as  well  as  the  immediate  and  absolute  ascertainment  of 
the  fact,  that  no  debts  or  deeds  had  been  contracted  or  granted  hj 
the  defender,  could  do.     It  not  only  affords  a  strong  ground  of 
confidence,  that  in  fact  no  debts  have  been  contracted,  or  deeds 
done  by  the  defender,  but  it  affords  reasonable  security,  that  in  case 
any  should  ever  appear,  they  will  be  purged  so  as  never  to  affect 
the  estate;  and,  after  all,  in  case  by  possibility  these  securities 
should  fail,  it  allows  the  declarator  of  forfeiture  to  be  revived, 
while  the  cautioners  must  answer  to  the  pursuer  or  bis  representa* 
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tives  for  the  consequences  of  having  interrnpted  it  by  grantingSO  June  1837. 
security  which  it  shall  have  tarned  out  they  cannot  make  good.    I    ^*^v^*^ 
cannot  think,  therefore,  we  are  bound  to  inflict  so  great  an  evil  on  G^^^f  "^  ^' 

the  defender  as  the  forfeiture  of  his  estate,  looking  to  the  circum-     

stances  of  the  case,  to  what  he  has  already  done,  and  to  the  offers  ^^"1^  ^^ 
which  have  been  made  by  him. 

Lord  Carehouse. — I  certainly  never  approached  a  case  which*  I 
found  surrounded  with  greater  di£Bculties,  or  attended  with  greater 
doubt  It  involves  several  material  questions  of  law,  and  the  still 
more  important  one.  Whether,  sitting  as  a  court  of  equity,  we  can 
interpose  in  a  case  of  this  kind  in  a  manner  never  yet  sanctioned, 
and  indeed,  so  fiar  as  I  know,  never  before  proposed.  I  have  felt 
great  doubt,  and  that  doubt  has  not  been  removed.  I  give  my 
opinion,  therefore,  with  great  hesitation,  though,  in  its  result,  it 
concurs  with  those  which  have,  been  already  delivered.  It  is  ln<- 
disputable,  on  looking  to  the  facts,  that  two  irritancies  have  been 
committed ;  the  one  under  the  statute,  the  other  under  the  entail. 
The  requisite  of  the  statute,  that  the  provisions  and  irritancies 
shall  be  repeated  in  the  rights  and  conveyances,  has  not  been  com- 
plied with ;  because  the  provisions  and  irritancies  have  not  here 
been  repeated  in  the  titles  on  which  the  defender  possessed.  The 
provision  of  the  entail,  that  the  heir  shall  take  and  possess  under 
that  title,  and  no  other,  has  been  disregarded,  because  the  estate 
has  been  possessed  upon  a  fiee*simple  tide  for  thirteen  years,  and 
the  entail  has  been  intentionally  repudiated.  The  effects  of  these 
two  irritancies  I  must  take  for  granted  to  be,  that  the  entailed 
estate  has  been  remisred  liable  for  debts  contracted,  or  deeds  of 
alienation  granted,  during  that  time,  and  must  remain  liable  until 
these  irritancies  are  purged.  I  take  this  for  granted,  although  the 
defender  has  reserved  an  argument  on  that  point,  should  it  appear 
necessary;  but  I  give  na opinion  on  the  subject,  as,  in  the  view  I 
take  of  the  case,  it  is  unnecessary  to  enter  on  it. 

The  first  question  then  comes  to  be,  Are  these  irritancies  purge- 
able?  It  is  said  by  the  pursuer,  that  according  to  Bankton,  and 
on  the  principle  of  the  case  of  Westshiels,  these  are  altogether  un- 
purgeable.  He  pleads  on  this  head  a  distinction  between  the 
statutory  irritancy  and  the  other;  and  tl\p  defender,  in  meeting  the 
plea,  objects  that  the  libel  is  not  laid  on  the  clause  of  the  statute ; 
and  I  think,  on  point  of  form,  the  objection  is  good.  It  might, 
however,  be  cured  by  a  supplementary  action.  But  on  the  merits 
I  hold  that  there  is  no  such  distinction,  and  that  the  pursuer's  ar- 
gument is  ill.  founded.  It  is  established  law,  that  all  irritancies, 
whether  statutory  or  under  the  entiul,  are  merely  hung  up  in  ter- 
rorenii  to  preserve  the  estate  in  the  line  of  succession  pointed  out, 
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20  June  1837.  and  under  the  conditions  imposed,  and  that,  if  tliis  be  acGomplisIied, 
there  can  be  no  forfeiture.  I  conceive  that  this  is  clearly  esta« 
blished  by  the  authorities,  which,  however,  I  will  not  go  into,  bat 
shall  refer  merely  to  the  opinions  of  Lord  Meadowbank,  in  the 
Bargany  case,  and  of  Lord  Robertson,  in  the  case  of  Innes.  I 
hold,  therefore,  the  general  rule  of  law  to  be,  that  all  irritancies 
are  capable  of  purgation,  .if,  in  point  of  fact,  they  can  be  parged  ; 
and  I  conceive  that  the  establishment  of  this  rule  resulted  from  the 
equitable  interposition  of  the  Court  to  abate  the  rigours  of  entails, 
which  first  Craig,  and  afterwards  Stair  with  still  more  justice,  held 
to  be  odious,  and  contrary  to  principles  of  law.  In  this  Court  the 
statute  1685  has  received  an  equitable  interpretation;  for  it  declares, 
that  a  man  shall  not  only  forfeit  for  himself,  but  for  his  heirs  also, 
by  failing  to  insert  the  prohibitions  and  irritancies  in  the  rights  and 
conveyances ;  and  this  was  meant  to  apply,  it  has  been  said,  to  the 
heirs  of  the  contravener  as  well  as  to  the  contravener  himself:  Ye^ 
in  the  late  case  of  Bontine  *,  the  Court  limited  the  effects  of  this 
forfeiture  to  the  case,  where  it  was  expressly  extended,  in  the  entail 
itself,  to  the  heirs  of  the  contravener.  It  is  a  mistake  to  suppose 
that  this  decision  proceeded  on  either  of  the  pursuer's  two  construc- 
tions of  the  statute  ;  it  went  clearly  upon  an  equitable  interpreta- 
tion of  the  words  of  the  statute ;  and  applying  the  same  principles 
of  equitable  construction  to  the  present  case,  I  am  of  opinion  that 
a  statutory  irritancy  is  just  as  capable  of  admitting  of  purgation  as 
one  imposed  by  the  entail. 

In  the  next  place,  admitting  that  all  irritancies  can  be  porged, 
we  must  see  whether  they  have  been  purged  in  tliia  case.  As  yet, 
it  appears  to  me,  they  certainly  have  not.  Purgation  is  usually,  and, 
it  appears  to  me,  correctly  defined  to  be,  <  to  do  away  the  wrong 
which  has  been  committed,'  and  thus  to  bring  matters  into  the 
same  state  they  were  in  previous  to  the  act  of  contravention.  If 
the  contravener  cannot  do  this  he  cannot  purge.  Now,  did  this 
party,  by  afterwards  making  up  titles  under  the  entail,  effect  what 
is  here  required?  I  do  not  think  so,  because  the  estate  was  left 
liable  for  every  debt  and  deed  during  the  period  of  thirteen  yearS) 
when  it  was  possessed  under  the  fee-simple  title.  The  defender 
asserts  that  no  such  debts  or  deeds  exist ;  but  he  cannot  prove  tbisj 
because  it  is  a  negative.  It  is  true  the  fee-simple  title  has  been 
changed.  But  has  the  wrong  been  done  away?  Are  matters  in 
the  same  state  as  they  were  before  the  contravention  ?  UnqnestioiH 
ably  not.  The  liability  for  debt,  which  it  was  the  object  of  the 
statute  and  of  the  entailer  to  prevent,  may  have  been  fixed  down 
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upon  the  estate.    It  remains  in  a  situation  quite  different  from  what  20  June  1837. 
it  was  before  the  act  of  contravention.  S^y^i*' 

It  is  said  that  there  is  a  clause  by  which  the  entailer  allows  the  g^^*''''  ^' 
heirs  five  years  to  redeem  adjudications  led  against  the  estate.  But     77- 
that  clause,  I  conceive,  does  not  bear  at  all  upon  the  question ;  q^^^  ^ 
because  the  present  action  is  not  a  declarator  of  irritancy  on  the 
ground  of  debts  contracted,  but  on  the  failure  to  obey  a  prohibition 
which  was  intended  to  prevent  the  estate's  being  liable  for  debCL 
It  is  that  liability,  which  continues,  which  is  the  wrong  done.   If  the 
heir  had  made  up  his  title  properly,  he  would  have  had  five  years 
to  redeem  an  adjudication ;  if  he  did  not  redeem,  the  substitute 
would  not  only  have  forfeited  bis  right,  but  would  have  set  aside  the 
adjudication.     But  in  the  present  case,  where  the  party  has  pos- 
sed^sed  in  fee- simple,  there  may  be  a  forfeiture  on  that  contraven- 
tion, but  the  adjudication  could  not  be  reduced.     Neither  do  I  pay 
any  regard  to  the  case  of  Westshiels,  for  it  does  not  bear  upon  this 
case  at  all,  except  as  to  the  possibility  of  purgation.     There  were 
only  two  points  decided  in  that  case  by  the  Court  of  Session,  both 
of  them  erroneously.     The  first,  that  the  failure  to  repeat  the  fet< 
ters  in  the  retoor  of  his  general  service  was  an  irritancy  not  purge- 
able,  was  reversed,  because  the  Court  of  Appeal  did  not  hold  a 
general  retour  to  be  a  conveyance.     The  second,  that  the  estate 
trould  be  affected  for  debts  of  the  contravener,  though  he  had  only 
a  personal  right,  and  was  not  the  heir  alioqui  successurus,  was  also 
reversed  by  the  House  of  Lords,  as  the  creditors  could  plead  no 
higher  right  than  his.    The  argument  of  the  defender,  drawn  from 
that  case,  proceeded  on  the  mistake  that  Sir  Robert  Denham  had 
made  up  a  fee*simple  title,  which,  in  point  of  fact,  he  never  did, 
but  possessed  all  along  on  his  personal  right 

We  now,  then,  come  to  the  main  question.  Whether  the  offer  of 
the  fullest  and  best  security,  contained  in  the  defender's  minute,  if 
carried  into  effect,  is  not  in  equity  to  be  held  enough,  as  amounting 
to  purgation  ?  I  do  not  think  that  the  finding  of  the  Court  in  the 
Westshiels  case  is  conclusive  in  &vonr  of  the  pursuer's  view,  that 
the  irritancy  is  not  purgeable.  In  that  case,  no  offer  of  this  kind 
was  made;  and  the  decision  accordingly  proceeded  on  the  ground, 
that  no  method  had  then  been  discovered  by  which  the  liability 
could  be  removed.  But,  in  the  particular  circumstances  of  this 
case,  I  think  the  offer  now  made  does  amount  to  purgation.  Firsts 
sufficient  security  is  offered  against  any  debts  contracted,  in  any  way 
affecting  the  estate.  I  therefore  think,  that  if  heritable  security  be 
given  that  they  shall  be  paid,  that  must  be  held  a  perfect  security 
against  the  prohibition  to  contract  debt.  In  the  second  place,  cau- 
tion is  offered  that  he  has  executed  no  deeds  that  can  affect  the 
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20  June  1887.  estate.     1  considered  this  the  chief  diflSculty;  for  what  if  the  de- 
fender has  disposed  of  part  of  the  estate,  and  the  disponee  refuses 
to  cancel  the  sale  of  the  part  disposed*     The  substitution  of  a  sum 
of  money,  or  of  other  lands  of  equal  value,  would  not  amount  to 
purgation ;  for  it  is  the  will  of  the  entailer  that  the  estate  of  Balbe* 
than,  and  no  other  estate,  should  be  entailed*    But  this  difficultyis 
solved,  by  considering  that  any  sale,  made  while  the  defender  pos- 
sessed on  the  fee*simple  title,  was  made  bona  fide,  and  while  the 
defender  had  the  sanction  of  the  Court  for  believing  that  he  held 
the  estate  in  fee-simple.     Thus,  this  contract  was  founded  on  an 
error  in  substantialibns.     If  a  party  sell  as  brass  what  he  finds  ia 
reality  to  be  gold,  there  is  an  error  in  substantialibus  which  would  void 
the  sale,  and  allow  the  seller  to  resile,  especially  in  nudis  finibos 
contractus.     There  is  no  evidence  here  of  any  sale  having  been 
made ;  but  if  there  was,  in  the  circumstances  he  could  only  be  liable 
in  damages.     Now,  if,  according  to  the  doctrine  of  modem  time% 
which  allows  equity  to  interpose  to  avoid  an  exorbitant  penalty, 
he  might  be  released  from  any  sales  made  during  his  possession  on 
the  fee-simple  title  on  payment  of  damages,  then  the  caution  offer- 
ed would  extend  to  such  damages;  and  that  I  must  consider  enough. 
It  would  be  contrary  to  all  equity  to  allow  the  estate  to  be  carried 
off  from  the  defender,  when  he  asserts  that  he  never  contracted  a 
debt,  or  granted  a  deed,  by  which  the  estate  can  be  affected,  there 
being  no  proof  to  the  contrary,  merely  because,  from  tiie  nature  of 
the  thing,  he  cannot  substantiate  these  averments,  inasmuch  as 
he  cannot  prove  a  negative.     It  may  not  be  competent  in  other 
cases,  in  which  there  is  no  pretence  of  bona  fides,  and  where  there 
is  no  ground  for  resiling,  as  there  would  be  here,  to  adopt  the  course 
proposed.     But  I  do  not  think  it  is  equitable  to  refuse  to  allow  the 
defender  to  retain  the  estate  on  the  conditions  proposed  by  your 
Lordships,  and  to  allow  him  to  suffer  the  severe  penalty  of  forfeiture^ 
on  the  mere  possibility  of  the  existence  of  some  debt  or  deed  which 
may  affect  the  estate.     I  would,  however,  limit  our  judgment,  by 
assoilsieing  only  in  hoc  statu,  in  case  any  event  shoidd  take  place 
to  render  the  caution  doubtful,  and  having  in  view  the.  possibility 
of  these  contingencies  taking  place.  On  these  considerations,  though 
with  difficulty,  I  am  inclined  to  coincide  with  the  opinion  of  Lord 
Gillies. 

The  Court  unanimously  pronounced  the  following  judgment: 
'  Find,  that,  in  respect  the  defender  has  made  up  and  possesses 

<  under  a  feudal  title  to  the  estate  of  Balbethan,  completed  in  terms 
« of  the  deed  of  entail,  and  has  offered,  as  the  foresaid  minute 
.<  bears,  to  find  the  most  ample  and  suiBcient  caution  and  seciuity 

<  that,  prior  to  the  period  of  completing  the  said  title,  there  neither 
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<  were  debts  nor  deeds  contracted -or  executed  by  him  which  could  86  June  1837. 

<  in  any  way,  directly  or  indirectly,  affect  the  said  estate  as  settled    ^«i«»v^ 

<  by  the  entail ;  and  that  no  debts  or  deed  which  may  have  been  ^^'^  *"' 

*  contracted,  made  or  granted,  prior  to  the  foresaid  period,  should       

*  erer  be  made  aviulable  against  said  estate  as  so  settled ;  therefore,  ^"^^°^* 

*  in  hoc  statu,  assoilzie  the  defender  from  the  conclusion  of  forfeiture^ 

<  and,  quoad  ultra,  dismiss  the  action,  and  decern :  Farther,  find 

<  that  the  defender  or  his  cautioner  shall  hare  right  at  any  time  to 
^  show,  by  declarator  or  other  competent  process,  that  the  necesmty 

<  for  the  continuance  of  such  caution  no  longer  exists :  Find  the 
f  pursuer  entitied  to  expenses,  subject  to  modification,  and  decern ; 

*  appoint  an  account,'  &c, 

hord»  OrdiMiy,  J^ffr^  and  Coekburn:  Act  SoL-Gol  (SMafwrd,)  ItNaB^ 

Macdowag  Alt.  Dean  qfFae.  fHope^J  Wood,  Aadtnon.  J.  jr  PP. 

Ihfmoch,  W.  S.  and  Crmuitrtm,  Amdmon  ^  TroUer,  W.  S.  Agents.      2>.  Clerk. 

C»  R. 


FIEST  DIVISION. 
No.  CXCVIII.  27th  June  1837. 

LORD  DUNDAS 
against 

CHRISTIAN  ROBERTSON  or  JOHNSTONE  and 

Others. 

TfiiNDS. — Superior. — Case  in  which  the  Court,  holding  there  toaa 
$^ficient  evidence  that  the  parsonage  and  vicarage  teind  were  held 
by  different  titularSf-^foundf  that  a  vassal  of  the  titular  of  the  par- 
sonage teind  was  only  entitled  to  retain  a  proportion  qf  a  cumiUo 
feu^duty  payable /or  teinds  and  lands  corresponding  to  the  amouni 
qf  tie  parsonage  teinds  allocated  on  the  vassaFs  lands. 


Lord  Dundas,  the  pursuer  of  this  advocation,  was  superior  of  the  NanaUve. 
lands  of  Corrigal,  in  the  parish  of  Harray,  one  of  the  united  parishes 
of  Birsay  and  Harray  in  Orkney.  The  defender,  Mrs  Robertson, 
was  proprietor  of  the  said  lands  of  Corrigal,  from  which  there  were 
certain  sums  annually  payable  to  Lord  Dundas,  as  duties  of  supe- 
riority.. 
The  pursuer  was  patron  of  the  said  united  parishes,  and  he  was 
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Lord  bundis 
17.  Robertson 
or  Johnstone 
and  Others. 

Karrative. 


27  June  1837.  also  titular  of  the  parsonage  teinds ;  but  from  time  immemorial  the 
vicarage  teinds  bad  been  levied  by  the  minister  from  the  reqpeetiYe 
occupiers  of  the  lands. 

In  the  year  ISS^,  Lord  Dundas  brought  an  action  before  the 
Sheriff  of  Orkney  against  Mrs  Robertson,  for  payment  of  L. 82, 
12s.  ly^^d.  sterling,  being  the  arrears  of  the  superior  duties  payable 
out  of  the  said  lands  of  Corrigal  and  other  lands  belonging  to  her. 

Mrs  Robertson  maintained,  in  defence  to  this  action,  that  so  bx 
as  regarded  the  lands  of  Corrigal,  she  was  entitled  to  a  deduction 
from  the  superior  duties  claimed,  of  the  amount  of  the  ministei^i 
stipend  paid  by  her  for  the  said  lands,  which  would  nearly  extin- 
guish the  sum  sued  for;  that  the  lands  were  feued  for  a  enmuk 
feu-duty,  including  skat,  land-maill,  and  teind,  and  that,  according 
to  the  rule  which  had  been  adopted  in  other  parishes,  the  propor- 
tion of  superior  duties  that  effeired  to  the  teinds  must  be  held  as 
free  teind,  for  which  she  was  entitled  to  deduction  in  a  settlement 
with  the  superior,  if  that  teind  should  be  allocated  upon  and  paid 
by  her  to  the  minister. 

It  was  admitted  by  Lord  Dundas,  that  so  far  as  regarded  the 
parsonaffe  teind,  the  respondent  was  entitled  to  the  deduction 
claimed ;  but  that  she  was  not  entitled  to  any  deduction  on  account 
of  the  mcarage  teind,  which  had  always  been  paid  by  her,  and  to 
which  he  had  no  claim  whatever,  and  received  no  superior  doty  in 
consideration  thereof. 

The  Sheriff-substitute  pronounced  an  interlocutor,  which  was 
afterwards  adhered  to  by  the  Sheriff,  finding,  <  that  the  duties  char- 
«  ged  for  the  lands  of  Corrigal,  t^  Harray,  do  include  a  fen-daty 

<  for  teinds  which  are  held  to  be  free  teinds  in  the  hands  of  Lord 

*  Dundas,  pursuer,  arid  subject  to  be  localled  on  as  such,  prime  loco, 
^  for  stipend  to  the  minister ;  tertio,  And  in  respect  it  is  not  aver- 

*  red  by  the  pursuer,  that  the  parsonage  and  vicarage  teinds  of  the 

*  benefice  in  question,  out  of  which  the  interim  stipend,  now  pay- 

*  able  to  the  minister,  was  modified,  were  valued  severally,  in  terms 

<  of  the  act  ]6d3,  c.  19,  although  it  is  admitted  that  the  pursuer 

*  never,  at  any  period,  had  right  to  those  vicarages,  finds,  that  it  is 

<  ultra  vires  of  the  pursuer  to  assume  an  extrajudicial  valuation  of 

<  said  vicarages,  and  to  deduct  sueh  assumed  value  from  the  stipend 

<  allocated  upon  the  defenders,  as  to  diminish  their  claim  of  relief 

*  or  retention  out  of  the  teind-duties  payable  to  the  pursuer  from 

*  the  lands  of  Corrigal :   Therefore  restricts  the  balance  of  the  ae- 

*  counts  libelled  to  the  sum  of  L.31 : 4 :  0-^^^  of  a  penny  sterling) 

<  and  decerns  against  the  defender  therefor ;  but  finds  no  expenses 

<  due.'     This  interlocutor  was  accompanied  by  a  very  elaborate 
note  by  the  Sheriff-substitute,  explaining  bis  views  of  the  princi* 
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pies  upon  which  the  case  had  been  decided,  and  he  referred  to  the  ^  June  1837. 
decision  in  the  case  of  Westray,  17th  Nov.  1802,  as  an  authority    ^^^^r'^ 

m  f  ^r      J  r     J  Lord  Dundat 

in  favour  of  the  defender.  ^  ^  RoUrtson 

The  present  advocation  was  then  brought  at  the  instance  of  or  Jobnstone 

Lord  Dundas,  in  which  the  Lord  Ordinary  (Corehouse)  ordered  a  *" L!*^"' 

new  reirord  to  be  made  up.  Narrative. 

From  this  it  appeared  that  the  vicarage  teinds  were  never,  at 
any  time,  drawn  by,  or  in  the  hands,  of  Lord  Dundas,  as  titular  or 
superior,  and  that  he  never  claimed  or  pretended  to  have  any  right  to 
them :  They  had  always  constituted  part  of  the  stipend,  and  were 
as  such  drawn  by  the  minister  himself,  either  from  the  proprietors, 
or  their  tenants  who  occupied  the  lands. 

In  the  year  1805  the  minister  obtained  an  augmentation.     The 

stipend  was  then  fixed  at  L.70  sterling  money,  *  with  100  merks 

Scots  money  for  furnishing  communion  elements,  payable  out  of 

the  parsonage  teinds  of  the  parish,  together  with  the  ipsa  corpora 

of  the  vicarage  teinds,  to  be  drawn  by  the  minister  in  kind,  con« 

<  form  to  use  and  wont.' . 

In  the  year  1822,  the  minister  brought  another  process  of  aug- 
mentation, land  the  Court  of  Teinds,  without  distinguishing  be- 
tween the  parsonage  and  vicarage  teinds,  modified  a  stipend  out  of 
the  teinds  generally,  of  L.210,  with  L.8 :  6  :  8  for  communion  ele- 
ments, and  remitted  to  the  Lord  Ordinary  to  prepare  a  locality  in 
common  form.  In  the  proven  rental  given  up  by  the  minister, 
the  vicarage  teinds  were  included  with  the  parsonage,  and  formed 
a  very  considerable  part  of  the  whole  teind.  It  was  doubted  whe- 
ther the  stipend  would  not  more  than  exhaust  the  whole  teind,  and  a 
separate  valuation  of  the  parsonage  and  vicarage  teind  was  brought 
by  Lord  Dundas,  with  consent  of  the  heritors.  It  appeared  from 
the  locality,  that  the  whole  amount  of  teind  payable  from  the  lands 
of  Corrigal  was  15s.  5d.,  and  from  a  separate  valuation  of  the  vi- 
carage teind,  its  value  was  proved  to  be  three  shillings  and  sixpence, 
and  two-twelfths  of  a  penny  sterling,  annually.  This  valuation  was 
afterwards  reduced,  on  the  ground  of  some  informality  by  the  mi- 
nister, but  it  still  subsisted  as  a  rule  of  payment  among  the  heri- 
tors themselves. 

The  case  having  come  to  depend  before  Lord  Cockbnm,  as  Or- 
dinary, his  Lordship,  after  hearing  parties,  pronounced  the  fellow- 
iiig  interlocutor :  <  The  Lord  Ordinary  having  considered  the  pro- 

<  ce89,  and  heard  parties,  sustains  the  reasons  of  advocation,  advo- 

<  cates  the  cause ;  and,  in  the  original  action,  repels  the  defences, 

<  and  decerns  in  terms  of  the  libeL' 

The  defenders  reclaimed.     At  the  advising  before  the  Court, 
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27  June  1837. 


Lord  Dundas 
V.  Robertson 
or  Johnstone 
and  Others. 

Reclaimers* 
Fleas. 


Graham  Belly  for  the  reclaimers,  pleaded — That  the  qaeation  mnst 
be  decided  on  the  same  principles  as  the  case  of  Westray;  that 
the  respondent's  lands  were  admitted  to  be  liable  for  the  sam  of  15s. 
5d.  payable  to  the  minister  for  teind^  and  there  was  no  distiDCtioo 
in  the  allocation  between  the  parsonage  and  the  vicarage  teind ; 
and  that  as  she  paid  a  cumulo  feu*duty,  comprehending  teind*  it 
was  clear  that  she  was  entitled  to  deduct  from  such  cumulo  duty, 
when  claimed  by  Lord  Dundas,  whatever  sum  she  paid  for  teind, 
as  his  Lordship  was  the  titular  of  the  teinds,  and,  therefore,  pri- 
marily liable  to  the  extent  of  the  free  teind  in  his  hands.  It  bad 
been  found  in  the  case  of  Westray,  that  the  duty  paid  for  teind  to 
Lord  Dundas  was  liable  to  be  allocated  upon,  in  the  same  way  as 
if  it  were  free  teind,  and  the  respondent  was  therefore  entitled  to 
retention.' 


Pursuer's 
Pleas. 


Opinion  of 
CourU 


The  Solicitor' General  and  Speirs^  for  the  pursuer,  pleaded — That 
the  rule  in  the  case  of  Westray  was  not  disputed;  and  in  fact  it 
had  been  applied,  because  the  respondent  had  obtained  relief  by 
being  allowed  to  retain  the  full  amount  of  the  parsonage  teinds, 
being  about  12s.  sterling,  which  was  allocated  on  her  lands  of  Cor- 
rigal ;  that  the  only  question,  therefore,  was  regarding  the  vicar- 
age teinds ;  and  although,  in  the  present  case,  these  only  amounted 
to  the  small  sum  of  3s.  6d.,  it  involved  a  question  of  some  general 
importance  to  the  pursuer ;  that  there  were  two  distinct  titularitieSy 
— Lord  Dundas  was  titular  of  the  parsonage  teind,  as  the  minister 
was  of  the  vicarage  teind ;  that  ba  Lord  Dundas  never  had  any  right 
to  the  vicarage  teinds,  it  was  therefore  clear  that  no  part  of  the 
feu-duty  payable  by  the  respondent  was  payable  in  respect  of  the 
vicarage  teinds ;  for  if  they  never  belonged  to  Lord  Dundas  he  never 
could  have  feued  them  out;  that  although  the  locality  had  been  re- 
duced in  a  question  between  the  minister  and  the  heritors,  it  was 
admitted  that  it  still  subsisted  as  the  rule  of  payment  between  the 
heritors  themselves,  and  it  clearly  showed  the  distinction  between 
the  vicarage  and  parsonage  teind,  and  the  relative  amount  of  each. 

Lord  Corehouse. — This  case  was  before  me  in  the  Outer- House, 
and  I  did  not  then  think  it  a  difficult  one.  There  were  two  eb- 
borate  notes  by  the  Sheriff-substitute,  and  I  certainly  had  some 
difficulty  in  understanding  the  principle  of  the  last  of  these.  I  am, 
however,  of  opinion  that  the  Lord  Ordinary  is  in  the  right  There 
are  two  benefices,  which  we  must  here  look  at  separately, — the  par- 
sonage and  vicarage.  Lord  Dundas  is  titular  of  the  parsonage  teindsy 
but  with  the  vicarage  he  has  nothing  to  do.  In  these  circumstances 
he  has  feued  out  the  lands  in  question  for  a  cumulo  feu-duty,  in 
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name  both  of  lands  and  teinds.    That  portion,  thereforei  of  the  ca-  27  June  1837. 
mulo  feu-duty  which  he  draws  in  name  of  the  teinds  is  free  teinds    ^^v^^ 
in  his  hands.     Of  the  vicarage  teinds  the  minister  is  titular,  and  he  ^Rotottoa' 
accordingly  draws  the  teinds.     To  the  yicarage  teinds  Lord  Dun-  or  jobnitone 
das  having  no  right,  he  could  give  this  party  no  right  as  to  them.  ^^^^^ 
In  1806  there  was  an  augmentation  given  on  both  these.    In  1822  Opinion  of 
there  was  an  additional  stipend  given,  and  it  was  not  then  said  that  ^^^^^^^ 
the  minister  was  to  draw  the  ipsa  corpora  of  the  vicarage  teinds. 
There  was  afterwards  a  process  of  valuation,  in  which  both  the  par- 
sonage and  vicarage  were  valued.   The  minister  afterwards  brought 
a  reduction  of  the  valuation,  bat  he  was  alone  in  this  proceeding. 
The  valuation  still  remains  a  separate  valuation  of  the  parsonage 
and  vicarage  teinds  in  respect  to  the  parties  to  that  suit,  and  con- 
sequently has  that  effect  in  any  point  between  this  lady  and  Lord 
Dundas     Therefore  I  conceive  that  the  respondent  is  entitied  to 
relief  to  the  extent  of  that  part  of  the  fen-duty  which  corresponds 
to  the  parsonage  teinds ;  but  that  she  cannot  claim  relief  with  re- 
gard to  the  vicarage,  to  which  she  got  no  right  from  Lord  Dundas^ 
as  he  had  no  right  in  himself:  She  cannot,  therefore,  in  my  opinion, 
get  relief  from  it    In  these  circumstances  I  am  inclined  to  ad- 
here. 

The  other  Judges  concurring,  the  Court  unanimously  adhered*      Judgment. 

Act.  SoL-Gm,  (Ruthafitrd,)  Spein.        Alt.  Q.  GnAam  BtIL         Ear  ff  DiekaoHf 
W.  &  and  P«tor  Crooks,  W.  S.  Agents.        B,  Clerk. 

C.  R. 


FIRST  DIVISION. 

No.  CXCIX.  27lh  June  1837. 

JAMES  SHIRREFFS  TRUSTEES 

against 

JOHN  SHIRREFF  and  Others. 

Competition.  —  Arrestment. — Retention. — Founds  thai  the 
trustees  under  a  trust-settlemeni  were  entiiled  to  retain  out  of  a  legacy 
left  to  the  heir'-at'laWf  the  eaq^enses  for  which  they  had  obtainai 
decree  in  an  unsuccessJiU  reduction  of  the  setUement  by  the  said 

'  heir^  in  prtference  to  an  onerous  creditor  of  his  who  had  used  arrest' 
ments  in  the  trustee*s  hands  premus  to  the  trial  or  decree  for  ex^ 
penseSm 
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ShirreflTs 
Trustees  v, 
Sbirreffand 
Others. 

Narrative. 


27  June  1837.  The  late  James  Shirreff,  of  Bastleridge,  conveyed  bis  whole  herU 
table  and  moveable  estate  to  the  pursuers,  in  trust,  whom  he  also 
consUtuted  his  executors. 

The  deceased  left  a  legacy  of  L.1000  to  his  nephew  and  heir-at- 
law,  John  Shirreif,  who  brought  a  reduction  of  the  settlement  of  the 
testator,  which  was  sent  to  a  jury  for  trial  on  19th  July  1836,  and 
a  verdict  returned  against  the  pursuer,  John  ShirreiF. 

When  the  verdict  was  applied  by  the  Court,  the  tru3teeSy  tbe 
defenders  in  that  action,  were  found  entitled  to  expenses,  amount- 
ing to  L.164  :  2  :  5,  and  dues  of  extract.  Thereafter  the  trustees, 
in  this  process  of  multiplepoinding  raised  by  them,  contended,  that 
they  were  entitled  to  retain  these  expenses  out  of  the  legacy  of 
L.1000  due  to  the  nephew. 

This  was  objected  to,  amongst  others,  by  the  defender,  a  creditor 
of  the  nephew,  who  had  used  arrestments  in  the  hands  of  the  tra»- 
tees,  in  January  and  March  1836,  on  the  plea  that  the  tmsteei 
had  no  good  right  of  retention,  out  of  the  nephew's  legacy,  for  tke 
expenses  found  due  to  them  by  him  in  the  unsuccessful  rednctioDi 
against  an  onerous  creditor  who  had  arrested  previous  to  the  feriaif 
in  which  the  greatest  part  of  them  had  been  incurred,  and  long  be- 
fore the  decree  awarding  them. 

The  Lord  Ordinary  (2d  March  1837)  found,  that,  in  settling  with 
these  objectors,  the  trustees  were  not  entitled  to  deduct  the  expenses 
for  which  they  had  obtained  decree  against  the  common  debtor. 


Reclaimers* 
Pleas. 


The  trustees  reclaimed*     At  advising, 

Solicitor-General,  (Rutherjvrd,)  for  reclaimers,  pleaded — That  a 
claim  of  retention  against  the  common  debtor  out  of  his  legacy,  to 
meet  the  expenses  of  these  unsuccessful  actions,  was  clear  and  no- 
doubted  ;  that  the  arresters,  the  creditors  of  the  common  debtor, 
could  not  be  in  a  better  situation  than  their  author,  and  therefore, 
that  as  the  trustees  were  entitled  to  defend  themselves  on  the  same 
pleas  against  his  creditors  as  against  the  common  debtor,  (Erdu 
iii.  6.  16,)  the  Lord  Ordinary's  interlocutor  must  be  recalled. . 


OpiDion  of 
Court. 


Lord  Gillies* — The  arrester  cannot  be  in  a  better  condition  tban 
the  common  debtor,  and  cannot  compete  with  the  claim  of  thispartf. 
I  do  not  think  it  of  any  oonsequence  what  was  the  object  of  the 
action. 

Lord  Mackenzie. — I  take  the  same  view  of  this  case.  If  there  is 
an  unjust  action  raised  against  a  party  by  a  creditor,  is  he  not  enti- 
tled to  retain,  as  against  the  creditor,  what  may  be  sufficient  to  eofer 
the  expenses  of  the  action,  in  which  he  has  been  successful  ?  If  ^^ 
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tt  is  entitled  to  do  so,  the  arrester  can  be  in  no  better  condition  than  27  June  1837. 

M  the  common  debtor.  ^'^^^^ 

The  Lord  President  and  Lord  Corehouae  concurred.  ^ultaes* 

it  The  Court  pronounced  the  following  judgment:  ^  Recall  the  in-  Shirreffand 

ffi  <  terlocQtor  complained  against,  and  find,  that,  in  settling  with  the  ^^^"' 

1  <  arresting  creditors  of  John  Shirreff,  the  pursuers  are  entitled  to  Judgment. 

<  deduct  the  expenses  for  which  they  have  obtained  decree  against 
0             *  him,  and  decern ;  find,  also,  that  the  creditors  are  liable  in  the  ex- 

<  penses  of  the  present,  action,'  &c. 

Lord  Ordinary,  Cockbum.         Act.  Sol-Gen,  (Rulher/urd,)  Walker.        Alt  Wilson. 
Walker,  Richardson  ^  MelciUe,  W.  S.  and  T.  Knox,  S.  S.  C.  Agents.       N,  Clerk. 

C  R. 


FIRST  DIVISION. 

No.  CC.  27 tk  June  1837. 

FIFE 

agaitist 

THOMAS  HAMILTON  MILLER. 

Prescription,  (Triennial.) — fV/iere  an  action  for  payment  of  an 
accountf  in  which  the  defence  was  prescription^  was  referred  to  the 
defender's  oath,  and  he  deponed  that  his  trustee^  he  believed^  had 
sent  him  a  state  of  tlie  debts  due  by  him^  in  which  the  account  in 
question  appeared,  but  neither  the  trust-deed^  nor  the  state  with 
the  defendet's  observation  thereon,  were  producedj^-found,  that  the 
deposition  did  not  elide  the  plea  of  prescription. 

In  this  case  the  pnrsuer,  as  trustee  for  John  Baxter,  brought  an  Narrative, 
action  against  the  defender,  for  an  account  of  L.9 :  9  :  6,  for  goods 
furnished  between  1811  and  1813. 

The  defender  pleaded  prescription,  and  the  pursuer  referred  the 
matter  to  his  oath.  In  his  deposition  he  stated,  that  he  did  not 
know  whether  the  goods  had  been  furnished,  or  whether  the  ac- 
count had  been  paid ;  that,  in  1813,  he  executed  a  trust  for  be- 
hoof of  his  creditors,  under  which  he  believed  some  were  paid,  and 
some  not.  He  produced  an  excerpt  from  a  state  of  his  debts  in 
1820,  in  which  Baxter's  account  was  entered,  with  the  interest  due 
thereon  ;  and  deponed,  that  a  copy  of  this  state  was,  as  he  under- 
stood, sent  to  him  by  the  trustee,  and  returned,  with  observations 
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27  June  1837.  0||  g^gj^  Qf  i\^q  articles.     Neither  the  tru8t*deed  nor  these  oboerra* 
^y^\^     tions  were  recovered.     The  Lord  Ordinary  pronounced  an  interlo- 

Fife  v»  Miller,  ,         ,.,i      -        i^i         i  .11..1 

cutor,  by  which  he  foand^  ^  that  the  said  deposition  does  not  prove 

<  that  the  debts  pursued  for  are  resting  owing^  and  assoilzied  the  de- 

<  fender,  with  expenses.* 


Reclaimer's 
Pleas. 


Judgment 


The  pursuer  reclaimed. 

RobertsoHy  for  the  reclaimer,  pleaded^  that  the  state  being  made  by 
tne  trustee  of  the  defender,  must  be  looked  on  as  that  of  the  de- 
fender himself,  on  the  principle  of  the  case  of  Smith  v.  Falconefi 
17th  Feb.  1830.  The  claim  of  the  pursuer  was  made  under  the 
trust-deed ;  and  this  state  of  debt  was  made  up  by  the  trustee,  and 
sent  to  the  defender,  who  did  not  object,  and  thus  prescription  was 
clearly  interrupted. 

The  Courts  being  of  opinion  that,  in  the  absenee  of  the  trust-deed, 
with  the  defender's  remarks,  and  of  the  state  referred  to  in  the  de- 
position, there  was  no  proof  that  the  defender  had  sanctioned  the 
debt,  as  entered  in  the  state,  (which  might  have  been  drawn  up  by 
the  trustee,  on  the  information  of  the  creditors)  sufficient  to  elide  the 
plea  of  prescription,  unanimously  adhered^  giving  additional  expen- 
ses to  the  defender. 

Lord  Ordinary,  CocUlmn.  Act  Bobertsom^  J.  Andenam.  Alt  SoL-GtBu 

{RiOierfio'd,)  Wibon.      P.  Campbdl^  S.  S.  C.  and  J.  Rmudd,  &  S.  C.  Ageota. 

aR. 
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27M  Jwu  1837. 


JOHN  WIGHT  AND  Others,  Pbtitionsrs. 

Process. — Factor  Loco  Tutoris.— The  Court,  on  the  appli 
Uon  of  the  guardians  aiid  trustees,  under  an  English  settlement,  of 
a  pupil  resident  in  England,  appointed  a  factor  loco  tutoris  to  cer- 
tain heritable  property  of  the  pupil's  in  Scotland,  after  the  usual  in- 
timation,— the  next  of  kin  being  all  resident  furth  of  the  kingdom. 


Act  Fklchior. 


Gitrdm  ff  Macke^,  W.  S.  Agents. 


C.  R. 
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CHRISTIAN  STEWART 
offaimt 

JOHN  MENZIES. 

■ 

Reparation. — Segud  of  the  case  as  decided '4ih  FAmary  I8S6. — 
Foundy  thai  there  was  no  proof  qf  seduction  to  warrant  an  award 
of  damages. 

The  Court  having  found,  at  the  previous  advising,  that  there  was  NarraU? e. 
no  proof  of  the  constitution  of  a  marriage  betwixt  these  parties,  the 
Lord  Ordinary  heard  parties  on  the  alternative  conclusions  of  the 
summons,  as  to  the  claim  of  damages  for  seduction,  when  his  Lord- 
ship pronounced  the  following  interlocutor  and  note : 


*  The  Lord  Ordinary  having  heard  the  counsel  for  the  parties  on  Lord  Ordi- 
the  concluded  proof,  as  to  the  remaining  or  alternative  conclusions  T^*^!!/"^' 
of  the  summons,  under  which  the  pursuer  claims  damages  on  the 
ground  of  seducUen,  and  made  avisandum,  finds,  that  there  is  no 
suflBcient  proof  to  warrant  such  a  conclusion,  and  therefore  sustains 
the  defences,  assoilzies  the  defender  from  this  conclusion  also  of  the 
summons,  and  decerns,  but  finds  no  expenses  due/ 
Note* — *  There  is  no  direct  evidence  (for  what  Robert  Stewart  Note. 
depones,  at  p.  24.  and  25.  of  the  pursuer's  proof,  can  scarcely  be 
considered  as  an  exception)  as  to  the  nature  of  the  intercourse  be- 
tween the  parties,  or  their  behaviour  to  each  other,  prior  to  the 
time  when  an  illicit  connection  must  (at  the  very  latest)  have  be- 
gun, viz.  about  nine  months  previous  to  the  birth  of  the  first  child 
in  June  1827  ;  and  all  the  pursuer  has  to  found  upon,  in  relation 
to  this  most  important  period,  is^  that  as  she  had  been  by  this  time 
about  eighteen  months  in  the  defender's  family,  it  is  to  be  pre- 
sumed that  she  had  all  that  time  resisted  his  solicitations*  But 
as  this  assumes,  without  any  intelligible  ground,  that  lie  had  be- 
gun his  solicitations  as  soon  as  she  entered  his  house,  it  is  obvious 
that  no  regard  whatever  can  be  paid  to  such  a  vague  and  gratui- 
tous surmise. 

<  The  whole  case,  in  short,  depends  on  two  admitted  letters  of 
the  defender,  one  addressed  to  the  clergyman  of  the  parish,  on 
occasion  of  the  birth  of  the  first  child,  and  dated  1 5th  June  1827 ; 
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Stewart  v. 
Menzief. 

Note. 


Judgment* 


tory  conclusions  of  the  libel,  unless  it  was  proved  that  she  bad 
acquiesced  in  the  statements  of  that  letter,  the  mere  receipt  and 
custody  of  It  might  not  put  her  in  mala  fide  to  insist  in  that  deda- 
rator.  But  whatever  her  fault  might  be  in  that  particular,  it  could 
never  afford  a  legal  set-off  against  a  just  debt  contracted  to  her 
by  the  defender's  delinquency,  any  more  than  against  such  a  debt 
contracted  by  his  regular  deed  or  agreement,  not  to  insist  upon 
the  obvious  fact,  that  he  was  himself  a  party  to  the  suppression  of 
this  letter  during  that  discussion,  and  seems  to  have  been  willing 
enough  to  lose  the  benefit  of  it  in  the  declarator,  for  the  chance  of 
its  not  being  forthcoming  in  the  alternative  conclusion  for  damages. 
<  The  Lord  Ordinary  has  no  wish  to  encourage  farther  litigation 
in  this  painful  case,  but  he  thinks  that  the  defender,  after  writing 
these  letters,  is  not  justified  in  casting  this  young  woman  on  the 
world  without  some  provision.  There  may  be  a  defence  of  tnrpis 
causa,  if  the  intercourse  continued  after  the  date  of  the  last  letter ; 
but  if  it  then  terminated,  he  does  not  see  why  action  should  not 
lie  for  the  provisions  there  stipulated ;  at  all  events,  he  has  no 
idea  of  allowing  any  expenses  in  this  process.' 


The  pursuer  redaimed,  but  the  Court  adhered^  on  the  grounds 
stated  by  the  Lord  Ordinary,  and  the  defective  statement  in  the 
summons,  as  to  the  nature  of  the  seductive  arts  used* 

Lord  Ordinary,  Jeffrey,  Act.  SoL-  Gen.  (Ridherfitrdf)  Patton.  Alt  Detm  ^ 

Fac.  (Hope,)  Wiigham,  Oreig  i  Morton,  W.  S.  and  Jemes  FeryMSOm,  W.  S. 

Agents.        JP.  Clerk. 

R. 
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28th  June  1837. 


H.  G.  LESLIE 

offainst 

PETER  CAMERON  and  Others. 


Contract. — Liferent  and  Fee. — By  antenuptial  contract  it  was 
providedf  that  for  the  purpose  of  securing  £.120  a-year  to  the 
wife^  in  the  event  of  her  survivance,  the  husband  slundd  place  on 
good  security  £.2400,  (of  which  £.1400  belonged  to  t/ie  wife^J  by 
a  bond  or  bonds,  <  to  be  made  payable  to  the  husband  and  his  said 
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*  apparent  spouse^  in  conjunct  fee  and  liferent^  and  far  her  liferent 

*  mCf  in  case  'she  shall  happen  to  survive  him^  and  to  the  child  or 

*  children  to  be  procreated  of  the  piarriage  between  them  in  fee ; 

*  whomfailififff  £.1000  sterling  of  the  said  principal  sum  so  to  be 
<  invested f  to  go  to  the  heirs^  executors  and  assignees  of  the  husband^ 

*  and  £.1400  sterling  Hiereofto  go  to  the  heirs^  executors  and  assign 

*  nees  of  the  wifcy  afUr  her  death  ;*  the  wife^  after  year  and  dat/y 
predeceased  the  husband^  without  children  of  the  marriage  i-^found^ 
from  tjie  terms  of  this  and  other  clauses  of  the  contract^  that  the  fee 
ofilie  £.1400  was  in  the  wife^  and  accrued  to  her  representatives^ 
burdened  with  the  husband's  liferent. 

F£T£R  CameboN)  soHcitor  in  BaniF,  was  married  to  the  deceased  Ntmtive. 
Miss  Margaret  Donaldson,  whose  fortune,  at  the  period  of  the  mar- 
riage, amounted  to  L.1400,  invested  in  a  pronjissory-note  by  the 
Duke  of  Gordon. 

By  an  antenuptial  contract  of  0iarriage,  Mr  Cameron  bound 
himself  and  his  heirs  to  settle  an  annuity  of  L.120  a-year  upon  his 
wife ;  and  for  the  security  of  this  annuity,  to  lay  out  and  invest  a 
principal  sum  of  L.2400,  whereof  his  wife's  portion  of  L.1400  was 
to  form  part,  together  with  such  additional  sum  as  might  be  neces- 
sary for  that  purpose ;  and  with  regard  to  the  destination  of  the 
fee  of  these  principal  sums,  he  became  bound,  <  on  or  before  the 
1st  day  of  January  next,  or  sooner,  if  the  said  sums  can  be  up- 
lifted from  the  hands  where  they  are  now  placed,  to  settle  and 
secure,  on  good  and  sufficient  security,  heritable  or  personal,  by 
a  bond  or  bonds,  to  be  made  payable  to  the  said  Peter  Cameron 
and  his  said  apparent  spouse,  in  conjunct  fee  and  liferent^  and  for 
her  liferent  use,  in  case  she  shall  happen  to  survive  him,  and  to 
the  child  or  children  to  be  procreated  of  the  marriage  between 
them  in  fee ;  whom  failing,  L.IOOO  sterling  of  the  said  principal 
sum  so  to  be  invested  to  go  to  the  heirs,  executors  and  assignees 
of  the  said  Peter  Cameron,  and  L.1400  sterling  thereof  to  go  to 
the  heirs,  executors  and  assignees  of  the  said  Margaret  Donaldson, 
after  her  death.' 

The  marriage-contract  thereafter  provides,  that  the  investment 
shall  be  made  at  the  sight  of  certain  parties  named ;  and  further 
declares,  that  all  bonds  and  securities  so  taken  shall  express  their 
consent  and  approbation,  and  that  the  sums  so  invested  shall  not  be 
uplifted  without  their  consent ;  but  that,  when  uplifted  with  such 
consent,  the  renewed  bonds  and  securities  shall  contain  all  the  con- 
ditions and  provisions  of  the  marriage-contract.  And  it  further 
provides,  that  in  the  event  of  Mr  Cameron  dying  before  such  in- 
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28  June  1837.  vestment  is  made,  or  that,  in  the  event  of  the  principal  sum  of 
^^■^^y^    L.2400  being  insufficient  to  pay  the  stipulated  annuity,  in  oonse- 
c^eron  and  qu^Dce  of  the  depreciation  in  the  rate  of  interest,  it  shall  be  an 
Others.  equally  binding  obligation  on  his  heirs  and  representatives  to  pro- 

vide the  said  Margaret  Donaldson  in  *  a  free  yearly  annuity  of 
L.120  sterling  during  her  life,  the  interest  of  her  own  portion  of 
L.1400  sterling  being  always  held  as  part  of  her  said  annuity; 
and,  in  the  said  events  also,  she  shall  still  have  the  foresaid  prin- 
cipal sum  of  L.1400  sterling,  her  own  portion,  at  her  own  dis- 
posal, to  go  to  her  heirs,  executors,  or  assignees,  as  well  as  of 
whatever  sums  or  subjects  -she  may  succeed  or  acquire  right  to 
stante  matrimonio,  as  after  provided  for/ 
In  consideration  of  these  provisions,  Miss  Donaldson  conveyed 
to  Mr  Cameron,  *  for  the  special  purpose  above  specified/  the 
principal  sum  of  L.1400,  contained  in  the  aforesaid  promissory-note 
granted  by  the  Duke  of  Gordon,  together  with  all  other  sums  of 
money,  goods  and  estate,  then  pertaining  to  her,  or  to  which  she 
might  succeed  during  the  subsistence  of  the  marriage :  ^  But  de- 
claring always,  that  whatever  sum  or  sums,  or  estate,  real  or  per- 
sonal, she  the  said  Margaret  Donaldson  may  succeed  to,  or  have 
right  as  aforesaid,  shall  be  invested,  and  the  said  Peter  Cameron 
and  his  foresaids  are  hereby  bound  and  obliged  to  invest,  settle 
and  secure  the  same,  on  undoubted  heritable  or  personal  security, 
by  a  bond  or  bonds,  payable,  as  aforesaid,  to  the  said  Peter 
Ckimeron  and  his  said  apparent  spouse,  in  conjunct  fee  and  life- 
rent, arid  for  her  liferent  use  in  case  she  shall  survive  him,  and  to 
the  child  or  children  to  be  procreated  of  the  present  marriage  in 
fee ;  whom  failing,  to  the  said  Margaret  Donaldson's  heirs,  exe- 
cutors and  assignees,  and  that  at  sight,  and  with  the  approbation,' 

&C. 

The  trustees  of  the  Duke  of  Gordon  having  intimated  their  in- 
tention of  paying  up  the  L.1400,  it  was  agreed  that  it  should  be 
lent  out,  with  the  consent  and  approbation  of  the  parties  named  in 
the  marriage-contract)  to  Mr  Leslie  of  Dunlugas,  on  his  personal 
bond.  Accordingly,  Mr  Leslie  granted  his  personal  bond,  which, 
^fter  reciting  the  leading  provisions  in  the  marriage-contract,  the 
consent  of  the  parties  therein  named,  the  repayment  by  Uie  Duke 
bf  Gordon's  trustees,  and  the  obligation  to  reinvest  in  terms  of  the 
marriage-contract,  proceeds  to  <  bind  and  oblige  him  to  content 
<  and  pay  to  the  said  Peter  Cameron,  and  the  said  Margaret  Da* 
^  naldson  alias  Cameron,  his  spouse,  and  the  longest  liver  of  them 
^  twiH  in  conjunct  fee  and  liferent,  and  for  her  liferent  use  in  case 
<«he  shall  happen  to  survive  him;  to  the  child  or  children  to  be 
*  procreated  of  the  marriage  between  them  in  fee ;  whom  failing, 
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<  to  the  heirs,  executors  and  assignees  of  the  said  Margaret  Do-  28  June  1837. 
*  naldson  alias  Cameroni  after  her  death.'  W^y-t^i^ 

The  present  process  of  multiplepoinding  was  brought,  on  Mrs  c^'e^ron  and 
Cameron's  death,  by  Mr  Leslie,  the  holder  of  the  L.1400,  for  as-  Others. 
certaining  who  had  right  to  the  fee  of  the  money.     A  claim  was 
lodged  for  Mr  Cameron,  and  also  for  Mrs  Cameron's  next  of  kin. 

Mr  Cameron  pleaded — 1.  The  fund  was  intended  by  the  contract  Defender* 
to  be  the  tocher  of  the  wife,  for  which  a  most  liberal  considera-  ^'^^ 
tion  was  giFen ;  and  it  was  conveyed  to  the  husband  and  wife  in 
conjunct  fee  and  liferent,  and  for  her  liferent  use  allenarly,  so  that 
the  fee  of  a  fund  so  conveyed  is,  by  legal  construction,  vested  in 
the  husband  y  Ersk.  iii.  8.  36 ;  1  Belly  Com.  66 ;  Angus,  23d 
Nov.  1833,  ElchieSf  <  Fiar  ;^  Henderson  v.  Henderson,  Jan.  20-. 
1 790,  M.  <  Kar*  2.  The  nomination  of  parties  in  the  contract  to  su" 
perintend  the  investment,  was  merely  to  secure  the  preservation  of 
the' fund  for  the  wife's  annuity;  and  the  only  provision  made  for  the 
event  of  her  predeceasing,  is  specially  restricted  to  the  contingency 
of  her  dying  within  year  and  day  of  the  marriage,  which  did  not 
happen.  But  the  stipulation  in  favour  of  the  wife's  next  of  kin 
was  only  to  take  effect  in  case  of  her  survivance.  It  is  in  no  respect 
effectual  in  the  event,  which  has  happened,  of  the  husband's  sur- 
vivance. 3.  The  terms  of  the  bond  taken  from  Mr  Leslie  during 
the  life  of  the  wife,  and  by  her  consent,  confirms  the  claimant's 
construction  of  the  real  import  and  destination  of  the  marriage-con- 
tract ;  more  especially,  as  the  bond  was  framed  by  the  same  con- 
veyancer who  drew  the  contract,  and  who  is  himself  one  of  the 
parties  at  whose  instance  execution  is  directed  to  pass  by  the  con- 
tract Under  the  bond,  the  claimant,  as  longest  liver  of  the  con- 
junct fiars,  has  right  to  the  sum  in  medio# 

Mrs  Cameron's  next  of  kin  pleaded — 1.  As  the  principal  sum  of  ^<^xt  of  Kin*s 
L.1400  belonged  to  Mrs  Cameron  at  the  time  of  her  marriage,  and  ^^* 
as  it  was  specially  destined  by  the  marriage-contract,  on  the  failure 
of  children  of  the  marriage,  to  her  own  heirs,  executors  and  assig- 
nees, the  right  of  Mr  Cameron  was  thereby  limited  to  a  liferent, 
and  the  fee,  in  the  event  that  has  happened,  is  now  vested  in  the 
claimants,  as  her  nearest  of  kin.  2.  The  bond  by  Mr  Leslie  ha- 
ving been  expressly  granted  as  a  reinvestment  of  Mrs  Cameron's 
own  fortune,  and  under  all  the  conditions  and  provisions  contained 
in  the  marriage-contract,  it  cannot  alter  the  respective  rights  of  the 
contracting  parties  as  previously  arranged  and  settled. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
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28  June  1837.  note,  (31st  January  1837)  :  '  Finds,  that,  by  the  conception  of  the 

<  contract  of  marriage  between  the  claimant  Peter  Cameron  and 

*  Margaret  Donaldson,  deceased,  and  according  to  the  true  con- 

*  struction  thereof,  the  fee  of  the  sum  of  L.1400,  which  is  the  fund 
^  in  medio  in  this  process,  was  in  the  said  Margaret  Donaldson, 

<  and  the  liferent  thereof  only  in  the  said  Peter  Cameron,  and 

<  therefore  ranks  and  prefers  the  claimants,  Mrs  Jane  Young  and 

<  others,  the  representatives  of  the  said  Margaret  Donaldson,  to  the 

<  fee,  and  the  other  claimant,  the  said  Peter  Cameron,  to  the  life* 

<  rent,  of  the  said  sum  of  L.1400,  and  decerns  in  the  ranking  and 

*  preference  accordingly :  Finds  the  wife's  representatives  entitled 
^  to  expenses,'  &c. 

Note. — *  The  L.1400  in  this  case  came  from  the  wife,  and  it  is 

<  provided  in  the  marriage-contract  that  it  should  be  vested,  at  the 

*  sight  of  her  friends,  on  securities  payable  to  the  spouses,  in  con- 

<  junct  fee  and  liferent,  and  the  children  of  the  marriage  in  fee; 

<  whom  failing,  to  the  heirs  or  assignees  of  the  wife  herself.     It  is 

<  thought  to  be  clear,  that  if  it  was  not  given  as  a  tocher,  or  nomine 

<  dotis,  this  destination  would  carry  the  fee  to  the  wife.     But  the 

<  specialty  here  is,  that  it  is  given  as  tocher,  though  sub  modo ;  and 

*  that  there  are  provisions  in  the  contract,  which  seem  to  import 

<  that  it  was  truly  the  intention  and  understanding  of  the  pardes 

<  that  the  fee  should  be  in  the  wife.     There  is  no  question  here 
^  with  creditors  or  onerous  third  parties,  but  only  as  to  the  rights 

<  of  the  contracting  parties  themselves;  the  representatives  of  the 
*.  deceased  wife  being  the  only  competitors  with  the  surviving  hos-^ 

*  band.     There  can  be  no  di£Bculty,  therefore,  from  mere  want  of 

*  form  or  machinery,  in  giving  effect  to  what,  may  appear  to  have 

*  been  their  clear  intention. 
^  The  Lord  Ordinary  assumes  that,  looking  merely  to  the  term^ 

<  of  the  destination  above  mentioned,  the  fee  of  a  proper  tocher, 

<  conveyed  absolutely  as  such  to  the  husband,  would  be  in  him  and 

*  not  in  her.     But  he  thinks  it  at  least  equally  certain,  that  this- 

<  effect  of  the  destination  might,  even  in  such  a  case,  be  controlled 

<  by  other  clauses  of  the  same  deed,  which  necessarily  imported  a 

<  different  intention,   and  showed  clearly  that  the  parties  meant 

*  and  understood  the  fee  to  be  truly  with  the  wife ;  and  he  con* 
^  ceives  that  weaker  indications  of  such  an  intention  will  be  effectual 

*  where  the  conveyance  of  the  tocher  is  not  unqualified,  bat  with. 

<  reference  to  a  special  interest  of  the  wife,  and  it  is  upon  this 

<  ground  that  he  has  in  this  case  found  the  fee  to  have  been  in  the 
'  wife. 

<  The  contract  begins,  as  is  usual,  with  the  obligations  under- 

*  dertaken  by  the  husband,  the  first  and  principal  of  which  is,  that 
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<  he  shall  secure  the  wife  in  an  annuity  of  L.120,  in  the  event  of  28  Jane  18:^7. 

*  her  survivance,  and  for  this  purpose  shall  vest  L,1000  of  his  own,     >^v^^ 
«*  together  with  her  portion  of  L.1400/  and  add  as  much  more  as  cameron  and 

<  may  be  necessary  to  yield  that  income ;  and  then,  and  on  the  Others. 

*  other  part,  the  wife  conveys  the  said  portion  of  L,1400  to  the     ^^ 
^  husband ;  not,  however,  absolutely,  or  merely  under  the  destina* 

*  tion  mentioned,  but  ^  for  the  special  purpose  above  specified  ;'  that 
^  is,  to  form  part  of  the  fund  to  be  secured  for  her  own  jointure. 

*  It  cannot  be  said,  therefore,  that  this  sum  was  ever  given  to  the 

*  husband  ad  sustinenda  onera  matrimonii,  or  was  placed  sub  jure 
^  mariti,  or  became  part  of  the  goods  in  communion,  as  in  the  case 
^  of  an  ordinary  tocher.  Itisnofe^  however,  upon  this  consideration 
^  that  the  Lord  Ordinary  rests  his  judgment,  though  it  is  not  to  be 
'  altogether  overlooked  in  expiscating  the  true  meaning  of  the  whole 

<  instrument* 

*  There  are  three  provisions  upon  which  he  principally  relies  as 

<  fixing  that  meaning.    Ist^  That,  for  the  case  of  the  husband  dying 

<  before  the  L.1400  was  invested,  or  when  it  (and  the  L.1000)  was 
^  not  yielding  the  full  annuity  of  L.I20.  2^,  That  fixing  the  des-r 
^  tination  of  any  acquisitions  or  succession  by  the  wife  stante  ma* 

<  trimonio :  And,  Sd,  That  regulating  the  effect  of  the  dissolution 

*  of  the  marriage  within  year  and  day,  and  without  a  living  child. 

*  It  is  his  impression  that  it  is  impossible  to  account  for  the  terms 
^  of  any  of  those  provisions  on  any  other  supposition  than  that  the 

<  parties  clearly  understood  and  intended  that  the  fee  of  this  L.140Q 
^  should  be  in  the  wife. 

M*  It  is  provided,  that  if  the  husband  shall  predecease  (for  it  i& 
.'  thus  both  parties  agree  that  a  clerical  omission  must  be  supplied). 
^  before  the  said  sum  of  L.2400  is  invested  and  secured,  or  when 

<  it  shall  not  yield  a  full  income  of  L.120,  he  and  his  heirs  shall, 

<  notwithstanding,  be  bound  to  secure  the  widow  in  such  an  an? 
^  nuity ;  <  and  in  the  said  events  she  shall  still  have  the  said  prin- 
<'  cipal  sum  of  L.1400  of  her  own  portion  at  her  own  disposal,  and 
"  to  go  to  her  heirs,  executors  and  assignees,  as  well  as  whatever 
'^  sums  or  subjects  she  may  succeed  to  or  acquire  stante  matrimor 
<<  nio,  as  after  provided.'     Now,  it  seems  impossible  to  reconcile 

<  either  the  phraseology  or  the  existence  of  this  provision  with  any 

<  thing  but  a  clear  understanding  on  all  hands,   that  the  fee  of 

*  L.1400  had  been  in  every  other  case  than  those  here  mentioned 
^  already  secured  to  the  wife,  and  at  her  disposal  for  her  heirs  o^ 

*  assignees.  The  phrase  is,  that,  even  in  the  special  cases  meur 
^  tioned,  though  she  had  not  the  security  of  the  investment  stipu- 

<  lated,  or  though  the  husband's  estate  was  to  be  burdened  beyond 
f  the  L.IOOO  for  her  annuity,  she  was  still  to  have  the  absolute  dis- 
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S8  June  1837.  c  posal  of  that  fium  for  the  benefit  of  her  own  heirs  and  assignees. 

*  It  can  scarcely  be  disputed,  that  in  those  cases  she  was  to  hare 
CamCTon  and  *  ^^^^  disposal,  and  that  the  fund  was  to  go  to  her  heirs.  But  it  is 
Others.          c  altogether  inconceivable  that  the  parties  should  have  intended 

^^  *  this,  if,  in  the  other  case,  of  the  fund  properly  secured,  and  yield- 

*  ing  the  full  annuity,  it  was  all  to  belong  to  the  husband,  and  to 
'  be  entirely  beyond  her  control.     The  cases  specified  are  indeed 

<  those  in  which  there  was  most  reason  for  holding  that  this  right 
'  and  control  of  her's  might  be  supposed  to  be  lost  or  impaired ; 

<  and  it  is  plainly  on  this  account  that  they  are  specified.     If  she 

*  had  no  deed  formally  securing  the  fee  to  her,  it  seems  to  have 

<  been  thought  that  her  right  might  have  been  disputed ;  and  if  her 

<  husband's  heirs  had  been  made  to  pay  more  than  the  L.1000  ez- 

<  pressly  stipulated  towards  her  jointure,  they  might  have  objected 

*  to  her  still  drawing  her  whole  L.1400.     But  it  is  quite  incom- 

*  prehensible  that  she  should  have  a  right  to  draw  it  only  in  these 
^  circumstances. 

*  2.  The  inference  from  the  provision  as  to  the  wife's  acqnisi- 

*  tions  or  successions  during  the  marriage,  will  have  been  already 

*  anticipated  from  the  concluding  words  of  the  Idst  citation  from  the 

<  contract     Her  right  to  the  L.1400,  and  to  such  acquisitions,  are 

*  those  put  exactly  in  pari  casn,  and  declared  indeed  to  be  identical. 

*  By  the  subsequent  express  provision  as  to  such  acquisitions,  it  is 

<  declared  that  they  too  shall  be  vested  for  the  spouses  in  conjunct 
*'  fee  and  liferent,  and  the  children  of  the  marriage  in  fee ;  whom 

*  failing,  for  the  wife,  and  her  heirs  and  assignees.     It  is  conceived 

*  not  to  be  doubtful,  however,  that  such  a  destination  or  settlement 

*  of  future  acquisitions,  where  there  is  already  a  proper  and  specific 
^  tocher,  would  put  the  fee  in  the  wife ;  and  the  passage  referred 

*  to  shows  that  her  right  to  the  L.1400  was  understood  to  be  ex- 

*  actly  on  the  same  footing. 

*  3.  The  last  special  provision  is,  if  possible*  still  more  conclu- 

*  sive.     It  is,  that  as  to  the  marriage  dissolving  within  year  and 

<  day,  and  after  the  usual  general  declaration,  that  the  whole  rights 

<  and  obligations  of  the  parties  shall  notwithstanding  subsist  and  be 

*  effectual,  it  adds  this  remarkable  exception  : — <  Excepting  alle- 
**  narly,  that  in  the  event  of  the  said  M.  Donaldson  predeceasing 
<*  within  the  aforesaid  space,  the  sum  of  L.900  of  her  said  portion 
<*  shall  fall  to  and  belong  to  her  nearest  of  kin  ;  and  for  the  said 
<<  space,  and  to  the  amount  foresaid,  she  hereby  restricts  her  power 
<<  of  testing  or  assigning  to  the  prejudice  of  her  nearest  of  kin,  but 
^f  reserves  the  power  of  doing  so,  quoad  ultra.'    Now,  if,  upon  her 

<  predecease  at  the  end  of  thirteen  months,  it  had  really  been  un< 
^                *  derstood  tliat  the  whole  L.1400  was  to  go  to  her  husband,  is  it 


No.  203. 


COURT  OF  SESSION. 


1107 


conceivable  that  it  should  have  been  stipulated  that,  in  the  event  86  .June  1837, 
of  her  dying  two  months  earlier,  he  should  not  only  get  no  part     t"^*'"*^ 
of  it,  bot  should  actually  losd  bis  legal  right  even  to  the  liferent  QuQeron  and 
of  near  two-thirds  of  its  amount  ?   If  the  contract  is  to  be  conT  Others, 
strued  with  any  view  to  equality,  it  is  impossible  to  hold  that  this    ^j^ 
was  intended,  when  the  premature  dissolution  of  the  marriage  was 
to  take  nothing  whatever  from  the  wife's  rights  under  it.    Indeed^ 
the  inequality  is  not  a  little  striking,  when  it  is  confined  to  thus 
narrowing  the  husband's  right  of  liferent    But  to  suppose  that  it 
also  extended  to  the  total  forfeiture  of  the  fee,  which,  but  for  this 
exception,  would  have  remained  with  him,  is  tpo  extravagant  to 
be  seriously  contemplated.     As  the  Lord  Ordinary  reads  the  lat* 
ter  words  of  the  passage,  however,  the  matter  is  not  left  to  impli* 
cation;  the  wife's  right  to  test  on  the  whole  L.1400  after  yeaf 
and  day  being  expressly  set  forth  and  reserved  in  this  joint  deed 
of  herself  and  her  husband.     She  restricts  her  power  of  testing 
(thus  openly  asserted  and  admitted  by  both  spouses  to  exist)  ^  for 
'  the  said  space,'  and  to  the  amount  *  foresaid,'  but  expressly  re- 
serves the  said  power  quoad  ultra';  that  is,  after  year  and  day 
should  be  elapsed,  and  to  the  whole  extent  of  the  L.14p0.     By 
putting  his  name  to  a  deed  containing  these  words,  the  Lord  Or- 
dinary  thinks  the  husband  signed  an  express  admission  that  the 
predeceasing  wife  had  a  right  to  dispose  of  the  whole  sum  now  in 
question. 

^  The  Lord  Ordinary  rests  his  judgment  on  these  grounds.  They 
are  in  some  degree  strengthened  by  the  fact  of  there  being  an  ex- 
press stipulation  that  the  father  should  have  power  to  fix  the 
shares^  in  which  the  property  should  go  to  the  children  of  the 
marriage,  which,  if  he  had  been  understood  to  be  himself  the  fiar, 
was  obviously  unnecessary.  Considerable  weight  seems  to  have 
been  given  to  such  a  stipulation  in  the  late  case  of  Miller  of  Dal- 
swinton,  14th  November  \833y  {12  Shato,  SI,)  though  it  certainly 
was  not  considered  as  of  so  much  importance  in  the  earlier  case 
of  Macdonald,  15th  January  1831,  (9  Shawy  280,)  and  the  Lord 
Ordinary  refers  to  it  merely  as  confirmatory  of  the  conclusion 
which  he  had  deduced  from  the  whole  structure  of  the  deed. 

*  A  great  number  of  cases  were  cited  at  the  debate,  all  of  which 
the  Lord  Ordinary  has  carefully  considered.  It  is  not  easy  to 
reconcile  them  all,  but  he  thinks  the  result  is  clearly,  that  though 
a  technical  meaning  may  have  been  settled  for  certain  expressions, 
when  taken  by  themselves,  they  may  be  controlled  by  other  ex- 
pressions in  the  same  instrument ;  and  that  the  true  canon  of  con- 
struction is,  that  it  skaU  be  according  to  what  appears  on  the 
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I^eslie  V. 
Cameron  and 
Otbera. 

Noter 


se  June^BST.  <  whole  of  such  instrument  to  have  been  the  clear  meaning  of  the 
^  parties. 

<  Expenses  have  been  given  against  the  husband^  partly  liecaose 

<  the  judgment  is  rested  upon  the  ground  that  the  true  meaning 

<  and  intention  of  his  own  deed  was  that  which  he  has  now  been 

<  disputing^  and  chiefly  because  it  appears  from  his  letters,  recently 
*  before  the  action,  that  he  (being  a  professional  person)  was  indi* 
^  vidually  of  opinion  that  this  was  its  meaning/ 

SoUcUor^GeneraL — If  the  fund  be  held  to  have  been  tocher,  the 
fee  is  clearly  in  the  husband,  and  referred  to  Elchies,  voce  *  Fiacri 
where,  alone,  the  case  of  Angus  was  well  reported* 

Dean  of  Faculty — ^referred  to  Erskine,  iii.  8.  86,  as  giving  that 
case  differently  from  Elchies. 


Opinion  of 
Couru 


Judgment* 


Lord  Jusiiee'Clerk. — I  have  no  difficulty.  The  clauses  quoted 
demonstrate  the  intention,  that  the  wife  should  retain  the  absolute 
disposal. 

The  other  Judges  concurred. 

The  Lords  refused  the  note,  with  additional  expenses. 

Lord  Ordinarjy  Jeffrqf.  Act  For  Mr  Cameron,  SoL'Gen,  {Ruthtrfurd^J  J,  Andtt- 
son.  Alt.  Fpr  Mrs  Cameron's  Next  of  Kin,  2>tfaii  ofFac.  {Hope,)  AdamAw^' 
son,        Gordon  f  Mackay,  W.  S.  and  James  Bennsit^  W.  S.  Agents. 

R. 


SECOND  DIVISION. 


No.  CCIV. 


26th  June  1837. 


THE  COMMERCIAL  BANK 

agaiTist 

THOMAS  PATON. 

Bill  of  Exchange. — Vitiation.— Cirawiwtoice*  where  the  inter' 
Hon  or  addition  of  certain  words  in  a  biU  of  exchange^  after  at- 
ceptancCf  by  the  payee^  without  the  knotoUdge  of  the  acceptor^  did  not 
amount  to  the  fabrication  of  a  new  document^  struck  at  by  the  stamp 
laws,  nor  to  such  a  variation  in  the  aeceptor*s  obligation  as  to  operate 
his  release. 


Narrative. 


Thomas  Paton  was  acting  trustee  on  the  estate  of  George  Pent- 
land.     Edward  Sandeman  was  appointed  trustee  in  succession  to 
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faim.     In  managing  the  affairs,  these  trustees  were  in  the  use  of  S8  June  1837. 
raising  money  by  discounting  bills  drawn  upon  each  other,  or  by 
means  of  promissory-notes  which  were  made  payable  by  the  one  to  BaST*. 
the  other ;  and  in  this  way,  as  was  alleged,  the  following  promissory-  Paton. 
note,  holograph  of  Paton,  and  libelled  on,  was  granted  by  Paton  to  NarratTve. 
Sandeman : 

*  L.1675,   16s.  sterling.    Edinburgh^  l^th  June  1834.— Five 

<  months  after  date  I  promise  to  pay  to  Edward  Sandeman,  Elsq. 

*  or  order,  at  my  office,  Sixteen  hundred  and  seventy-five  pounds 
^  and  sixteen  shillings  sterling,  for  value  in  trust-account  J^r  Mr 
« Pmtland.  (Signed)        Tho.  Paton/ 

This  note  was  blank  indorsed  by  Sandeman,  and  was  discounted 
for  value  by  the  pursuers,  the  Commercial  Bank,  as  onerous  bona 
lide  holders,  Whien  it  fell  due  it  was  dishonouVed,  and  intimation 
of  the  dishonour  was  given  to  the  parties,  and  it  was  protested. 
Every  part  of  it,  with  the  exception  under  mentioned,  was  admitted 
to  be  in  the  handwriting  of  Paton,  and  no  trust-estate  was  specified 
in  which  he  and  Sandeman  were  jointly  connected,  except  Pent- 
land's.  A  document  was  produced,  in  the  handwriting  of  Paton, 
setting  forth  a  variety  of  bills  which  had  been  discounted  with  va- 
rious banks,  and  distinguishing  those  which  had  been  granted  or 
discounted  in  reference  to  Pentland's  trust  from  other  bills.  This 
document  begins  thus : 

*  Commercial  Bank. 
*  Bilh  on  account  of  Pentland^s  Trust. 

*  T.  Paton, L.1675,  16s.,*  &c. 

The  bank  sued  for  the  contents  of  the  bill. 

The  defender  pleaded — That  when  the  promissory-note  libelled  Defender'a 
6n  was  drawn,  accepted  and  delivered  to  Sandeman  by  the  defender,  ^^*' 
it  finished  thus :  *  For  value  in  trust-account ;'  and  that  after  it  had 
left  the  bands  of  the  defender,  there  was  added  the  words,  ^  for  Mr 

<  Pentland,'  so  as  to  make  the  bill  seem  as  one  granted  *  for  value 

<  in  trust-account  for  Mr  Pentland ;'  that  this  addition  was  made 
by  the  hand  of  Sandeman,  the  payee,  after  acceptance,  and  at  ov 
before  the  time  of  disconntimg  or  transferring  the  bill  to  the  pur- 
suers, and  in  concert  with  the  pursuers,  who  desired  that  the  ad- 
dition should  be  made  in  order  to  make  the  bill,  which  ex  facie  bore 
merely  individual  liabilities,  a  voucher  of  debt  against  Mr  Pentland's 
estate ;  and  thus  the  bill  having  been  vitiated  after  issue  by  a  ma- 
terial alteration,  made  without  the  consent  of  the  acceptor,  was  there- 
by rendered  null  and  void,  both  at  common  law  and  under  the  stamp 
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28  June  1837.  ^^  Bod  the  acUon  being  laid  on  the  bill  ezclmively,  could  not 
^^<^V^^    be  maintained. 

Commercial 

Faion^'  '^^^  ^^^  Ordinary  pronounced  the  following  interlocutor  and 

,       note  :  ^  Repels  the  defences  proponed  for  the  defender,  Paton,  and 

nary*s  Inter.    ^  ^hc  compearcr,  Gcorgc  Pentland,  and  decerns  in  terms  of  the  con- 

locutor.  <  elusions  of  the  libel :  Finds  expenses  due.' 

Note.  Note. — ^  The  promissory-note  having  been  originally  granted, 

^  according  to  the  defender's  own  admission,  not  simply  for  vala^ 

^  received,  but  ^  for  value  in  trust-account,'  the  Lord  Ordinary  is 

^  not  of  opinion  that  the  mere  specification  (though  by  an  ex  post 

*  facto  operation)  of  what  trust  it  was  that  was  intended,  either 

*  amounted  to  the  fabrication  of  a  new  document,  in  the  sense  of 

*  the  stamp  laws,  or  to  such  a  variance  in  the  granter's  obligation 
^  as  to  make  him  no  longer  bound  by  his  signature,  provided  al- 

<  ways  that  the  specification  so  added  can  be  shown  to  have  been 

<  according  to  the  real  truth  of  the  transaction.     To  make  a  new 

*  document  out  of  an  old  one,  or  to  alter  the  nature  and  tenor  of 

<  an  original  obligation,  it  would  seem  to  be  necessary  that  there 

*  should  have  been  an  original  document  and  obligation  of  a  de* 

*  finite  and  precise  tenor,  to  which  effect  might  have  been  given 

<  according  to  that  tenor,  but  for  the  variation*     In  this  case,  bow- 
'  ever,,  the  original  document  was  perfectly  vague  and  indefinite; 

*  and  all  that  was  done  was  to  give  it  that  necessary  particularity, 

*  without  which  it  could  not  have  been  effectual.     It  was  evidently 

*  intended  to  give  those  who  discounted  it  the  security  of  some 

<  trust-funds  or  estate ;  but,  without  specifying  what  that  estate 

<  was,  it  is  plain  they  could  practically  have  no  such  benefit    If 

<  the  name  of  the  trust  truly  intended  was  added,  therefore,  this 

<  was  not  an  alteration,  but  a  mere  completion  of  the  original  docu« 

<  ment,  and  brought  in  no  new  party,  but  only  took  away  a  possible 

*  ambiguity  as  to  who  the  original  party  was.     It  has  always  bee^ 

*  competent,  according  to  our  law,  to  fill  up  the  name  of  the  payee 

*  of  a  bill,  though  left  blank  when  subscribed  by  the  acceptor,  or 

<  even  to  fill  up  a  whole  bill  above  his  blank  subscription,  and  such 

*  appears  also  to  be  the  law  of  England  ;  and  although,  in  these 

*  cases,  there  may  be  fuller  evidence  from  the  occurrence  of  a  blank 

<  of  the  party  having  contemplated  such  filling  up,  yet  the  principle 

<  truly  applies  to  such  a  case  as  the  present,  for  here  also  the  in- 

*  strument  is  signed  in  an  imperfect  state,  and  if  effect  cannot  be 

*  given  to  it  without  some  filling  up,  there  is  the  same  implied  war- 

<  rant  so  to  fill  it  op  as  in  the  other.     It  is  in  all  respects  parallel 

*  to  the  filling  in  of  a  Christian  name,  or  a  designation  in  a  bill  or 

<  promissory-note,  which,  though  necessary  to  give  it  effect  as  an 


No.  204. 


COURT  OF  SESSION. 


1111 


Note. 


actionable  document,  bad  been  accidentally  omitted,  and  to  whicb,  28  June  1837. 
if  done  according  to  tbe  truth  of  the  transaction,  and  the  actual     W>y^^ 
meaning  of  the  parties,  it  is  thought  no  possible  objection  could  ^™™«vwl 
be  made.     The  defender  has  averred,  indeed,  in  a  general  way  that  Paton. ' 
this  was  not  the  case,  and  that  it  was  not  to  Pentland's  trust  that 
the  proceeds  of  this  note  were  truly  meant  to  have  been  applied. 
The  Lord  Ordinary  at  one  time  thought  that  it  might  have  been 
necessary  to  allow  a  proof  of  this  allegation  ;  but,  upon  looking 
more  carefully  into  the  record,  he  came  to  be  of  opinion,  I^^,  That 
the  case  was  already  proved  against  the  defender  by  an  nnchal- 
lenged  writing  under  his  own  hand ;  and,  2J,  That  with  reference 
either  to  his  admission  as  to  this  writing,  or  to  the  nature  of  the 
case,  he  had  not  averred  or  condescended  relevantly. 

*  1^,  The  note  in  question,  for  the  precise  sum  of  L.1675,  16s., 
was  discounted  with  the  Commercial  Bank,  who  now  pursue  the 
granter,  Paton,  for  its  contents.  The  defence  is,  that  it  has  been 
altered  so  as  to  bind  him,  not  merely  individually,  but  as  trustee 
for  Pentland,  with  whose  affairs  it  had  really  no  connection.  Now, 
to  meet  this  allegation,  the  pursuers  produce  a  slate  of  outstand- 
ing bills  holograph  of  Paton  himself,  which  begins  with  these 
words,  all  of  his  writing :   <  Commercial  Bank.  BiUs  on  account  of 

*  PenSamPitnuL — T.  Paton,  L.1675,  16s. ;'  and  then  proceeds  to 
enumerate  several  other  bilk.  Now,  there  is  no  attempt  to  reduce 
or  deny  this  document,  and  all  that  the  defender  is  able  to  say 
about  it  is,  *  that  it  was  a  mere  jotting  of  temporary  accommoda- 
*^<  tions/  and  that  the  money  really  never  was  accounted  for  to  the 
trust  of  Pentland. 

*  2dy  In  the  face  of  this  written  evidence,  and  of*  the  admission 
that  Sandeman,  the  payee  of  the  note,  was  connected  with  him  in 
Pentland's  affairs,  and  actually  named  as  the  subsidiary  trustee  on 
that  estate,  the  defender  has  neither  produced  any  written  evidence, 
or  required  any  diligence  for  the  recovery  of  such  evidence,  but 
claimed  absolvitor  at  the  debate  upon  the  naked  ground  of  the 
alleged  vitiation,  with  a  general  offer  to  prove,  prout  de  jure,  that 
it  was  not  to  Pentland's  trust  that  the  note  was  meant  to  be  ap- 
plied, and  that  in  fact  the  proceeds  had  not  been  credited  to  that 
trust  Tbe  latter  allegation  the  Lord  Ordinary  conceives  to  be 
plainly  irrelevant  in  a  question  with  the  pursuers — even  if  it  could 
be  proved  scrtpto ;  and  in  the  face  of  his  own  holograph,  he  thinks, 
that  the  defender  can  never  be  allowed  to  prove  the  other  by  pa« 
role. 

*  But  the  whole  of  his  allegation,  when  carefully  looked  into,  will 
be  found  to  be  irrelevant  for  want  of  necessary  specification  on 
points  where  there  could  be  no  apology  for  vagueness.     He  says 
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confidently  enough,  that  the  account  for  Pentland's  trust  was  not 
*  the  trust-account '  against  which  the  note  was  drawn.  But  he 
has  nowhere  ventured  to  state  what  other  trust^accouot  it  was. 
He  says,  indeed,  that  he  and  Mr  Sandeman  were  jointly  engaged 
in  the  business  of  various  trusts,  and  that  in  the  course  of  their 
transactions  much  accommodation-paper  passed  between  them. 
But  though  repeatedly  called  upon  to  name  any  one  other  trust 
of  which  they  had  a  joint  management  except  Pentland's,  he  was 
utterly  unable  to  comply,  and  to  this  hour  maintains  a  politic  si- 
lence on  the  subject.  The  Lord  Ordinary,  therefore,  homblj 
conceives  that  he  has  made  no  allegation  on  this  vital  part  of  the 
case,  which  is  so  qualified  as  to  be  remitted  to  probation. 

<  In  thus  deciding  the  case  against  the  defender  without  a  proo^ 
the  Lord  Ordinary  has  not  forgotten  that  he  is  bound  to  assume 
the  truth  of  all  he  has  offered  to  prove  in  a  competent  manner; 
and  accordingly  he  has  now  taken  for  granted  several  allegadous 
positively  denied  by  the  pursuers,  and  which,  if  necessary,  they  say 
they  are  ready  to  disprove.  In  particular,  he  has  assumed  that  the 
words,  ^  for  Mr  Pentland,'  were  not  in  the  note  when  it  was  signed 
by  the  defender,  or  that  he  ever  knew  of  their  being  there  till 
after  he  was  called  upon  for  payment,  and  that  they  were  not 
there  when  it  was  first  presented  for  discount,  but  were  added  at 
the  time,  with  the  knowledge  and  on  the  suggestion  of  the  pur- 
suers themselves.  He  has  likewise  assumed,  that,  in  point  of  fact, 
the  proceeds  were  not  accounted  for  to  Pentland's  trust,  and  that 
there  is  no  mention  of  the  note  in  the  trust-accounts.  Holding 
all  these  things  to  be  true,  he  has  yet  had  no  hesitation,  on  the 
grounds  above  stated,  in  decerning  in  terms  of  the  libel,  with  ex- 
penses. 

'  Pentland  has  sisted  himself  by  a  minute,  but  has  lodged  no  se- 
parate defences,  and  seems  only  to  say  that  the  proceeds  of  the 
note  never  were  applied  for  the  benefit  of  his  estate,  and  tha^ 
therefore,  that  estate  should  not  be  liable  for  their  repayment. 
If  the  fact  be  so,  he  and  his  creditors  have  great  cause  to  com- 
plain of  the  defenders ;  but  the  allegation  is  palpably  irrelevant  as 
against  the  pursuers,  if  Paton's  defences  have  been  rightly  over- 
ruled. Paton  was  avowedly  his  trustee,  with  full  power  to  bind 
his  estate  to  the  last  farthing  of  its  value ;  and  if  he  and  his  fellow 
trustee  discounted  a  bill  *  for  value  in  that  trust-account,'  the  one- 
rous holders  of  that  bill  must  have  access  to  it  for  their  payment' 


The  defender  reclaimed^  offering  to  prove  that  the  bill,  as  it  ori- 
ginally stood,  was  an  individual  obligation,  and  not  intended  to 
found  liability  to  the  bank  over  Pentland's  estate. 
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On  advising,  28  June  1837, 

Lord  Medwyn. — I  have  great  difficulty  in  getting  over  the  list    ^"^"V^ 
of  bills  holograph  of  Paton,  as  proving  that  the  bill  was  drawn  on  Banker' 
account  of  Pentland's  estate.     The  insertion  of  the  words,  '  for  Mr  P^ton. 
*  Pentland/  was  a  mere  addition  in  explanation,  and  the  stamp  laws  opiniou  of 
do  not  affect  this.     If  it  would  be  more  satisfactory,  I  have  no  ob-  Court, 
jections  to  allow  a  proof. 

Lord  Justice-Clerk. — My  opinion  is  very  clearly  the  same ;  but 
■I  will  not  object  to  investigation,  though  the  real  evidence  in  the 
case,  taken  in  reference  to  the  document  in  Patents  own  handwri);*- 
Jng,  seems  enough. 

Lord  Meadowbank  thought  there  was  no  necessity  for  further 
proof,  and  that  the  reclaiming  note  should  be  refused. 

Lord  Glenlee. — That  may  be  done  with  g^eat  safety. 

The  Lords  unanimously  refused  the  note,  with  additional  expen'>  JadgmMt. 
ses. 

Lord  Ordinary,  Jeffrey,  Act.  More,         Alt.  Pemey.         J,  A,  Canyibell,  W.  S. 

and  Bobert  Roy,  W.  S.  AgenU. 

R. 


FIRST  DIVISION. 
No.  CCV.  29th  June  1837. 

ROBERT  WILSON 

affainst 

ARCHIBALD  LUMSDAINE'S  REPRESENTATIVES. 

P£RSONAL  Exception. — Ranking  and  Sale. — Competition. — 
Hypothec  (of  Law  Agent.) — Ctise  in  which  an  agents  who  had 
acted  for  both  lender  and  the  borrower^  in  transacting  a  loan  over 
an  heritable  estate^  on  which  there  were  prior  securities^  was  held 
barred^  by  personal  exception^  founded  on  his  failure  to  notify  to  the 
lender  the  situation  of  the  borrower's  affairs^  from  claiming  a  pre^ 
ference  in  a  ranking  and  sale  oftlie  estate  over  his  client j  the  lender, 
either  on  the  ground  of  his  right  of  hypothec  over  the  borrower's 
titles,  or  as  being  in  right  of  preferable  heritable  creditors  for  the 
interests  due  on  the  debts,  which  he  had  paid  on  condition  of  being 
assigned  to  their  preferable  right. 

The  late  George  Wilson,  the  uncle  of  Robert  Wilson,  the  objec-  Narrative, 
tor  in  this  cajse,  was  the  private  and  confidential  agent  of  the  late 
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29  June  1837.  Archibald  Lumsdaine,  and,  along  with  Andrew  Keltie,  his  ne- 
phew, was  a  co-obligant  in  various  bills  for  money  lent  by  Mr 
Lumsdaine. 

Wilson  was  also  the  confidential  agent  of  Mr  Keltie. 

In  April  1819,  after  Keltie's  property  of  Gelvin  had  already 
been  burdened. with  two  heritable  securities,  to  the  amount  of 
L.1400,  Wilson,  in  a  letter  to  Keltie,  states  that  he  thinks  he  could 
obtain  a  further  loan  from  Mr  Lumsdaine,  his  other  client;  but 
adds,  <  If  it  were  not  for  my  previous  acquaintance  with  the  gentle- 

<  man,  no  such  prospect  of  relief  would  have  occurred  from  that 

<  quarter,  or  any  other  that  I  know,  for  no  stranger  would  lend 
^  one  shilling  on  the  lands  after  the  former  two  securities  upontliem; 

<  and  as  to  the  time  of  repayment,  no  greater  length  of  time  could 
*  be  got  from  any  one,  (even  if  the  securities  were  good,)  than  caa 
^  be  got  from  him,  and,  indeed,  no  probability  of  so  much.' 

Accordingly,  Mr  Lumsdaine  vested  the  money  contained  in  the 
joint  bills  by  Wilson  and  Keltie,  which  were  given  up,  amounting 
to  L.730,  as  well  as  a  further  sum  of  L.160,  in  an  heritable  secu- 
rity over  the  estate  of  Gelvin. 

It  did  not  appear  that  Wilson,  who  acted  as  agent  for  both  lender 
and  borrower,  informed  the  latter  of  his  opinion  in  regard  to  the 
precariousness  of  the  security;  but,  on  the  other  hand,  it  appeared 
that  Wilson  was  benefited  by  the  transaction,  in  so  far  as  he  got 
quit  of  his  joint  bill  obligation,  and  received  a  payment  in  hand 
of  the  greater  part  of  the  additional  advance. 

By  the  bond  prepared  by  Wilson  in  Mr  Lumsdaine's  favour, 
Mr  Keltie  made  over  the  titles  to  the  property  in  favour  of 
Lumsdaine, — these  titles  remaining,  as  before,  in  the  hands  of 
Wilson.  It  did  not  appear  that  Wilson  had  informed  Lumsdaine 
that  he  had  any  intention  of  exercising  a  hypothec  over  these  titles. 

For  some  years  both  previous  and  subsequent  to  1819,  the 
date  of  Lumsdaine's  bond,  Wilson  had  been  paying  the  interest 
on  the  preferable  heritable  securities ;  but  it  did  not  appear  that 
he  had  informed  Lumsdaine  of  this,  or  of  his  intention  of  obtain- 
ing assignations  from  the  creditors  for  the  sum  so  paid. 

The  estate  having  been  sold  in  a  ranking  and  sale,  there  re- 
mained, after  paying  the  prior  heritable  debts^  a  sum  of  little  more 
than  L.200,  upon  which  the  objector  claimed  a  preference  over 
Lumsdaine,  Ist^  On  his  right  of  hypothec  over  the  title-deeds,  for 
a  business  account  of  L.500  due  to  his  uncle,  who  died  in  181^ ; 
and,  2d/y,  On  assignations  from  the  prior  preferable  creditors,  for 
the  annual  interest,  paid  to  them  to  the  amount  of  about  L.900. 

Against  this  preference  Lumsdaine  objected,  1^,  That  after  the 
date  of  the  bond  the  title-deeds  were  possessed  for  behoof  of 
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Lumsdaine;  but,  further,  that  he  was  barred,  personal!  exceptione,  29  June  1837. 
from  pleading  a  preference  as  against  Lumsdaine  his  client,  either     ^""^v^^ 
in  virtue  of  the  hypothec,  or  of  the  assignations,  inasmuch  as  ^ '^"tdJ*  » 
he  had,  by  his  personal  influence,  induced  his  client  to  invest  his  Reprmenta- 
money  on  that  security,  without  informing  him  that  he  had  a  ^^^ 
claim  so  much  in  opposition  to  his  client's  interests,  which  he  was  Namave. 
more  particularly  bound  to  disclose^  from  the  opinion  he  expressed 
as  to  the  insufficiency  of  the  security. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note: 

<  The  Lord  Ordinary  having  heard  parties'  procurators,  and  Lord  Ordi. 

*  considered  the  objections  for  Robert  Wilson,  as  revised,  toge-  "^'j!*  ^"**'^" 

*  ther  with  the  revised  answers  for  Archibald  Lumsdaine,  and  pro- 

*  cess ;  in  respect  that  the  fund  in  medio  is  inadequate  to  the  pay- 
^  ment  of  the  preferable  debts,  finds  it  unnecessary  to  inquire 

*  into  the  precise  amount  of  the  personal  debt  claimed  by  the  ob- 
^  jector,  and  on  the  subject  of  his  claims  of  preference ;  finds, 

*  first,  that,  in  the  special  circumstances  of  this  case,  the  posses- 
f  sion  of  the  title-deeds  of  Keltic,  the  common  debtor,  by  the  late 

*  George  Wilson  and  the  objector,  does  not  found  a  right  of  lien 
^  on  those  title-deeds  in  competition  with  Mr  Lumsdaine,  the 
'  postponed  heritable  creditor ;  finds,  secondly,  that  the  objector 

<  has  a  right  of  preference  for  the  amount  of  the  interest  paid  by 

*  him,  and  out  of  his  own  fiinds,  on  prior  heritable  debts,  in  so 

*  far  as  he  has  produced  assignations  of  the  said  interests,  or  obli* 

*  gations  to  assign,  granted  by  the  creditors  on  receiving  such 

*  payments,  and  while  vested  in  the  said  heritable  debts :  Quoad 

<  ultra,  repels  his  claim  of  preference  founded  on  such  payments 

*  of  interest;  but,  in  respect  of  the  averment  by  the  common 

*  agent,  that  the  interest  on  the  heritable  debts  paid  by  the  ob- 

*  jector  were  paid  out  of  the  funds  of  the  common  debtor  in  the 

*  objector's  hands,  appoints  the  case  to  be  enrolled,  that  parties 
^  may  be  heard  on  the  means  of  ascertaining  the  matter  in  dis- 

*  pute.' 

Note, — *  As  the  fund  in  medio  is  confessedly  insufficient  for  the  Note. 
'  payment  of  the  heritable  debts,  the  only  matter  of  any  impor-* 

<  tance  here  is  the  objector's  claim  of  preference  in  competition 
^  with  Mr  Lumsdaine,  the  last  heritable  creditor.    Even  on  this 

*  limited  view  of  the  subject  of  dispute,  it  would  have  been  desi« 

<  rable  to  have  some  more  precise  statement  of  the  facts  on  both 

*  sides,  than  is  to  be  found  in  these  argumentative  and  perplexed 

<  pleadings.  But,  as  the  Lord  Ordinary  thinks  that  they  do  affi>rd 
^  the  means  of  forming  a  Judgment,  he  lias  not  thought  it  expe- 
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dient,  in  the  circumstances  of  the  case,  to  put  the  parties  to  the 
expense  of  making  up  a  record. 

*  The  objector's  claim  of  preference  involves  two  points; 
first,  the  business  accounts  alleged  to  be  due  by  the  common 
debtor  to  the  objector's  uncle,  the  late  George  Wilson,  and  to 
the  objector  himself,  for  which  it  is  said  he  holds  a  lien  on  the 
common  debtor's  title-deeds ;  and,  secondly,  the  interests  paid 
by  George  Wilson  and  the  objector  on  certain  heritable  debti, 
in  regard  to  which  interests,  it  is  said  he  has  the  benefit  of  these 
heritable  securities. 

<  On  the  first  point,  the  Lord  Ordinary  has  no  doubt  that  the 
title-deeds  are  of  a  character  which  in  themselves  ndight  ha?e 
afforded  a  valid  right  of  lien;  atid  the  whole  difiiculty,  in  his 
opinion,  arises  from  the  relative  situation  of  the  parties  in  whose 
favour, the  lien  is  urged,  and  the  postponed  heritable  creditor, 
Mr  Lumsdaine,  against  whom  it  operates.  Those  parties  were 
the  agents  not  only  of  the  common  debtor,  Keltie,  but  of  that 
heritable  creditor.  It  was  George  Wilson,  the  agent  of  Keltie, 
who,  as  agent  for  Mr  Lumsdaine,  obtained  for  the  latter  the  he- 
ritable security  of  L.900 ;  and  he  and  his  nephew,  the  objector, 
continued  to  act  both  for  Keltie  and  the  heritable  creditor,  down 
to  a  late  date.  Now,  it  appearsi  in  the  first  place,  that  the 
greater  part  of  the  sum  so  obtained  from  Mr  Lumsdaine  was  ap- 
plied in  taking  up  certain  bills  due  by  Keltie  to  Lumsdaine,  on 
which  George  Wilson  was  a  co-obligant,  so  that,  in  truth,  George 
Wilson  himself  had,  to  a  great  extent,  the  benefit  of  the  loan. 
Secondly,  it  appears  from  the  correspondence  between  Keltie 
and  George  Wilson  on  the  subject  of  Keltic's  affairs,  that  the 
latter  did  not  consider  the  security  as  a  security  on  which  money 
could  have  been  raised  in  the  ordinary  course  of  business,  and 
obtained  it  through  his  influence  with  his  client,  Mr  Lumsdaine. 
Thirdly,  it  appears  that  at  the  time  when  the  security  was 
granted,  George  Wilson  had  a  large  business  account  as  agent 
for  Keltie;  and  the  business  account  then  due  forms  one  of  the 
articles  in  regard  to  which  the  lien  is  pleaded  on  the  title-deed^ 
which  either  were  previously  in  the  hands  of  Wilson,  or  were 
placed  in  his  hands  for  the  purpose  of  completing  the  security. 
Fourthly,  It  is  not  shown  that  any  communication  ever  was 
made  by  George  Wilson  to  Lumsdaine  of  the  existence  of  those 
business  accounts,  or  of  the  effect  of  them  on  the  heritable  se» 
curity. 

*  Now,  in  these  circumstances,  the  Lord  Ordinary  does  not 
think  the  lien  can  be  sustained,  Wilson  being  the  agent  of  both 
parties;  and  the  creditor,  Lumsdaine,  having  a  right  to  the  title* 
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deeds  by  the  force  of  the  assignation  in  his  heritable  bond,  the  29  Jun«  1037. 
agent  must  be  undei'stood  to  have  held  them  for  behoof  of  the     ^■^^z"*^ 
creditor,  at  least  to  the  extent  of  excluding  all  encroachment  on  i^JqII^J,',^.*, 
the  heritable  security.     In  fact,  since  those  decisions  by  which  Repr^atnu- 

an  agent's  lien  has  been  sustained  in  reference  to  heritable  se«  ^^^^ 

curities»  the  only  mode  of  preventing  such  preference,  is  to  sti* 
pulate  for  the  delivery  of  the  title-deeds ;  and  heret  &s  the  title- 
deeds  were  in  the  hands  of  the  agent  for  the  creditor,  the  very 
situation  which  afforded  that  advantage,  the  Lord  Ordinary  can* 
not  hold  that  the  party,  to  his  other  character  as  agent  for  the 
common  debtor,  was  entitled  to  foandj  on  his  possession  of  them, 
a  claim  of  preference  cutting  down  the  security  of  bis  other 
client ;  and  the  objection  to  such  a  claim  is  still  stronger,  when 
it  is  considered  that  at  the  very  time  George  Wilson  was  aware 
of  the  narrowness  of  the  heritable  security,  and  that  there  is  no 
evidence  that  he  ever  communicated  to  the  lender,  Mr  Lums- 
daine,  his  own  client,  the  existence  of  his  own  business  account, 
amounting  to  several  hundreds  of  pounds,  and  forming,  as  is 
now  contended,  a  debt  preferable  to  the  heritable  security  which 
he  was  taking  for  his  client. 

*  The  greater  part  of  this  reasoning  also  applies  to  the  busi- 
ness account  contracted  after  the  loan  by  the  common  debtor 
to  the  late  George  Wilson,  and  to  the  present  objector.  Those 
parties  still  continued  the  agents  of  Mr  Lumsdaine,  the  heri- 
table creditor,  as  well  as  of  the  common  debtor.  It  is  not  pre- 
tended that  they  ever  gave  notice  to  the  heritable  creditor  of 
the  encroachment  on  his  security  made  by  their  own  business  , 
accounts,  which  their  other  client,  the  common  debtor,  was  in- 
curring to  them.  But  if  a  professional  person  chooses  to  act 
for  two  parties,  he  must  do  justice  between  both, — still  more 
clearly  is  he  bound  to  do  strict  justice  to  each,  in  relation  to  his 
own  interests ;  and  the  Lord  Ordinary  thinks  that  it  would  be 
a  gross  infringement  of  that  equitable  principle,  if  he  were  per- 
mitted, as  agent  for  one  client,  to  avail  himself  of  the  possession 
of  title-deeds  in  which  the  other  had  an  interest,  to  secure  his 
own  business  accounts  due  by  the  former  at  the  expense  of  the 
heritable  security  held  by  the  latter,  and  this, '  too,  without  gi- 
ving the  latter  any  notice  which  might  have  enabled  htm  to  take 
measures  for  his  protection. 

*  On  the  other  point,  the  claim  of  preference  for  the  amount 
of  interests  paid  to  prior  heritable  creditors,  the  Lord  Ordinary 
thinks  the  claim  must  be  sustained,  in  so  far  as  the  objector  or 
his  predecessor  got,  at  the  time  of  paying  the  interests,  assigna- 
tions or  obligations  to  assign  from  those  heritable  creditors : 
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Note. 


Opinion  of 
Court. 


Though  it  is  to  be  observed  that  the  preference  must  be  limited 
to  the  advances  so  made,  and  will  not  extend  to  the  interest  od 
those  advances,  which  seems  to  be  charged  in  the  accounts  in 
process.  There  is  no  authority  for  holding  that  the  heritable 
security  covers  interest  upon  interest  on  behalf  of  the  origioat 
creditor,  and  the  assignee  cannot  be  in  a  better  situation. 

^  As  to  the  claim  of  preference  founded  on  the  assignation 
from  Berrie  taken  ten  years  after  the  interest  bad  been  paid, 
and  after  Berrie  himself  had  been  divested  of  the  heritable  se- 
curity, it  appears  to  the  Lord  Ordinary  to  be  untenable. 

^  The  only  remaining  point  is,  whether  the  interest,  though 
paid  by  the  objector  and  his  uncle,  were  not  paid  by  them  as 
agents  of  the  common  debtor,  out  of  his  funds  in  their  hand& 
On  this  some  further  investigation  is  necessary/ 


Ijord  President. ^I  adhere  to  my  original  opinion.  I  think  there 
is  a  personal  exception,  which  excludes  Wilson  from  any  preference 
in  competition  with  his  client  Lumsdaine.  I  think  the  Lord  Ordi- 
nary  puts  the  case  very  strongly  in  the  following  passage  of  his 
note  :  ^  If  a  professional  person  chooses  to  act  for  two  parties,  he 
^  must  do  justice  between  both, — still  more  clearly  is  he  bound  to 

*  do  strict  j^ustice  to  each,  in  relation  to  his  own  interests  $  and 

*  the  Lord  Ordinary  thinks  that  it  would  be  a  gross  infringement 

*  of  that  equitable  principle,  if  he  were  permitted,  as  agent  for  one 

<  client,  to  avail  himself  of  the  possession  of  title-deeds  in  which 

*  the  other  had  an  interest,  to  secure  his  own  business  accounts 

*  due  by  the  former  at  the  expense  of  the  heritable  security  held 
^  by  the  latter,  and  this  too  without  giving  the  latter  any  notice 

<  which  might  have  enabled  him  to  take  measures  for  bis  protec* 

*  tion.'  I  have  no  difficulty  in  the  case.  In  the  case  of  Haldane 
V.  Donaldson,  ( JFoc.  ColL  ii.  530,)  your  Lordships  held  an  agent 
who  chose  to. put  himself  in  the  situation  of  acting  for  both  parties 
to  be  liable  for  the  whole  sum ;  and  in  various  cases  the  Court 
have  found  persons  liable  for  the  whole  debts.  Take,  for  instance, 
that  of  magistrates,  who  have  been  held  liable  for  the  whole 
debt  of  a  prisoner  who  escaped  by  their  negligence,  though  five 
shillings  in  the  pound  of  it  might  not  be  recoverable.  I  think 
Wilson  is  entitled  to  no  preference. 

Ziord  Gillies, — I  am  inclined  to  grant  the  prayer  of  the  reclaim- 
ing note  for  Lumsdaine,  which  is  to  alter  the  Lord  Ordinary's  in- 
terlocutor, and  repel  the  claim  of  preference  on  the  part  of  Wil- 
son for  the  amount  of  any  interests  paid  on  the  prior  heritable 
debts.  We  can  go  no  further  than  what  is  asked  in  the  prayer  of 
the  note. 
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Lwd  Mackenzie^. — Mr  Wilson  was  law  agent  for  the  debtor  29  June  ias7. 
in  two  debts  heritably  secured  on  the  same  subject^  and  also  agent     7*^^^*"^ 
for  the  heritable  creditor  in  the  postponed  heritable  debt.   It  seems  lJo^^^jJ',', 


te  B 


admitted  that  he  was  law  agent,  though  it  does  not  seem  qnile  Representa. 
clear  that  he  had  any  particular  continued  charge  respecting  this  '^^^' 
postponed  security.  In  this  situation  the  debtor  appears  to  have  Opinion  of 
been  unable  to  pay  the  interest  on  the  preferable  debt,  and  so 
the  agent  advanced  it  for  him,  on  obligations  to  assign  pro  tanto 
the  security  in  the  usual  way,  I  presume;  that  is,  under  condition 
not  to  use  it  against  the  creditor  in  that  debt,  but  with  power  to 
compete  on  it  against  all  other  creditors.  In  this  there  was  no 
wrong  whatever,  and  it  put  the  agent  in  place  of  the  original  cre- 
ditor in  the  first  heritable  debt  as  to  these  interests,  in  competi- 
tion with  all  other  creditors.  But  then  the  agent  appears  to  have 
done  another  thing  which  was  wrong,  that  is,  he  failed  to  give 
any  notice  to  the  creditor  in  the  second  or  postponed  preferable 
debt,  for  whom  also  he  was  law  agent,  of  the  fact  that  the  in- 
terest was  accumulating  against  the  subject  on  the  preferable  debt 
so  as  to  diminish  the  value  left  for  securing  the  postponed  debt. 
Ashe,  of  course,  knew  this,  having  himself  been  the  instrument 
of  keeping  up  that  interest,  this  was  wrong;  and  the  question  is, 
what  was  the  legal  consequence  of  that  wrong.  I  incline  to  think 
that  the  agent  was  answerable  in  damages,  though  I  should  wish 
to  have  the  facts  more  fully  and  precisely  stated  and  proved  before 
determining  that  question,  and  particularly  the  amount  of  damages. 
The  amount  of  damages  must  depend  on  the  precise  period  when 
it  became  the  imperative  duty  of  the  agent  to  make  the  communi- 
cation, and  also  on  the  means  which  it  shall  appear  the  post- 
poned creditor  had  of  saving  his  debt  from  the  effects  of  the  pre- 
ferable security,  if  the  communication  had  been  made.  If  it  should 
appear,  for  instance,  that,  supposing  the  notice  given,  on  failure 
to  pay  this  very  interest,  the  only  thing  the  postponed  debtor  could 
have  done,  was  to  force  a  sale  of  the  subject  after  the  lapse  of 
some  years  perhaps,  and  that  by  so  doing  he  would  not  have  ob- 
tained payment  of  all  or  any  part  of  his  debt,  in  competition  with 
the  prior  debt,  and  such  interest  as  must  have  accumulated  on 
the  preferable  debt  before  the  sale  could  be  accomplished,  then  I 
think  it  plain  that  no  damages  at  all  could  be  due.  But  on  this 
subject  we  have  not  sufficient  information  before  us.  Nor,  in 
that  view,  am  I  satisfied  that  the  case  is  in  shape  to  be  decided  by 
us  in  this  process. 

But  the  Dean  of  Faculty  claims  no  damages  at  all.    He  makes 


Revised  by  his  Lordship. 
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29  June  [837.  an  absolute  claim  for  a  declarator,  without  any  farther  inquiry, 
that  the  whole  preferable  securities,  taken  by  obligation  to  assign 
to  the  agent  for  the  interests  advanced  by  him  on  the  preferable 
debt,  shall  be  simply  excluded  in  competition  with  the  postponed 
creditor,  on  account  of  the  failure  of  that  agent  to  intimate  the 
accumulation  of  interest.     Now,  J  must  say,  that,  on  mature  re- 
flection, I  can  see  no  good  grounds  for  such  a  conclusion,  which 
may  go  beyond  the  fair  amount  of  damage  to  any  degree.    It 
would  even  annul  the  agent's  security  for  the  first  year's  interest, 
in  regard  to  which,  surely,  he  was  free  from  all  blame.    It  might 
apply,  though  the  only  effect  of  the  accumulation  of  interest  on 
the  preferable  debt  had  been  the  payment  over  of  the  rents,  to 
the  interest  of  the  secondary  creditor,  who  else  would  have  re- 
ceived  nothing  at  all.     I  cannot  see  grounds  for  laying  down  the 
law  to  be,  that  in  general,  a  law-agent,  failing  to  give  notice  to 
his  client,  where  it  had  come  to  his  own  knowledge  that  interest 
was  accumulating  on  a  debt  preferable  to  a  security  held  by  that 
client,  must  not  only  be  liable  in  damages  in  the  ordinary  way 
for  this  breach  of  vigilant  duty,  but  must  absolutely  and  wholly 
relieve  the  client  from  all  competition  upon  the  interest  accnma* 
lating  after  the  time  when  his  knowledge  commenced,  and  that 
whatever  the  other  circumstances  of  the  case  may  have  been. 
And,  if  that  be  not  the  law  generally,  still  less. can  I  see  why  an 
agent  should  be  subjected  to  such  a  consequence,  merely  because 
he  himself  acquired  right  by  assignation  or  obligation  to  assign 
to  the  accumulated  interests.     This  last  circumstance  makes  it 
easy  in  form  for  us  to  inflict  such  consequence  on  the  agent,  bat 
affords  no  ground  for  inflicting  it.  -  - 

I  am  therefore  for  adhering  to  the  finding  of  the  Lord  Ordi- 
nary on  this  point,  reserving  to  the  claimant  all  right  to  claim 
damages  for  failure  of  professional  duty  by  Mr  Wilson. 

Lord  Corehouse. — My  opinion  coincides  with  that  of  the  Lord 
President  and  Lord  Gillies.  It  is  admitted  that  Wilson  was 
the  agent  for  Lumsdaine,  the  lender.  In  this  difficult  and  ambi- 
guous character,  of  agent  for  both  parties,  undertaken  by  bim,  ht 
was  bound  to  give  to  the  one  all  the  requisite  information  in  regard 
to  the  affairs  of  the  other.  Now,  it  appears,  that  while  he  was 
acting  in  this  double  capacity,  he  paid  the  interest,  as  it  fell  due, 
on  the  bond  granted  by  Keltic,  prior  to  Lumsdaine's.  It  is  not 
proved  that  he  informed  Lumsdaine  of  his  having  done  this.  I 
therefore  take  it  for  granted  he  did  not  furnish  that  information, 
as  no  offer  is  made  to  prove  this  fact  by  him  on  whom  theodtf 
of  proof,  in  my  opinion,  clearly  lay.  I  hold  this  conduct  to  amount 
to  misfeasance.     It  does  not  stop  at  mere  neglect,  for  here  Wil- 
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son  pays  up  the  interest  on  the  prior  bond,  and  claims  a  prefe-  S9  June  1837. 
rence  in  a  competilion  with  his  client  Lumsdaine,  as  in  right  of    ^J'^V^^ 
the  preferable  creditor,  in  respect  of  the  obligation  to  assign  Lumsdaine'g 
obtained  from  him.     I  do  not  think  he  can  rear  up  a  preference  Uepresenta. 

of  this  kind  so  as  to  exclude  Lumsdaine,  seeing  that  he,  whilst  ^^^^ 

acting  as  his  agent,  was  in  his  own  person  creating  a  security,  Opinion  of 
which  was  to  be  preferable  to  his  client's  bond.     This  is  a  mis-  ^o"''^* 
feasance,  which  bars  him  from  founding  on  the  right  so  acquired 
in  competition  with  his  client  Lumsdaine ;  for  I  presume  the  right 
to  have  been  to  the  prejudice  of  Lumsdaine,  as  information  con- 
cerning it  was  withheld  from  him ;  and  look  upon  it  much  in  the 
same  light  as  if  he  had  concealed  the  existence  of  a  preferable 
debt,  which  he  was  bound  to  have  disclosed.     In  regard  to  the 
point  about  the  damages,  mentioned  by  Lord  Mackenzie,  we  can- 
not know  what  would  have  been  the  consequence  of  proper  inti- 
mation of  the  state  of  matters  to  Mr  Lumsdaine ;  but  the  legal 
result  of  his  conduct  is,  that  he  cannot  compete  with  Lumsdaine. 
The  matter  will  become  totally  inexplicable  if  we  are  to  sit  as  a 
jury  to  consider  what  was  the  amount  of  damage  which  Lums- 
daine has  suffered.    The  only  method  is  to  take  the  course  which  I 
have  suggested,  to  which  I  am  the  more  inclined,  inasmuch  as  I  think 
the  Court  should  strictly  enforce  the  responsibility  arising  from 
conduct  of  this  kind ;  for  I  can  never  approve  of  a  party  holding 
this  kind  of  double  agency,  where  the  interests  of  his  two  clients 
are  almost  invariably  contrasted  and  opposite.    I  therefore  think 
that  Mr  Wilson  cannot  compete ;  but  we  can  only  go  the  length 
of  what  has  been  demanded  in  the  reclaiming  note,  and  therefore 
we  must  do  as  Lord  Gillies  has  suggested. 

The  Court  observed,  that  there  was  no  imputation  against  the 
integrity  of  the  late  Mr  Wilson. 

The  majority  of  the  Court  pronounced  a  judgment,  altering  jadgmcnt. 
the  Lord  Ordinary's  interlocutor,  in  so  far  as  it  finds  that  the 
objector  has  a  claim  of  preference ;  repelling  said  claim,  and  de- 
cerning; remitting  to  the  Lord  Ordinary,  and  reserving  all  ques- 
tions of  expenses. 

Lord  Ordinary,  FuUarton.        Act.  SoL-Gen.  {Eutherfwrd,)  ThomMon,  Stark,        Alt. 
Dean  o/Fac.  (Hope,)  MUm.  Z>.  MUchtlt,  S.  S.  C,  and  T.  Mactara,  W.  S. 

Ageott. 

C.  R. 
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SECOND  DIVISION. 
No,  CCVI.  29tk  June  1837. 

JAMES  ADAM 

against 

GEORGE  ANDERSON, 

Sale. — Arrestment. — Contract. — An  auctioneer  was  employed 
to  sell  furniture^  under  a  special  agreement  that  the  owner  or  hit 

.  clerk  should  receive  the  money ^  as  paid  by  the  purcliasers  ;-^foundf 
thatf  notwithstanding  the  understanding  among  auctioneers^  an  or- 
restment^  in  the  hands  of  the  auctioneer ^  of  the  price  of  portions  of 
the  furniture  undelivered  and  unpaid^  was  incompetent. 

Nernitive.  Anderson,  auctioneer,  was  employed  by  Adam  to  sell  such  part 
of  the  furniture  in  his  house  as  be  might  direct,  at  a  sale  to  take 
place  on  the  11th  May  1835.  Anderson  looked  at  the  furniture 
and  made  arrangements  for  the  sale,  Adam  having  pointed  out 
to  him  the  principal  articles  he  intended  to  sell,  and  reserving 
enough  to  furnish  a  smaller  house.  He  informed  Anderson  that  he 
had  reason  to  fear  the  interference  of  his  late  partner,  Mr  Brown, 
by  using  an  arrestment  in  his  hands,  if  he  should  receive  the  money ; 
and  suggested  that,  in  order  to  prevent  this,  be  (Adam)  or  his  clerk 
should  receive  the  money  as  paid  by  the  purchasers.  This  special 
arrangement  was  agreed  to  by  Anderson  ;  and  he  was  further  to  be 
freed  from  the  responsibility  of  collecting  the  proceeds  of  the  sale. 
On  13th  May  the  roup  accordingly  took  place,  and  Anderson's 
clerk  handed  over  the  prices  of  the  articles  sold  to  Adam's  clerk,  as 
had  been  agreed,  until  an  arrestment  was  put  into  his  hands  at  Mr 
Brown's  instance,  and  at  this  time  there  was  about  L.20  in  bis 
hands  undelivered.  Some  of  the  purchasers,  who  had  not  received 
their  effects,  applied  to  Adam  on  the  following  day  for  delivery 
of  their  goods ;  and  he  delivered  them  and  received  the  price.  An- 
derson  having  sent  notice  to  the  other  purchasers,  on  the  following 
day,  not  to  pay  except  to  him,  nothing  farther  was  done,  and  part 
of  the  furniture  remained  undelivered  and  unpaid.  Anderson  tbeo 
presented  a  petition  to  the  Sheriff,  setting  forth  the  arrestment, 
and  that  he  would  consequently  run  the  risk  of  serious  liability  to 
the  arrester,  if  he  permitted  Adam  to  draw  the  proceeds  of  the 
sale ;  and,  besides,  that  he  was  entitled  to  be  relieved  of  his  respon- 
sibility for  rent  and  taxes.     The  petition  prayed  for  an  interdict 
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against  Adam  interfering  with  the  articles,  or  drawing  the  price,  29  June  1837. 
and  for  a  warrant  to  take  possession  of  the  furniture,  make  de-     ^**V*^ 
livery  of  it  to  the  purchasers,  and  to  retain  the  prices  till  the  far-  ^ndeiwD. 
ther  orders  of  Court;  and  also  to  find  the  advocator  liable  in  ex-      — ;- 
penses.    The  Sheriff  appointed  answers,  and  in  the  meantime  grant-     ^"^^*^®' 
ed  the  interdict  as  craved. 

Farther  procedure  took  place,  and  a  proof  upon  certain  averments 
by  Anderson  as  to  the  practice  of  auctioneers  in  regard  to  their 
rights  in  making  sales.  The  Sheriff,  on  advising  the  case,  granted 
the  prayer  of  the  petition,  and  found  Adam  liable  in  expenses. 

Adam  advocated  and  pleaded — 1.  As  the  furniture  in  question.  Advocator's 
and  the  unrealised  proceeds  of  the  roup,  were  never  either  actually  ^^*''^^' 
or  constructively  in  the  respondent's  possession,  they  were  not  le- 
gally attached  by  the  arrestment  used  in  his  hands.  2.  The  local 
practice  of  Edinburgh  as  to  the  powers  and  rights  of  auctioneers 
cannot  control  those  leading  principles  of  law  which  determine  the 
efficacy  of  property  or  possession,  and  it  can  have  still  less  effect 

on  the  present  case,  seeing  that  there  was  a  special  agreement. 

> 

Anderson  pleaded — 1.  The  respondent,  who  had,  by  the  actual  Rpspondcnt's 
sale  of  the  furniture,  incurred  a  liability  to  the  purchasers  on  the  ^^^^^' 
one  hand,  and  to  the  advocator  on  the  other,  was  entitled,  on  the 
use' of  the  diligence  of  arrestment  in  the  circumstances,  to  apply 
to  the  Judge  Ordinary  ta  take  measures  by  which  the  rights  and 
interests  of  all  parties  might  be  secured,  and  the  advocator  had  no 
legitimate  interest  to  oppose  the  prayer  of  the  petition,  and  has  no 
such  interest  in  maintaining  the  present  advocation.  2.  The  na- 
ture of  the  transaction  involving  responsibility  on  the  part  of  the  re- 
spondent for  delivery  of  the  furniture  to  the  purchasers,  the  duty  of 
collecting  and  accounting  for  the  proceeds,  and  liability  for  rent, 
taxes  and  government  duties,  the  respondent  could  not  be  regarded 
as  a  mere  custodier  of  the  furniture,  and  the  arrestment  used  in  his 
hands  was  valid.  At  all  events,  the  respondent  was  bound,  for  his 
security,  and  for  securing  the  full  rights  of  all  parties,  to  apply  to 
the  Court,  in  order  to  prevent  the  continuance  of  measures  by  which 
the  rights  of  the  creditor  and  of  the  purchasers  might  be  injured. 
3.  The  evidence  of  the  practice  and  understanding  of  auctioneers, 
in  circumstances  similar  to  those  occurring  in  the  present  case,  and 
as'to  the  effect  practically  given  to  diligence  so  used,  is  material  in 
justifying  the  course  adopted  by  the  respondent,  and  in  proving  the 
law  upon  the  subject.  4.  The  alleged  specialty,  by  which  the  pre- 
sent case  is  said  to  be  taken  out  of  the  operation  of  the  common 
law,  being  in  truth  only  to  the  effect  that  the  realised  procctds  of 
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20  June  1837.  tbe  roup  should  be  paid  over  as  quickly  as  possible,  ia  order  to  pre- 
vent^ as  far  as  possible,  the  successful  use  of  arrestment,  theie  ii 
notliing  in  the  alleged  specialty  to  affect  the  general  principles  of 
laW)  or  to  take  it  out  of  the  rule  which  would  otherwise  be  applied 


Adam  t;. 
AodersQO. 


to  It* 


T/Ortl  Ordi- 
iiary*8  Inter- 
locutor. 


Note. 


The  Lord  Ordinary  pronounced  the  following  interiocotor  and 
note,  (17th  January  1837):  <  The  Lord  Ordinary  advocates  the 
cause,  and  recalls  the  interlocutors  complainedof :  Finds,  that  under 
the  contract  entered  into  between  the  parties,  and  in  the  state  of 
the  facts  admitted  or  proved,  the  respondent  and  pursuer  was  not 
entitled  to  present  the  application  to  the  Sheriff,  which  is  the  foan- 
dation  of  this  process ;  therefore  dismisses  the  same,  recalls  the  in* 
terdict  so  far  as  now  necessary,  and  decerns :  Finds  expenses  dne^ 
both  in  this  Court  and  in  the  inferior  court.' 

Note. — ^  It  is  very  manifest  to  the  Lord  Ordinary, .  that  thoogh 
the  judgment  of  tbe  Sheriff  might  be  a  safe  and  easy  way  of  avoid- 
ing the  decision  of  the  question  really  presented,  it  had  all  the 
same  effect  to  the  prejudice  of  the  advocator  as  a  direct  judgment 
against  him  upon  that  question.  The  advocator's  object  in  selh'ng 
a  part  of  his  furniture  was  to  obtain  immediate  command  of  the 
price  for  urgent  purposes.  But  to  tie  up  Uiese  funds  in  the 
hands  of  the  Sheriff-clerk  till  the  alleged  rights  of  an  arresting 
creditor  should  be  discussed,  was  entirely  to  defeat  that  object, 
and  create  even  the  worse  mischief  of  an  expensive  litigation ;  and 
to  desire  the  advocator  to  find  security,  or  give  a  guarantee^  had 
in  substance  the  same  effect  as  to  require  him  to  loose  the  arrest- 
ment on  caution.  The  Lord  Ordinary  cannot  deal  with  the  esse 
in  this  manner,  however  plausible  it  may  seem  when  loosely  stated. 
He  finds  himself  bound  to  determine  the  question  put  before  him, 
whether,  in  the  circumstances,  there  was  any  legal  ground  for  tbe 
application  or  not? 

*  The  Lord  Ordinary  is  by  no  means  prepared  to  sanction  the 
doctrines  which  have  been  delivered  by  the  auctioneers  with  re- 
gard to  their  own  supposed  rights  in  making  sales  by  auction  is 
tltis  city ;  and  he  greatly  doubts  whether  any  such  local  practioe^ 
or  rather  understanding^  (for  there  is  no  actual  practice  given  is 
evidence,)  would  avail,  if  it  be  contrary  to  the  general  law  of  the 
land.  But,  in  the  present  case,  the  parties  do  not  stand  on  any 
general  law,  practice,  or  understanding.  The  sale  in  questien 
took  place  under  a  very  special  contract,  which  is  proved  by  the 
deposition  of  the  respondent  upon  reference  to  his  oatL  It  n 
quite  clear,  from  that  deposition,  that  the^  respondent  undertook 
to  make  the  sale  on  a  very  special  footing,-  the  essential  quality  of 
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which  was,  that  the  goods  shoald  only  be  sold  at  the  sight  of  the  29  Juw  1837. 
advocator,  or  a  person  attending  for  him ;  that  no  more  should  be     ^^^*v^^ 
sold  than  he  thought  proper ;  and  that  no  money,  except  to  a  very  ^Q^rMn. 

limited  extent,  should  be  allowed  to  remain  in  the  respondent's      

hands ;  that  the  sale  was  to  be  made  for  ready  money,  but  the  ^^* 
prices  of  the  articles,  as  soon  as  they  were  paid  to  the  respondent's 
clerk,  or  when  they  amounted  to  such  a  sum  as  L.10,  should  be 
forthwith  paid  over  to  the  advocator;  and  the  respondent  was 
specially  warned  of  the  object  of  this  arrangement  being  to  pre- 
vent the  effect  of  a  possible  arrestment  by  a  person  who,  the  ad- 
vocator apprehended,  might  vezatiously  attempt  to  use  such  dili- 
gence. On  this  footing  the  sale  went  on  under  the  advocator's 
eye,  and  the  money  was  from  time  to  time  paid  over  to  him.  At 
last  the  anticipated  arrestment  came,  when  there  was  only  a  sum 
of  L.20  in  the  respondent's  hands.  To  that  extent  it  is  admitted 
to  be  good,  subject  to  the  respondent's  lien  for  the  duty  and  his 
o^m  commission,  for  which  the  sum  is  admitted  to  have  been  more 
than  adequate.  But  goods  had  been  sold,  the  prices  of  which  had 
not  been  paid,  and  tlie  goods  remained  undelivered  in  the  advoca- 
tor's house.  The  question  is,  was  the  respondent  entitled,  under 
this  contract,  to  insist  that,  upon  delivery,  these  prices  should  be 
paid  to  him,  and  retained  by  him  till  the  arrestment  should  be  re- 
moved ?  or^  what  is  the  same  thing,  should  be  locked  up  in  the 
hands  of  the  Sheriff-clerk  till  that  should  be  done  ?  The  petition 
referred  to  rent  due  to  the  landlord,  and  taxes,  as  a  ground  of  reten- 
tion. The  Lord  Ordinary  will  not  enter  into  the  question,  how 
far  the  auctioneer  is  liable  for  these  preferable  debts.  For  in  this 
case  it  is  proved  by  the  receipts  produced,  that  they  were  all  paid 
before  the  application  was  presented.  The  simple  question,  there- 
fore, is  that  above  stated ;  and  the  Lord  Ordinary  conceives  that 
the  Sheriff  was  bound  to  decide  it. 

<  The  prices  of  the  goods  not  delivered  were  never  in  the  respon*- 
dent's  hands ;  and,  by  the  special  contract,  if  they  had  been  paid 
to  him,  he  was  bound  to  pay  them  instantly  to  the  advocator. 
Never  having  been  in  the  hands  of  the  respondent,  therefore,  they 
were  in  na  way  touched  by  the  arrestment  If,  under  the  con- 
tract, the  advocator  had  allowed  it,  the  auctioneer  no  doubt  had  a 
title,  as  factor  or  mandatary,  to  recover  the  money  on  tendering 
delivery  of  the  goods,  as  the  Lord  Ordinary  found  in  the  late  case 
of  Dowall  V.  Allan  *.  But  the  respondent's  lien  being  provided 
for  by  the  money  in  his  hands  beyond  all  doubt,  a  discharge  by 


•  The  Lord  Ordioary*s  interlocutor  was  acquiesced  in. 
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1^9  June  1837.  <  the  advocator,  on  payment  to  him,  would  have  been  a  good  dit- 

^^V^^    *  charge  to  the  purchaser ;  and  as  the  very  question  raised  relates 

Anderson.       *  to  the  advocator's  right  to  give  delivery  and  receive  payment,  the 

*  idea  of  any  responsibility  in  respect  to  the  purchaser  is  out  of  tlie 

*  case. 

<  The  Lord  Ordinary  therefore  holds  it  to  be  clear,  that  the  ar- 

*  restment  did  not  and  could  not  touch  the  money  unpaid  in  the 

<  hands  of  the  purchasers  Who  had  not  'got  delivery.     This  is  not 

*  nearly  so  favourable  as  the  point  laid  down  by  Mr  Bell,  that  an 

<  arrestment  in  the  hands  <  of  a  factor  who  has  sold  and  delirered 
<<  goods,  but  has  not  got  payment,  is  bad  ;'  Bell,  ii.  72.     But,  in 

*  the  present  case,  so  far  was  there  from  being  any  possession  of 

<  the  price  in  the  respondent,  that  nothing  hindered  Mr  Adani,noc- 

*  withstanding  the  sale,  to  have  agreed  with  the  purchasers  to  can- 

<  eel  the  transaction,  he  keeping  his  goods  and  they  their  money. 

<  There  might  be  a  question  about  the  duty,  but  that  is  of  no  con- 

<  sequence.     The  plain  fact  is,  that  the  respondent  bad  not  the 

*  money,  and  had  no  right  in  it  at  the  date  of  the  arrestment. 

<  The  only  other  question,  therefore,  is.  Had  the  respondent  anj 

<  possession  of  the  goods  themselves  which  could  make  an  arrest- 

<  ment  in  his  hands  effectual  to  attach  them  ?   The  Lord  Ordinary 

*  thinks  it  very  clear  that  he  had  not*     The  goods  were  in  the  ad- 

<  vocator's  own  house,  and  the  sale  was  under  his  own  control.   No 

<  more  could  be  sold  than  he  thought  fit;  and  when  arUcIeswere 

*  sold  but  not  delivered,   they  still  remained  where  they  were, 

<  neither  in  the  actual  nor  in  the  constructive  possession  of  the  re- 

<  spondent 

<  The  end  of  the  thing  is,  that  the  respondent,  by  his  application 
^  to  the  Sheriff,  just  attempted  to  defeat  the  whole  substance  of  the 

*  contract  between  him  and  tlie  advocator.     Very  possibly  be  may 

<  have  made  it  under  some  imagination  of  danger  to  himself.    But 

<  a  man  is  not  entitled,  on  imagination  of  danger,  to  disregard  the 

<  plain  interest  of  the  party  with  whom  he  has  contracted,  more 

*  especially  after  being  fully  warned  that  such  a  contingency  might 

*  occur. 

*  The  Lord  Ordinary  has  not  entered  into  all  the  points  discuss* 

<  ed  in  this  case,  which,  though  of  no  great  importance  in  itselfj 

<  does  involve  questions  of  some  delicacy.    But  he  is,  on  the  whole, 

<  of  opinion,  that  according  to  the  good  faith  and  legal  operation  of 

<  the  special  contract,  the  judgment  of  the  Sheriff  cannot  besos- 

*  tained.' 

Anderf^on  reclaimed.    On  advising, 

Lord  Glenlee. — The  Lord  Ordinary  has  done  right  in  recalling 


J 
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the  SherifTs  interlocutor,  and  the  respondent  was  wrong  in  insist-  ^^  June  1837. 
ing  on  his  pleas  in  the  advocation ;  but  I  have  a  difficulty  in  finding    ^^V^^ 
him  liable  in  the  whole  expenses.     I  do  not  think  it  was  altogether  Andereon. 
stranee  in  him  to  present  the  application  to  the  SherifF  in  the  cir-     

^  *^  f^*^  Opinion  of 

CUmStanceS.  Court. 

Lord  Meadowbank. — I  would  have  been  of  the  same  opinion,  but 
for  the  special  bargain  the  advocator  made  with  Anderson :  there- 
fore I  think  he  was  in  mala  fide  in  making  the  application. 

Lord  JasHce^Clerk. — I  agree  with  Lord  Meadowbank. 

Lord  Medwyn. — My  opinion  is  much  the  same.  Here  there  was 
a  regular  agreement;  but  then  it  was  a  private  agreement.  I  am 
for  giving  expenses,  subject  to  some  modification  of  those  incurred 
in  the  inferior  court. 

The  Lords  adhered^  and  found  expenses  due  in  the  advocation^  Judgment, 
and  also  in  the  inferior  court,  subject  to  modification. 

Lord  Ordinary,  Moncreiff.  Act.  A,  Anderson.  Alt.  PatUm.  Jame$ 

Adamj  W.  S.  and  Smitk  j-  KinneoTf  W.  S.  Agents. 

R. 


SECOND  DIVISION. 
No.  CCVIL  29rt  June  1837. 

ALLAN  CAMERON 

against   ' 

Mrs  M.  D.  MACLEAN  CLEPHANE. 

Process. — (Advocation.) — A.  S.  llxft  July  1828,  §  1. — Tack. 
— A  petition  was  presented  to  the  Sheriff  by  the  tenant  of  a  farm^ 
from  which  he  was  about  to  remove,  against  his  landlord  and  his 
factor,  praying  the  Sheriff  to  decern  and  ordain  them  to  take  de- 
livery of  certain  sheep  stock  belonging  to  t/ie  tenant,  and,  in  the 
meantime,  to  interdict  them  from  interfering  with  his  stock  and  pos- 
session of  his  farm,  and  ttjfind  them  liable  in  expenses :  the  Sheriff 
pronounced  an  interlocutor,  declaring  the  extent  to  which  they  were 
bound  to  take  delivery  of  the  sheep  stock,  and  recalling  the  interdict, 
but  containing  no  decemiture  or  finding  of  expenses :— found,  that 
such  interlocutor,  being  merely  declaratory,  and  not  exhausting  the 
merits,  was  not  a  final  judgment  in  terms  of  the  Act  of  Sederunt,  1  \th 
July  1828)  and  that  an  advocation  thereof  was  incompetent. 
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Cameron  v* 
Clephane. 

Narrative, 


29  June  1837.  In  1832,  Cameron  entered  into  a  missive  of  lease  with  Mrs  Mae- 
lean  Clephane's  factor,  for  a  tack  of  the  farm  of  Ensay  for  three 
years,  and  an  agreement  was  then  made,  bearing  that  Cameron  had 
agreed  to  take  the  sheep  upon  the  farm  of  Ensay  at  a  valuatioBt 
from  the  tenant  then  about  to  remove.  Thereafter,  the  £eietor 
agreed  to  take  from  Cameron,  ^  when  you  quit  said  farm,  tke 

*  sheep  stock  which  you  may  have  on  said  farm  of  Ensay,  at  a  va- 

<  luation  to  be  made  by  persons  mutually  chosen  and  agreed  apoo/ 
Cameron,  was,  at  the  time  when  he  took  the  farm  of  Ensay, 

also  tenant  of  the  farms  of  Calgarry  and  Beach,  lying  contiguous 
to  Eosay,  and  which  he  continued  to  possess  during  the  three 
years  of  his  tack  of  Eosay.  As  the  farms  lay  contigaoua,  and 
were  not  separated  by  sufficient  march^dikes,  the  sheep  were  in 
use  to  roam  over  the  whole  three  fEirms  in  search  of  pasture,  and 
thus  became  partly  intermixed. 

In  1835,  Mrs  Maclean  Clephane  entered  into  a  new  lease  of  the 
farm  of  Ensay,  to  commence  at  Cameron's  removal ;  and  under  this 
new  lease,  relying  upon  the  agreement  with  Cameron,  she  bad 
taken  the  tenant  bound  to  purchase  the  proper  shee|>  stock  of  En- 
say, as  distinguished  from  the  stock  of  Calgarry  and  Beach.  Ca- 
meron, however,  having  indicated  an  intention  not  to  remove  at 
the  termination  of  the  tack,  Mrs  Maclean  Clephane  was  under 
the  necessity  of  taking  out  a  decreet  against  him,  and  he  was 
charged  to  remove  upon  the  23d  May,  on  the  ordinary  term  of  six 
days.  On  the  morning  of  the  126th,  Mr  Sbiells,  Mrs  Maclean 
Clephane's  factor,  and  Mr  Cameron,  met  upon  the  farm,  in  order 
that  the  latter  might  cede  his  possession,  and  the  former  might  take 
off  the  stock,  in  terms  of  his  obligation  of  May  1832,  when  Mr 
Sbiells  declined  to  take  delivery  of  the  stock  as  proffered;  Cameron 
maintaining  that  Mrs  Maclean  Clephane  wa^  bound,  under  the 
missive,  to  accept  tlie  whole  stock  tendered,  although  it  consisted 
of  the  mixed  stock  of  Ensay,  Calgarry  and  Beach.  A  protest  was 
then  served  upon  Cameron,  and  he,  on  the  other  hand,  served  a 
counter  protest  upon  Mr  Shiells,  intimating  his  intention  of  retain- 
ing possession  of  the  farm  until  the  whole  stock  tendered  should  be 
'  taken  possession  of  by  Mrs  Maclean  Clephane. 

On  the  28tli  May,  Cameron  presented  a  summary  petition  to  the 
Sheriff  against  Mrs  Maclean  Clephane  and  Mr  Shiells,  praying 
the  Court  to  decern  and  ordain  them  instantly  *  to  take  delivery  of 
« the  petitioner's  sheep  stock  upon  the  farm  of  Ensay  at  a  valua- 

<  tion,  in  terms  of  their  obligation  to  that  effect  produced  herewith ; 

<  and  in  the  meantime,  and  until  such  answers  are  lodged,  to  pro- 

*  nounce  an  interdicti  prohibiting  and  discharging  tlie  said  Mrs 
^  Maclean  Clephane,  and  the  said  Alexander  Sbiells,  from  inter- 
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<  fering  with  the  petitioner's  stock  and  possession  at  Ensay  foresaid ;  99  juDe  1837. 

<  and  to  find  them  liable  in  expenses.'  K^>s/mm^ 

Hei  at  the  same  time,  presented  a  bill  of  suspension  against  the  Cameron  9. 

charge  given  him  apon  the  decreet  of  removing,  but  this  bill  was       ' 

refused  by  the  Lord  Ordinary.  The  respondent  having  lodged  Narrative. 
answers  in  the  SheriiF-court,  the  advocator  did  not  give  in  replies ; 
and  the  SheriiF  having  advised  the  application,  with  the  answers, 
pronounced  the  following  interlocutor :  ^  Finds  it  not  denied  by  the 
petitioner,  that  the  sheep  stock  in  question  grazed  and  now  graze 
both  on  the  farms  of  Ensay  and  Calgarry;  and  further  finds,  that 
by  Alexander  Shiells'  letter  to  the  petiUoner,  No.  3.  of  process,  b^ 
had  only  stipulated  to  take  the  sheep  stock  which  the  petitioner 
may  have  on  the  farm  of  Ensay  by  valuation,  at  the  termination 
of  the  petitioner's  lease  thereof:  In  respect  of  which,  finds  it  only 
obligatory  upon  the  respondents  to  take  the  sheep  stodL  actually 
grazing  upon  the  farm  of  Ensay  at  a  valuation ;  appoints  the  valua- 
tion to  proceed  forthwith,  by  arbiters  mutually  chosen,  in  terms  of 
the  missive  already  referred  to ;  appoints  the  sheep  to  be  gather- 
ed within  the  bounds  of  each  farm,  and  such  sheep  as  may  be 
found  within  the  bounds  of  Ensay  to  be  considered  and  valued  as 
the  stock  pertaining  to  that  farm,  and  the  stock  which  the  respon- 
dents are  bound  to  take  at  valuation ; — the  sheep  not  to  be  dis- 
turbed on  their  respective  pastures  for  two  days  previously  to  the 
gathering  of  the  sheep  for  the  purpose  of  being  valued ;  recalls 
the  interdict  for  prohibiting  the  respondents  from  entering  into 
possession  of  the  farm  of  Ensay,  reserving  to  the  parties  to  pro- 
ceed in  any  action  of  damages  which  they  may  1>e  advised  to  in- 
stitute.'   - .  -      ^ 

The  present  advocation  was  then  brought,  (the  advocator  and  his 
stock  having,  in  the  meantime,  been  ejected  from  the  farm,)  which 
was  met  by  the  plea  of  incompetency,  the  interlocutor  advocated 
not  being  a  final  judgment.  In  answer  to  this,  the  advocator  plead- 
ed^ that  the  judgment  complained  of  was  utterly  illegal  and  in- 
oompetent>  in  respect  that  the  SheriiF  did  not  allow  the  pursuer  to 
see  the  answers  for  the  defenders  and  to  reply,  and  did  not  prepare 
and  adjust  a  record  of  the  pleadings  of  the  parties,  as  required  by 
the  Act  of  Sederunt. 

The  respondent  answered, — the  advocator  cannot  now  plead  the 
alleged  irregularity,  that  no  replies  were  lodged  and  no  record  closed, 
he  having  failed  to  reply  when  it  was  competent  for  him  to  do  so, 
and  not  having  reclaimed  against  the  Sheriff's  interlocutor,  so  as  to 
allow  the  procedure  to  be  rectified  in  the  inferior  court 


The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
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29  June  1837. 


Cameron  v. 
Clepbane. 

Note. 


tbe  only  point  on  which  he  had  been  appealed  to,  and  remoybg 
the  interdicti  he  leaves  the  matter  to  proceed  in  the  conrae  io 
which,  but  for  that  special  appeal,  it  would  hare  proceeded,  and 
according  to  which  he  plainly  understood  it  would  again  proceedi 
after  that  only  difficulty  had  been  resolved. 
*  When  this  is  obviously  the  substance  and  tenor  of  the  wbole 
proceedings,  it  is  really  mere  cavilling,  wit)i  a  view  to  this  ques- 
tion of  competency,  to  observe,  that  the  conclusions  of  the  origi-' 
nal  petition  are  petitory,  and  not  declaratory,  and  therefore  could 
not  be  exhausted  without  a  decree.     The  words  no  doubt  are, 
that  the  respondents  should  be  ordained  and  decerned  to  take  d^ 
livery  of  the  sheep  stock  upon  the  farm  of  Ensay  at  a  valuation, 
in  terms  of  their  obligation ;  but  the  true  meaning  is  only,  that 
it  should  be  declared  that  the  just  construction  of  their  obligation 
imported  that  they  should  be  bound  to  take,  as  the  stock  of  En- 
say,  all  the  sheep  the  complairier  had  required  them  to  take,— 
for  upon  no  other  point  was  there  the  slightest  dispute ;  and,  a^ 
cordingly,  when  the  respondents  came  to  state,  in  the  close  of 
their  answers,  what  it  is  that  they  required  of  the  Sheriff,  it  is  not 
a  little  remarkable,  that  what  they  propose  as  the  antithesis  of  this 
conclusion  of  the  complainer  is  in  words  almost  exactly  ideoticaL 
They,  in  express  terms,  crave  that  Judge    *  to  find  tbe  com- 
plainer bound  to  deliver  the  stock  on  the  form  of  Ensay,  aocord- 
ing  to  agreement,'  the  substance  and  palpable  meaning  here 
again  being  merely,  that  he  should  find  the  true  import  of  the 
agreement  to  be,  that  great  part  of  what  had  been  offered  to  the 
valuators  was  not  truly  the  sheep  stock  upon  Ensay. 
<  In  these  circumstances  the  Lord  Ordinary  is  of  opinion,  that  the 
judgment  would  have  exhausted  the  whole  cause,  although  it  had 
merely  found  that  the  respondents  were  only  bound  to  take  at  a 
valuation  the  sheep  which  were  constantly  or  habitnally  gmei 
upon  Ensay,  and  not  all  that  might  have  been  occasionally  there, 
or  might  by  possibility  have  been  nudntained  on  its  pasture;  and 
as  the  respondents  were  willing  to  do  this,  declared  the  interdict 
at  an  end.    But,  in  reality,  the  Sheriff  has  done  a  great  deal  more: 
He  has  not  only  made  a  deliverance  to  this  effect  generally}  but 
has  laid  down  a  distinct  criterion  for  ascertaining  what  sheep  ahonid 
be  held  to  belong  to  this  farm,  and  found  in  express  terms  that 
those  so  identified  ^  are  to  be  considered  as  the  stock  which  the 
'  respondents  are  bound  to  take  at  a  valuation.'    Now  this  appears 
to  the  Lord  Ordinary  to  be  a  precise  answer  to  the  prayer  of  the 
complainer's  petition,  <  to  ordain  and  decern  tbe  respoodenta  to 
take  delivery  of  the  stock  on  Ensay  at  a  val  nation,  accordioif  to 
their  obligation/  as  well  as  to  the  corresponding  creving  ^  ^^ 
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respondents,  '  to  find  the  complainer  bound  to  deliver  the  stock  29  June  1837. 
'  on  Ensay  according  to  agreement/  I'be  judgment,  therefore, 
not  only  explains  the  agreement  in  a  practical  and  conclusive 
way,  which  was  all  that  was  really  wanted,  but  it  complies  in 
form  with  the  requisition  of  both  parties,  by  finding,  that  the  re- 
spondents are  bound  to  take  at  a  valuation  (and  the  complainer 
consequently  to  deliver)  the  stock  brought  within  the  range  of 
the  agreement  by  the  meaning  thus  judicially  fixed  on  it.  After 
the  case  of  Anderson,  it  will  scarcely  be  maintained  that  a  find*- 
ing,  that  the  parties  were  bound  respectively  to  deliver  and  to 
take  the  stock  thus  defined,  is  not  equivalent  to  a  decerniture  on 
them  so  to  take  and  deliver ;  and  yet  if  there  had  been  such  a  de- 
cerniture, it  does  not  occur  how  it  could  have  been  questioned 
that  the  judgment  was  final. 

*  The  respondents,  indeed,  suggested  thatthe  parties  mightstill  have 
refused  to  take  and  deliver  on  these  terms,  or  that  the  valuators 
might  liave  declined  acting,  or  that  they  or  the  parties  might  have 
misconducted,  or  been  alleged  to  have  misconducted  themselves 
in  the  course  of  the  valuation ;  in  all  which  cases  it  would  have 
been  competent  to  have  come  back  to  the  Sheriff  as  in  a  depend** 
ing  process,  in  spite  of  the  judgment  complained  of,  which  they 
therefore  assume  could  not  have  been  a  final  judgment  Now,  in 
so  £ar  as  these  cases  proceed  on  an  assumption  of  the  contumacy 
or  refusal  of  the  parties  to  obtemper  the  judgment,  it  is  at  once 
admitted  that  it  would  be  both  competent  and  necessary  to  come 
back  to  the  Sheriff;  not,  however,  for  any  new  or  additional  judg- 
ment, but  solely  for  the  form  of  a  decree,  under  which  it  might 
be  legally  enforced ;  and  as  to  any  supposed  misconduct  of  the 
valuators,  or  other  persons,  it  is  apprehended,  that  as  they  were 
not  acting  under  any  judicial  appointment,  nor  with  any  view  to 
report  to  a  court,  although  application  might  probably  be  made 
for  redress  to  the  Judge  Ordinary,  it  could  not  properly  be  held 
to  be  ah  application  in  a  depending  cause,  to  which  these  indivi^ 
duals  were  in  no  way  parties,  and  in  which  no  directions  had  been 
given  for  their  conduct 

*  If  the  advocation  is  competent,  it  is  supposed  there  can  be  no 
doubt  that  the  judgment  of  the  Sheriff  must  be  recalled,  as  inept 
and  null :  But  as  the  complainer  and  his  stock  have  been  finally 
ejected,  and  he  has  sought  his  relief  by  an  action  of  damages, 
there  is  no  longer  a  cause,  either  for  renewing  the  interdict,  or 
fixing  what  sheep  should  be  submitted  to  valuation ;  and  therefore 
it  would  be  absurd  to  remit  to  allow  replies,  and  close  a  record, 
or  indeed  to  take  any  other  steps  in  the  summary  process.' 

The  respondent  reclaimed, 
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29  jrune^837.  Graham  Bell — The  only  question  is  the  competency  of  the 
application,  which  much  depends  upon  the  prayer  of  the  petition 
to  the  Sheriff.  Now,  there  are  three  things  craved  in  the  petition: 
Ist^  To  ordain  the  respondent  to  take  the  sheep ;  2d^  for  interdict; 
and,  Sdj  for  expenses.  There  is  no  decree  in  the  Sheriff's  judg- 
ment, nor  any  judgment  on  the  merits,  and  no  finding  as  to  ex- 
penses. But  it  is  not  because  expenses  are  not  disposed  of  that 
the  interlocutor  is  not  final.  The  true  test  of  finality  is,  Ist,  Whe- 
ther the  interlocutor  exhausts  the  case  ;  and,  2(/,  Whether  the  partj 
could  have  gone  back  to  the  judge  and  asked  any  thing.  Here 
there  is  no  decerning, — no  final  judgment, — nothing  equivalent  to 
decerniture ;  only  a  simple  appointment  on  both  parties.  Either 
of  them  could  have  gone  back  to  the  Sheriff;  or  if  a  party  had  failed 
to  obtemper  the  order,  it  was  clearly  competent  for  the  other  to 
have  asked  the  Sheriff  to  do  something  else.  It  is  not  suflBcient  to 
show  that  it  is  final,  that  an  interlocutor  exhausts  the  case  on  the 
merits ;  for  it  is  often  necessary  to  apply  the  findings. 

Dean  of  Faculty, — The  special  nature  of  the  application  to  the 
Sheriff  admits  of  the  relaxation  of  the  rule  applicable  in  ordioarj 
actions. 


Opinion  of 
Court. 


Judgmcot. 


lA>rd  Medwyn. — This  is  important  to  the  law^  and  I  think  the  ad* 
vocation  was  incompetent.  Nothing  had  been  done  by  the  Sheriff, 
except  to  pronounce  certain  declaratory  findings,  which  were  in- 
structions for  doing  something  which  would  lay  the  foundation  for  an 
interlocutor  disposing  of  the  application.  Here  the  petition  contained 
a  prayer  like  the  conclusions  of  an  ordinary  action ;  and  the  case  was 
not  exhausted,  because  there  had  been  no  decerniture,  and  the  par* 
ties  bad  it  in  their  power  to  have  gone  back  to  the  Sheri£  A  final 
Judgment  means  a  judgment  that  is  extractable,  bnt  here  nothing 
was  found  but  what  was  merely  declaratory.  In  regard  to  the  time 
of  stating  the  objection^  as  noticed  in  the  Lord  Ordinary's  note,  I 
have  great  doubts  if  it  was  in  time.  The  objection  should  bare 
been  taken  in  initio  litis ;  Buist,  19th  Jan.  1882 ;  but  on  the  whole 
I  consider  that  it  was  pars  judicis  to  entertain  the  objection. 

The  other  Judges  concurred  in  the  views  of  Lord  Medwyn,  and 
altered  the  interlocutor,  and  sustained  the  objection  to  the  compe* 
tency  of  the  advocation,  but  found  no  expenses  due. 

Lord  OrdinaiT,  J^ffreif.  Act  Dean  ofFae,  (Hope,)  Buchtman.  Ah.  SoL-Ca* 
(Riaherjird,)  Qraham  BeH  Sang  4r  Adam,  S.  &  C.  and  Gi&ara  f  Denaldm, 
W.  S.  Agents. 

R. 
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No.  CCVIIL  30^A  June  1837r 

ROBERT  ROSS 
againU 

JAMES  WEBSTER. 

Process.  —  Bill-Chamber.  —  Extract.  —  Act  of  Sederunt, 
6th  March  \^29.'^Found  by  th£  wlwk  Covrt^  that  the  above 
Act  of  Sederunt^  requiring  a  doquet  to  be  annexed  to  extracts  of  de- 
crees mentioning  the  writer  and  collator  thereof  and  the  date  of  its 
completion  by  the  extractor's  signature^  does  not  apply  to  decrees  for 
expenses  in  the  Bill^  Chamber. 

In  this  case  the  following  point  arose  ;  The  Act  of  Sederunt,  6tli  Narrative. 
March  1829,  on  the  preamble,  that,   <  according  to  established 

<  usage,  all  extracts  of  the  decrees  of  this  Court,  and  of  other  courts 
^  of  law  in  this  kingdom,  bear  the  dates  at  which  such  decrees  re- 
^  spectively  were  pronounced,  but  that,  under  the  present  regulations 

*  as  to  the  extracting  of  decrees  established  by  Acts  of  Parliament 
^  and  Acts  of  Sederunt  of  this  Court,  questions  have  arisen  and  may 

*  arise,  as  to  the  exact  dates  at  which  extracts  of  decrees  Were  com- 

*  pleted  by  the  signature  of  the  extractor,'  proceeds  to  *  enact  and  or« 

*  dain  that  from  and  after  the  first  of  May  next,  there  shall  be  annex- 

<  ed  to  all  extracts  a  doquet  in  the  handwriting  of  the  oflScer  by  whom 

<  the  extract  is  signed^  stating  by  whom  it  was  written,  by  whom 

<  it  was  collated,  and  at  what  date  it  was  completed  by  the  signature 

<  of  the  extractor.     And  in  all  cases  where  such  doquet  has  not  been 

*  duly  made,  the  extract  shall  be  held  as  improbative.'  A  penalty 
of  L.5  is  also  imposed  on  the  extractor  who  should  fail  to  comply 
with  this  regulation. 

The  present  suspension  of  a  charge  on  a  decree  for  expenses  ob- 
tained firom  the  Lord  Ordinary  on  refusing  a  bill  in  the  Bill*Cham* 
ber,  was  brought,  on  the  ground  that  there  was  no  doquet  annexed 
to  the  decree,  as  required  by  the  abore  Act  of  Sederunt. 

The  Court  ordered  minutes  of  debate  to  be  laid  before  the 
whole  Judges,  who,  with  the  exception  of  Lord  Cuninghame,  who 
declined  himself,  as  he  had  formerly  been  counsel  in  the  cause, 
returned  the  following  unanimous  opinion  :  *  We  are  of  opinion, 

<  that  the  Act  of  Sederunt,  6th  March  1829,  does  not  apply  to  ex- 
^  tracts  of  decrees  for  expenses  in  the  Bill- Chamber;  aud  there- 
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Roes  V.  Web- 
ster. 


fore  that  the  provision  which  declares  an  extract  improbatiTe  with- 
out the  annexation  of  a  doquet  in  the  handwriting  of  the  officer 
by  whom  the  extract  is  signed,  stating  by  whom  it  was  written, 
by  whom  it  was  collated,  and  at  what  date  it  was  completed  by 
the  signature  of  the  extractor,  does  not  affect  the  extracts  of  the 
decerniture  for  expenses  upon  which  the  suspension  in  this  case 
is  founded.  At  the  same  time,  we  think  it  advisable  that  the 
practice  should  be  continued,  which  it  appears  has  been  of  late 
adopted  in  the  Bill- Chamber,  of  affixing  the  date  of  compledog 
it  to  such  extracts.' 


Judgment. 


On  resuming  the  cause  along  with  this  opinion,  the  Lord  Presi- 
dent observed,  that  an  Act  of  Sederunt  should  be  passed  for  the  pur- 
pose of  carrying  into  effect  the  recommendation  contained  at  the 
close  of  the  opinion. 

Their  Lordships  pronounced  this  interlocutor :    <  Find,  in  cod- 

*  formity  with  the  opinions  of  the  consulted  Judges,  that  the  Act  of 

<  Sederunt,  6th  March  1829,  does  not  apply  to  the  extracts  of  de- 

*  crees  for  expenses  in  the  Bill- Chamber,  and,  therefore,  that  the 

<  diligence  is  not  on  that  account  objectionable ;  and  remit  to  the 

*  Lord  Ordinary  to  proceed,  &c.  reserving  all  questions  of  expen- 


•  ses.' 

Act.  RusaeU,  Alt.  Neava, 

Agents.         S,  Clerk. 


Greig  ^  Morton,  W.  S.  and  W.  MUkr,  S.  S.  C 

C.R. 


FIRST  DIVISION. 


No.*CCIX. 


aOik  Jtme  1837. 


WILLIAM  DUNLOP  AND  COMPANY 

against 

GEORGE  ANTHONY  LAMBERT  and  Others. 

Process. — (Title  to  pursue.) — Periculum. —  Sale.  —  Whtn 
the  vendors  of  goods  had^  by  the  orders  of  the  vendee,  charged  itn 
in  the  invoice  with  the  expenses  of  freight  and  insurance,  and  th 
goods  were  lost  at  sea,'-found  by  a  majority  of  the  Court,  in  resped 
of  the  written  evidence  of  the  risk  being  with  the  vendee,  that  die 
vendors  had  no  title  to  pursue  the  shipowners  for  the  price  ofthegoois 
lost ;  although  the  vendee  deponed  thai  they  were  to  be  safely  ddivered 
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at  the  port  of  destination^  before  they  were  to  be  considered  as  his  SO  June  1837 
property^  and  that  he  believed  the  loss  was  sustained  by  the  vendors.     ^^V^^ 

^  Dunlop  and 

Company  17. 

'  This  was  an  action,  brought  by  the  pursuers  against  the  defenders,  Lamben  and 

>  for  the  invoice  price  of  a  puncheon  of  whisky,  shipped  by  the     ^^^[^ 

I  pursuers  on  board  the  defenders'  steam-ship,  addressed  to  the  pur-  Narrative. 

I  chaser,  Mr  Robson,  in  Newcastle,  which  veas  lost,  as  the  pursuers 

B  alleged,  by  improperly  stowing  it  on  deck.     The  summons,  as 

I  amended,  bore  a  statement  of  the  pursuers  having  <  undertaken  by 

<  their  agreement,  and  being  answerable  to  the  said  Mathew  Rob- 

*  son,  for  the  safe  delivery  of  the  said  puncheon ;'  and  that  they 
had  <  reshipped  another  of  equal  value  in  lieu  or  payment  of  the 

i  ^  one  so  lost  by  the  defenders.' 

Defences  were  lodged,  in  which  it  was  objected,  that  the  pur* 
suers  had  no  interest  to  insist,  as  the  goods  were  at  the  risk  of 
!  Robson,  the  vendee.     And  on  the  merits,  that  the  puncheon  was 

justifiably  sacrificed  for  the  safety  of  the  ship. 
The  following  issues  were  sent  to  a  jury : 

*  1.  Whether,  on  or  about  the  3 1st  day  of  August  1833,  the  pur-  Issues. 

<  suers  shipped  a  puncheon  of  spirits  on  board  the  Ardincaple  of 
'  Newcastle,  a  vessel  belonging  to  the  defenders,  for  the  purpose  of 
^  being  conveyed  to  Newcastle,  and  delivered  to  Mathew  Robson, 
^  Collier  Row,  Hough ton-le- Spring,  care  of  Mr  Lattimer,  New** 

<  castle  ?  And, 

<  2.  Whether  the  defenders  wrongfully  failed  to  deliver  the  said 

*  puncheon  to  the  said  Mathew  Robson,  and  are  indebted  and  restr 

<  ing  owing  to  the  pursuers  in  the  sum  of  L.7d,  9s.,  or  any  part 

<  thereof,  with  interest  thereon,  as  the  value  of  the  said  puncheon 

<  of  spirits.' 

The  case  was  tried  before  the  Lord  President,  2l8t  March  1837. 

It  appeared  from  Robson's  deposition,  that  in  August  1833  he 
ordered  the  pursuers  to  send  the  whisky,  to  insure  it,  and  to  charge 
the  expenses  of  that  and  the  freight  in  the  invoice  to  him ;  that 
the  pursuers  shipped  the  puncheon,  and  sent  a  bill  of  lading  to 
Robson,  with  an  invoice,  which  was  produced,  from  which  it  ap- 
peared that  freight  and  insurance  were  charged  against  him ;  and 
that  a  bill  was  drawn  by  the  pursuers  upon  him  for  the  amount  of 
the  invoice,  and  renewed  when  due,  in  consequence  of  another  pun- 
cheon being  forwarded  by  the  pursuers,  in  place  of  the  first,  which 
had  by  this  time  been  lost 

The  invoice  of  the  second  puncheon  was  accompanied  by  a  letter 
from  the  pursuers,  containing  the  following  passage :  ^  This  we 

*  hope  will  arrive  safe,  and  please  well.     We  would  have  sent  it 
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SO  June  1B37.  <  by  the  last  vessel,  but  as  we  were  told  the  former  pun.  bad  come 

<  ashore  near  Bambro',  we  delayed  doing  so.  But  as  there  is  now 
'  little  or  no  hope  of  it  ever  being  heard  of»  this  pun.  will  repkoe 
^  it,  and  the  transaction  will  stand  settled  by  your  former  acoept- 

<  ance,  all  but  the  trifling  balance.     This  comes  to  more  than  the 

*  former,  which  can  be  settled  in  next  transaction,  which  we  hope 

<  will  be  soon.     The  Tyne  sails  to-morrow.     We  could  not  get 

<  insurance  done  here.     If  you  wish  to  insure,  you  will  get  it  dooe 

*  lower  in  Newcastle.  And  we  remain,'  &c.  And  Robson  in- 
sured this  second  puncheon  at  Newcastle,  in  consequence  of  the 
pursuers'  advice. 

Robson,  on  the  other  hand,  stated  in  his  deposition,  *  That 
the  said  puncheon  was  to  be  safely  delivered  on  the  quay  at  New- 
castle-upon-Tyne, before  deponent  was  to  consider  it  his  pro- 
perty: That  deponent  has  not  received  a  farthing  for  the  loss: 
That  deponent  made  an  aflSdavit  that  the  puncheon  was  ordered 
from  Messrs  Dunlop,  and  lost  at  sea :  That  deponent  got  a  letter 
from  Newcastle  from  the  agents  of  the  Ardincaple  there,  stating 
that  he  had  to  make  an  affi<1avit  before  a  magistrate  that  the 
puncheon  that  was  lost  was  his :  That  the  said  letter  was  a  cir- 
cular letter :  That  deponent  made  that  affidavit,  supposing  it  to 
be  a  matter  of  form,  to  enaUe  Messrs  Dunlop  of  Ekiinburgh  to 
recover  the  amount  of  insurance :  That  deponent  had  no  idea  that 
Messrs  Dunlop  had  acted  at  that  time  as  their  own  underwriters : 
That  the  loss  of  said  puncheon  did  not  cost  deponent  one  farthing: 
That  deponent  believes  Hhat  the  loss  of  the  said  puncheon  was 
sustained  by  Messrs  Dunlop.' 

The  defenders  at  the  trial  led  no  evidence. 

The  Lord  President  in  bis  charge  observed,  <  That  under  the  ad- 
missions made  by  the  defenders'  counsel,  the  pursuers  appeared  to 
be  entitled  to  a  verdict  upon  the  first  issue ;  and  that  the  only  ques- 
tion in  dispute  related  to  the  second  issue,  and  did  direct  the  said 
jury  in  point  of  law, — ^That  as  it  appeared  that  the  pursuers,  at  the 
time  of  furnishing  the  puncheon  of  spirits  in  question,  had  sent  an 
invoice  thereof  to  Mathew  Robson,  the  purchaser,  bearing  that  the 
same  had  been  insured,  and  that  the  freight  thereof  and  insurance 
were  charged  against  the  said  Mathew  Robson  in  the  said  invoice, 
the  pursuers  were  not  entitled  in  law  or  interest  to  recover  the 
value  of  the  said  puncheon  from  the  defenders.' 

The  pursuers  brought  the  present  bill  of  exceptions  against  the 
charge. 


At  advising, 

The  exceptors  pleaded — That  the  charge  was  unsound  in  point 
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of  laW)  as  it  was  made  out,  that  by  the  agreemeat  with  Robson  they  30  June  1837, 
were  the  proprietors  till  the  puncheon  was  delivered  at  Newcastle,     ""^^v^n^ 
and  the  risk  being  theirs,  the  title  to  pursue  was  evident;  that  comiMm'^cf 
Robson  had  sworn  that  this  was  the  agreement,  and  that  it  was  not  Lambert  and 
denied'  that  another  puncheon  had  been  sent  to  replace  the  first ;  ^^^^^"^ 
and  Robson  accordingly  renewed  the  bill  for  the  price  of  the  ori*  Exceptors' 
ginai  puncheon  on  account  of  the  secopd,  and  that  he  had  sworn     ^^ 
that  he  had  suffered  no  loss. 

The  defenders  pleaded — That  assuming  they  were  liable  for  the  Defenders* 
loss  of  the  puncheon,  the  pursuers  were  not  the  parties  entitled  to  ^^^'^' 
sue,  as  it  was  proved  by  the  writings  produced — by  the  bill  of  lading 
sent  to  him,  and  the  invoice  charging  him  with  freight  and  in- 
surance, that  the  risk  was  with  Robson :  That  his  belief  of  this  at 
the  time  was  clear,  from  his  admitting  that,  he  had  ordered  an  in- 
surance to  be  made  at  his  expense,  which  was  quite  inconsistent 
with  his  subsequent  statement,  that  he  believed  the  risk  to  lie  with 
the  pursuers. 

'L&rd  GiUies. — \  think  the  charge  is  right.  Opinion  of 

Lord  Mackeneie.'^l  have  felt  considerable  difficulty  in  this  case, 
but  I  concur  with  Lord  Gillies  in  thinking  that  the  charge  is  right, 
because  I  think  the  groufids  of  the  summons  have  not  been  proved 
by  the  pursuer.     No  doubt  the  issue  is  general,  as  to  the  defenders' 
liability ;  but  that  issue  cannot  be  looked  on  as  a  mere  abstraction  : 
it  has  reference  to  the  grounds  of  the  summons,  and  the  pursuers 
cannot  get  a  verdict  except  on  some  of  them.  •    Now,  that  which  is 
contained  in  the  marginal  note  is  the  real  ground  of  liability,  where 
it  is  stated  tliat  the  pursuers  undertook  by  their  agreement,  and 
were  answerable  to  the  said  Matbew  Robson,  for  the  safe  delivery 
of  the  said  puncheon.     It  was  said,  that  this  agreement  was  under- 
taken before  the  loss,  and  sa  that  this  party  had  a  right  to  recover. 
Now,  I  do  not  think  that  .tbi»  could  possibly  have  been  proved, 
when  we  take  into  view  the  invoice  and  the  evidence  of  Robson. 
Both  puncheons  were  in  the  same  situation,  with  this  difference, 
that  in  the  one  case  the  insurance  was  made  by  Dunlop  and  Com- 
pany, and  that,  in  the  other,  Robson  himself  effected  the  insurance 
at  Newcastle ;  but  the  former  insurance  was  as  much  for  his  behoof 
as  the  latter.     In  the  first  instance,  in  which  the  shippers  were  their 
own  insurers.  Would  Robson  order  insurance  to  be  made  upon 
goods  in  which  he  had  no  concern  ?  It  is  clear,  that  after  that  order 
the  pursuers  could  not  have  had  the  risk.    If  that  was  the  situation 
of  the  first,  the  second  was  in  the  very  same  condition  ;  and  the  in- 
surance was  made  on  it  in  that  case  by  the  vendee  himself,  clearly 
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30  June  1837.  showing  his  interest  in  it.  Now,  I  cannot  see  that,  in  the  face  of 
all  this,  we  can  hold  that  there  is  proof  of  any  agreement  that  the 
shippers  were  to  be  answerable,  and  to  run  the  risk  of  the  goods 
until  delivery.  Indeed,  in  my  opinion  there  is  no  evidence  of  it 
whatever;  and  although  Robson  may  state  that  such  was  his  opinion, 
I  cannot  hold  it  to  have  been  proved. 

Lord  Corehouse  *• — When  I  first  looked  at  the  record  in  this  case, 
I  was  inclined  to  think  that  the  direction  given  at  the  trial  was 
well  founded  ;  but,  on  further  consideration,  I  have  arrived,  though 
with  great  diffidence,  at  an  opposite  conclusion. 

The  facts  of  the  case  are  admitted.  The  pursuers  sold  a  pan- 
cheon  of  whisky  to  Robson  of  Newcastle,  which  they  duly  shipped 
on  board  of  the  Ardincaple.  They  transmitted  to  him  a  bill  of 
lading,  and  an  invoice  of  the  price,  together  with  a  draft  for  the 
amount,  which  he  accepted.  It  is  clear,  therefore,  that  the  pur- 
suers had  made  constructive  delivery  of  the  puncheon  to  Robson 
by  the  shipment. 

In  reference  to  the  question  which  afterwards  arose,  there  are 
two  views  which  deserve  attention.  The  first  involves  a  matter 
of  fact ;  the  second  depends  upon  the  law  of  the  case. 

In  the  first  place,  the  pursuers  aver  that  it  was  a  condition  of 
the  agreement,  that  they  should  undertake  and  be  answerable  to 
Robson  for  the  safe  delivery  of  the  puncheon.  Robson  has  posi- 
tively sworn  that  this  was  the  case.  The  defenders  say  that  he 
must  be  in  a  mistake,  because  he  had  directed  the  pursuers  to  effect 
an  insurance  on  the  puncheon.  But  that  is  not  a  necessary  coo- 
sequence.  The  insurance  would  cover  only  one  class  of  risks  to 
which  the  puncheon  was  exposed  in  its  transit,  the  risks  which 
arose  from  the  perils  of  the  sea.  But  there  were  other  risks  not 
covered  by  the  insurance ;  for  example,  loss  by  the  fault  or  negli- 
gence of  the  mariners,  not  amounting  to  baratry :  that  is  the  very 
circumstance  here  alleged  to  have  taken  place.  The  fact  of  Bob- 
son  having  directed  an  insurance  to  be  effected  is  not  incompatible, 
therefore,  with  his  deposition,  that  it  was  the  understanding  and 
agreement  of  both  parties  that  the  pursuers  were  to  be  liable  for 
the  safe  delivery  of  the  puncheon.  Further,  it  is  proved  that  the 
pursuers  considered  this  to  be  the  nature  of  their  agreement,  for, 
as  soon  as  they  learned  that  the  puncheon  was  lost,  they  sent  an- 
other to  Robson.  They  did  not  do  this  on  account  of  any  liability 
attaching  to  them  as  insurers,  for  they  were  not  liable  as  insureis 
to  make  good  a  loss  which  arose  from  the  fiiult  or  negligence  of 
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the  mariners.     Considering  the  oatk  of  Robson,  therefore,  as  to  30  June  1837. 
his  understanding  of  the  nature  of  the  contract,  and  the  real  evi-     ^'^V*^ 
dence  afforded  by  the  conduct  of  tlie  pursuers  as  to  their  under-  ^>  "^pwiy*". 
standing  upon  the  subject,  I  am  inclined  to  think  it  proved,  in  point  Lambert  and 
of  fact,  that  the  contract  was  of  the  nature  libelled.     But  if  the     ^  ^"^ 
pursuers  were  responsible  for  the  safe  delivery  of  the  puncheon  to  Opinion  of 
Robson  at  Newcastle,  the  loss  during  the  transit  was  a  loss  to  them    ^"'^ 
and  not  to  Robson,  and  they  were  entitled  to  recover  the  value 
from  the  defenders  if  the  puncheon  was  lost  in  consequence  of  im- 
proper stowage,  which,  in  the  question  now  raised,  we  must  assume 
to  be  the  fact 

But,  in  the  second  place,  granting  that  the  agreement  was  diffe- 
rent from  what  both  the  vendors  and  the  vendee  alleged  it  to  have 
been,  and  if  the  puncheon,  the  ownership  of  which  was  transferred 
to  the  vendee  by  the  transmission  of  the  invoice  and  by  the  con- 
structive delivery,  is  to  be  held  to  have  been  at  the  vendee's  risk, 
it  appears  to  me,  even  on  that  assumption,  that  the  pursuers  were 
entitled  to  recover  the  value  from  the  defenders,  if  it  were  lost  by 
their  fault ;  and  that  the  instance,  therefore,  is  good.  After  the 
storm  had  occurred,  and  the  puncheon  was  lost,  the  conduct  of  the 
vendors  and  vendee  necessarily  infers,  in  that  view,  that  the  first 
contract  was  annulled  of  consent,  and  a  second  entered  into.  The 
pursuers  sent  a  second  puncheon  to  Robson  for  the  purpose  of  re- 
placing the  first,  and  they  made  no  additional  charge  against  him 
e:Ecepting  for  a  trifling  difference  arising  from  the  superior  quality 
of  the  spirits  which  were  last  sent,  and  Robson  acquiesced  in  the 
substitution  of  the  second  puncheon  for  the  first  Now,  although 
there  had  been  a  constructive  delivery  of  the  first  puncheon,  there 
had  been  no  actual  delivery ;  and  as  the  article  was  lost  during  the 
transit,  nothing  remained  but  personal  claims  and  personal  liabilities, 
as  between  the  parties  connected  with  the  purchase  and  carriage 
of  the  puncheon.  In  these  circumstances,  suppose  that,  at  any 
period  after  Robson  had  taken  and  accepted  the  second  puncheon 
as  replacing  the  first,  and  had  been  charged  with  Tts  price,  the  first 
puncheon  had  been  fished  up,  or  had  been  found  on  the  neighbour- 
ing coatft,  to  whom  did  that  first  puncheon  then  belong  ?  If  Rob- 
son, or  any  assignee  of  Robson,  had  claimed  it  as  his  property,  I 
consider  that  such  a  claim  would  have  been  fraudulent  The  only 
right  which  Robson  ever  acquired  to  it,  was  under  the  agreement 
which  had  been  annulled  by  his  consent,  after  which,  as  he  had 
received  the  second  puncheon,  he  was  liable  for  the  price  of  that 
second  puncheon  alone ;  he  had  no  right  to  claim  the  first,  and  was 
under  no  obligation  to  pay  the  price  of  it  If,  therefore,  he  had 
claimed  the  first,  his  claim  would  have  been  unfounded,  and  the 
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30  June  1837.  pursuers,  in  competition  witb  him,  would  have  been  entitled  to  it, 
^•^V**^  notwithstanding  the  constructive  delivery  which  had  taken  place. 
Compa^iy"t;.  ^^^  vcndor,  who  has  made  constructive  delivery,  may  stop  in  tran- 
Lambcrt  and  situ  on  the  ground  of  fraud,  as  your  Lordships  have  often  found.  In 
Othei^  like  manner,  in  this  case,  the  pursuers,  notwithstanding  the  con- 
Opinion  of  structive  delivery  of  the  first  puncheon,  could  have  stopped  it  ia 
Court.  transitu,  and  vindicated  it  as  their  property,  had  Robson  daimed 

it  after  he  had  ag^reed  to  receive  and  did  receive  the  second.  Bot 
if  they  had  that  right,  they  had  a  title  to  recover  the  price  from 
the  defenders  in  consequence  of  the  loss  which  has  happened.  The 
price  of  the  spirits  is  now  in  the  hands  of  the  defenders,  who  can- 
not refuse  to  account  for  it  to  the  party  who  would  have  been  in- 
titled  to  stop  in  transitu,  supposing  the  puncheon  to  have  been  ex- 
tant and  in  their  hands.  Notwithstanding  the  constructive  delivery 
to  the  vendee,  the  proceedings  which  subsequently  took  place  rein- 
vested the  vendors,  in  whose  name,  therefore,  I  think  the  present 
action  is  correctly  brought.  The  case  would  have  been  different 
if  the  bill  of  lading  had  been  indorsed  by  Robson  to  a  third  party, 
who  was  in  bona  fide,  and  who  had  given  a  valuable  consideration 
for  it.  But  there  is  no  question  here  either  with  Robson  or  bis 
assignee.  The  bill  of  lading  never  was  assigned,  and  Robson  does 
not  claim  the  spirits. 

But  the  argument  may  be  carried  farther  even  than  this.  There 
is  no  question  here  of  real  right,  the  subject  itself  being  lost.  It 
is  a  mere  personal  claim  for  the  price  of  a  subject  to  which  Robion 
was '  entitled,  before  he  received  the  second  puncheon  from  the 
pursuers,  but  to  which  he  was  no  longer  entitled  after  he  had  ac- 
cepted of  that  puncheon.  Now,  it  certainly  cannot  be  maintainedy 
according  to  mercantile  practice,  that  a  formal  retransmission  of  the 
bill  of  lading  by  the  vendee  to  the  vendors,  and  a  deed  of  assigna- 
tion of  the  vendee's  claim  against  the  shipowners,  was  requisite  to 
enable  the  vendors  to  recover.  If  ever  there  was  a  case  in  which 
an  implied  assignation'  can  be  recognised,  this  case  is  of  that  de- 
scription. The  bargain  relative  to  the  second  puncheon  necessarily 
infers  that  Robson  gave  up  to  the  pursuers  all  claim  for  the  price 
of  the  first. 

If  tlie  owners  of  the  ship  occasioned  the  loss  of  the  puncheon  by 
stowing  it  improperly,  as  was  found  by  the  verdiet,  they  were  liable 
for  the  price  of  it,  either  to  the  pursuers,  the  vendors,  or  to  Robson, 
the  vendee.  Robson  does  not  claim  it.  I  am  satisfied,  therefore, 
that  the  right  is  in  the  pursuers,  tbut  they  have  a  good  title  to  in- 
sist, and  that  the  action  was  correctly  brought  in  their  name. 

A  doubt,  which  was  started  with  regard  to  the  terms  in  which 
the  summons  is  conceived,  appears  to  mc  unfounded.     1  am  there* 
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fore  of  opinion,  tLat  the  pursuers  were  entitled  to  maintain  the  30  June  1837. 
action,  and  that  the  jury  should  have  been  so  directed.  '^"^V^^ 

Lord  President* — I  retain  the  opinion  wbieh  I  entertained  at  tlie  coin*°M*°if 
trial.     I  think  it  is  an  undoubted  fact,  that,  by  a  written  contract,  Lambert  and 
Dunlop  and  Company  were  completely  divested.     They  sent  a  ^^^^"' 
bill  of  lading,  as  was  ordered,  and  shipped  the  goods,  and  fulfilled  Opinion  of 
their  commission.     Robson  had  desired  Dunlop  and  Company  to  ^^^' 
insure,  and  to  charge  the  insurance  against  them:  this  they  accord- 
ingly did,  and  the  contract  was  completed  in  writing.     Now,  is  it 
not  extraordinary,  that,  where  a  writing  so  clearly  indicating  the 
intention  of  parties  is  found  disadvantageous  to  one  or  both,  that 
they  should  be  allowed  to  come  forward  and  say  that  their  under- 
standing was  so  and  so  ?   Where  a  contract  is  reduced  to  writing 
on  both  sides,  it  cannot,  in  my  opinion,  be  done  away  with  in  this 
manner. 

Lord  Gillies, — I  have  certainly  been  much  moved  by  the  opinion 
expressed  by  Lord  Corehouse ;  but  my  mind  is  determined  by 
the  terms  of  the  summons,  which  expressly  founds  upon  the  agree- 
ment. But  it  is  said  that  the  agreement  is  annulled.  If  so,  then 
there  is  no  summons,  because  the  summons  is  laid  upon  it.  I  am 
etear  there  was  no  such  agreement ;  for,  as  to  the  first  puncheon, 
Robson  swears  that  he  ^  desired  Mr  Dunlop  to  insure  the  same,  and 
*  to  charge  the  expenses  of  that  and  of  the  freight  in  the  invoice '  to 
him.  No  doubt  he  likewise  says  that  he  believes  the  risk  was  to 
to  borne  by  the  pursuers ;  but  this  cannot  be  true,  for  he  accepted 
a  bill  for  the  price  of  the  insurance.  Can  he  say,  in  the  face  of 
that  fact,  that  the  puncheon  was  not  at  his  risk  ?  I  think  that  is  an 
absolute  contradiction.  I  think  the  direction  at  the  trial  was  right, 
and  that  the  exception  ought  to  be  disallowed. 

The  Courts  accordingly,  by  a  majority,  disallowed  the  bill  of  ex-  judgment. 
ceptions,  and  gave  expenses  against  the  exceptors. 

Act.  D^an  ofFac,  (Hopt^)  Neaves,  Alt.  SoL-Gen,  fRuiher/urdj  Hobertaon, 

Logan.        J,  Murdoch,  S.  S.  C.  and  A,  Dunlop,  W.  S.  Agents. 

C  R. 
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SECOND  DIVISION. 
No.  CCX.  J5/Jti/y  1837. 

FORTUNE'S  TRUSTEES 
affainU 

Major  H.  A.  O'NEILL  and  Spouse's  Trustees. 

Succession. — Testament. — Vesting. — Foreign.  —  A  tedakft^ 
by  a  will  executed  in  India^  bequeathed  the  residue  of  his  estate 
to  the  children  of  his  brother,  *  to  be  equally  divided  amongd 

*  thenif'  on  their  aitaining  a  certain  age,  or  on  their  respective  mar- 
riageSy— found,  fin  terms  of  the  opinion  of  English  counsel,)  thai 
the  right  to  his  share  vested  in  each  of  the  children  by  his  survivixg 
the  testator,  though  he  never  attained  the  age  specified,  nor  was 
married.  (2.)  TTiat  a  provision  to  the  mother  of  the  residuary 
legatees,  *  should  she  be  alive  at  the  time  the  legacies  become  patf* 

*  able,^  did  not  require  her  to  survive  the  period  when  the  wholt 
legacies  were  payable,  but  became  operative  proportionally  by  her 
surviving  the  period  when  each  of  her  children  was  entitled  to  rtr 
ceive  payment  of  his  share. 

Narrative.  The  late  Captain  Alexander  Fortune  was  born  and  educated  in 
Scotland ;  but  having  obtained  a  cadetship  in  the  service  of  the 
Honourable  East  India  Company,  he  sailed  for  India  in  the  month 
of  June  1799,  and  continued  to  reside  there  until  his  death,  whieh 
took  place  on  20th  August  1823.     He  died  domiciled  in  India. 

Captain  Fortune  executed,  in  India,  a  latter  will  and  testament, 
and  a  relative  codicil,  by  which  he  named,  as  trustees  and  ezecutorS} 
George  Baillie,  Esq.  assistant  surgeon  in  the  East  India  Company's 
service,  and  certain  other  persons,  some  of  whom  were  resident  m 
India,  and  others  in  Scotland  ;  and  he  conveyed  to  them  his  whole 
property,  of  whatever  description,  for  payment,  first,  of  his  debts  and 
certain  legacies,  for  which  he  made  separate  and  specific  bequests;  and 
in  regard  to  the  residue  of  his  estate,  he  made  the  following  provision: 
<To  the  children  of  my  late  brother,  Mathew  Fortune,  of  Prince's 
^  Street,  Edinburgh,  sons  and  daughters,  I  give  and  bequeath  what- 

<  ever  remaining  property  I  may  die  possessed  of,  in  money,  seen- 

<  rities  for  money,  goods,  estates  and  effects  of  what  nature  or  kind, 

<  which  is  to  be  equally  divided  amongst  them,  share  and  share  alike, 

<  on  their  having  attained  the  ages  mentioned  before  in  this  will) 
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viz.  the  sons  twenty-five  years,  and  the  daughters  twenty-one  years,   1  July  1837. 
or  on  the  day  of  their  respective  marriages,  whichever  shall  hap-  J*^*'^'^!^ 
pen  first ;  should  only  one  child  survive,  he  or  she,  whether  a  son  Trustees  v. 
or  a  daughter,  to  be  heir  to  the  whole  of  this  my  remaining  pro-  O'NeiiPs 

perty,  which  is  to  be  invested  by  my  executors,  whatever  the     * 

amount  may  be,  on  good  and  sufficient  securities,  in  Great  Britain  Narrative. 
or  Bengal,  as  may  to  them  seem  most  advisable,  and  that  they  re- 
tain the  principal  in  their  own  hands  till  the  children  have  attain- 
ed the  ages  already  mentioned,  or  the  day  of  their  respective  mar- 
riages, whichever  may  happen  first ;  but  the  interest  arising  there- 
on shall  be  paid  to  their  mother,  Mrs  M.  Fortune,  for  her  and 
their  support  and   maintenance,   likewise  for  their  education. 
Should  their  mother,  Mrs  Mathew  Fortune,  be  alive  at  the  time 
the  legacies  become  payable,  the  sum  of  ten  thousand  Calcutta 
sicca  rupees  shall  be  deducted  from  the  amount,  and  paid  over  to 
the  said  Mrs  M.  Fortune,  and  to  be  at  her  entire  disposal:  the 
remainder,  whatever  the  amount  may  be,  to  be  paid  over  to  the 
children  in  the  manner  alr&tdy  mentioned/ 
Captain  Fortune  was  survived  by  the  widow  of  bis  brother,  Ma- 
thew Fortune,  and  by  three  children  of  his  brother,  viz.  Anna, 
Helen  St  Leger,  and  William  Fortune,  in  whose  favour  the  resi- 
due of  the  testator's  fortune  was  provided. 

Anna  Fortune,  the  eldest  daughter  of  Mathew,  was  married  be- 
fore attaining  majority  to  Captain  Allan  Stewart,  of  the  third  regi- 
ment, and  was  paid  her  share  of  her  uncle's  succession.  Upon  tliat 
occasion,  a  contract  of  marriage  was  entered  into  between  the  fol- 
lowing parties :  Allan  Stewart  of  the  first  part,  Anna  Fortune,  with 
the  special  advice  and  consent  of  her  mother,  of  the  second  part ; 
and  the  trustees  of  the  said  testator,  of  the  third  part ;  whereby 
inter  alia  it  was  declared,  that,  on  the  third  part,  the  said  trustees 
'  have  instantly  made  payment  to  the  said  Captain  Allan  Stewart 

*  of  the  foresaid  sum  of  L.2794,  19s.  sterling,  and  bind  and  oblige 

*  themselves,  and  the  survivor  of  them,  to  make  payment  to  him, 
^  and  his  heirs  and  assignees,  of  the  one-half  of  the  said  Anna  For- 
<  tune's  share  of  any  sum  or  sums  of  money  which  may  be  recovered 
^  by  them,  as  executors  foresaid.' 

The  sums  so  paid  and  secured  by  the  trustees  in  favour  of  Mr 
and  Mrs  Stewart  amounted  to  one-third  of  the  residue  of  the  testator's 
fortune,  under  deduction  of  the  provision  made  by  the  settlement, 
of  10,000  rupees,  in  favour  of  Mrs  Mathew  Fortune,  which  was  re- 
tained by  the  trustees. 

Helen  St  Leger,  the  other  daughter  of  Mathew  Fortune,  was 
married,  also  during  minority,  to  Henry  Arthur  O'Neill,  then  a  cap- 
tain in  the  12th  regiment  of  foot,  and  she  was  paid  the  amount  of 
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1  July  1837.  li^r  provision  in  like  manner  as  her  sister^  under  the  same  dedac* 
tion.  By  the  contract  of  marriage  executed  between  the  CaptaiQ 
and  Mrs  O'Neill,  they  acknowledged  payment  of  the  sums  due  to 
them  out  of  the  estate,  and  discharged  the  trustees,  but  excepting 
and  resemi^  all  right  whieh  the  said  Miss  Helen  St  Leger  For- 
tune  had  to  whatever  portions  of  the  estate  of  her  uneie  as  were 
still  unrecovered  by  the  executors. 

Mrs  Mathew  Fortune  died  on  16th  September  1834,  without 
having  received  any  parts  of  the  principal  sum  of  10,000  rupees  pro- 
vided to  her  by  the  settlement,  the  interest  only  down  to  that  event 
having  been  paid  to  her. 

Lieutenant  William  Fortune,  the  son  of  Mathew,  and  the  remain- 
ing beneficiary  under  the  will  of  the  testator,  executed  a  tr^s^db• 
position  and  settlement,  conveying  to  trustees,  for  the  purposes 
therein  mentioned,  his  whole  estate  and  effects ;  and,  in  particular, 
his  right  and  claim,  of  whatever  description,  in  the  residue  and 
estate^  and  against  the  trustees  and  executors  of  Captain  Alexander 
Fortune.  Lieutenant  Fortune  died  nnmarried,  after  having  entered 
upon,  but  not  completed,  the  twenty-fifth  year  of  his  age.  There- 
upon, certain  questions  arose  respecting  the  import  and  effect  of  the 
destination  of  the  residue  of  Captain  Fortune's  estate,  under  his 
latter  will  and  testament,  and  the  present  action  of  multiplepoiuding 
was  raised  for  the  purpose  of  having  these  settled.  As  it  was  con- 
sidered that  these  questions  fell  to  be  determined  according  to  law 
and  equity  in  England,  the  Lord  Ordinary  appointed  the  parties  to 
prepare  a  joint  case  for  the  opinion  of  English  counsel^  and  the  fol- 
lowing queries,  embracing  all  the  questions  and  pleas  of  the  respee- 
tive  claims,  were  put  in  the  case : 

<  1.  Whetherone-thirdof  the  residue  of  Captain  Fortune's  estate, 

<  subject  to  the  provision  in  favour  of  the  said  Mrs  Mathew  For- 

<  tune,  as  after  mentioned,  did  or  did  not  vest  in  the  said  Lieutenant 

*  William  Fortune,  by  his  survivance  of  the  testator.  Captain  For* 

*  tune,  to  the  effect  of  enabling  him  to  dispose  of  his  interest  in  the 
.<  same  by  a  testamentary  deed ;  or  whether  its  vesting  in  him,  to 

*  the  effect  above  mentioned,  depended  on  the  contingency  of  bit 

<  surviving  the  age  of  twenty-five ;  or  whether  it  vested  in  him,  to 

<  any  effect,  by  his  survivance  of  the  said  testator  ? 

<  2.  Whether,  supposing  such  third  share  were  held  not  to  have 

<  vested,  simply  by  his  survivance  of  the  testator,  it  vested  by  his 
f  survivance  of  both  the  periods  at  which  the  other  two-thirds  vest- 

<  ed  in  his  sisters? 

<  3.  Whether,  by  the  payment  to  his  sisters  of  their  said  sbarei, 

<  and  the  discharges  granted  by  them  for  the  same,  and  of  their 

<  claims  under  the  settlement,  the  remaining  third  of  the  residue 
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WB8  left  to  be  taken  up  by,  and  became  vested  to  the  effect  fore-  l  July  1837, 
said,  in  the  said  William  Fortune,  independently  of  the  other 
grounds  above  mentioned  ? 

<  4.  Whether,  by  her  snrvivance  of  the  two  periods  of  the  mar-  ONeiiPt 
riage  of  her  daughters  respectively,  Mrs  Mathew  Fortune  became    ''||^^ 
entitled  to,  and  was  vested  with  a  right  to  two-thirds  of  the  pro-  Narrative. 
vision  of  10,000  rupees,  made  for  her  by  the  settlement,  one- third 
of  that  provision  becoming  so  vested  at  the  date  of  each  of  the 
said  marriages  or  otherwise ;  or  what  were  the  rights  of  the  said 
Mrs  Mathew  Fortune,  in  reference  to  the  said  provision  of  10,000 
rupees,  at  the  period  of  her  death? 

<  5.  Whether,  assuming  the  right  of  Lieutenant  Fortune  in  the 
principal  of  the  residue  to  have  lapsed  by  his  death  before  attain- 
ing the  age  of  twenty-five  years  complete,  he  was  entitled  to  the 
intereat  falling  due  upon  the  same,  between  the  period  of  his 
mother's  death  and  that  of  his  own  decease? 

*  Lastly^  Counsel  was  requested  to  state,  whether  any  thing 
occurred  to  him  relative  to  the  construction  and  effect  of  the  des- 
tination of  Captain  Fortune's  estate,  beyond  what  was  embraced 
in  the  foregoing  queries,  and  proper  to  be  stated  for  the  informa- 
tion of  the  Court  respecting  tlie  same*' 


The  following  opinion  was  returned  by  Mr  Pemberton,  to  whom 
the  case  was  remitted : 

<  I  think,  that,  according  to  the  true  construction  of  the  will  of 
V  Captain  ^Fortune,  his  residuary  estate  vested,  immediately  upon 
^  bis  death,  in  the  three  children  of  his  brother  who  were  then 

<  living,  in  equal  shares,  and  that  the  period  of  payment  only  was 
^  postponed ;  that  the  income  of  each  share  was  to  be  paid  to  the 

*  mother  till  the  period  of  payment  arrived ;  and  that,  if  she  was 
^  alive  at  that  period,  she  was  to  receive  out  of  each  share  a  capital 

<  sum  equal  to  one- third  part  of  10,000  Sa.  Rs.,  in  lieu  of  the  in- 
^  come  which  would  then  cease.  1  do  not  think  that  this  interpre- 
^  tation  is  affected  by  the  question,  whether  the  provision  with  re* 

*  apect  to  survivorship  is  held  to  apply  to  the  time  of  the  testator's 

<  deathy  or  to  the  time  of  payment  of  the  shares ;  for  it  is  a  well 

<  settled  principle  of  construction,  that  an  interest  vested  can  only 
^  be  divested  by  the  contingency  which  is  to  defeat  the  gift  taking 

*  effect  according  to  the  letter ;  and  here  the  event  provided  for, 
'  of  the  death  of  all  the  legatees  but  one,  before  the  period  contem- 

*  plated,  did  not  happen,  whatever  that  period  was.    I  am  therefore 

*  of  opinion, 

<  Xstj  That  one-third  of  the  residue  of  Captain  Fortune's  estate, 
^  subject  to  the  provision  in  favour  of  Mrs  M.  Fortune,  vested  in 
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1  July  1&37.    <  Lieutenaot  Fortune  by  bis  survivance  of  the  testator,  to  the  effect 
'  of  enabling  him  to  dispose  of  the  same  by  a  testamentary  deed. 

*  2df  According  to  the  view  which  I  take  of  this  will,  the  dr- 

<  cumstance  of  Lieutenant  Fortune  having  survived  the  two  periods 

<  here  referred  to  is  of  no  importance. 
^  Sd,  If  Lieutenant  Fortune  did  not  acquire  a  vested  intereit 

^  by  the  construction  of  the  will,  he  could  acquire  no  interest  what* 

<  ever  by  means  of  the  instruments  executed  on  the  marriage  of  hii 

*  sisters. 

*  4^A,  I  think  that  Mrs  M.  Fortune  being  alive  at  the  period 
'  when  the  shares  of  two  of  her  children  became  payable,  was  en* 

*  titled  to  receive  a  third  part  of  10,000  Sa.  Rs.  out  of  each  of  those 

<  shares,  and  that  her  representative  is  now  entitled  to  receive  suck 

*  payment.     But  Mrs  M.  Fortune  having  died  before  her  son,  I 

<  think  her  representative  is  not  entitled  to  any  deduction  out  of 

*  his  share  of  the  residue.* 
<  5^A,  If  Lieutenant  Fortune  did  not  become  entitled  to  the 

<  capital  of  his  legacy,  I  think  he  did  not  become  entitled  to  the 

<  interest  intermediate  between  his  mother's  death  and  his  owo; 

*  for  if  the  bequest  failed  at  all,  it  must  have  failed,  in  my  opinioo, 

*  by  reason  of  its  never  having  vested,  and  not  of  a  divesting,  by 
^  the  subsequent  event  of  his  death  under  twenty-five.    But  I  have 

<  already  expressed  my  opinion  that  he  became  entitled  to  the  prin* 

<  cipal,  and  I  think  that  he  became  entitled  to  the  intermediate  io- 

<  terest  also.     Nothing  occurs  to  me  beyond  what  I  have  already 

<  stated,  in  the  construction  of  this  will,  as  likely  to  be  useful  to 

<  the  Court,  by  which  I  have  the  honour  to  be  consulted  on  the 
^  present  oecasion.' 


Lord  Ordi- 
nary's Inter- 
locutor. 


Note. 


*  The  Lord  Ordinary  having  considered  the  opinion  of  Mf 
Pemberton  on  the  point  referred  to  him  in  the  case  prefixed  to 
the  said  opinion,  finds,  in  conformity  thereto,  that  the  trustees  of 
Lieutenant  William  Fortune  are  entitled  to  be  preferred  on  the 
fund  in  medio  to  the  extent  of  one-third  of  the  free  residue  of  the 
estate  of  Captain  Alexander  Fortune,  deceased,  with  the  lawfal 
interest  thereof  from  the  period  of  the  death  of  Mrs  Matbew  For- 
tune ;  and,  before  farther  answer,  appoints  the  cause  to  be  en- 
rolled, that  parties  may  be  heard  upon  the  remaining  points  in 
dispute.' 

Note, — <  The  Lord  Ordinary  does  not  observe  that  any  claioi 
has  been  given  in  for  the  representatives  of  Mrs  Mathew  For- 
tune, in  respect  of  the  two  shares  of  10,000  rupees,  which  Mr 
Pemberton  thinks  they  are  still  entitled  to  demand  from  the  two 
daughters,  who  received  each  their  one^third  of  Alexander  For- 
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tune's  estate,  under  bis  settlement,  without  any  deduction ;  and  1  July  lasT. 
he  is  not  perfectly  sure  whether  such  a  claim  could  be  made  in     ^^^^s/^ 
this  process.     There  does  appear  to  be  a  claim  by  the  marriage  Truli^^st. 
trustees  of  Mrs  O'Neill  for  one-half  of  any  residue  of  Alexander's  O'Ndir* 
estate  which  may  be  in  the  hands  of  the  raisers,  after  satisfying    ''^^^^' 
\Villiam's  trustees  for  the  third,  to  which  they  have  now  been      Note, 
found  entitled,  as  to  which  there  has  been  no  discussion/ 
A  claim  was  accordingly  put  in  for  Mrs  Fortune's  trustees,  when, 
^  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  j^^^  ordi. 
remaining  points  in  dispute,  of  consent,  allows  the  condescendence  "^y**  ^"t«^<'- 
and  claim  now  tendered  for  Mrs  Fortune's  trustees  to  be  received, 
and  to  form  part  of  the  record  in  this  process ;  and  it  being  stated 
by  the  parties  present  at  the  bar  that  no  answers  are  to  be  lodged 
thereto,  and  no  discussion  is  desired  thereanent,  finds  of  new,  in 
conformity  with  Mr  Pemberton's  opinion,  that  one-third  of  the 
residue  of  Captain  Alexander  Fortune's  estate,  subject  to  the  pro* 
vision  in  favour  of  Mrs  Mathew  Fortune,  vested  in  Lieutenant 
Fortune  by  his  survivance  of  the  testator,  to  the  effect  of  enabling 
him  to  dispose  of  the  same  by  a  testamentary  deed ;  finds,  further, 
that  Mrs  Mathew  Fortune  being  alive  at  the  periods  when  the 
shares  of  two  of  her  children  became  payable,  was  entitled  to  re« 
ceive  a  third  part  of  10,000  sicca  rupees  out  of  each  of  those 
shares^  and  that  her  trustees,  as  her  representatives,  are  now  en- 
titled to  receive  such  payment;  but  finds,  that  Mrs  Mathew  For- 
tune having  died  before  her  said  son,  her  trustees  are  not  entitled 
to  any  deduction  out  of  his  share  of  the  residue :  Therefore,  pre- 
fers the  claimants,  the  trustees  of  Lieutenant  Fortune,  to  one- 
third  share  of  the  residue  of  the  estate  of  Captain  Alexander  For- 
tune, now  in  the  hands  of  Captain  Alexander  Fortune's  trustees, 
after  deducting  the  said  sum  of  10,000  rupees,  and  to  the  interest 
which  the  said  third  share  has  yielded,  and  may  yield,  in  the 
hands  of  the  said  trustees,  the  holders  thereof,  from  and  since  the 
16th  day  of  September  1834,  being  the  day  of  the  death  of  Mrs 
Mathew  Fortune,  and  decerns :  Further,  prefers  the  said  trustees 
of  the  said  Lieutenant  Fortune  to  one-third  of  the  said  sum  of 
10,000  rupees,  with  the  interest  which  the  said  third  has  yielded^ 
or  may  yield,  as  aforesaid,  from  the  foresaid  date,  and  prefers  the 
said  trustees  of  the  said  Mrs  Mathew  Fortune  to  the  remaining 
two-thirds  of  the  said  10,000  rupees,  with  interest  tliereon  as 
aforesaid  from  the  like  date,  subject  always,  the  whole  of  the  said 
flUims  for  which  decrees  of  preference  are  now  given,  to  such  ex- 
penses of  management,  or  otherwise,  as  in  the  course  of  this  pro- 
cess may  be  hereafter  found  due  to  the  trustees  of  Captain  Alex- 
ander Fortune,  and  decerns.' 
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O'NeilPs  trustees  reclaimed. 

The  Court  (without  discussion)  adhered. 

Lord  Ordinary,  Jeffrey.        Act.  Pyjttr*        Alt.  MotUtUh, 
and  Gibson- Craigs,  Wardlaw  jf  Dalzidf  W.  &  Agents. 


Hugh  Brtmnar,  W.S. 
R. 


FIRST  DIVISION. 


No.  CCXI. 


4tth  Jiify  1837. 


KENNEDY 

affainst 

HIS  CREDITORS. 

Proof. — Witness. — (Interest.) — Cessio. — Found,  that  a  cre- 
ditor of  the  pursuer  of  a  process  of  cessio  bonorum,  who  had  been 
cited  as  a  defender,  but  made  no  appearance,  was  not  a  competent 
witness  on  the  part  of  the  opposing  creditors,  on  the  ground  that 
he  had  an  interest  in  the  refusal  of  the  cessio. 

C.  R. 


FIRST  DIVISION. 


No.  CCXII. 


6th  July  1837. 


HENRY  MORELAND  BELL,  Petitioner. 

Curator  Bonis. — Tacb:.— -Where  it  was  shown  that  it  would  be 
for  the  benefit  of  the  estate  of  a  fatuous  person,  the  Conrty  there 
being  no  opposition,  granted  warrant  to  the  petitioner,  the  curator 
bonis,  to  let  one  of  the  farms  on  a  lease  for  nineteen  years. 


Act.  MarthaH        J.  MMb^  Agent.        D.  Clerk. 


C.R- 
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nnsT  DIVISION. 

No.  CCXIII.  6^A  July  1837. 

WILLIAM  CLELAND 

against 

Mrs  jane  PATERSON  or  CLELAND,  and  Others. 

Process.  —  (Jury  Trial,)  —  Reduction. — Writ. — Proof.— 
(Witness.) — Stat.  1681,  c.  6. — In  the  reduction  of  a  deedf  as 
not  the  deed  of  the  deceased^  where  one  of  the  instrumentary  witnesses 
deponed  before  a  jury  tfiat  he  had  not  seen  the  deed  subscribed,  or 
heard  the  signature  acknowledged  by  the  granter,  and  the  other,  on 
being  cautioned  under  the  statute  1681,  and  told  that  he  need  not 
answer,  refused  to  give  evidence,  and  the  direction  of  the  judge  was, 
that,  in  point  of  law,  if  they  believed  tfie  witness  in  point  of  fact, 
though  he  was  a  suspicious  witness  to  the  execution  of  Uie  deed,  they 
ought  to  fold  a  verdict  for  the  pursuer,  but  did  not  point  out  {at 
least  in  so  far  as  appeared  from  the  bill  of  exceptions  J  any  of  the 
circumstances  which  might  be  held  to  corroborate  the  testimony  of  the 
witness,  or  state  that  such  corroboration  was  necessary, — the  Court 
sustained  the  exception,  on  the  ground  that  no  pursuer  can  prove  his 
ease  by  a  single  uns/upported  witness,  and  that  they  could  not  look 
beyond  the  bill  of  exceptions  for  the  charge,  and  granted  a  new  trial. 

In  this  reduction  of  the  settlement  of  the  late  Wiliiam  Cleland  in  Narrative. 
favour  of  the  defenders,  on  the  ground  that  the  instrumentary  wit- 
nesses did  not  see  the  deceased  sign  the  deed,  or  hear  him  acknow- 
ledge it,  the  following  issue  went  to  trial : 

*  It  being  admitted  that  the  pursuer  is  heir-at-law  to  the  late 

<  William  Cleland  of  Knownoble,  and  that  the  said  William  Cle- 

<  land  died  on  the  10th  day  of  September  1834 : 

<  Whether  the  disposition  and  deed  of  settlement,  No.  10.  or 
^  process,  dated  10th  December  1832,  and  codicil  thereto  annexed, 
^  dated  13th  August  1834,  sought  to  be  reduced,  are  not,  or  either 

*  is  not,  the  deeds,  or  deed,  of  the  said  William  Cleland  ?' 

At  the  trial,  Robert  Muirhead,  one  of  the  instrumentary  witnesses, 
being  called  by  the  pursuer,  the  Court,  on  the  motion  of  the  counsel 
for  the  defender,  read  the  statute  1681,  c.  5 ;  and  then,  as  the  bill  of 
exception  bears,  it  was  explained,  <  that  if  he  was  in  either  of  the 

*  situations  there  mentioned,  viz.  of  having  signed  as  witness  to  the 

<  subscription  of  William  Cleland,  without  having  seen  him  sub- 
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6  July  1837.  <  scribe)  or  without  having  beard  him  acknowledge  bis  sabseription^ 

*  be  was  liable  to  be  punished ;  and  it  was  explained  to  the  wit- 

<  ness  that  he  was  at  liberty  to  decline  giving  evidence*  The  wit- 
'  ness  claimed  the  protection  of  the  Court,  and  was  dismissed. 

<  But,  on  the  suggestion  of  the  pursuer's  counsel,  being  called  back, 

*  at  last  said  that  he  was  willing  to  be  examined.' 
He  then  deponed,  that  he  was  asked  by  James  Paterson,  Cle- 

land's  brother-in-law,  to  sign  the  deed,  and  that  he  just  signed  as 
he  told  him  ;  ^  and  that  there  was  no  name  at  the  deed  when  he 

*  put  his  to  it ;  then  Johnson  signed  it ;  did  not  see  old  Cleland 

<  sign  it,  and  be  never  acknowledged  his  subscriptioa  in  his  pre* 

*  sence.' 
Alexander  Johnson,  the  other  instrumentary  witness,  having 

likewise  been  admonished,  declined  to  be  examined* 

It  appeared  from  the  other  evidence,  that  the  agent  who  framed 
the  deed  had  not  received  his  instructions  from  Cleland  himself, 
but  from  William  Paterson,  to  whom  it  was  sent  for  execution, 
and  who  was  present  at  the  execution  of  it. 

The  bill  of  exception  bore,  that  the  Judge,  in  his  charge  to  the 
jury,  did  direct  them,  in  point  of  law,  *  that  if  they  believed  tbe 
^  witness,  Robert  Muirhead,  in  point  of  faet,  though  a  suspicious 

<  witness  to  the  execution  of  the  said  deed  mentioned  in  the  said 

*  first  issue,  they  ought  to  find  a  verdict  for  tbe  pursuer  on  that 
^  issue.     Whereupon  the  counsel  for  the  defenders  did  except  to 

*  the  foresaid  charge,  on  the  ground  that  there  being  no  circum- 

<  stances  proved,  with  respect  to  the  execution  of  the  deed,  inde- 

<  pendent  of  the  testimony  of  Muirhead,  and  he  being  a  single  and 

<  unsupported  witness,  the  Lord  President  ought  to  have  directed 
^  the  jury  to  find  a  verdict  for  the  defenders  on  the  first  issue,  in- 
f  stead  of  having  charged  the  jury,  .that,  if  they  believed  Muirhead's 

<  evidence,  they  might  in  point  of  law  find  for  the  pursuer  on  th^ 
^  said  first  issue*' 

The  jury  returned  a  verdict  for  the  pursuer,  and  tbe  defenders 
presented  this  bill  of  exception. 


Exceptors* 
Pleas. 


Solicitor' General  (Rutherfurd)  and  Bobertsony  for  the  exoeptofs* 
pkaded-^Tlmt  as  there  was  only  a  single  witness,  unsupported  by 
other  evidence,  the  direction  of  the  presiding  Judge  ought  to  have 
been,  that  there  was  no  legal  evidence  in  the  case  to  go  to  the  jury 
or  to  warrant  a  verdict  for  the  pursuers;  Tait  on  Evidence,  iv.  3-7; 
Bell  on  Testing  ofDeeds^  ii*  4.  7 1 ;  for  it  is  only  where  the  proof  con- 
sists of  a  chain  of  circumstances  that  one  witness  to  each  fact  is 
sufficient*  Here,  neither  the  circumstance  of  the  agent  having  re- 
ceived his  instructions  from  others  than  Cleland,  nor  the  refusal  of 
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the  other  witness  to  depone,  support  at  all  the  single  witness's  state-  6  July  id37. 
ment.    But  the  Court  were  bound  to  have  told  the  jury  in  point  of    ^^^^\^^ 
law,  whether  they  were  sufficient  to  support  the  suspicious  testimony  qiI]^^^  g„j 
of  the  instrumentary  witness  or  not,  and  if  not,  that  there  was  no  Others. 
legal  evidence.  Exc^m* 

In  the  cases  of  Frank,  9th  July  1793,  Mor,  16,82t2,  and  of  Earl  Pleas. 
of  Fife,  31st  Oct.  1816,  1  Mur,  119,  there  was  a  great  deal  of 
other  evidence ;  and  the  question  was,  whether  the  circumstances 
proved  bore  out  the  evidence  of  the  single  witness;  and  there  was 
no  case  in  which  the  principle  was  laid  down,  that  a  single  witness 
was  sufficient  to  cut  down  a  deed. 

Dean  of  Faculty  {Hope)  and  McNeill,  for  the  defenders,  pleaded  l>*?f^'n'Jers' 
<— -The  argument  of  the  pursuer  is  more  applicable  to  a  motion  for 
a  new  trial  than  to  the  present  bill  of  exceptions.  The  pointing 
out  the  circumstances  which  are  to  corroborate  the  testimony  of  a 
witness  can  only  be  an  observation  to  assist  the  opinion  of  the  jury, 
and  is  no  part  of  the  direction  in  point  of  law.  The  rule  of  law  is, 
merely,  that  the  testimony  of  one  witness  is  insufficient ;  but,  oil 
the  other  hand,  it  is  enough  to  invalidate  the  deed  if  one  witness 
did  not  see  the  signature  or  hear  it  acknowledged,  provided  the 
jury  be  satisfied  of  that  fact.  Here  one  witness  swore  that  he 
signed  without  being  in  either  of  these  situations.  Then  the  se* 
cond  instrumentary  witness,  on  being  cautioned  nnder  the  statute 
1681,  refused  to  give  evidence — in  the  circumstances  a  very  strong 
fact.  It  was  not  the  province  of  the  Court  to  tell  the  jury  that 
there  were  no  facts  in  corroboration.  If  the  jury  gave  undue 
weight  to  an  immaterial  circumstance,  then  a  new  trial  may  be 
giveti ;  but  the  direction  in  law  was  perfectly  sufficient ;  and  if  the 
jury  believed  the  testimony  of  the  witness,  Muirbead,  in  air  the 
circumstances  of  the  case,  then  that  was  quite  enough  to  warrant 
the  verdict 

Lord  Mackenzie  *. — If  I  could  look  beyond  the  bill  of  exceptions.  Opinion  of 
or  control  the  express  and  clear  words  of  the  bill  by  conjectural  ^^^^ 
interpretation,  I  might  have  an  opinion  different  from  what  I  now 
feel  obliged  to  state.  From  what  fell  from  your  Lordship,  and» 
indeed,  by  conjecture  from  various  things  that  appear  in  the  case, 
I -am  induced  to.  believe  that  there  was  no  error  in  point  of  law  in 
what  was  actually  stated  by  your  Lordship  to  the  jury  on  the  trial 
of  this  case ;  bot  I  conceive  that  I  cannot  look  beyond  the  bill  of 
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6  July  1837.  exceptions,  nor  reject  the  clear  meaning  of  what  is  there  set  forth 
as  the  direction  excepted  to— a  meaning  too  plain  to  require  or  ad« 
mit  of  interpretation.     The  direction,  as  there  stated,  is»  <  that  if,  is 

<  point  of  law,  they  believed  the  witness,  Robert  Muirhead,  in  poiot 

*  of  fact,  though  a  suspicious  witness  to  the  execution  of  the  said 

*  deed  mentioned  in  the  said  first  issue,  they  ought  to  find  ayerdict 

<  for  the  pursuer  on  that  issue.'  Now,  I  am  induced  to  think,  that 
what  was  actually  said  to  the  jury  came,  in  substance,  to  this,  that 
there  did  appear  to  the  presiding  judge  to  be  in  the  case  evideact 
by  other  witnesses,  which  was  not  immaterial,  and  that  there* 
fore,  (that  is,  if  the  jury  concurred  with  him  in  thinking  90^)  they 
were  at  liberty,  in  point  of  law,  to  find,  and  ought  to  find  a  verdict 
for  the  pursuer  on  that  issue,  if  they  believed  Muirhead ;  and  if 
such  was  the  direction  I  see  no  error  in  it.  But  it  will  be  obsenred 
that  this  direction,  as  stated  in  the  bill,  is  quite  clear  and  unambi* 
guous  in  its  expression.  It  is  not  qualified  or  conditional  in  any 
way,  but,  on  the  contrary,  it  is  absolute.  It  does  not  say,  that  if 
the  jury  thought  there  was  other  evidence,  and  believed  Muirhead, 
they  ought  to  find  for  the  pursuer;  or  even  that  the  judge  thought 
there  was  other  evidence,  and  therefore,  that  if  the  jury  beliefed 
Muirhead,  they  ought  to  find  for  the  pursuer ;  it  says  simply  and 
absolutely,  that  if  they  believed  Muirhead  they  ought  to  find  for 
the  pursuer.  Under  this  direction,  therefore,  the  jury,  though  they 
utterly  disbelieved  all  the  other  witnesses,  or  thought  their  evidenei 
came  to  nothing  in  the  least  material,  yet  if  only  they  believed  Mnir- 
bead,  were  entitled  and  bound  to  find  for  the  pursuer.  Now,  is 
that  view,  I  am  not  able  to  think  the  direction  correct  in  law.  I 
hold  it  to  be  the  general  rule  of  the  law  of  Scotland,  that  no  poN 
Buer's  case  can  be  proved  by  the  oath  of  one  witness  alone,  sod  I 
am  aware  of  no  authority  or  sufficient  reason  for  excepting  from 
that  rule  reductions  of  probative  writs,  on  the  ground  that  the  sub- 
scribing witnesses  to  them,  or  one  of  the  witnesses,  did  not  see  the 
granter  subscribe.  I  therefore  think  the  direction,  as  it  stands  in 
the  bill,  is  erroneous,  and  might  lead  the  jury  to  a  verdict  contrary 
to  law ;  and  I  am  therefore  of  opinion,  that  the  exception  most  be 
sustained,  in  so  far  as  it  objects  to  the  direction  stated  to  have  been 
given  to  the  jury.  How  far  the  law,  which  the  exceptor  says  ought 
to  have  been  stated  to  the  jury,  is  right,  is  a  different  question.  I 
am  not  inclined  to  adopt  it ;  but  it  is  not  necessary  to  decide  tha^ 
in  order  to  our  giving  effect  to  the  exception. 

Lord  GiUies. — I  am  sorry  that  I  am  inclined  to  concur  in  the 
opinion  which  has  just  been  delivered,  when  I  look  to  the  charge 
as  I  find  it  given  in  the  bill.  The  slightest  alteration — the  addi- 
tion of  one  or  two  words — would  have  rendered  it  unexceptionable. 
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It  18  an  established  rule  of  the  law  of  Scotland,  that  the  evidence  6  July  1837. 
of  one  witness  is  not  sufficient    Of  that  rule  I  have  never  approved.    ^^"^V^^ 
I  believe  there  is  a  different  one  in  England,  and  I  wish  it  were  q{^{^|^^  ^'  ^ 
80  here;  but  that  being  the  law^  I  must  concur  in  thinking  that  Othen. 
the  bill  of  exceptions  must  be  sustained.  JTT    , 

_  Opinion  of 

Lord  Carehotue. — I  am  strongly  persuaded  that  the  presiding  Court. 
Judge  intended  to  lay  down  the  law  correctly,  and  I  am  inclined 
to  believe  he  did  do  so  at  the  trial;  but  we  are  tied  down  to  the 
charge  as  we  find  it  in  the  bill.  If  it  had  been  stated,  that  the 
evidence  of  Muirhead,  if  credited,  joined  to  the  other  evidence  in 
the  case^  warranted  a  verdict  for  the  pursuer,  that  would  have  been 
perfectly  sound.  As  the  matter  stands,  however,  I  must  concur  in 
the  conclusion  to  which  your  Lordships  have  arrived. 

Lord  President — If  bills  of  exceptions  are  to  be  80  sustained,  it 
will  be  necessary  that  some  understanding  should  be  come  to  in 
regard  to  the  manner  in  which  bills  of  exception  are  to  be  in  future 
drawn.  The  issue  in  this  case  was,  whether  the  deed  was,  or  was 
not,  the  deed  of  the  granter.  There  might  have  been  fifty  rea- 
sons which  might  render  it  not  the  deed  of  the  granter,  though  it 
had  been  regularly  executed ;  and,  accordingly,  there  were  several 
circumstances  which  1  stated  to  the  jury :  but  then,  an  exception 
has  been  taken  to  one  part  of  the  direction,  and  the  charge  has  not 
been  given  at  large*  This  comes  to  be  a  serious  matter,  for  a 
greater  part  of  what  I  stated  to  the  jury  is  not  to  be  found  in  the 
bill.  What  I  founded  my  remarks  very  much  on  was,  that  the 
instructions  were  not  given  by  the  granter  to  the  person  who 
prepared  the  deed,  but  it  appeared  that  they  were  given  by  the 
factor  of  Liord  Belbaven  to  the  person  who  drew  up  the  deed ;  and 
there  was  no  evidence  that  the  granter  knew  any  thing  about  the 
contents  of  the  deed,  even  if  it  were  regularly  executed ;  and  I 
accordingly  told  the  jury,  that,  in  my  opinion,  the  granter  knew 
nothing  about  it  1  shaU  hereafter  hesitate  to  sign  a  bill  unless 
the  whole  charge  be  fully  given,  because  it  may  be  overturned  by 
an  exception  to  one  particular  part,  which,  it  may  be,  would  ap- 
pear, if  the  whole  charge  were  given,  not  to  affect  the  case. 

The  Courty  accordingly,  sustained  the  exception,  and  ordered  a  Judgment. 
new  trial. 

Act  Dean  o/Fae.  {HcpeJ  and  M'NeiU.  Alt.  SoL-Gen,  (Rtdherfurdy)  and 

RdberUmt  J,  Rosa,  S.  S.  C.  and  Wother^oon  j-  Mack,  W.  S.  Agents. 

Jury  Clerk, 
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CUNDELUS  TRUSTEES 
against 

Mrs  MARGARET  CUNDELL  or  JAMIESON  akd 

Others. 

Clause.  —  Provision.  —  Jas  Crediti.— Trust. — Stat.  1661| 
c.  24. — Where  provisions  toyounger  children  were  notpayabU,  Met 
as  to  principal  or  interest^  until  after  the  faAel^s  deaths  and  wen 
revocable  at  his  pleaeure^-^found^  that  the  diildren  were  merdj 
legatees  and  not  creditors  of  their  father^  and  therefore  not  wttkin  tke 
remedy  of  the  statute  1661)  c  24,  which  was  held  to  be  inapplieails 
to  legatees  or  gratuitous  disponees. 

Narrative.  I^  1794  the  late  Johu  Cundell,  brewer  in  Leithi  ezecoted,  alonf 
with  Mrs  Dorothea  Le  Grand,  his  wife,  a  joint  disposition  and  let- 
tlement,  by  which  they  disponed  specially  the  heritage  which  tbey 
then  possessed,  together  with  the  whole  heritable  or  moveable 
estate  which  might  belong  to  either  of  them  at  the  time  of  the  said 
John  Cundeli's  death,  to  Edward  Cundell,  their  only  son,  «nd  ap* 
pointed  him  their  executor,  under  the  burdens  aAd  conditiooSi 
&a  therein  mentioned. 

Edward  Cundell  was  burdened  with  the  payment  of  the  whole 
debts,  and  especially  with  the  provision  to  Dorothea  Le  Grand  of 
L.100  a-year,  which  was  declared  to  be  a  real  burden,  and  witb 
L.700  sterling  of  patrimony  to  each  of  the  younger  children,  ^  pay* 

<  able  at  the  first  term  of  Whitsunday  that  shall  happen  one  year 

<  after  the  death  of  me,  the  said  John  Cundell,  with  interest  from  tbe 

<  first  term  of  Whitsunday  or  Martinmas  immediately  after  my  deatb» 

<  and  the  fifth  part  more  of  penalty  in  the  case  of  fidiure.*  Tbes9 
provisions  were  declared  to  be  in  full  of  all  legitim,  &c  to  the 
children.     The  grantor  of  the  deed  reserved  <  full  power  and  Ih 

<  berty  at  any  time  of  my  life,  or  even  on  deathbed,  to  revoke  the 

<  deed,  in  whole  or  in  .part,  so  far  as  regards  my  children.' 

In  1804,  John  Cundell  esiecuted  another  disposition  and  settle- 
ment) revoking  the  former  only  in  so  far  as  inconsistent  with  the 
present,  and  not  otherwise.  By  this,  the  younger  children,  ia  plee^ 
of  the  L.700,  were  to  receive  L.1500  each^  to  be  payable  ^  at  the 

<  first  term  of  Whitsunday  or  Martinmas  that  shall  happen  after 
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^  tbey  severally  arrive  at  majority,  the  same  being  subseqoent  to  7  July  I837i 

*  my  death,  or  if  previously,  one  year  after  that  event,  with  interest    ^**V^^ 
«  from  the  first  term  of  Whitsunday  or  Martinmas  immediately  ^.^^*' 

*  after  my  death.'    In  this,  power  of  revocation  was  also  reserved.    Cuodeli  and 

John  Cundell  died  in  1810,  having  been  predeceased  by  one  of  q^]^"  ""^ 

Lis  daughters,  but  leaving  his  wife,  his  son  Edward,  and  four      

daughters,  surviving.  Nawatit©. 

Edward  made  up  titles  to  his  father's  heritage ;  and  within  the 
yetur  from  his  decease  granted  certain  bonds  over  the  estate. 

In  1813  he  executed  a  trust-disposition  of  his  whole  estate,  *  fot 
^  behoof  of  his  just  and  lawful  creditors,'  declaring  that  it  was  not 
intended  to  prefer  any  one  creditor  to  another,  but  that  their  pre* 
ferences  should  remain  unhurt 

The  trustees  realised  the  trust-estate  and  paid  off  the  heritable 
debts.  In  1833,  Mrs  Cundell  and  her  daughters,  who  had  done  no 
diligence  within  the  three  years,  brought  the  present  multiplepoind- 
ing,  in  name  of  the  trustees,  in  which  they  pleaded,  inter  alia,  that  by 
the  terms  of  their  father's  settlement  they  were  creditors  of  his,  and 
were  entitled  to  the  benefit  of  the  act  1661,  c.  24 ;  Bruce  v.  Bruce, 
9  5.  ^  Z)«  696 ;  and  therefore  that  the  heritable  creditors  should  not 
have  been  paid  until  their  provisions  had  been  satisfied,  and  that  the 
trustees  must  therefore  be  personally  liable,  as  the  fund  was  not  suf- 
ficient for  payment. 

The  trustees  answered,  that  as  no  part  of  the  provision,  or  of  the 
interest  thereon,  was  exigible  until  after  the  granter's  death,  and  as 
he  had  power  to  revoke  at  any  period,  the  children  were  not  credit 
tors  but  merely  legatees,  atxd  therefore  not  within  the  statute  1661, 
c.  24.     Various  grounds  of  homologation  were  likewise  stated. 

The  Lord  Ordinary  pronounced  the  following  interlocutor ; 

^  The  Lord  Ordinary  having  heard  parties'  procurators  on  the  Lord  Ordi- 
closed  record,  repels  the  objections  to  the  condescendence  of  the  "'"T^**  ^^^^' 
fund  in  medio,  in  so  far  as  those  objections  rest  on  the  payment 
by  the  raisers,  the  trustees,  of  the  heritable  debts  contracted  by 
Edward  Cundell  to  Mrs  Hay  Mudie,  Sir  Alexander  Keith,  and 
Messrs  Jamieson  and  Oliphant;  quoad  ultra,  appoints  the  case  to 
be  enrolled,  that  parties  may  be  heard  on  the  disposal  of  the  re- 
maining points  in  the  cause.' 

Note, — ^  The  objections  forming  the  subject  of  the  discussion  Note, 
which  has  hitherto  taken  place  are  founded  on  the  preference 
supposed  to  have  been  held  by  the  objectors,  as  the  creditors 
of  John  Cundell,  the  father,  over  the  creditors  of  the  truster, 
Edward  Cundell,  the  son,  and  the  alleged  undue  neglect  of  that 
preference  by  the  nominal  rabers,  the  trustees  of  Edward  Cundell, 
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CuDdeirt 
Trustees  v, 
Cundeil  or 
Jamieson  and 
Others. 

Note. 


in  consequence  of  wLicb  neglect,  it  is  maintained  by  the  objectori 
that  the  nominal  raisers  have  rendered  themselves  personally  liable 
for  the  sums  paid  to  the  heritable  creditors  mentioned  in  theabon 
interlocutor. 

^  The  Lord  Ordinary  thinks  it  clear  that  these  objections  cannot 
be  sustained.     In  the  first  place,  he  has  g^eat  doubts  whether 
the  objectors  can  be  considered  as  creditors  of  the  £Ather,  Jobs 
Cundeil,  entitled  to  take  the  benefit  of  the  act  1661,  cap.  24 
From  the  express  terms  of  the  statute,  and  the  nature  of  the  pro- 
visions created  by  the  settlements  of  John  Cundeil,  he  ratker 
thinks  they  cannot  be  so  considered     But,  2cSy,  It  is  unneces- 
sary to  inquire  into  that  point;  because,  confessedly,  no  diligeooe 
was  done  by  the  objectors  within  the  three  years,  in  terms  of  the 
statute ;  and  because  that  defect  could  not  be  supplied  by  the  cir- 
cumstance of  Edward  Cundeil,  the  son,  granting  a  trustrdeed  to 
the  raisers  for  the  payment  of  Ati,  Edward  Cundell's  creditor^ 
without  any  reference  or  distinctive  allusion  to  the  debts  of  bii 
father*    Qdiy^  In  so  far  as  the  objectors  found  any  thing  on  their 
supposed  right  to  reduce  any  of  the  securities  in  question,  on  the 
ground  that  they  were  granted  within  a  year  after  the  bther*! 
death,  the  present  process  does  not  admit  of  such  a  discussion,  ai 
it  is  confined  to  an  accounting  with  the  trustees ;  and  as  there  ii 
no  action  for  reducing  those  securities,  or  even  calling  into  Court 
the  parties  who  took  benefit  from  them.    4/A,  The  trust-deed) 
under  which  the  raisers  acted,  and  to  which-  the  objectors,  by  their 
own  account,  acceded,  was  a  trust-deed  executed  by  Edsmi 
Cundeil,  the  son,  for  payment  of  his  oton  creditors,  among  whon 
the  objectors  were  classed.     Such  being  the  case,  it  is  clear  dieyi 
the  trustees,  had  no  title  to  raise  a  question  in  regard  to  any  sop- 
posed  preference  held  by  any  parties  representing  themselres  as 
creditors  of  John  Cundeil,  the  father,  and  it  is  not  even  averred 
upon  the  record  that  the  objectors  ever  apprised  the  trustees  of 
any  claim  of  preference  in  that  character,  or  intimated  that  they 
considered  themselves  entitled  to  it    Lastly^  It  is  established  by 
varbns  documents  in  process,  that  the  existence  of  the  securidei 
in  question,  granted  by  Edward  Cundeil,  was  perfectly  well  known 
to,  and  the  preference  thence  arising  was  repeatedly  recogxuMd 
by,  the  objectors  themselves. 

<  In  these  circumstances,  it  does  appear  to  the  Lord  Ordi- 
nary that  the  objections  now  raised,  after  the  lapse  of  so  long  t 
period,  and  the  attempt  to  render  the  nominal  raisers,  the  trustee^ 
whose  bona  fides  is  unquestionable,  personally  liable  in  repetition 
of  the  sums  so  paid,  are  utterly  groundless  and  unreasonable. 
He  has  only  to  add,  that  he  considers  the  raisers  fully  entided  to 
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<  the  expense  of  this  discussion;  bat  as  there  still  remain  certain  7 July  1837. 

<  other  pointS}  upon  which  he  has  yet  heard  nothing,  he  thinks  it    ^**V^^ 
^  advisable  to  postpone  any  finding  regarding  expenses  until  the  re-  xJ^w  ». 

'  maining  points  in  the  case  are  disposed  of.'  Cundeii  or 

MiB  Cundell  and  the  children  reclaimed.  ^1^*^"  •"^ 

At  advising, 

Lard  Corehouse  *. — I  do  not  know  if  the  point  raised  here  has  been  Opinion  of 
expressly  decided ;  but  it  appears  to  me  that  the  words  of  the  sta*  ^"'^ 
tute  are  too  clear  to  admit  of  a  doubt.  It  is  enacted,  that  the  cre« 
ditors  of  the  father  are  to  have  the  benefit  of  the  statue.  A  party, 
therefore,  who  is  merely  a  legatee  or  gratuitous  disponee,  is  not 
entitled  to  that  benefit.  In  this  view,  the  question  which  we  have 
to  decide  here  is,  whether  or  not  these  children  are,  or  ever  were, 
creditors  of  their  father  ?  Where  bonds  have  been  granted  and  de« 
livered  by  the  father  during  his  life  to  children  nominative,  or  pro- 
visions made  payable  on  bearing  interest  at  a  term  previous  to  his 
decease,  a  jus  crediti  vests  in  the  children.  But  these  provisions 
were  not  payable  till  after  the  father's  death,  and  did  not  bear  in- 
terest till  after  that  period :  they  gave  nothing  more,  therefore,  than 
a  spes  successionis.  It  was  a  joint  settlement  by  the  husband  and 
wife.  The  husband  could  not  revoke  the  provisions  to  his  wife ; 
but  he  reserved  express  power  to  recall  those  made  in  favour  of  his 
children  ;  and  the  same  power  was  reserved  to  the  wife.  I  think 
the  children,  therefore,  cannot  be  held  as  creditors  of  their  father. 
The  case,  perhaps,  might  have  been  different  if  they  had  claimed 
on  their  right  of  legitim.  Yet  even  there  I  should  have  entertained 
great  doubt.  A  child,  properly  speaking,  is  not  creditor  to  his 
father  for  the  legitim,  though  the  father  cannot  disappoint  it  by  a 
deathbed  deed.  But  neither  can  he  disappoint  the  heir  of  his  heri- 
tage by  a  deed  of  that  nature.  When  he  is  in  liege  poustie,  the 
&ther  may  dispone  of  all  his  moveable  property  without  control ; 
so  that  children  are,  properly  speaking,  not  creditors  of  their  father 
for  their  legitim,  but  creditors  upon  his  estate  after  bis  decease. 
I  am  inclined  to  adhere  to  the  Lord  Ordinary's  interlocutor,  there- 
fore, on  that  ground,  as  well  as  those  which  are  explained  in  his 
Lordship's  note.  I  cannot  see  how  a  claim  can  be  made  by  parties 
who,  for  so  many  years,  made  no  attempt  to  reduce  the  securities. 
The  trustees  have  held  them  good,  as  they  were  bound  to  do,  and 
have  acted  upon  them  accordingly.  Further,  it  appears  from  the 
minutes  read  by  Mr  Thomson,  that  there  have  been  various  and 
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7  July  1837.  unequivocal  acts  of  homologation  on  the  part  of  the  children,  to  that 
even  if  the  application  of  the  statute  were  more  doubtful  than  it  is, 
there  would  still  be  satisfactory  grounds  for  adhering  Co  the  iDte^ 
locutor  under  review. 

Lord  Mackenzie. — I  concur  in  the  opinion  which  has  just  been 
delivered  by  Lord  Corehouse,  and  I  come  to  that  conclusion  chiefly 
from  the  provisions  in  favour  of  these  children  being  revocable  at 
pleasure,  as  I  cannot  hold  them,  in  those  circumstances,  to  be  cre- 
ditors of  the  deceased.  I  do  not  think  the  circumstance  of  die  tern 
of  payment  being  after  the  death  of  the  &ther  to  be  conclusive,  for 
it  is  quite  conceivable,  that  both  himself  and  his  estate  might  ban 
been  bound  so  as  to  create  a  right  of  credit  in  the  children ;  bat  I 
think  the  power  of  revocation  excludes  the  idea  of  the  children  be- 
ing creditors,  so  that  the  statute  cannot  apply ;  and  being  of  tbt 
opinion,  it  is  almost  unnecessary  to  go  any  farther.  I  do  not  con- 
cur with  all  the  reasonings  of  the  Lord  Ordinary  in  his  note,  bot 
I  agree  with  him  in  one  reason,  the  want  of  the  reduction  of  the 
securities ;  and  the  trustees  were  bound  to  yield  to  the  validity  d 
these  securities  until  they  were  reduced.  These  parties  left  then 
unreduced  for  many  years,  and  they  have  not  even  yet  brougiit 
a  reduction.  In  these  circumstances  I  think  it  impossible  that  the 
trustees  could  be  rendered  liable,  as  demanded,  to  parties  actiogia 
this  way. 

Lord  President. — I  concur  with  your  Lordships.  As  the  opinioni 
of  the  Lord  Ordinary  are  g^ven  in  his  Lordship's  note,  and  not  in 
the  interlocutor,  it  will  be  unnecessary  to  alter  his  judgment,  as  it 
otherwise  might  have  been ;  but  it  will  be  better  to  adhere,  on  the 
special  ground  that  as  the  children  are  legatees  and  not  creditois 
the  act  1681  is  not  applicable. 

Lord  Gillies  declined  himself  in  consequence  of  relationship  to 
one  of  the  parties. 

'  The  Courtj  accordingly,  unanimously  pronounced  the  foilo^og 
judgment :  *  Find,  that  the  reclaimers,  daughters  of  the  late  John 

<  Cundell,  the  truster,  are  only  legatees,  not  creditors,  of  their  de* 

<  ceased  father ;  and  with  this  finding  adhere  to  the  interlocator  re- 

<  claimed  against,  and  refuse  this  note ;  find  the  reclaimers  liable  in 
*  expenses  since  the  date  of  the  judgment  reclaimed  against;  ap- 
V  point  an  account  to  be  given  in  and  taxed  by  the  Auditor;  and  re- 

<  serve  the  question  of  expenses  incurred  previous  to  9th  July  l^ 

<  for  the  determination  of  the  Lord  Ordinary.' 

Lord  Ordinary,  JMtrtm.  Act.  ThomMon,  MaedoweiL  Alt  M'NiA  A^^w^ 

J,  A*  W.  Dytmck,  W.  S.  ftod  W,  Macherty,  W.  S.  Agenti.        D,  Clert 


Judgment. 
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FIRST  DIVISION. 

No.  CCXV.  7th  July  1837. 

MUIR 
affainsi 

MUIR. 

A  new  trial  having  been  granted  in  this  case,  on  11th  Feb,  1837, 
(see  anlCi  p.  513,)  a  motion  was  made  by  John  Muir  to  grant  a 
commission  to  take  evidence  in  Malta,  and  to  defer  the  trial  till  that 
was  done.  The  Courts  looking  to  the  circumstances  of  the  case, 
granted  the  commission  only  on  condition  that  the  expenses  of  the 
oth^r  party  from  the  date  of  the  former  commission  should  be  paid. 

Act.  M'NeHL  Alt.  Dean  o/Fae,  (Hope,)  Robertwn.  On  {•  Martin,  W.  S. 

and  ffoCftenpooii  ^  Macky  W.  S.  Agents.        Jury  Clerk. 

G.  R. 


FIRST  DIVISION. 
No.  CCXVL  1  l^A  Jufy  1837, 

WILLIAM  WOTHERSPOON 

against 

ANDREW  BELL. 

Process. — Adjudication. — Found,  that  in  a  first  adjudication, 
the  grounds  for  allowing  a  summary  decree  reserving  objections 
contra  executionem  did  not  occur ;  and  that  the  record  must  be 
jnade  up  in  the  usual  form,  before  pronouncing  any  decree. 

C  R. 
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SECOND  DIVISION. 

No.  CCXVII.  Ilrtjii/yl887. 

ALEXANDER  DUNCAN'S  TRUSTEES 

ogamH 

LADY  DUNCAN  and  Others. 

Trust. — Provisions  to  Heirs  and  Children. — Liferent  ahd 
Fee. — A  tnuter,  by  a  mortis  causa  trtist^dispositian  and  sMemmt, 
pravidedf  that  his  trustees  were  to  lay  out  the  residue  of  his  prepertj 
en  securities  in  their  own  namcj  and  to  pay  over  the  €mnual  proomb 
thereof  to  his  widow  ;  <  and^  after  her  decease^  to  pay  over  the  seii 
^  residue  and  remainder  of  my  said  trust-estate^  and  the  rents,  issm 
^  or  proJUs  accruing  therefrom,  in  equal  halves^  to  his  two  grwni' 
children  ;  *  declaring,  that  incase  of  either  of  them  dying  without 
issue,  his  or  her  half  should  belong  to  the  other;  andfurtiur,  if  (hi 
widow  should  die  during  the  minority  of  the  grandchildren,  the  truh 
tees  should  be  *  guardians  and  curators  *  to  them  ^  for  managing  Hu 
*  estate,^  until  they  should  respectively  attain  the  age  of  twenty'one : 
— Found  (after  consulting  the  other  Judges  J  by  the  majority  of  the 
whole  Court,  that,  on  the  decease  of  the  widow,  and  the  majoriti/  of 
the  grandchildren,  the  trust  was,  in  conformity  with  the  above  ex- 
pressions  and  other  clauses  of  the  deed,  at  an  end,  and  the  trustees 
were  bound  to  pay  over  the  residue  and  remainder  oft/ie  truat'^edaUy 
and  the  profits  thereof,  to  the  grandchildren,  wiUiout  any  provisions 
or  restrictions  whatever. 

Narrative.  By  trust-disposition  and  settle  men  t|  dated  11th  March  1820,  tbe 
late  Alexander  Duncan,  W.  S.  conveyed  his  whole-  property  and 
estates,  heritable  and  moveable,  (with  certain  exceptions  therein 
specified,)  to  Mrs  Mary  Simson  or  Duncan,  his  wife,  and  othefSi 
and  the  survivor  or  survivors  of  those  who  should  accept;  wboB 
all  failing,  by  death  or  non-acceptance,  <  to  his  own  nearest  law* 
*  ful  heirs  whatsoever,'  as  trustees,  for  the  purposes  therein  ex- 
pressed. 

Mr  Duncan's  family  consisted  of  two  daughters,  Ann  and  Marf) 
the  mothers  of  the  defenders.  Lady  Duncan  and  Lieutenant  Tait, 
respectively.  Both  daughters  had  long  before  discharged  tbeir 
claims  against  their  father  and  his  estate,  upon  receiving  bonds  of 
provisions  for  L.2000  each. 

After  the  usual  clauses  providing  for  the  discharge  of  the  testa- 
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tor^8  debt99  funeral  expenses,  &c.,  and  also  for  the  payment  of  llJuly  ld37. 

certain  legacies  and  annuities  which  were  constituted  by  a  separate     ^^^V^^ 

deed  executed  by  him  of  the  same  date,  the  trust^settlement  xr'^tees  v. 

contained   the  following  provision :   *  And  with  regard  to  the  Lady  Duncan 
rest,  re»idue,  and  remainder  of  the  said  trnst^estate,  and  the  *°^  Q^^ 
value  and  proceeds  thereof  when  converted  into  money,  inclu-  NarrattTe. 
ding  as  a  part  thereof  the  capital  sums  to  be  set  apart  or  re* 
served  for  answering  and  paying  the  several  annuities  above 
mentioned,  after  such  annuities  shall  cease  and  be  no  longer 
payable,  I  hereby  will,  direct,  and  appoint  the  said  trustees, 
and  the  survivors  or  survivor  of  them,  or  the  quorum  afore- 
said,  whom  all  failing,  my  heirs  aforesaid,  to  lay  out  the  said  resi- 
due and  remainder  on  such  securities  as  they  shall  think  best, 
taking  the  rights  thereof  in  their  own  names,  and  to  pay  over  the 
annual  interests,  profits  and  proceeds  thereof,  when  received  by 
them,  to  the  said  Mary  Simson  or  Duncan,  my  wife,  for  her  sup- 
port and  maintenance  during  all  the  days  of  her  life ;  and  after 
her  decease  to  pay  over  the  residue  and  remainder  of  my  said 
trust-estate,  and  the  rents,  issues  and  profits  accruing  therefrom, 
or  to  assign  and  convey  the  rights  and  securities  of  the  same  (but 
subject  always  to  the  payment  of  the  annuities  aforesaid)  in  man- 
ner following,  viz.  one  just  and  equal  half  thereof  to  Mary  Simson 
Crawford,  my  granddaughter,  and  the  heirs  of  the  body  of  the 
said  Mary  Simson  Crawford ;  and  the  other  just  and  equal  half 
thereof  to  Alexander  Duncan  Tait,  my  grandson,  and  the  heirs 
of  the  body  of  the  said  Alexander  Duncan  Tait ;  but  under  this 
provision  sdways,  as  it  is  hereby  expressly  provided  and  declared, 
that  in  case  the  said  Mary  Simson  Crawford,  my  granddaughter, 
shall  happen  to  decease  without  leaving  heirs,  one  or  more,  of  her 
own  body,  the  half  of  the  residue  or  remainder  of  my  estate  here- 
by settled  on  her  shall  belong  to  the  said  Alexander  Duncan  Tait, 
my  grandson,  and  the  heirs  of  his  body ;  and,  on  the  other  hand, 
if  he  shall  die  without  leaving  heirs,  one  or  more,  of  his  body, 
the  half  of  the  ssud  residue  and  remainder  settled  on  him  shall 
belong  to  the  said  Mary  Simson  Crawford,  my  granddaughter, 
and  the  heirs  of  her  body;  and  failing  both  my  said  grand- 
children without  leaving  heirs,  one  or  more,  of  either  of  their 
bodies,  that  then  the  whole  of  the  said  residue  and  remainder  shall 
pertain  and  belong  to  my  own  nearest  heirs  or  assignees  whatso- 
ever, wholly  exclusive  of  the  legal  heirs  or  representatives  of  my 
said  grandchildren,  or  either  of  them,  and  also  exclusive  of  Henry 
Twysden,  the  eldest  son  of  Isobel  Duncan  or  Twysden,  my 
niece,  and  the  heirs  of  his  body ;  and  my  said  trustees  are  hereby 
requested  and  authorised  to  settle  and  secure  the  said  residue  and 
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11  July  1837.  '  remainder  of  my  trust-estate  accordingly;  but  without  prejudice^ 
^^^V^^    <  nevertheless,  to  the  said  Mary  Simeon  Crawford,  my  granddaagh- 

Tnmeei  V  '  ^''  ^°  ^^^  ^^^  ^^^^^  ^^  married,  to  settle  on  her  husband,  if  she 
Lady  Duncaa  <  shall  think  proper,  the  amount  or  value  of  one-half  of  what  she 
and  othera.  ^  ^j^^^  succeed  to  by  virtue  of  this  present  settlement;  and  without 
NarratiTe.        *  prejudice  also  to  the  said  Alexander  Duncan  Tait,  my  grandsoiii 

*  if  he  shall  marry,  to  settle  on  his  wife,  if  she  shall  survive  him,  a 

<  jointure  or  liferent  annuity,  not  exceeding  L.500  sterling  yearly^ 

*  to  be  paid  out  of  the  proceeds  of  what  be  shall  succeed  to  by 

*  virtue  of  this  settlement,  any  thing  herein  before  contained  to  the 

<  contrary  notwithstanding/ — <  And  in  c»se  my  said  grandchildren^ 

<  or  either  of  them,  shall  happen  to  be  in  minority  at  the  time  of 

<  the  death  of  the  longest  liver  of  myself  and  my  said  wife,  I  hereby 

<  appoint  my  surviving  trustees  before  named,  and  the  sunrivon 

<  and  survivor  of  them,  or  the  quorum  aforesaid,  to  be  guardians 

*  and  curators  to  such  minor  or  minors,  for  managing  the  estate  and 

<  subjects  to  which  they  may  happen  to  succeed  by  virtue  of  these 

<  presents,  until  they  respectively  attain  the  age  of  twenty*one  years 

*  complete.' 

Mr  Duncan  died  in  November  182L  His  wife,  who  sorrived 
him  several  years,  died  in  1825 ;  and,  after  her  death,  the  defenders 
attained  majority. 

A  question  arose  upon  the  construction  of  the  deed  of  settlemeot^ 
whether  it  imported  an  immediate  provision  of  the  fee  of  .the  iesi« 
due  of  the  estate  to  the  truster's  grandchildren,  or.  merely  of  a  life* 
rent  thereof.  If  the  former  was  the  case,  then  the  trust  was  at  an 
end.  Accordingly,  the  pursuers  raised  the  present  action  of  deda* 
rator  and  multiplepoinding.  In  addition  to  the  usual  conclusions 
of  a  multiplepoinding,  the  summons  concluded  alternatively,  thai 
it  should  be  found  and  declared,  <  either  that  the  trust  created  by 

<  the  said  Alexander  Duncan's  trust-disposition  aboye  mentioned 

<  has  come  to  an  end,  and  is  now  expired ;  or  that  the  said  trust  has 

<  not  expired,  but  is  still  in  force,  and  must  continue  to  subsist 

<  until  the  death  of  both  the  truster's  grandchildren  before  named.' 

The  Lord  Ordinary  ordered  cases. 


Lieutenant 
Tait*s  Pleas. 


Liefiienant  Tait  pleaded — That  the  trust  created  by  the  dtsposi- 
tion  of  the  late  Mr  Duncan  has  come  to  an  end,  and  diat  the  de- 
fender is  entitled  to  immediate  payment  of  his  share  of  the  residue 
of  the  estate,  with  past  accumulations,  and  that  the  trustees  have 
no  further  right  to  interfere  in  the  matter.  This  view  is  supported 
by  the  following  considerations:  1.  There  is  no  provision  for  se- 
curing the  permanence  of  the  trust,  by  giving  it  to  the  heirs  of  the 
trustees,  or  empowering  them  to  assume  new  trustees.    The  trusler 
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only  dei^oWes  the  trust,  failing  the  trastees  appointed,  Uo  my  iiJuiy  1837. 
•  own  nearest  lawful  heirs  whats6ever,*  i.  e.  to  the  defenders  them-     ^*^v^^ 
selves,  who  are  the  parties  beneficially  interested  in  the  trust,  and  xrui^tces  v. 
who  are  to  become  trustees  for  themselves.     Such  a  provision,  of  Lady  Duncan 

itself,  renders  it  extremely  improbable  that  the  truster  intended  to   ° *"' 

secure  the  permanent  workin&f  of  the  trust.     2.  The  whole  pro-  Lieutenant 

■  O  A  fry    •    I        ni 

perty  falling  under  the  trust  is  moveable ;  and  the  presumption  of  *"  ' 
law,  especially  in  moveable  property,  is  against  tying  it  up  or  en< 
tailing  it,  and  against  the  subsistence,  for  a  series  of  years,  of  trusts, 
to  the  prejudice  of  those  having  the  beneficial  interest.  3.  The 
only  .purpose  which,  on  the  truster's  death,  prevented  the  imme- 
diate atad  total  divestiture  of  the  trustees,  was  the  annuity  to  Mrs 
Duncan.  When  that  should  cease  by  her  death,  they  are  directed, 
not  to  give  a  liferent,  but  to  pay  over  the  residue  in  equal  halves 
to  the  defenders,  and  this  is  to  take  place  although  there  are  other 
annuit&nts,  the  existence  of  whom  is  not  to  prevent  payment;  only 
such  payment  is  to  be  <  subject  to '  their  annuities.  There  is  an 
express  direction  to  pay  over  the  residue,  and  these  annuities  are 
to  form  no  obstacle  to  it.  This  is  quite  inconsistent  with  the  keep- 
ing up  of  a  substitution.  4.  Such  being  the  leading  direction  of 
the  trust,  even  if  the  subsequent  and  subordinate  parts  of  the  deed 
were  at  variance  with  it,  effect  must  be  given  to  that  leading  di- 
rection, clearly  and  unequivocally  expressed,  rather  than  to  them. 
5.  But  the  subsequent  parts  of  the  deed  admit  of  an  explanation 
in  conformity  with  that  leading  direction.  They  clearly  refer  to 
either  of  the  defenders  dying,  without  leaving  issue,  during  Mrs 
Duncan's  lifetime.  Thus  the  provision  as  to  the  power  of  making 
a  settlement  on  their  respective  marriages,  in  favour  of  their  spouses, 
relates  to  the  case  of  a  future  succession,  as  still  suspended  by 
Mrs  Duncan's  liferent  And  again,  it  is  expressly  provided  for 
the  case  of  Mrs  Duncan  dying  during  the  defender's  minority,  that 
the  trustees  shall  be  *  guardians  and  curators '  to  them,  *  for  ma- 
<  naging'  the  property  for  them  till  they  attain  the  age  of  twenty- 
one.  Hence  the  latter  parts  of  the  deed  are  in  no  way  inconsis- 
tent with  its  leading  purpose,  because,  before  the  period  of  payment^ 
namely,  the  extinction  of  the  liferent,  one  of  the  grandchildren 
might  have  died  without  issue,  in  which  event,  the  share  of  the  one 
so  deceasing  might  be  held  to  go  to  the  other.  Nay,  even  after 
payment,  if  no  contrary  destination  had  been  made  by  the  dispo- 
nees  respectively,  then,  in  that  event  also,  the  one  might  succeed 
to  the  share  of  the  other  dying  without  children :  Although,  how- 
ever, if  it  were  necessary  to  go  into  that  question,  it  is  plain  that 
it  is  not  a  proper  substitution  that  is  here  intended,  but  merely  a 
conditional  institution.     But  in  both  of  the  ways  mentioned  the 
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1 1  Juij  1637.  proviso  may  be  reconciled  to  the  leadiog  purpose  of  the  deed.  6. 
Assuming  that  there  is  a  substitution,  it  is  a  simple  one,  which  the 
institute  may  defeat  by  a  gratuitous  deed.  There  is  no  prohibition, 
express  or  implied,  as  in  a  mdtoal  substitution  ;  and  even  if  there 
were  it  would  not  be  eiTectual ;  Ersk,  iii.  t  8|  $  44 ;  Weir  v.  Drooh 
mond,  28th  Nov.  1752,  Diet.  4314;  Fae.  Coll.  l  87.  The  same 
rule  of  law  holds  also  in  clauses  of  return ;  Ersk.  ut  supra,  §  46  ,* 
Jones  V,  Laurie,  13th  Feb.  1736,  Diet  App.  ii.  voce  Legacy — ^LTanj 
thing  relative  to  such  clauses  were  applicable  to  the  present  case. 


DutfCAD*8 

Trustees  v. 
Lady  DuDCtn 
and  Others. 

Lieutenant 
Tail's  Pleas. 


Lady  Dun- 
can's Pleas. 


Lady  Duncan  pleaded^^l.  That  the  trust  has  not  expired,  but 
is  still  in  force.     The  late  Mr  Duncan  having  left  no  immedii^  d^ 
scendants,  amd  httving  previously  obtained  from  his  daughters,  wbo 
predeceased  him,  a  discbarge  of  all  claims  on  bis  stieeeesion,  hid 
the  full  power  of  disposal  of  the  trust-estate,  and  was  entitled  to  settle 
it  in  any  way,  and  under  whatever  conditions  and  subsdtutioiu  lie 
thought  fit.    2.  Upon  a  just  construction  of  the  several  clauses  of  tke 
trust-disposidon  and  deed  of  settlement  executed  by  Mr  Dnnoiii, 
viewed  in  connection  with  each  other,  and  especially  with  referenee 
to  the  provision  made  for  the  continuance  of  the  trust  in  the  penoai 
of  the  testator's  heirs-at-law,  in  the  event  of  the  failure  of  the  triuteei 
named  by  him,  the  direction  of  the  trustees  to  settle  and  secnre  the 
residuary  funds  according  to  the  prescribed  order  of  saceession,  and 
the  subsequent  clause  by  which  that  direction  is  so  fiir  qualified,  ai 
to  empower  his  grandchildren  respectively,  if  they  should  marrj, 
to  constitute  provisions  in  favour  of  their  spouses  out  of  the  finds 
to  which  they  should  succeed  in  virtue  of  the  said  settlement,-^ 
is  clear  that  it  was  the  will  and  intention  of  the  testator  that  tke 
substitution  of  each  of  his  grandchildren,  or  their  respective  ch3- 
dren,  to  the  share  of  the  other,  in  the  event  of  the  death  of  eiAer 
without  issue,  subject  to  the  qualification  above  alluded  to,  shoold 
not  be  vacated  by  the  circumstance  of  one  or  other,  or  both  of  theii) 
attaining  majority,  whether  before  or  after  the  death  of  the  lifeies- 
trix,  Mrs  Duncan.    3.  Such  being  the  will  of  the  testator,  tke 
same  ought  to  receive  effect;  and  with  that  view  decree  of  declin- 
tor  ought  to  be  pronounced  in  terms  of  the  secimd  alternative  con- 
clusion of  the  libel ;  or  at  least,  and  in  the  event  of  its  bebg  feoiid 
that  the  pursuers  are  no  longer  entitled  to  hold  as  trustees,  bat  tkat 
the  trust,  as  constituted  in  their  persons,  must  be  brought  to  an 
end,  and  that  they  are  bound  to  denude,  it  should  be  found  and 
declared  that  they  are  bound,  in  denuding,  so  to  setUe  and  secure 
the  residue  of  the  trust-estate,  as  to  render  effectual  the  will  aod 
intentions  of  the  testator,  in  regard  to  the  mutual  subatttiitiofl  of 
the  grandchildren  and  their  issue,  and  the  substitution  of  his  ^ 
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nearest  heirs  and  assignees  whatsoeyer,  upon  the  events  taking  11  Juijiaa?. 
place^  and  the  oircumstances  occurring  in  which  the  testator  has     ^^"V^^ 
declared  that  those  substitutions  should  respectively  take  effect;  xr^iuten^v 
and  that  the  said  trust  must  continue  to  subsist  until  such  time  as  Lady  Duncan 
the  said  trustees  shall  have  denuded  in  the  manner  and  to  the  ^"   ^  ^"*' 
effect  here  stated.    4.  No  absolute  or  unlimited  fee  is  conveyed  by  Lady  Dun. 
Mr  Duncan's  settlement  to  the  defenders,  but  the  bequest  in  favour  ^^  *  ^'^^ 
of  either  grandchild  is  limited  by  clauses  of  substitution  and  return, 
as  conditions  of  thd  grant  itself.     The  grant  is  not  made  uncondi- 
tionally, with  a  naked  substitution,  but  has  an  express  substantive 
provision  annexed  to  it*     The  institute  is  thereby  effectually  dis- 
abled from  defeating  the  jus  credit!  in  favour  of  the  substitute.     5. 
Besides,  this  is  a  case  of  mutual  substitution  of  the  truster^s  grand- 
children to  each  other.     Such  substitutions  are  in  their  own  nature 
onerous,  or,  at  all  events,  cannot  be  disappointed  by  any  deed  of 
either  of  the  parties,  without  a  direct  fraud  upon  the  rights  of 
the  other ;  Ersk,  iii.  8«  46 ;  Williamson  v.  Littlejohn,  Jan.  1684, 
Diet.  4331;  Harearse;  Moffat  v.  Mofiats,  6th  Feb.  1724,  Did. 
4321 ;   Macreadie  v.  Macfadaeon's  Executors,  15th  Nov.  1751, 
Diet.  4402.    6.  Moreover,  there  is  another  condition  attached  to 
the  bequest  in  the  defender's  favour,  by  the  clause  providing  that, 
in  the  event  of  both  grandchildren  dying  without  leaving  issue, 
the  whole  residue  of  the  trust-estate  should  devolve  on  Mr  Dun- 
can's own  heirs.     This  is  a  clause  of  return,  occurring  in  a  gratui- 
tous deed,  and  it  is  conceived  in  such  terms  as  to  exclude  all  room 
for  doubt  that  it  was  the  intention  of  Mr  Duncan  that  the  return 
should  l>e  effectual,  and  that  neither  of  his  grandchildren  should 
have  it  in  their  power  to  defeat  it,  except  to  the  extent  to  which 
they  were  specially  permitted  to  do  so  in  their  marriage-contracts. 
This  effect  has  been  repeatedly  given  to  similar  clauses ;  Napier  v. 
Johnston,  11th  June  1740,  Kilk.  No.  II.  voce  Fiar  absolute  and 
unlimited;  Beatson  and  Lumsden  v.  Beatson,  19th  Feb.  and  30th 
June  1747,  Diet.  4345 ;  Johnston  t^.  Irvine,  22d  June  1824,  Fac. 
Coll. 

The  Lord  Ordinary  pronounced  the  following  interlocutor  and 
note : 

*  The  Lord  Ordinary  having  considered  the  revised  cases  for  the  Lord  Or6U 

*  parties,  and  whole  process,  makes  avisandum  therewith  to  the  j*"'^*"  ^"^^''" 
^  Lords  of  the  Second  Division.' 

Noie,-^*  The  parties  having  concurred  in  expressing  their  wish  Notc« 
^  for  an  early  decision  of  the  Inner«House,  the  Lord  Ordinary  has 
^  reported  this  case  without  a  judgment;  and  cannot  say  that  he 

*  has  yet  come  to  any  mature  or  confident  opinion  on  the  merits. 
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Lady  Duncan 
and  Others. 

Note. 


G)nsidering  it  to  be  a  quaestio  voluntatis,  bis  leaning  is  certainly 
in  favour  of  Mr  Duncan  Tait,  and  that  chiefly  on  these  grounds: 
Isty  That  the  leading  instruction  to  the  trustees  is  expressly  to 
pay  over  the  residue  to  the  two  grandchildren  <  after  the  decease 

*  of  the  widow.'  2(f|  That  the  trustees  are  appointed  guardians 
to  the  grandchildren,  if  in  minority,  at  the  death  of  the  widow,  for 
the  express  purpose  of  <  managing  the  property,  to  which  they 
may  succeed  by  these  presents,  until  they  respectively  attain  the 
age  of  twenty-one  years  complete,' — plainly  implying  that,  when 

they  attained  that  age,  they  were,  both  and  each,  to  be  admitted 
to  the  management  and  possession  of  what  was  so  provided  to 
them :  And,  Sd^  and  chiefly,  because  the  Lord  Ordinary  can  dis- 
cover no  words  or  provisions  in  the  deed,  by  which  the  right  to 
receive  and  enjoy  the  annual  proceeds  of  the  property  so  devised 
is  separated  or  distinguished,  in  any  way,  from  the  right  to  enter 
to  the  fee  or  principal  itself.  The  directions  to  the  trustees,  ap' 
ply,  in  the  most  anxious  and  precise  terms,  to  *  the  whole  residoe 

•  and  remainder  of  my  said  estate,  and  the  rents,  issues  and  profits 
accruing  therefrom.'     And,  therefore,  if  Lady  Duncan  is  right  in 

her  construction,  not  only  would  neither  of  the  grandchildren  re- 
ceive  any  thing  whatever  till  the  death  of  one  of  them,  bat  it 
would  clearly  follow,  in  the  Lord  Ordinary's  apprehension,  that 
neither  of  them  could  ever  receive  any  thing  at  all ;  the  ultimate 
substitution  of  the  truster's  nearest  heirs,  in  the  event  of  their 
both  dying  without  children,  being  precisely  and  identically  in 
the  same  terms  with  their  mutual  substitution  to  each  other,  under 
the  clause  immediately  preceding.  The  legitimate  effect,  there- 
fore, of  this  construction  would  be,  that  the  only  known  descen- 
dants of  the  truster,  and,  beyond  all  doubt,  the  persoose  predilee- 
tse  under  his  settlement,  would,  in  no  event,  derive  any  benefit 
whatever  from  his  succession  in  their  own  personS}  but  must  be 
dealt  with  as  if  they  had  been  named  merely  as  stirpes,  from  whom 
the  actual  inheritors  might  spring,  or  as  persons,  during  whose 
lives  the  property  was  to  accumulate,  for  the  advantage  of  some 
remote  and  unnamed  representative  of  the  testator. 
<  It  will  be  readily  admitted,  that,  in  a  qusMtio  voluntatis,  any 
possible  construction  is  to  be  preferred  to  one  which  would  .lead 
to  such  a  result  as  this ;  and  it  does  not  appear  to  the  Lord  Ordi- 
nary, (though  the  deed  is  not  carefully  or  fully  expressed,)  that 
that  suggested  by  Mr  D.  Tait  is  liable  to  any  similar  objection. 
It  is  only  necessary  to  hold,  that  all  the  provisions  about  the 
grandchildren,  or  either  of  them,  dying  without  issue,  were  meant 
only  for  the  case  of  their  so  dying  before  the  succession  opened 
to  them  by  the  death  of  the  widow  or  liferentrix,  to  make  ail  the 
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parts  of  the  deed  at  once  consistent  with  each  other,  subordinate  llJuly  1837. 
to  what  is  manifestly  its  leading  destination,  and  conformable  to    ^^^V*^ 
the  most  reasonable,  natural,  and  usual  disposition  of  property  x^JsteeJ^. 
among  relations.      It  may  be  observed,  that  Lady  Duncan  is  Lady  Duncan 
thought  to  be  quite  wrong  in  the  way  in  which  she  would  read  *°^  Q^^crs. 
the  introductory  or  qualifying  words,  <  in  manner  following,'  as      Note. 
in  connection  with  the  conditions  on  which  she  relies.     These 
words  are  not  introduced,  as  she  would  represent,  to  qualify  the 
special  disposition  and  direction  to  pay  to   the   grandchildren, 
but  are  merely  introductory  to  the  direction  to  the  trustees  to  pay 
generally.      The  direction,  in  short,  is  not  as  she  would  have  it, 
to  pay  to  the  grandchildren  sub  modo,  or,  <  in  manner  following,' 
but,  generally,  to  pay  or  apply  the  residue  <  in  manner  following,' 
^  viz.  to  the  grandchildren,  (after  the  widow's  decease,)  and  in  the 
event  of  their  dying  (it  may  be  before  the  widow)  without  issue, 
then  to  the  truster's  nearest  heirs,  &c.     The  words,  in  short,  in 
their  true  connection,  do  not  in  the  least  affect  the  construction 
one  way  or  another.     Neither  can  the  Lord  Ordinary  give  much 
weight  to  the  truster's  direction  to  settle  and  secure  the  estate 
according  to  his  instructions.     In  the  place  where  that  direction 
occurs,  it  seems  not  at  aU^unreasonable  to  hold,  that  it  applies  only 
to  the  special  instruction  to  which  it  is  immediately  subjoined,  and 
meant  merely,  that,  in  the  event  of  both  the  grandchildren  being 
dead,  without  issue,  the  property  should  be  so  settled  as  to  be 
secured  against  the  claims  of  Henry  Twysden,  the  only  relation 
excluded. 

<  There  is  a  great  deal  of  learning  in  Lady  Duncan's  case  as  to 
the  effect  of  a  clause  of  return,  which  is  appreheqded  to  be  quite 
inapplicable,  if  the  other  claimant's  construction  of  the  deed  be 
adopted,  viz.  if  it  be  held  that  the  property  was  to  vest  absolutely 
in  the  grandchildren,  unless  they  died  without;  issue  before  the 
widow  liferentrix.  Even  upon  the  opposite  construction,  the  Lord 
Ordinary  is  not  satisfied  with  her  Ladyship's  exposition  of  the 
law.  The  alleged  clause  of  return  is  not  expressed  in  the  proper 
form  of  such  clauses ;  and,  in  particular,  it  does  not  provide  that,  * 

in  the  event  stated,  the  property  shall  revert  to  the  granter  him* 
self,  but  only  that  it  shall  belong  to  his  nearest  hears.  Now,  Mr 
Erskine  says  expressly,  (3.  8.  45,)  that  this  does  not  import  a 
prohibition  to  alter ;  and  such  certainly  seems  to  be  the  ground 
of  the  decision  he  refers  to;  Wauchope,  22d  Dec.  1752,  (Morr. 
4404.)  It  seems  also  to  be  settled,  that  such  clauses  do  not  bar 
gratuitous  alterations,  where  the  original  destination  was  to  heirs 
alioqui  successuri,  and  not  to  stranger  disponees. .  See  case  of 
Marquis  of  Clydesdale,  26th  Jan.  1726,  iMorr.  1262,)  affirmed 
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n  July  1837.  But,  upon  the  whole,  I  am  di8po§ed  to  adopt  the  conclnsioii  ar- 
rived at  by  the  Lord  President  and  Lord  Moncreiff,  that  Mr  Tait 
is  entitled  to  the  immediate  and  unrestricted  possession  of  the  Uf 

Lady  Duncan  of  the  residue. 

and  Others.  j^  the^rif  place,  I  consider  the  clause  appointing;  the  trustees 
Opinion  of  to  *  pay  over  the  residue,'  &c.  at  the  death  of  the  liferentrix,  to  be 
^MrW^^  an  express  direction  to  denude,  and  consequently  to  be  inconsistent 
with  the  farther  continuance  of  the  trust 

Secondly,  I  think  that  the  nature  of  the  various  provisions,  con- 
tingent on  the  failure  of  the  testator's  grandchildren  without  issne, 
as  well  as  the  form  of  expression  of  those  provisions,  obviously  point 
at  the  subsistence  of  the  trust  during  the  period  when  they  weie 
intended  to  take  effect. 

And  the  only  legitimate  conclusion  seems  to  me  to  be,  not  that 
the  mere  presumption  arising  from  the  latter  consideration  should 
control  the  express  terms  of  the  clause  fixing  the  termination  of  tbe 
trust,  but  that  these  latter  provisions  should  be  construed  consist- 
ently with^that  express  clause,  and  should  be  held  to  apply  only  to 
the  case  of  the  events  there  mentioned  occurring  during  the  un- 
doubted continuance  of  the  trust,  that  is,  during  the  lifetime  of  dit 
liferentrix. 

There  may  be  difficulties  attending  this  construction,  as  well  as 
any  others  which  can  be  resorted  to :  But  it  involves  no  absolute 
inconsistency  with  any  of  the  express  clauses  of  the  deed ;  and 
viewing  the  question  as  one  of  presumption,  it  presents  no  soch 
improbability  as  the  contrary  supposition,  viz.  that  the  testator  in- 
tended to  create  a  trust,  fettering  the  rights  of  the  favoured  parties, 
his  grandchildren,  during  their  whole  lives,  for  the  benefit  of  the 
unnamed  and  unknown  individuals  who,  at  the  expiry  of  this  ex- 
traordinary trust,  might  happen  to  be  his  heirs*at-law. 

Lords  Jeffrey,  Cochbum,  and  Cuninghame. — We  concur,  on  tfce 
whole,  in  this  opinion. 

Lards  Mackenzie,  Corehouse,  and  GiUie8.^^Yfe  think  the  case 
attended  with  doubt ;  but,  after  full  consideration,  we  remain  unable 
to  adopt  the  conclusion  for  which  Lieutenant  Alexander  Duncan 
Tait  contends,  viz.  that  he  is  entitled  to  have  his  share  of  the  r^ 
sidue  of  the  trust-estate  immediately  paid,  or  conveyed  over  to 
him  in  free  property.  In  this  case,  Mr  Duncan  makes  bis  settle- 
ment in  the  form  of  a  trust-disposition  and  assignation.  The  trus- 
tees are  certain  persons  named,  and  the  survivors  or  survivor ;  '  and 

<  failing  all  these  persons,  by  death  or  non-acceptance,  my  own 

<  nearest  lawful  heirs  whomsoever.'  To  this  permanent  body  of  trus- 
tees he  conveys  all  his  property,  heritable  and  moveable,  with  ce^ 
tain  exceptions.     The  first  exception  is  in  favour  of  the  truster's 
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wife;  and  failing  her  by  predecease,  or  by  death  after  that  of  the  11  July  1837. 
testator,  but  without  settlement  or  disposal,  then  in  favour  of  his    ^**V^ 
granddaughter,  Mary  Sioison  Crawford,  with  a  proviso  in  case  she  xrortees'r, 
shall  die  in  minority  and  unmarried.     And  it  may  be  observed  in  Lady  Duogmi 

passing,  that  though  this  bequest  is  given  by  exception  from  the      

trust,  and  granted  to  both  the  legatees  named  expressly  in  absolute  Opinion  of 
property,  yet  the  proviso  implies  that  the  trust  was  not  to  be  li-  j„^g^ 
mited  to  any  short  period  of  duration ;  for  it  is,  that  in  case  of  such 
decease  of  Mary  Simson  Crawford,  in  minority  and  unmarried, 
then  these  special  articles  should  be  comprehended  in,  and  make 
part  of  the  subjects  conveyed  to  the  trustees  for  the  uses  of  the 
trust 

The  trustees  are  then  empowered,  in  reference  to  the  trust-estate, 
to  uplift  the  debts  due  to  it,  transfer  shares  of  stock  in  bank,  &c» 
intromit  with  and  dispose  of  moveables ;  as  also  to  establish  in  their 
own  persons  titles  to  the  lands  and  other  heritages,  (with  one  ex- 
ception) ;  to  sell  these,  levy  the  rents  thereof  while  unsold,  appoint 
factors  for  management  of  the  trust-estate ;  and  generally,  with 
power  to  do  all  <  and  every  thing  requisite  and  necessary  for  the 

<  execution  of  the  trust  hereby  granted.' 

Then  follow  the  purposes  of  the  trust,  the  trustees  being  taken 
bound  to  account  for  and  apply  their  intromissions  with  the  trust- 
subjects,  and  rents  and  profits  arising  from  them,  as  follows,  viz. 
1^,  For  payment  of  the  expenses  of  the  trust.  2(tfy,  For  payment 
of  the  truster's  debts,  funeral  expenses  and  mournings,  and  an  al- 
lowance for  his  widow  and  family,  from  his  death  till  the  interests 
of  his  funds  should  be  recovered ;  ^  and  including  also  among  my 
'  debts  the  sum  of  L.2000  sterling,  for  which  I  granted  a  bond  to 

*  the  now  deceased  Mary  Duncan,  my  youngest  daughter,  of  which 

*  the  principal  is  yet  qnpaid.'  It  may  be  observed,  that  this  bond 
contains  two  clauses  of  return  :  Ist,  To  the  heirs  of  Mary  Duncan ; 
2(f,  To  the  heirs  of  the  granter — so  expressed,  that  it  seems  im- 
possible to  dispute  either  the  intention,  or  the  effective  operation  of 
them,  as  creative  of  limitation  on  the  right  granted,  d^/y,  For  pay- 
ment of  annuities  and  legacies  to  be  left  by  the  truster. 

After  this,  the  deed  directs  the  trustees  to  lay  out  the  residue  in 
securities,  taking  the  rights  thereof  in  their  own  names;  <  and  to 
(  pay  over  the  annual  interests,  profits  and  proceeds  thereof,  when 

<  received  by  them,  to  the  said  Mary  Simson  or  Duncan,  my  wife, 

*  for  her  support  and  maintenance  during  all  the  days  of  her  life ; 

*  and  after  her  decease,  to  pay  over  the  said  residue  and  remainder 

<  of  my  said  trust-estate,  and  the  rents,  issues  and  profits  accruing 

<  therefrom,  or  to  assign  and  convey  the  rights  and  securities  of  the 
^  same,  (but  subject  always  to  the  payment  of  the  annuities  afore- 
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11  July  1837.  *  said,)  in  manner  following/  This  is  said  to  be  a  direction  for 
immediate  unconditional  payment  or  conveyance  over.     But, 

Isti  If  that  had  been  the  case,  there  could  have  been  no  room  for 
any  direction  respecting  ^  rents,  issues  and  profits.'  The  capital 
being  immediately  payable  over,  there  conid  be  no  such  rents,  &c. 
to  be  paid  over. 

2<Uyf  The  payment  or  conveyance  is  <  in  manner  following/  and 
then  follow  the  directions  as  to  the  disposal  of  this  residue  and  pro- 
fits thereof,  which  makes  it  necessary  to  read  the  general  direction 
to  pay  or  convey  with  reference  to  these  directions,  and  not  in  any 
abstract  way ;  and  it  immediately  appears  that  these  directiona  can- 
not be  executed  with  effect,  if  the  payment  or  conveyance  was  to 
be  immediate  and  unconditional. 

Qdfy^  What  is  particularly  worthy  of  attention,  there  follows,  in 
the  end  of  the  directions  relative  to  the  disposal  of  this  residue  and 
its  profits,  these  words :  *  And  my  said  trustees  are  hereby  requested 

*  and  authorised  to  settle  and  secure  the  said  residue  and  remainder 

*  of  my  trust-estate  accordingly,'— distinctly  and  expressly  binding 
the  trustees  not  to  make  any  simple  and  immediate  payment  or 
conveyance  over ;  but  to  take  care,  in  all  events,  that  their  acts 
should  be  such  as  to  secure  effect  to  the  directions  of  the  truster. 
How  this  was  to  be  done  is  not  pointed  out, — whether  by  con- 
tinuance of  the  trust,  or  by  the  constitution  of  new  securities;  but 
in  some  way,  and  through  the  acts  of  the  trustees,  it  seems  plain 
that  it  was  provided  to  be  effectuated. 

Now,  what  are  these  directions?  They  are  to  convey  <  one  just 
and  equal  half  thereof  to  Maiy  Simson  Crawford,  my  grand- 
daughter, only  surviving  child  of  the  marriage  between  the  said 
Captain  James  Coutts  Crawford  and  the  now  deceased  Ann 
Duncan,  my  eldest  daughter,  his  wife,  and  the  heirs  of  the  body 
of  the  said  Mary  Simson  Crawford;  and  the  other  just  and  equal 
half  thereof  to  Alexander  Duncan  Tait,  my  grandson,  only  child 
of  the  marriage  between  Captain  James  Haldane  Tait,  of  the 
royal  navy,  and  the  said  now  deceased  Mary  Duncan,  my  youngest 
daughter,  his  wife,  and  the  heirs  of  the  body  of  the  said  Alexander 
Duncan  Tait ;  but  under  this  burden  always,  as  it  is  hereby  ex- 
pressly provided  and  declared,  that  in  case  the  said  Mary  Simson 
Crawford,  my  granddaughter,  shall  happen  to  decease  without 
leaving  heirs  one  or  more  of  her  own  body,  the  half  of  the  residue 
or  remainder  of  my  estate  hereby  settled  on  her  shall  belong  to 
the  said  Alexander  Duncan  Tait,  my  grandson,  and  the  heurs  of 
his  body ;  and,  on  the  other  hand,  if  he  shall  die  without  leaving 
heirs  one  or  more  of  his  body,  the  half  of  the  said  residue  and  re- 
mainder settled  on  him  shall  belong  to  the  said  Mary  Simson 
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*  Crawford,  my  granddaughteri  and  the  heirs  of  her  body ;  and  fail-  11  July  1637. 

*  iog  both  my  said  grandchildren,  without  leaving  heirs  one  or  more     ^"^V^^^ 

*  of  either  of  their  bodies,  that  then  the  whole  of  the  said  residue  i^^°^^, 

*  and  remainder  shall  pertain  and  belong  to  my  own  nearest  heirs  Lady  Dunctn 

*  or  assignees  whatsoever,  wholly  exclusive  of  the  legal  heirs  or  re-       Othera. 

*  presentatives  of  my  said  grandchildren,  or  of  either  of  them ;  and  Opinion  of 

*  also  exclusive  of  Henry  Twysden,  the  eldest  son  of  Isobel  Dun-  j^^icei. 

*  can  or  Twysden,  my  niece,  and  the  heirs  of  his  body.'  Then, 
after  the  clause  of  power  to  the  trustees  above  mentioned,  the  deed 
goes  on,  *  but  without  prejudice,  nevertheless,  to  the  said  Mary 

*  Simson  Crawford,  my  granddaughter,  in  case  she  shall  be  mar- 

<  ried,  to  settle  on  her  husband,  if  she  shall  think  proper,   the 

<  amount  or  value  of  one-half  of  what  she  shall  succeed  to  by  vir- 

<  toe  of  this  present  settlement ;  and  without  prejudice  also  to  the 

*  said  Alexander  Duncan  Tait,  my  grandson,  if  he  shall  marry,  to 
^  settle  on  his  wife,  if  she  shall  survive  him,  a  jointure  or  liferent 

*  annuity,  not  exceeding  L.500  sterling  yearly,  to  be  paid-  out  of 

<  the  proceeds  of  what  he  shall  succeed  to  by  virtue  of  this  settle- 
^  ment ;  any  diing  herein  before  contained  to  the  contrary  notwith- 

<  standing.' 

These  provisions  appear  to  us  to  be  inconsistent  with  immediate 
and  free  payment  or  conveyance  over  to  Mary  Simson  Crawford, 
•or  Alexander  Duncan  Tait,  of  the  residue,  i.  e.  the  capital  of  the 
residue.  The  rents,  issues  and  profits  of  the  halves  of  the  residue 
arising  yearly,  indeed,  are  left  to  go  to  them  freely ;  but  the  halves 
of  the  residue  themselves  are  so  provided,  that  such  payment  or 
cpnveyance  over  of  them  must  defeat  the  will  of  the  truster,  which 
the  trustees,  it  has  been  seen,  are  expressly  empowered  and  required 
to  g^ve  effect  to.  How  can  the  trustees  execute  the  trust  so, — how 
can  they  pay  or  convey  the  residue  and  profits  so, — or  settle  and 
secure  the  residue  so,  that  the  one-half  of  the  residue  directed  to  be 
conveyed  to  Mary  Simson  Crawford  shall,  in  case  of  her  decease, 
without  leaving  heirs  of  her  body,  belong  to  Alexander  Duncan 
Tait ;  and  the  half  of  the  residue  directed  to  be  conveyed  to  him, 
shall,  in  case  of  his  death  without  heirs  of  his  body,  belong  to  her; 
and  that  both  halves  shall  belong  to  the  truster's  own  legal  heirs  or 
assignees,  wholly  exclusive  of  their  heirs  or  representatives,  if  the 
immediate  doty  of  the  trustees  be  to  pay  or  convey  over  the  whole 
residue  simply  and  absolutely  to  these  two  favoured  persons  ?  And 
where  was  the  use  of  a  special  power  to  them  to  settle  part  of  their 
respective  halves  by  marriage-contract,  if  they  were  to  receive  the 
full  halves  in  unlimited  fee-simple,  consequently  with  full  power  to 
dispose  of  them  wholly  by  such  contract  ?  It  is  said  these  powers 
were  given  in  contemplation  of  the  parties  marrying  before  tite 
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11  July  1837*  death  of  the  truster's  wife,  and  when  the  fee  of  the  halves  had  not 
^""^V^^    vested  in  them.     But  neither  the  expression,  nor  the  place  of  the 
Trustees  9       powers,  appear  to  us  to  admit  of  such  interpretation.     Nor  do  we 
Lady  Duncan  think,  that  if  the  funds  were  payable,  absolutely  without  limitation, 
and  Others.     ^  these  parties,  there  could  be  any  want  of  immediate  vesting  of 
Opinion  of      right  to  the  fee  in  them  from  the  term  of  the  truster's  death,  so  as 
Consulted       ^  support  any  marriage*con tract  executed  by  them  before  the  death 
of  the  wife  of  the  truster.     The  trustees,  then,  having  sufficusnt 
powers,  and  their  duty  being  to  look  to  nothing  but  the  true  mean- 
ing of  the  truster,  and  take  effectual  measures  to  give  it  full  effect 
we  are  not  able  to  think  that  the  truster's  meaning  was,  that  the 
halves  of  the  residue  should  be  immediately  made  over  in  free  pro- 
perty, and  unconditionally,  to  Mary  Simson  Crawford  and  Alex- 
ander Duncan  Tait. 

It  is  said  that  this  provision  is  merely  a  substitution,  and  that  not 
being  fortified  with  clauses  prohibitory,  it  creates  no  limit  on  the 
right  of  the  parties  primarily  favoured.     But  we  do  not  think  it  is 
a  substitution,  or  even  a  direction  to  constitute  a  substitution.    It 
*  is,  by  its  form,  a  provision  and  declaration,  forming  a  condition  of, 

and  limiting  the  grant ;  or  rather  it  is  the  direction  to  the  trustees^ 
in  reference  to  the  grant,  to  which  we  think  it  is  impossible  to  ap- 
ply the  rules  applicable  to  mere  substitutions. 

Next,  it  is  said  that  it  is  a  clause  of  return ;  and  though  there 
scarcely  seems  to  be  any  dispute  that  general  clauses  of  return  in 
gratuitous  grants  do  constitute  a  limitation  on  the  right  of  the 
grantee  to  a  certain  extent,  yet  it  is  observed,  that  in  this  case,  the 
return  being  to  the  heirs  of  the  grantor,  not  to  thegranter  himself 
it  cannot  create  any  limitation  against  even  gratuitous  alterationii 
to  establish  which,  the  case  of  Wauchope,  22d  December  1752, 
{Morr.  4404,)  is  referred  to.  We  think  that  case  not  sufficient  to 
support  the  doctrine.  For  in  that  case  the  clause  was  contained  in 
the  bonds  of  provision  granted  in  implement  of  a  contract  of  nuir- 
riage,  (so  found) ;  and  therefore  it  was  incompetent  to  insert  in 
them  any  clause  that  in  effect  went  beyond  a  mere  substitution,  or 
to  give  such  effect  to  such  a  clause  if  inserted.  It  is  impossible, 
therefore,  to  rely  on  it  as  establishing  any  general  doctrine  of  the 
kind  alleged. 

Again,  it  is  observed,  that  when  a  grant  is  to  heirs  alioqui  snc* 
cessuri,  a  clause  of  return  has  no  force  beyond  a  substitution ;  and 
the  case  of  the  Marquis  of  Clydesdale,  26th  January  1726,  (Aforr. 
1262,)  is  referred  to  on  this  head.  We  doubt  also  the  sufficiency 
of  this  decision  to  support  the  doctrine  rested  on  it.  For  in  that 
case,  the  party  contending  for  the  benefit  of  the  clause  of  return 
was  not  the  heir  to  whom  the  return  was  provided,  but  a  prior  heir- 
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malei  called  only  as  a  substitate,  and  in  whose  favour  tlie  return  was  ii  July  1837. 
not  conditioned.  ^"^V^ 

The  answer,  however,  which  appears  to  us  to  be  the  true  one  xronees » 
on  this  point,  is,  that  the  clause  here  is  not  a  clause  of  return,  but  a  Lady  Duncan 
clause  of  direction  to  trustees.     Now,  though  it  has  been  said  that  "^^  Qthcrs.  . 
clauses  of  return  are  to  be  strictly  construed,  yet  we  are  aware  Opinion  of 
of  no  authority  for  applying  such  strict  interpretation  to  clauses  of  ju^^^^^    ' 
directions  to  trustees,  particularly  where  provided  with  sufficicfnt 
powers  *  to  execute  the  trust,'  and  general  instructions  *  to  settle 
<  and  secure  the  estate'  according  to  these  directions.     Such  trus- 
tees, we  think,  have  no  duty  but  to  find  out  fairly  the  true  mean- 
ingof  the  truster;  and  when . found  out,  to  give  it  effect,  in  the 
form  that  is  best  fitted  for  that  purpose ;  but  at  any  rate  in  some 
form,  so  that  it  may  not  be  defeated.     In  whatever  way,  therefore, 
the  present  trustees  ought  to  fulfil  their  duty,  we  do  not  think  they 
can  comply  with  the  demand  of  Alexander  Duncan  Tait,  because 
that  is  a  demand  not  agreeable  to  the  true  intention  of  the  truster. 

It  has  been  observed  by  the  Lord  Ordinary,  that  this  interpreta* 
tion  would  deprive  the  parties  primarily  favoured  of  all  use  of  the 
trust-funds  for  a  long  time^  because  their  right  to  the  rents  and 
profits  of  these  funds  is  not  separable  from  their  right  to  the  capi- 
tal. In  this  we  do  not  agree.  It  is  the  residue,  i.  e.  the  capital 
of  .the  residue  of  the  trust-funds  only,  to  which  the  limiting  condi- 
tions of  the  trust-directions  apply.  There  is  no  direction  of  that 
kind  having  application  to  the  rents  and  profits,  or  from  which  it 
can  be  inferred  that  the  trustees  were  to  secure  these,  so  that  they 
should  remain  subject  to  the  rights  of  any  person  in  any  contin- 
gency. We  see  no  words  to  prevent  the  paying  or  assigning  over 
of  these  annually  as  they  arise,  after  the  death  of  the  truster's  wife, 
Mary  Simson  or  Duncan.  They  are  payable  or  assignable  over 
immediately,  just  as  the  capital  also  might  have  been,  if  there  had 
followed  no  conditions  referable  to  it,  by  which  such  immediate 
payment  or  assignation  was  restrained.  The  separation  is  effected 
by  the  application  of  the  limiting  conditions  to  the  capital,  and  the 
non*application  of  them  to  the  rents  and  profits  accruing  annually. 
On  the  whole,  then,  we  remain  unable  to  think  that  the  claim  of 
Alexander  Duncan  Tait  ought  to  be  sustained. 

At  advising, 

Ltord  JusHce-ClerL — I  concur  with  the  majority  of  the  consulted  Opinion  of 
Judges.     We  are  bound  to  give  effect  to  the  intention  of  the  tes-  Court. 
tator ;  and  in  doing  so,  we  must  consider  the  whole  deed,  and  put 
the  most  rational  construction  upon  its  provisions.     It  is  most  im- 
portant to  observci  that  when  the  truster  gives  directions  as  to  the 
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11  July  1837.  payment  of  the  residue,  he  declares  that  it  is  to  be  made  ^  subject 

^*^V^^    ^  to  the  annuities.'     This  is  consistent  with  an  intention  of  creadog 

Trusteet  9.      ^  permanent  trust.     There  is  nothing  in  the  deed  to  indicate  sa^ 

Lady  Dancan  an  intention,  or  that  the  truster  wished  to  form  a  tailzied  succemofl. 

On  the  contrary,  the  two  grandchildren  are  evidently  the  penona 

predilectSB. 

Lord  Glenke, — Since  the  death  of  Mrs  Duncan  and  the  majority 
of  the  defenders,  the  proper  period  has  come  when  the  trust  aut 
be  held  as  terminated ;  but  the  trustees  should  just  dispone  in  tiw 
precise  terms  of  the  truster's  deed,  leaving  any  question  as  to  the 
effect  of  the  substitution  still  entire. 

Lords  Meadotobank  and  Medwyn  concurred  with  the  minority  ef 
the  consulted  Judges. 

The  Lords  pronounced  the  following  interlocutor :  <  Find,  tint 

<  the  trust  created  by  the  deceased  Alexander  Duncan,  by  his  tmst* 

<  disposition  founded  on,  has  come  to  an  end  and  is  now  expired: 

<  Find,  that  the  pursuers  are  only  liable  in  once  and  single  paymeol^ 

<  and  that  they  are  bound  to  pay  over  the  residue  and  remainder  of 

*  the  said  trust-estate,  and  the  rents,  issues  and  profits  thereof 

*  equally  to  the  defenders  and  claimants,  Lady  Duncan  and  Mr 

*  Tait,  without  any  provisions  or  restrictions  whatever ;  and,  qaotd 

<  ultra,  remit  the  process  to  the  Lord  Ordinary/ 

Lord  OMxmrjrJeffraf,  Act.  M^NiHL  AIu  For  Lady  Duocan*  SoL-G^. 

(Bvtherfiard,)  MUUr,        For  Lieutenant  Tait,  Dean  o/Fae.  (Hopej)  lUtbvUoik 
John  Yukt  W.  a  and  Robert  Haldane,  W.  S.  Agento. 


Judgment. 


SECOND  DIVISION. 


No.  CCXVIII. 


imjTa/y  1637. 


General  the  Honourable  Sir  ALEXANDER  HOPE 

agaifut 

THOMAS  SPEARS. 

Teinds. — Stipend.— -Relief. — Superior  and  Vassal. — Apn* 
prietor  oflands^  who  had  also  an  heritable  right  to  the  teinds  Humfi 
feued  out  the  lands  but  not  the  teindsy  and  in  tlie  clause  of  iMTres^ 
dice  bound  himself  to  free  and  relieve  the  vassals  and  their  suceeisen 
frvm  *  all  cessy  Sfc.  *  minister/  and  schoolmaster^  stipends  and  ta^ 
<  lariesj*  *  teinds  and  casualties  payable  frrtk  of  the  said  lands  (9 
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^  my  iuperiors  thereof,  and  that  of  all  temu  bygone^  present  and  to  11  July  1837. 
*  eome^^-^found^  (upon  conmliing  the  other  Judges^)  that  this  clause    ^*V^^ 
of  relief  did  not  extend  to  the  minister's  stipend  allocated  on  the  lands  sj^l^ 
for  the  first  time^  and  more  than  a  century  after  the  date  of  the 
grant* 

Bt  disposition  dated  4th  February  1729,  Sir  Thomas  Bruce  Hope  KarratiTe. 
of  Kinross  and  CraigLall,  in  consideration  of  the  price  of  1^129, 108 
Soots,  conveyed  to  Charles,  Earl  of  Hopetoun,  the  lands  and  ba« 
ronies  of  Craigball,  comprehending,  inter  alia,  the  superiority  of 
the  lands  and  barony  of  Kinninmont,  with  the  teinds  of  the  same, 
with  the  lands  of  Baldonie,  mill  and  milMands  thereof.  The  pur* 
suer  is  now  in  right  of  the  estate  of  CraighaU,  as  heir  of  entail, 
ttnder  an  entail  executed  by  John,  Earl  of  Hopetoun,  son  of  Earl 
Charles. 

Previous  to  the  sale  to  the  Earl  of  Hopetoun,  the  lands  of  Kin- 
ninmont bad  been  feued  out  by  Sir  Thomas  Bruce  Hope  to  Tho* 
mas  and  Robert  Pitcairn  in  equal  halves,  by  two  feu*charters  dated 
the  18th  of  April  1721,  both  of  which  are  in  the  same  terms. 
These  charters  contained  no  conveyance  of  teinds,  but  the  follow* 
ing  clause  of  warrandice  and  of  relief:  *  And  lastly,  I,  the  said  Sir 
Thomas  Bruce  Hope,  under  the  reservations  above  mentioned, 
and  burden  of  the  yearly  feu-duty  and  services  above  written,  and 
others  foresaid,  bind  and  oblige  me,  my  heirs  and  successors,  to 
warrant  the  lands,  mill  and  mill-lands  and  pertinents  foresaid,  and 
right  of  feu  thereto  above  specified,  to  be  valid  at  all  hands  as  law 
will ;  and  also  to  free  and  relieve  the  said  Thomas  Pitcairn  and 
his  foresaids  from  all  cess,  out-reeks  of  horse  and  foot  militia  and 
other  public  burdens  whatsoever,  minister's  and  schoolmaster's 
stipend  and  salary,  (except  the  sum  of  seven  pounds  three  shil- 
lings four  pennies  Scots  yearly,  payable  by  the  said  Thomas  Pit- 
cairn and  his  foresaids  to  the  schoolmaster  of  Ceres  beyond  the 
fen-duty  above  mentioned,)  teinds  and  casualties  payable  furth  of 
the  said  lands  to  my  superiors  thereof,  and  that  of  all  years  and 
terms  bygone,  present  and  to  come.' 
The  defender  is  now  proprietor  of  both  halves  of  the  lands  of 
Kinninmont 

The  above  clause  of  relief  was  never  inserted  in  any  of  the  feu- 
dal investitures  in  favour  of  the  Pitcairns  or  their  successors. 

It  was  averred  by  the  defender,  that  the  feu- duty  at  which  the 
lands  were  set  in  1721  was  their  full  agricultural  value  at  that  time. 
No  minister's  stipend  was  then  payable  from  the  lands,  and  it 
was  first  demanded  from  the  defender  in  1828.    He  having  there- 
upon withheld  payment  of  the  feu^dnty  on  that  and  other  gronndsy 
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Hope  V, 
Spears. 

Narrative. 


Pursaer*s 
Fleas. 


■ 

11  JAiy  1837.  the  present  action  was  brought  by  the  pursuer  for  the  payment 
thereof,  and  for  having  it  found  and  declared  that  the  defender^  as 
vasdal  in  said  subjects,  has  no  right  of  relief,  or  any  other  right  or 
claim  whatsoever,  against  the  pursuer,  as  his  superior  aforesaid,  for 
or  on  account  of  the  minister's  stipend  payable  out  of  the  teiads  of 
the  foresaid  town  and  lands  of  Kinninmont,  mill  and  mill-lands  of 
Baldonie  and  others,  or  of  any  augmentation  or  augmentations 
thereof,  which  may  already  have  been  or  may  hereafter  be  granted; 
but  that  the  said  stipend  and  augmentations  thereof  are  exclusi?ely 
payable  by  the  said  defender,  his  heirs  and  successors  in  said  town 
and  lands,  mill  and  mill-lands  and  others,  now  and  in  all  time  com- 
ing, without  any  claim  of  relief,  retention,  compensation  or  other 
claim  whatsoever  against  the  pursuer  and  the  heirs  succeeding  to 
him  in  the  said  lands  and  barony  of  Craighall,  as  superiors  of  the 
said  town  and  lands  of  Kinninmont,  mill  and  mill-lands  of  Baldonie 
and  others,  saving  and  excepting  always  the  right  of  the  said  de- 
fender and  his  foresaids  to  retain  the  said  sdpend  and  augments* 
tions  thereof  out  of  the  teinds  of  the  said  town  and  lands,  mill  and 
mill-lands  and  others,  in  any  action  which  may  be  brought  against 
him  or  them  by  the  pursuer  or  his  foresaids  for  recovery  of  the 
said  teinds. 


Defender*! 
Pleas. 


»  The  defender  pleaded'-^l.  The  pursuer  being  bound,  as  the  con- 
dition of  demanding  the  feu-duty,  to  relieve  the  defender  of  all  de- 
mands for  stipends  or  teinds  exigible  from  the  landaof  Kinninmont^ 
he  cannot  claim  the  feu-duty  without  relieving  the  defender  of  alt 
stipends  and  teinds  exigible  from  the  lands;  and  the  declaratory 
conclusions  of  the  summons  are  therefore  groundless,  and  inconsis- 
tent with  the  terms  of  the  original  feu-charters,  which  must  regu- 
late the  rights  of  parties;  Stewart  v.  Russell,  3d  June  1813;  Lov 
V.  Beaton,  31st  Jan.  1821.  2.  As  the  feu-duty  payable  for  the 
lands  was  their  full  yearly  agricultural  value  at  the  date  of  the  ori' 
ginal  feu-charters,  and  as  no  stipend  was  ever  paid  by  the  vassals 
in  these  lands  prior  to  1828,  the  pursuer,  as  superior,  would,  inde- 
pendent of  the  express  obligation  to  that  effect,  be  obliged  to  re- 
lieve his  vassals  of  any  claim  for  stipend  or  any  similar  burden; 
McDonald  v.  Heriot's  Hospital,  12th  Feb.  1828,  aflBcmed  by  the 
House  of  Lords,  7th  April  1830.  3.  The  defender  is  entitled  to 
retain  the  feu-duty  stipulated  in  his  charters  till  the  pursuer  shall 
comply  with  the  conditions  specified  in  the  feu-charters,  on  which 
alone  he  is  entitled  to  demand  the  payment  of  the  feu-duty. 


Lord  Ordi.  The  Lord  Ordinary  appointed  the  parties  ^  to  prepare  short  cases, 

wJlior!"**'^"    ^  directing  their  attention  chiefly  to  the  question,  Whether,  by  the 
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•  • 

eondition  of  the  superior  generally,  or  by  the  terms  of  the  clause  li  Jni)p  1837. 
founded  on  in  the  present  case^  there  is  an  obligation  laid  on  the 
superior  to  relieve  the  vassal  of  augmentations  of  minister's  sti-  g  ^J[^]^' 
pend,  in  order  that  the  cause  may  be  reported  to  the  Court ;  the 
cases  to  be  lodged  by  the  box-day,  and  thereafter  exchanged  and 
relodged  by  the  second  sederunt-day  in  January/ 
Nde. — *  The  Lord  Ordinary  regrets  very  much  that  this  cause  Note. 
should  have  been  delayed.  After  hearing  it  very  fully  argued, 
(and  he  has  reconsidered  the  notes  of  the  able  argument  brought 
before  him,)  he  thought  that,  though  there  were  other  points  in^ 
volved  in  it,  not  perhaps  of  any  great  difficulty,  there  was  really 
no  case  at  all,  until  it  should  be  determined  that  the  material  con«* 
veyance  imported  an  effectual  warrandice  against  future  augmen- 
tations of  stipend*  The  question,  whether  that  obligation  passed 
against  the  singular  successor  in  the  superiority  of  the  lands,  is 
entirely  separate.  It  being  known,  however,  to  the  Lord  Ordi- 
nary, that  a  case  extremely  analogous,  on  the  question  of  warran- 
dice^ Heriot's  Hospital  v.  Pedie,  had  been  fully  prepared  for  judg- 
ment before  be  ceased  to  be  junior  Lord  Ordinary,  and  had  been 
actually  disposed  of  by  Lord  Jeffrey,  on  the  12th  November  1834, 
by  an  interlocutor  ordering  eases  on  the  question  to  the  First 
Division,  with  a  note  expressive  of  his  own  doubt  on  the  point, 
and  as  to  the  conclusiveness  of  the  case  of  Macdonald,  12th  Feb, 
1828»  (House  of  Lords,  7th  April  1830,)  the  Lord  Ordinary 
thought  it  but  right  to  delay  pronouncing  any  judgment  in  this 
case,  in  the  hope  that  the  parties  might  be  saved  the  expense  and 
trouble  of  an  unnecessary  discussion  by  the  decision  in  that  cause. 
He  finds,  however,  that  nothing  has  been  done  in  it  since  that 
order  by  Lord  Jeffrey.  He  cannot,  therefore,  any  longer  delay 
puttbg  thi«  cause  in  order  for  decision.  But  it  is  evident  that, 
being  aware  that  the  very  same  point  substantially  has  been  ap- 
pointed to  be  laid  before  the  First  Division  of  the  Court,  and 
being  himself  very  strongly  impressed  with  the  same  doubts  which 
are  expressed  by  Lord  Jeffrey  in  regard  to  the  case  of  Macdonald, 
he  should  do  very  wrong  if  he  were  to  pronounce  any  judgment 
on  that  question.  He  may  perhaps  make  a  short  note  on  the 
point,  when  he  sees  a  written  argument  But  at  present,  he 
should  not  be  inclined  to  say  any  more  than  what  is  expressed  in 
Lord  Jeffrey's  note— the  whole,  or  at  least  the  part  of  which  ap- 
plicable to  this  question,  ought  to  be  appended  to  the  cases  to  be 
lodged  in  this  cause  *• 


*  The  interlocutor  here  referred  to  was  pronounced  by  Lord  Jeffirey,  in  relation  to 
B  similar  question  between  Mr  James  Pedie,  writer  to  the  signet,  and  the  Governors 
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1 1  July  1837.      <  The  cases  are  ordered  with  reference  to  this  point  only.    Bot, 

^"^V^    <  if  it  is  thought  to  save  expense  to  the  parties,  they  may  agree  to 

Spw^'  *  make  a  concise  statement  of  the  other  points  in  the  cause,  so  as  to 

*  obtain  a  conclusive  judgment  at  once/ 

piei" ^"  The  pursuer  pleaded— I.  That  the  original  clause  of  warrandice, 

considered  as  a  personal  obligation,  and  with  reference  to  its  effects 
against  the  gpranter  and  his  heirs,  does  not  infer  relief  against  aog- 
mentations.  By  the  words  of  the  clause,  the  grantor  binds  hinoself 
to  relieve  the  feuar  of  *  minister's  and  schoolmaster's  stipend  anil 

*  salary/  Had  the  clause  stopt  there,  it  is  perfectly  evident  thst 
this  could  not  have  been  held  to  apply  to  augmentations.  But  then 
the  clause  goes  on  as  follows:  ^  Teinds  and  casaalttea  payable 
'  furth  of  the  said  lands  to  my  superiors  thereof,  and  that  of  all 
^  years  and  terms  bygone,  present  and  to  come/  Now,  the  quali- 
fying words,  ^  payable  furth  of  the  said  lands  to  my  superiors  there- 

*  of,'  must  be  held  as  applicable  both  to  ^  teinds '  and  *  casualties,' 
which  makes  this  a  reasonable  and  ordinary  clause  of  relief,  by  whiek 
the  superior  undertakes  to  relieve  the  vassal  of  his  own  obligatioDi 
to  the  overlord.  At  the  date  of  the  feu-charter,  Sir  Thomas  Bruee 
Hope  was-  proprietor  both  of  the  stock  and  of  the  teinds  of  tke 
lands.  He  did  not,  however,  feu  ont  the  teinds  along  with  tbe 
lands ;  and,  accordingly,  the  direct  clause  of  warrandice  does  not 
apply  to  the  teinds  at  all,  but  only  to  ^  the  lands,  mill  and  milUlands, 
<  and  pertinents  foresaid/  It  is  only  in  the  special  clause  of  relief 
which  is  subjoined  to  the  warrandice,  that  it  can  be  even  argaed 
that  any  obligation  was  incurred  having  reference  to  teinds.  ll^e 
superior  is  thus  supposed,  according  to  the  view  of  the  defender,  ifl 
one  and  the  same  deed,  to  feu  the  lands,  reserving  to  himself  tbe 
teinds,  and  consequently  reserving  the  power  to  sell  or  alienate  tbe 
teinds  to  singular  successors ;  and  yet  to  bind  himself  in  all  tine 
coming  to  relieve  the  vassal  of~  any  demands  that  may  be  nade 
against  him  in  regard  to  teinds,  either  by  the  minister,  or  by  Bin* 


of  Heriot's  Hospital,  in  the  locality  of  St  Cuthbert*s.  The  part  of  bis  Lordship  f 
note  applicable  ta  thia  point  Is  aa  follows :  '  But  it  is  on  the  general  ^aertion  of  tte 
'  possibility  of  subjecting  a  superior  to  payment  of  stipend,  and  especiaUy  of  >»&* 
'  mented  stipend,  without  a  special  and  express  clause  in  the  feu-charter,  tbatl*' 

*  wishes  to  see  a  written  argument.     The  inclination  of  his  own  opinion  is  so  siniog 

*  against  such  a  constructive  liability,  that  he  would  at  once  have  rejected  thedsia* 
'  of  tbe  objector,  but  for  the  decision  of  the  First  DiTvion  in  the  ease  of  MarfmiiM 

*  against  Heriot's  Hospital,  12th  Feb.  1828,  (JP.  C)  afterwards  affirmed  on  appal> 

*  7th  April  1830,  (4  WUaon  and  Shaw,  90,)  In  the  face  of  that  decision,  itMcsii 
'  difficult  to  reject  the  claim  of  Mr  Pedie»  But  the  circumstaaces  are  not  idcotict^i 
'  and  it  may  not  be  too  late  to  recooaider  the  general^uestionJ 


I 
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self  or  his  singular  suecessors  in  the  titnlarity.     It  is  believed  11  July]837, 
!  that  there  have  been  cases  in  which  a  party  who  had  no  right    ^""^v^^ 

I  to  teinds,  and  who  consequently  could  not  feu  them  out  along  sp^''* 

with  the  lands,  yet  bound  himselfi  by  a  peculiar  and  anomalous  — ;- 
clause  of  relief,  substantially  to  warrant  to  the  vassal  a  full  ngbt  pj^^^^ ' 
to  the  teinds.  But  such  a  stipulation  is  altogether  absurd  in  a 
party  who  has  an  heritable  right  to  the  teinds  as  well  as  to  the  lands, 
and  who,  therefore,  if  he  had  chosen,  might  have  given  the  vassal 
a  direct  right  to  the  teinds,  and  a  direct  warrandice  of  teinds,  as 
well  as  of  the  lands.  It  seems,  therefore,  proper  to  interpret  the 
clause  in  question,  as  applying  to  sueh  teinds,  teind-duties  or  an- 
nuities of  teinds,  as  well  as  casualties,  as  were  payable  out  of  the 
lands  to  the  granter's  superiors.  Besides,  although  the  obligation 
of  relief  he  held  not  to  be  restricted  by  the  words  that  follow,  this 
will  not  infer  an  obligation  as  to  future  augmentations.  For  that 
purpose  it  is  necessary  that  the  charter  should  contain  warrandice 
in  express  terms  against  future  augmentations,  or  at  least  equiva- 
lent  expressions,  which  may  be  explained  by  a  subsequent  course 
of  practice  to  mean  the  same  thing.  Accordingly,  the  Court  has 
j  found  expressions  similar  to  those  used  in  the  present  case,  and 

even  stronger,  not  sufficient  to  extend  to  a  warrandice  against  future 
augmentations;  Colquhoun  v.  SmoUet,  21st  Jan,  1798,  Mor.  Syn^ 
1808,  1814,  p.  761 ;  Plenderleath  v.  Earl  of  Tweeddale's  Repre* 
sentatives,  dlst  Jan.  1800,  Did.  16,689.;  Alexander  v.  Bruce 
Dundas,  9th  June  1812,  Fac*  Coll. ;  Petrie  v,  Lindsay  Carnegie, 
27th  Jan.  1613,  Cannellon  Teinds^  1st  edit.  ii.  479;  Earl  of  Hope* 
toun's  Trustees  v.  Copland,  8th  Diec.  1819,  Fac.  Coll  ;  Hamilton 
V.  Calder,  13th  June  1828,  Fac.  Coll.  In  the  cases  of  Low  and 
Cunninghame,  referred  to  by  the  defender,  the  grantor  of  the  ori* 
ginal  feu-right  had  no  right  to  the  teinds  of  the  lands  which  he 
feued ;  and  having  that  distinctly  in  view,  he  nevertheless  under^ 
took  to  warrant  or  insure  the  vassal  from  all  demands  upon  him  ia 
regard  to  teinds.  The  case  of  Macdoilald,  referred  to  in  the  Lord 
Ordinary's  note^  is  founded  on  by  the  defender.  But  that  case 
was  a  very  special  one ;  and  the  judgment  of  the  Court,  as  well  as 
Ibe  opinions  of  the  Judges,  proceeded  entirely  upon  specialties. 
In  particular,  the  conduct  of  the  parties  was  held  to  afford  decisive 
evidence  of  their  understanding  and  agreement.  The  superior  had 
all  along  paid  the  stipend  due  from  the  lands,  and  that  for  a  length 
pf  time,  which  could  leave  no  room  to  doubt  what  was  the  true 
meaning  of*  the  parties.     The  Court  accordingly  found,  <  from  the 

<  terms  of  the  feu-contract,  and  in  respect  of  the  practice  of  the 

<  hospital  having  all  along  paid  the  stipend  of  the  lands  of  Powder^ 

<  haU|  that  there  is  sufficient  evidence  of  the  understanding  of  the 
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u  July  1837.  <  parties  to  that  effect.'  Ag;ain,  in  die  case  of  Sir  A.  Hope  i^ 
Luimdaine,  26th  Feb.  1836,  Fae.  Coll.,  as  to  the  knds  of  North 
Callange,  while  it  was  impossible  to  make  sense  of  tlie  ezpresnons 
in  the  clause,  without  referring  them  to  future  augmentations,  the 
superior  had  for  a  long  time  been  in  use  of  paying  the  stipend. 
2.  Supposing  that  the  clause  of  relief  were  effectual  to  relieve  from 
future  augmentations,  it  is  only  a  personal  obligation  :  nor  does  it 
appear,  either  in  the  conveyance  from  the  original  superior  to  Lord 
Hopetoun,  or  in  any  subsequent  title  of  the  superior,  nor  in  any 
renewal  of  the  vassal's  right.  It  is  therefore  not  binding  on  tks 
pursuer,  who  is  a  singular  successor  of  the  granter. 


Dt>render*s 
Pleas. 


Lord  Ordi- 
nnry's  Inter- 
locutor. 


Note. 


The  drfender  adduced  the  cases  of  Cunninghame  v.  Gothbertsos, 
27  th  Jan.  1829,  Fae.  Cott.j  and  of  Low,  as  materially  affecting  the 
import  of  the  previous  decisions  relied  on  by  the  pursuer,  and  esta* 
blishing  that  the  clause  in  dispute  in  the  present  case  could  not  be 
confined  to  relief  of  stipend  payable  at  its  date,  if  there  iiad  been 
any,  but  extended  to  future  augmentations  alsa  The  case  of 
Macdonald  was  likewise  referred  to  as  a  fortiori  to  the  present, 
where  a  feuar  who  had  become  bound  to  pay,  in  name  of  feu-doty, 
what  was  supposed  to  be  the  full  agricultural  value  of  the  landi 
feued  to  him  at  the  date  of  his  fen-contract,  was  held  entitled  to 
claim  relief  from  his  superiors  of  the  stipend  payable  for  the  laodi} 
although  the  feu*contract  contained  no  obligation  whatever  on  the 
part  of  the  superior  to  relieve  the  vassal  of  stipend,  or  of  any  other 
public  burden. 


^  The  Lord  Ordinary  having  considered  the  revised  cases  for  the 
parties,  makes  avisandum  with  the  cause  to  the  Court,  and  ap* 
points  copies  of  these  cases,  and  of  the  record,  to  be  put  into  tiie 
boxes  of  the  Lords  of  the  Second  Division  of  the  Court,  and  thtt 
within  eight  days,  in  order  to  be  reported.' 

Note. — <  The  Lord  Ordinary  will  not  enter  particuhirly  into  the 
argument  of  these  cases.  He  will  only  say,  that  he  reports  the 
cause  solely  on  the  ground  on  which  Lord  Jeffrey  reported  the 
case  of  Pedie  v.  Heriot's  Hospital,  viz.  the  applioaticm  which  ii 
here  made  of  the  decision  in  the  case  of  Macdonald.  He  is  humbly 
of  opinion,  1,  That  on  principle,  and  according  to  the  authoritiesi 
there  is  not,  even  in  the  first  title  of  the  vassal,  any  obligation  ef 
warrandice  against  future  augmentations  of  stipend.  2.  That  such 
an  obligation  cannot  be  inferred  against  a  superior,  merely  ftom 
the  nature  of  the  feudal  title,  whatever  may  have  been  the  value 
paid  for  the  land :  where  the  teinds  are  not  conveyed,  any  esti- 
mate of  the  value  of  the  lands  supposes  them  to  be  taken  with 
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their  natoral  bordens,  if  not  expressly  excepted.    3.  That  the  1 1  J^j  )^- 
attempt  to  nudntain  this  against  a  singular  suecessor  in  the  supe- 
riority,  where  no  words  at  all  are  inserted  in  the  vassal's  sasine,  as  S|^^' 

if  such  an  obligation  were  a  natural  incident  to  the  feadal  tenure^     

shows,  in  a  very  strong  light,  the  singularly  dangerous  nature  of 
the  plea  itself :  And,  4.  That  it  can  make  bo  diflei«nee  whatever 
on  the  legal  state  of  the  question,  diat  it  arises  upon  the  demand 
of  the  superior  far  payment  of  his  feu^duty.  To  assume  that  it 
does,  is  to  take  it  for  granted  that  the  feu-right  is  burdened  wHh 
such  a  condition,  which  is  the  thing  to  be  proved.  The  Lord 
Ordinary  cannot  but  regard  the  case  of  Macdonald  v.  Heriot's 
Hospital,  as  a  case  in  which  the  Court  proceeded  on  specialties 
only.  Aoconfing  to  the  report,  the  Judges  certainly  stated  the 
general  rule  to  be  otherwise.  Liord  Wynford's  speech  in  the 
House  of  Lords  seems  also  to  treat  the  case  as  special.  But  if  it 
had  been  there  supposed  that  there  is  a  general  rule  of  wider  im- 
port, the  Lord  Ordinary  would,  with  all  deference,  think,  that  as 
the  judgment  was  a  simple  affirmance  of  a  judgment  of  this  Court, 
the  real  grounds  of  it  would  deserve  to  be  reconsidered  in  any 
case  not  precisely  the  same  in  its  circumstances.' 

The  Lords  having  appointed  the  cases  to  be  laid  before  the  other 
Judges,  the  following  opinion  was  returned  *  : 

The  two  points  on  which  we  have  been  consulted  are,  Ist,  Opinion  of 
Whether  an  obligation  to  relieve  the  vassal  from  augmentations  jjgl^ 
of  stipends  was  constituted  against  the  original  superior;  and, 
Scffy,  Whether  this  obligation,  if  constituted,  has  been  effectually 
transferred  against  the  pursuer,  a  singular  successor  in  the  supe- 
riority? 

On  the  first  of  these  points,  we  are  of  opinion,  that  no  such 
obligation  was  originally  constituted.  It  has  occasionally  been 
supposed,  that  there  is  some  discrepancy  between  the  judgments 
which  have  been  pronounced  in  the  cases  that  have  occurred  in 
this  matter.  Bnt  any  such  discrepancy  has  only  been  in  the  ap- 
plication of  the  rule  to  the  special  circumstances  of  particular 
cases;  and  the  rule  itself  is  quite  fixed.  It  is,  that  in  order  to 
<n'eate  and  leave  such  a  burden  on  the  superior,  there  must  be  a  dis- 
tinct warrandice  to  this  effect,  not  necessarily  by  the  use  of  any  par- 
ticular words,  but  by  the  use  of  terms  which  unequivocally  import 
the  obligation.  The  course  of  practice  by  the  parties  subsequently 
to  the  grant,  may  be  referred  to  in  order  to  explain  their  under- 


*  The  Lord  President,  being  an  heir  of  entail  of  the  estate  of  Craighall,  did  not 
give  any  opinion* 


1186 


DECISIONS  OF  THE 


Mo.  218. 


Hope  V, 
Spenra. 

OpinioD  of 

Consulted 

Judges. 


11  July  1837.  Standing  of  the  meaning  of  its  terms;  but,  ^ne  way  or  other,  in 
unequivocal  obligation  to  relieve  the  vassal  of  future  augmenta- 
tions must  be  established,  and  no  mere  implication  or  probable 
conjecture  will  suffice. 

Now»  on  applying  this  rule  to  the  terms  of  the  grant  before  as, 
they  do  not. appear  to  us  to  import  any  such  obligation.  We 
need  not  analyse  the  words  here.  It  is  sufficient  to  refer  to  the 
explanation  given  of  them  in  the  pursuer's  case,  and  to  say,  that 
we  think  they  can  all  receive  a  satisfactory  construction  without 
rearing  up  this  burden,  which  is  not  one  of  the  natural  incidents 
of  such  a  transaction. 

This  being  the  case,  the  second  point  is  superseded ;  for,  if 
there  was  no  obligation  created,  it  is  unnecessary,  or  rather  im- 
possible, to  consider  whether  it  was  transferred. 


opinion  of 
Court. 


Judgment. 


At  advising. 

Lord  Justice'ClerL — I  have  some  hesitation  in  concurring  with 
the  consulted  Judges.  I  think  that^ere  was  an  intention  here  to 
give  relief  from  the  minister's  stipend. 

Lord  Glenlee  concurred  with  the  consulted  Judges* 

Lord  Meduyn. — I  have  some  difficulty.  I  think  that  this  case 
is  very  like  that  of  North  Callange. 

Tlie  Lords  pronounced  the  following  interlocutor:  *  The  Lordi 

<  having  advised  the  cause,  with  the  opinions  of  the  consulted  JudgeSi 

<  and  having  considered  these  opinions,  find,  that  the  defender,  ss 

<  vassal  in  the  lands  mentioned  in  the  summons,  has  no  daim  agunst 

<  the  pursuer  as  his  superior  of  these  lands,  for  relief  of  the  minister's 

*  stipend  payable  out  of  the  teinds  of  the  same,  and  to  this  effect 

*  repel  the  defences,  and  decern  in  terms  of  the  declaratory  coneln* 

<  sion  of  the  libel ;  and  also  decern  against  the  defender  for  payment 

<  of  the  arrear  of  feu-duty  libelled,  with  exception  of  the  capons,  as 

<  to  which  supersede  consideration  of  the  case  until  the  first  sede* 

<  runt-day  in  November  next ;  and  also  reserve  all  questions  as  to 

<  expenses,  and  allow  interim  extract 'to  go  out  and  be  extracted 

<  for  the  arrear  of  feu-duty  hereby  decerned  for.' 


Lord  Ordinary,  Moncniff.         Act  Deun  o/Fac.  (Bope^J  H.  J,  RAaiaim.       AlU 
More.        Jama  Eope^  W.  S.  and  Waltar  Cook,  W.  S.  Agenu. 
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SECOND  DIVISION. 

No.  CCXIX.  1  Ith  July  1837. 

WILLIAM  FORRESTER 
offainst 

ANDREW  FOI^RESTER  and  Others. 

Proof. — Parole. — (1.)  In  an  action  of  proving  the  tenor  of  a  wiUf 
a  witness  examined  in  Jamaica  having  previously  made  affidavit  as 
to  the  subject-matter  of  his  evidence^  in  presence  of  another  witness^ — 
founds  that  it  was  no  objection  to  his  admissibility.  (2.)  Jliat  such 
objection  ought  to  have  been  taken  in  initio^  and  before  the  examina^ 
tion  of  the  witness  by  the  party  adducing  him. 

This  was  an  action  of  proving  the  tenor  of  a  last  will  executed  in  NamtiTe. 
Jamaica*  The  following  point  occurred:  One  of  the  pursuer's 
witnesses,  resident  in  Jamaica,  and  an  instrumentary  witness  to  the 
will,  deponed,  on  his  examination  in  causa,  when  cross-interrogated, 
that  he  had  sworn  to  two  affidavits  along  with  another  instrumentary 
witnessy  to  the  same  effect  as  his  present  examination. 

It  was  objected  by  the  defenders — Isty  That  the  affidavits  should  Defenden' 
not  have  been  taken  at  all ;  2</,  That  they  ought  to  have  been  ^^ 
cancelled  as  the  previous  deposition  of  the  party  before  his  exami- 
nation ;  and,  3</,  That  this  was  a  case  of  two  witnesses  being  pre- 
cognosced  together,  which  was  incompetent;  Duncan,  16th  July 
1834;  and  that  if  the  agent  in  Jamaica  received  instructions  from 
the  party's  agent  in  Scotland,  the  proceedings  objected  to  became 
the  act  of  the  Scottish  litigant. 

It  was  answered  for  the  pursuer,  that  admitting  the  £Eict,  the  ob-  Pursuer's 
jections  in  question  were  not  a  ground  of  disqualification,  more  es*  ^'®*'' 
pecially  looking  to  the  country  where  the  examination  of  the  wit- 
ness took  place ;  and  that  the  objection  was  too  late  of  being  stated, 
and  ought  to  have  been  taken  before  the  witness  was  examined  as 
to  the  merits  of  the  cause. 

Lord  Justice-ClerL — We  cannot  reject  the  testimony  of  this  wit-  Opinion  of 
ness.    The  objection  ought  to  have  been  taken  before  a  question  ^"^ 
was  put  as  to  the  merits  of  the  cause.     But,  in  itself,  the  objection 
is  not  valid  to  exclude,  however,  in  the  circumstances,  it  may  affect 
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11  July  1837.  the  witnesses  credit.     It  is  very  customary,  in  England  and  Ireland, 

^"^V^^    to  take  a  man's  affidavit,  and  afterwards  adduce  him  as  a  witness; 

p^"^'^!!^  ^oa  ^°^  ^^^  circumstance  of  Durham  having  made  affidavit  along  with 

Others.  Jones,  is  no  ground  for  setting  aside  his  evidence*     Duncan's  is, 

no  doubt,  a  strong  case,  but  does  not  resemble  the  present  case. 

The  other  Judges  having  concurred,  the  Court  repelled  the  ob- 
jection. 

Act  Sol.-Gen,  {RuOterfkrd,)  McNeill,  Neavn.  Alt.  Din  ff  Poc  (JBcfi^) 

MaUland,        A,  Douglas,  W.  S.  and  R,  Mcufarhme^  W.  S.  Agents. 

R 


JURY  SITTINGS. 


FIRST  DIVISION. 
No.  1.  12^A  November  1836  ♦. 

JOHN  ANDERSON 

against 

BANK  OF  SCOTLAND. 

(Before  Lord  Cockburn  and  a  Common  Jury.) 

Testament. — Incapacity.— Fraud  and  Circumvention.— Cir- 
cvmstances  in  which  a  latter  toiU  was  reduced j  on  the  ground  ofinf* 
capacity  on  the  part  of  the  grander^  along  with  undue  interference  on 
the  part  of  those  concerned  in  the  execution  of  the  deed. 

Homologation. — Observed  on  Benchy — No  party  can  be  held  to  have 
barred  himself  from  stating  an  objection  to  a  deed^  ofAe  existence  of 
which  objection  he  was  ignorant. 

Proof. — (Parole.) — Objection  to  Admissibility. — (Malice.) 
— Circumstances  where  a  witness,  objected  to  on  the  ground  of  en* 
mity,  but  who  swore,  on  cross^examinaiion,  that  he  had  no  such  Ulr 
will  against  the  pursuer  as  would  induce  him  to  bear  false  witness 
against  him,  was  found  admissible,  his  credibility,  which  was  sub* 
ject  to  the  strongest  olgection,  being  left  with  the  jury. 

■ 

Sequel  of  case  remitted  to  Ae  Jury  BoIL    See  F.  C.  voL  xi.  p.  806. 

In  terms  of  tbe  interlocutor  of  the  Court,  dated  16th  June  1836,  NftmtiT*. 
this  cause  was  remitted  to  the  Jury  Roll,  when  the  following  issues 
were  adjusted  and  sent  for  trial: 

<  Whether- the  disposition  and  deed  of  settlement,  bearing  date 
<  13th  July  1825,  sought  to  be  reduced,  is  not  the  deed  of  the  late 
*  Robert  Anderson  of  Stroquhan  ? '  Or, 

<  Whether  the  pursuer  homologated  the  said  deed?' 

The  pursuers  rested  their  case  on  the  incapacity  of  the  granter^ 


*  The  trial  occupied  three  days. 
TOL.  Xll. 
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Anderson  v. 
Bank  of 
Scotland. 

Narrative. 


12  Not.  1836.  at  the  period  when  the  deed  was  executed,  to  understand  business 
generally,  and  to  the  nature  and  eflfect  of  this  deed  in  particular,  as 
would  appear  from  the  circumstances  attending  its  preparation  and 
execution. 

Documentary  evidence  of  the  opinions  entertained  by  the  rela- 
tiTCS  who  were  concerned  in  the  making  of  the  deed,  as  to  the 
granter's  feeble  state  of  mind  at  the  time,  was  adduced ;  and  also  a 
good  deal  of  parole  testimony  in  support  of  the  alleged  incapacity, 
and  the  circumstances  connected  with  the  origin  and  completion  of 
the  deed. 

The  defenders  adduced  parole  evidence  of  Mr  Anderson's  gene- 
ral capacity  and  quickness  in  business, — his  perfect  understanding 
of  the  nature  of  the  deed, — ^^the  rationality  and  fairness  of  which 
might  further  be  inferred  from  its  absolute  necessity,  and  the  le* 
spectability  of  the  parties  engaged  in  its  preparation  and  comple- 
tion. The  charge  of  the  Lord  Justice- Clerk,  in  the  case  of  Henry 
and  others  v.  Miller,  21st  March  1836,  fF.  C.  p.  36,  Jury  Sittings, 
No.  10.)  was  referred  to,  as  to  the  nature  of  the  capacity  required 
in  making  a  will. 

The  Dean  of  Faculty^  in  reply,  founded  on  the  opinion  of  Lord 
C.  J.  Tenterden,  in  a  case  referred  to  in  Mackenzie  v.  Roy,  (Dan- 
donnell  cause,)  as  authority  upon  the  degree  of  intelligence  required. 


Judge's 
Charge. 


Lord  Cocibum  charged  the  Jury  as  follows ; 

When  we  parted  last  night,  the  Dean  very  properly  suggested 
that  I  should  warn  you  against  beiiig  too  much  engrossed  by  the 
evidence  for  the  defenders.  In  the  same  spirit,  I  have  now  to  warn 
you  ]3[0t  to  be  too  much  engrossed  by  the  last  word. '  The  pursuer 
bas,  by  the  constitution  of  this  form  of  process,  in  many  cases*  the 
great  advantage  of  being. allowed  two  speeches;  opening  the  case 
with  a  full  and  persuasive  statement,  and  closing  the  whole  case 
with  one  equally  so,  or  more  so«  Between  these  two  extreme  fires 
the  central  battery  of  the  defenders  i^  too  ^t  to.  be  oi[erIooked«  I 
therefore  advise  you  generally,  to  withdraw  yourselves  as  much  as 
posribU^  not  from  the  recoUeption,  but  from  the  influence  of  tke 
oratory  oo  both  sides,  and  rest  your  judgment  on  the  solid  fiicts  of 
the  case.  The  first  thing  which  you  ought  to  fix  firmly  on  your 
miods,  isi  what  are  the  points  which  you  really  have,  to  try  ?  for 
CBQch  has  been  said  on  both  sides  which  is  totally  irpelevant^  aid 
which  you  are  bound  to  discard  from  your  minds  altogether.  For 
instance,  all  that  has  been  laid-*^and  much  has  been  said  on  both 
sides — as  to  the  possible  effect  your  judgment  may  prodnoe  agauist 
the  Bank,  or  the  professional  character  of  Harkness  and  Gddie, 
you  are  bound  to  throw  out  of  view  entirely.    In  every  case,  it 


N<K  1.  JURY  SITTIlfGS.  8 

must  always  happen  tliat  the  decisioa  of  the  Jary  is  iieeessaiHy  itvor.  iaa6. 
prejudicial  to  the  one  or  the  other  party;  but  it  is  your  bosinesa    .^""TV^^ 
and  mine  to  adaiiaister  juatice,  regardless  of  the  consequences  to  ^^^i^  ^^    * 
any  one.     There  are  two  points  to  be  tried  by  you.     The  first  and  Scotland. 
maiii  point,  perhaps  the  only  point, — ^for  though  it  is  antieipating,  I  juZ^ 
may  so  far  relieve  you  as  to  say,  that  I  do  not  think  the  other  point  Charge. 
involves  any  question  at  all — is,  whether  the  deed  in  question  was 
not  the  deed  of  Robert  Anderson  ?  The  deed  appears  before  you 
regularly  subscribed  and  tested,  and  has  all  the  requisite  solemnities ; 
and,  therefore,  the  legal  presumption  is,  that  it  was  his  deed.     The 
burden  of  proving  the  contrary  lies  on  the  pursuer,  as  is  emphati- 
cally expressed  by  the  very  terms  of  the  issue,  <  Whether  this  is 
<  not  the  deed '  of  the  late  Mr  Anderson  ?  There  is  no  doubt,  that, 
in  one  sense,  it  is  his  deed;  that  is  to  say,  he  signs  it.     But  in  this 
sense  it  might  be  the  deed  of  a  child,  or  a  maniac,  or  even  a  ma- 
chine.   -The  question  therefore  is^  Whether  it  was  the  deed  of  the 
grantor's  mind  ?  Whether  his  intellect  was  intelligently  assenting  to 
it  at  the  datft  ^  its  executioa?  Now,  the  pursuer  is  bound  to  shew, 
that,  in  this  sense  the  deed  is  not  that  of  the  granter.     He  has  en- 
deavoured to  do  so,  by  maintaining  two  facts ;  ^ri/,  That  the  deed 
is  not  legally  executed ;  that  is  to  say,  that  although,  in  point  of 
feet,  it  was  signed  by  the  granter,  yet  the  instrumentary  witnesses         ' 
had  neither  seen  him  sign  it,  nor  heard  him  acknowledge  his  sub- 
scription ;  and  if  you  are  convinced  that  such  was  the  case,  then 
certainly  you  must  hold  that  it  was  not  the  deed  of  Mr  Anderson. 
The  secar^  point,  to  which  almost  the  whole  evidence  refers,  and 
out  of  which  almost  the  whole  difficulties  arise,  is.  Whether  the 
late  Mr  Anderson  has  been  proved  not  to  have  been  possessed  of 
sufficient  capacity  to  understand  what  he  was  doing  when  he  exe- 
cuted the  deed?  But  before  coming  to  the  question  of  capacity, 
we  iftust  dispose  of  the  fiifst  point ;  and,  as  it  has  been  yery  properly 
yemarked^  it  is  one  of  a  legal  character,  I  shall  therefore  give  you 
my  opinion  in  regard  to  it  unequivocally.     The  deed  Is  iindoub^ 
ediy  signed  by  William  Ferries ;  and  it  bears  to  have  been  sub« 
scribed. by  the  granter  in  presence  of  him  and  the  other  instrumen- 
titY  wit|ies9. .   A  party  attesting  a  deed,  and  signing  and  adding 
the.  w;erd,  *  witness,'  after  his  name,  formally  acknowledges  the 
truth  of  what  is  stated  in  the  testing  clause,  that  he  had  seen  the 
granter  .subscribe  the  deed.     Now,  if  the  stability  of  deeds  were  to 
rest  entirely  on  the  subsequent  assertions  of  instrumentary  witnesses, 
no  deed  whatever  could  afford  any  security.     A  statute,  therefore^ 
has  been  enacted,  which  makes  it  criminal  to  sign  aa  a  witness,  with- 
out having  seen  the  granter  subscribe  the  deed,  or  heard  him  ac- 
knowledge his  subacription.    This  statutory  crime  is  punishable  by 

a2 
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12  Not.  1836.  tbe  penalties  of  forgery.  In  what  situation,  therefore,  does  ihe  wit- 
^"■^V^*^  ness  Ferries  stand?  If  he  denies  haring  seen  the  grantor  snbscribe, 
Bank'of"  ^'  ^^  convicts  himself  of  a  crime  of  a  heinous  nature,  and  he  is  there- 
Scotland,  fore  placed  in  a  situation,  In  which,  if  he  is  entitled  to  one  iota  of 
judgeT"  credit,  certainly  no  one  witness  could  erer  possibly  be  entitled  to 
Charge.  less.     In  SO  far,  therefore,  as  his  testimony  goes,  no  court  in  the 

universe  would  attach  any  weight  to  it.     In  order,  therefore,  to 
make  him  credible,  he  must  be  <;orroborated ;  and  the  question  is, 
has  he  been  corroborated  ?  I  think  not.     It  is  not  pretended  thatle 
has  been  corroborated,  excepting  by  Whigham,  as  to  whose  credi- 
bility I  shall  have  farther  occasion  to  speak.     But  Whigham's  evi- 
dence, even  if  true,  merely  amounts  to  this,  that  he  saw  nobody  in 
the  room  with  Mr  Anderson.     He  did  not  even  see  Harkness  there. 
Now,  you  will  observe,  that  there  was  an  outer  door  to  the  room  in 
which  Anderson  vras  seated,  besides  the  door  which  opened  from 
the  room  in  which  Whigham  and  the  family  were  assembled. 
Whether  Ferries  entered  by  that  door  or  not,  there  is  no  evidence 
whatever.     But,  assuming  that  Whigham's  testimony  did  corrobo- 
rate that  of  Ferries,  the  question  is,  whether  both  witnesses  are  sot' 
iicient  to  prove  ?  I  think  they  are  not     I  deduct  the  evidence  of 
Ferries,  as  almost  wholly  worthless;  and  I  think  Whigham  is  not 
entitled  to  much  credit,  as  I  shall  afterwards  more  fully  explain  to 
you.     Besides,  after  all,  I  am  not  satisfied  that  Ferries  says  that  be 
did  not  see  the  granter  sign  the  deed.     He  gave  a  confused  and 
ramUing  testimony.     (His  Lordship  read  the  evidence  of  Ferries.) 
It  is  for  you  to  consider  whether  the  point  is  established  by  such 
evidence  as  this.     For  my  part,  I  cannot  hold  it  a  positive  testimony 
that  the  witness  did  not  see  the  granter  subscribe.     In  point  of  &ct, 
be  scarcely  knows  whether  he  himself  signed  his  name,  though  there 
is  no  doubt  he  did  so ;  for  his  name  is  at  the  deed,  and  be  acknow- 
ledges it  to  be  his  subscription.     In  this  situation,  it  is  perfecdy  im- 
possible to  hold  that  he  did  not  see  tbe  granter  sign.     He  is  a  crioii- 
•nal  if  he  did  not  see  him  sign,  and  therefore  entitled  to  no  credit 
•Again,  Whigham,  the  other  witness,  lies  under  an  objection  to  cre- 
dibility, as  to  which  I  shall  presently  speak.     Besides,  Ferries' own 
testimony  amounts  to  nothing,  even  if  Whigham's  were  good,  and 
went  to  prove  what  it  does  not  prove,  that  Ferries  could  not  bs?e 
witnessed  Mr  Anderson's  subscription.     I  therefore  hold  both  testi- 
monies together  to  be  insufficient  to  substantiate  the  fact ;  and  my 
opinion  is,  therefore,  that  the  pursuer  has  failed  to  prove  this  fiist 
objection.     The  great  remaining  objection  is,  whether  the  granter, 
at  the  date  of  the  execution  of  the  deed,  was  capable  of  understand- 
ing the  effect  of  what  he  was  doing  ?   It  is  quite  true,  as  the  de- 
fenders' counsel  stated,  that  we  are  not  here  trying  a  question  of 
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facility  and  lesion.     Many  cases  occur^  in  which  the  question  is  not,  12  Nov.  1836. 
whether  the  granter  was  utterly  incapable  of  understanding  the  deed,     ^^^^v*^-^* 
but  whether,  with  a  certain  acknowledged  degree  of  incapacity/  he  gJjfj^'^JJ"  *'* 
had  not  been  imposed  upon  by  others  ? — That  is  not  the  ground  of  Scotland. 
reduction  here.     The  only  question  for  you  to  consider  is,  whether  jy^Z^ 
old  Mr  Anderson  was  at  all  capable  of  understanding  the  deed  in  charge. 
i  question  ?  But  you  must  take  that  word  *  capable,'  with  reference 

I  to  the  nature  of  the  deed  said  to  hare  been  executed.     The  ques* 

k  tion  is  not,  whether  bis  intellect  was  absolutely  annihilated  ?  That 

I  is  a  question  of  very  rare  occurrence.     The  question  is,  whether 

I  such  intellect  remained  as  could  enable  him  to  understand  the  deed 

i  laid  before  him  ?  What  degree  of  intellect  this  required,  in  the  pre- 

I  sent  instance,  you  must  gather  from  a  consideration  of  the  whole 

f  circumstances  under  which  Anderson  was  placed,  as  well  as  from 

I  the  terms  of  the  deed  itself.     Some  deeds  require  a  much  higher 

I  degree  of  intelligence  to  comprehend  them  than  others.     Thus, 

last  wills,  about  which  questions  such  as  that  now  raised  often  occur, 
I  require  far  less  intellect  to  render  them  effectual,  than  deeds  im- 

n  plying  present  arrangements.    The  former  indicate  the  posthuknous 

I  affections  of  the  granter.     They  giro  rise  to  a  question  of  the  heart 

more  than  of  the  head.     But  the  deed  now  under  reduction  is  of  a 
g  very  different  kind.     It  is  one  of  a  very  peculiar  character.     I  do 

^  not  say  that  it  is  irrational ;  but  look  at  its  provisions.     By  it  old 

Anderson  divests  himself  on  the  spot  of  all  his  property,  in  favour 
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I  of  his  heir  certainly,  but  with  the  effect  of  making  his  son  absolute 

proprietor  of  every  thing  before  his  own  death.  It  is  said  that  the 
deed  was  granted,  because,  without  it,  it  was  found  impossible  to 
borrow  money ;  but  you  will  observe  that  it  contains  no  restriction 
of  power  to  prevent  him  from  borrowing  more  than  was  necessary. 
Mr  Goldie  told  you  that  such  a  restriction  would  have  been  fatal 
to  the  object  of  the  deed ;  but  surely  old  Anderson  was  well  en- 
titled to  be  fully  instructed  what  he  was  doing  when  signing  sucK 
a  deed,  by  which,  as  Goldie  himself  informed  you,  every  thing  Vas 
^  left  to  the  honour  of  his  son,  and  by  which  he  went  altogether  in 
the  face  of  prior  settlements,  executed  when  his  mind  was  unques- 
tionably sound.  I  do  not  take  it  upon  me  to  say  that  the  deed  was 
irrational,  for  families  may  be  so  placed  as  to  render  it  highly  ex- 
pedient that  the  head  of  the  house  should  divest  himself  in  favour 
of  one  of  his  sons.  And  in  the  present  instance,  it  appears  from 
the  whole  evidence,  that  the  family  were  extremely  kind  to  the  old 
gentleman ;  and  there  is  no  doubt  that  Messrs  Goldie  and  Hark- 
ness  were  most  respectable  men.  But  certainly  the  deed  is  a  very 
extraordinary  one,  and  required  great  judgment  and  deliberation 
to  consider  it  properly.     Would  any  of  U8»  even  in  full  possession 
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IS  Nov.  1836.  of  our  intellects,  have  agreed  to  sign  such  a  deed  under  any  ci^ 
^••^V^^  cumstances,  without  long  consideration  and  great  difficulty?  It  is 
Bank'of"*''  with  reference  to  such  a  deed  that  you 'must  test  the  capadty  of 
ScotianiL  old  Mr  Andcrson  at  the  date  of  its  execution.  This  opens  tbe 
judttcT  gfcat  question  of  evidence ;  and  we  can  advance  but  a  very  Btfle 
Charge.  way  in  it)  before  we  reach  debateable  land.     But  up  to  a  certain 

date  all  is  clear.  There  is  no  doubt  that  originally  Mr  Andenoo 
was  an  acute  and  intelligent  gentleman,  but  he  was  old  at  the  date 
of  the  deed.  He  had  met  with  an  accident — a  fall  from  his  hone, 
-^which  probably  did  not  benefit  his  intellect,  but  which  did  bim 
no  immediate  injury,  if  ever  it  was  productive  of  any.  I  am  doubt- 
ful as  to  his  habits  of  tippling.  From  Mr  Robertson's  opening, 
and  Mr  Whigham's  cross-examinations,  I  was  led  to  imagine  that 
an  attempt  would  be  made  to  prore  such  a  habit.  In  so  far  as  the 
attempt  was  made,  it  has  substantially  failed.  Mr  Anderson's 
ultimate  incapacity  seems  to  have  resulted  from  the  natural  progren 
of  old  age.  A  point  is  fixed  at  which,  beyond  all  doubt,  incapadty 
existed.  Most  of  the  witnesses  speak  only  of  failure  of  memory. 
But  1  must  remind  you  that  the  loss  of  this  faculty,  more  than  any 
other,  impairs  the  judgment  Some  of  the  witnesses,  as  is  com- 
mon in  cases  of  this  kind,  go  to  extremes  both  ways.  Some  fit 
too  early  a  period  as  that  in  which  his  intellect  had  begun  to  decay; 
and  others  again  maintain,  that  even  in  1827,  though  he  exhibited 
some  symptoms  of  bodily  decay,  his  mind  was  as  perfect  as  erer. 
Our  safest  plan  is  to  disregard  both  these  extremes ;  and  by  so  do- 
ing, we  are  relieved  to  a  certain  extent  of  the  labour  of  going  into 
the  whole  evidence.  I  admit  that  this  is  a'  case  of  contradictory 
evidence  :  both  parole  and  written  testimony  are  contradictory.  It 
ia  your  part  to  judge  on  which  side  the  truth  lies.  I  mast  not 
perform  a  task  which  I  wish  I  could  spare  you,  and  that  is,  shortly 
to  run  over  this  whole  evidence  again.  I  do  this  ehiefly  beeaose^ 
after  every  part  of  tbe  proof  has  been  torn  to  pieces  by  the  coamel 
for  both  parties,  it  is  refreshing  and  satisfactory  to  consider  it  agais 
in  its  unadorned  state,  not  certainly  forgetting,  bat  leaving  out  rf 
view  for  a  while,  the  commentaries  by  which  it  has  been  entangM 
(His  Lordship  proceeded  to  read  the  evidence.  lii  reference  tt 
General  Sharpens  be  remarked,)  One  of  this  witness's  stateneott 
f  is  important.     He  says,  that  when  he  saw  Mr  Anderson  for  tie 

last  time,  in  1624,  <  I  remarked,  what  a  melancholy  thing  it  wvf 
thus  shewing  not  merely  his  present  recollection,  bat  his  impres- 
sion at  the  monient  (In  cdmmenting  on  Bryce's  evidence  here* 
marked,)  The  defender's  observation  was  quite  correct,  and  worthy 
of  your  consideration,  that  this  witness,  notwithstanding  tbe  opi- 
nion which  he  says  he  received  from  Harkn^ss,  actually  goes  U" 
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transacts  boaineflB  with  old  Mr  Aoderaon.  It  is  for  you  16  sajr  19  Nbr.  1836; 
whether  this  shews  that  he  was  still  of  opinion  that  the  old  gentle*  ^^^V"^ 
man  was  of  sound  mind,  or  whether  he  belieTed  Harkness,  and,  not*  ^^^^  ^ 
withstanding,  took  the  opportunity  of  transacting  business  with  the  Scotland. 
old  gentleman.  (On  reading  Miss  Smith's  deposition,  his  Lord-  ju^Z^T 
ship  remarked,)  The  defenders  say,  that  great  part  of  this  refers  to  Charge. 
Anderson's  capacity  of  conducting  business  in  general.  The  ques- 
tion before  us  refers  to  his  capacity  of  understanding  the  deed  under 
reduction  ;  but  that  deed,  as  I  have  already  said,  was  a  more  im- 
portant and  more  difficult  piece  of  business  than  any  he  could  have 
entered  into.  This  witness  further  states  the  important  fact,  that 
when  a  stranger  was  expected,  the  family  were  anxious  to  conceal 
Mr  Anderson's  state  of  mind,  and  urged  him  to  be  collected.  (On 
reading  Dr  Smith's  evidence,  his  Lordship  remarked,)  The  de-% 
fenders  have  drawn  your  attention  to  the  circumstance,  that  this 
witness  could  point  out  no  other  pencil  markings  in  his  book  than 
those  three  which,  he  said,  reminded  him  of  his  visits  at  Stroquhan, 
and  urged  this  as  raising  a  doubt  of  his  credibility.  It  is  for  you 
to  judge  whether  he  is  credible ;  but  for  my  part,  I  saw  nothing 
to  induce  me  to  believe  the  contrary,  or  to  imagine  that  the  pencil 
marks  referred  to  were  fictitious.  (On  reading  Mr  Harkness'  evi- 
dence, his  Lordship  remarked,)  This  is  a  very  important  witness. 
In  a  question  such  as  this,  confused  by  (Conflicting  testimony,  and 
resting  greatly  on  the  evidence  of  servants,  and  others  not  well 
qualified  to  judge  of  mental  capacity,  it  is  highly  satisfactory  to 
meet  with,  such  a  witness,  whose  character  is  sufficiently  established 
by  the  fact,  that  he  was  tutor  in  Lord  MoncreifTs  family.  This 
witness  speaks  to  the  respectability  and  intelligence  of  his  brother  • 
and  this  is  a  point  of  great  importance,  considering  the  opinion  which 
his  Inrother  expressed  to  Bryce  as  to  Mr  Anderson's  capacity.  (On 
reading  the  evidence  of  Mrs  Henry,  hk  Lordship  remarked,)  I  say^ 
in  general,  as  to  the  evidence  of  the  servants,  that  you  ought  rather  to 
look  to  the  facts  which  they  state,  than  to  their  opinions ;  for  al- 
though we  know  that  among  persons  in  their  rank  of  life  there  is 
often  much  intelligence,  yet  this  progress  of  mental  decay  Is  not  a 
matter  fitted  for  their  consideration.  You  roust  therefore  take  the 
fiicts  from  which  they  form  their  opinions,  and  judge  of  them  your- 
selves. This  witness  proves  that  the  family  were  all  kind  to  the 
old  man ;  but  yet,  in  point  of  fact,  in  1824,  the  orders  which  he 
gave  were  usually  countermanded.  What  could  have  been  the 
object  of  this,  if  they  had  been  rational  orders  ?  (On  reading  Jane 
Dalrymple's  evidence,)  This  witness  speaks  to  a  fact  of  great  im- 
portance, namely,  old  Anderson's  conduct  upon  the  occasion  of 
Robert's  death.    The  statement  she  makes  is  irreconcilable  with 
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18  Not.  1636.  the  old  man'fl  sanity.     (On  reading  Janet  McKay's  ieTidence,  his 
^^^V^    Lordship  remarked.)  With  reference  to  old  Anderson's  habit  of 
Bfink'of"  ^'    ^I'^^S  ^^^  servants  from  his  window  in  the  night  time,  the  obser- 
ScotUnd,        vation  of  the  defenders'  counsel  is  *  well  worthy  of  consideratioD : 
JudffeT        That  he  had  always  been  in  the  habit  of  raising  his  servants  early, 
Charge,         and  that  the  situation  of  their  sleeping  apartment  rendered  it  neces- 
sary for  him  to  call  them  loudly.     This  is  very  true ;  and  it  was 
natural  for  the  old  man,  in  his  dotage,  to  continue  the  habit  he  had 
acquired.     But  we  have  here  the  fact,  that  latterly  be  called  hii 
servants  at  such  untimely  hours,  as,  unless  his  mind  had  been  la- 
bouring under  some  degree  of  failure,  he  never  would  have,  dreamt 
of.     (On  reading  the  evidence  of  Samuel  M^Adam,  his  Lordship 
remarked,)  In  considering  this  witness's  eyidence,  the  remark  of  the 
defenders'  counsel  is  worthy  of  observation :  that  it  often  happen 
that  a  person  appears  to  strangers  to  be  suffering  under  total  decay 
of  mind,  yet,  when  they  come  in  contact  with  him  in  a  businea 
transaction,  they  find  that  he  still  possesses  considerable  acuteness. 
Here  you  have  this  witness,  notwithstanding  hb  opinion  of  Mr 
Anderson's  incapacity,  prevailed  upon  by  him  to  pay  a  much  krger 
price  for  the  sheep  he  purchased,  than  he  originally  offered  as  their 
full  value.    (On  reading  Dr  Symon's  evidence,  his  Lordship  re- 
marked,) This  witness  is  better  qualified,  from  his  profiBSsion,  than 
others,  to  judge  of  mental  and  bodily  decay.     (On  having  re^d  the 
evidence  for  the  pursuer,  his  Lordship  said,)  This  is  the  parole 
proof  for  the  pursuer.     I  am  throwing  the  documentary  evidenee 
out  of  view  for  the  present ;  and  of  the  parole  I  may  say  generally, 
that  it  contains  the  opinions  of  men  well  qualified  to  give  opioioas 
in  reference  to  the  question  at  issue.     They  state  many  facts  which 
furnish  important  evidence  as  to  the  state  of  old  Anderson's  nund. 
You  must  carefully  weigh  these  opinions  and  facts ;  and  it  is  for 
you  to  say  whether  you  can  reconcile  them  with  the  idea  of  ADde^ 
son's  being  in  the  full  exercise  of  his  judgment  at  the  time  he  exe- 
cuted the  deed,    (His  Lordship  then  proceeded  to  read  the  parole 
proof  for  the  defenders ;  and  having  read  the  testimony  of  GoliUe,  re- 
marked,) Although  this  witness  is  a  person  well  qualified  to-judge» 
and  of  undoubted  character,  yet  I  must  call  your  attention  to  thisfiu^ 
that  in  reference  to  the  present  proceedings,  he  is  placed  in  a  moit 
delicate  situation ;  for,  if  your  verdict  should  reduce  the  deed,  bif 
position  will  be  a  very  disagreeable  one,  considering  the  share  be 
had  in  the  preparation  of  it.     In  judging  of  the  weight  due  to  bii 
testimony,  you  will  take  into  consideration  both  his  interest  on  tbe 
one  hand,  and  his  sense  and  character  on  the  other.     Yon  will  ob- 
serve two  important  parts  of  his  evidence ;  Jirst^  His  opinion  of  An- 
derson's capacity;  and,  second.  His  assertion,  that  Andenon.ae- 
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tually  gave  instructions  for  the  preparation  of  such  a  deed  as  the  18  Nov.  1886. 
one  executed.     Now»  the  cross-examination  is  very  important  as    ^s^v^^ 
to  this  last  point,  for  it  tries  to  ascertain  from  what  he  inferred,  ^J^^  ^* 
that  such  instructions  had  been  given.     I  merely  direct  your  atten*  Scotland, 
tion  to  the  object  of  the  cross-ezamination,  as  important;  for  if  the  j^/I^ 
fact  he  stales  is  true,  it  is  of  vital  consequence  to  the  case.     With  Charge, 
all  respect  for  Mr  Goldie,  I  must  say.  that  he  goes  too  far,  in  stat- 
ing that  Mr  Anderson  remained  acute  and  capable  of  business,  even 
in  October  1827.     This  is  inconsistent  even  with  the  good  evi- 
dence of  the  defenders.     With  referepce  to  what  he  says  as  to  the 
immediate  origination,  of  the  deed,  I  will  merely  say>  that  the  point 
for  your  consideration  is.  Whether  he  derived  the  instructions  for 
preparing  the  deedfrom  the  general  conversations  of  past  years,  or 
whether  Mr  Anderson  really  ordered  him  to  draw  the  deed  at  the 
time  he  did  so?  If  the  former  is  the  fact,  it  does  not  interfere  with 
the  pursuer's  arguments.     In  considering  it,  you  are  to. ascertain 
who  was  the  moving  party  at  the  point  of  time  at  which  the  deed 
really  originated.     Mr  Goldie  remarks,  that  he  was  not  pleased 
with  the  terms  of  Mr  Kirkpatrick's  letter,  ^  but  very  much  the  re- 

<  verse.'  Now,  the  observation  of  the  Dean  of  Faculty  here  is 
well  worthy  of  attention — that  he  did  not  cease  to  correspond  with 
Kirkpatrick.  Why  did  he  not,  in  such  circumstances,  correspond 
directly  with  Harkness?  As  to  his  advice  to  cancel  the  former  set- 
tlements, I  do  not  think  that  it  was  at  all  against  him  that  he  gave 
it.  If  it  was  right  to  make  a  new  deed,  it  was  right  and  prudent 
to  cancel  the  former  ones,  as  a  multiplicity  of  settlements  serves  no 
purpose,  but  to  raise  disputes.  The  witness  says  that  he  thought 
Anderson  capable  of  understanding  a  deed,  though  not  all  sorts  of 
business.  Now,  you  will  remember  my  remark,  that  the  conside- 
ration of  the  deed  in  question  was  a  very  difficult  piece  of  business. 
I  will  say  nothing  further  on  this  gentleman's  evidence,  but  will 
just  read  you  again  what  he  says  in  the  following  passage :  <  I  took 

<  the  provisions  from  the  former  deeds,'  &c.  (On  reading  the  evi- 
dence of  Hugh  Paterson,  his  Lordship  remarked,)  You  will  consi- 
der whether  the  old  man's  transactions  in  Edinburgh,  spoken  to  by 
this  witness,  were  not  more  like  the  foibles  of  age  than  the  actings 
of  an  intelligent  man.  I  do  not  think  that  a  gentleman  of  his  rank 
and  station  would  have  busied  himself  about  such  trifles,  unless  he 
bad  been  somewhat  decayed  in  mind.  (On  reading  Mudell's  evi- 
dence, his  Lordship  remarked,)  This  witness  gives  a  favourable 
opinion  of  Anderson's  sanity ;  but  you  will  observe,  that  the  only 
•fact  which  he  had  to  form  his  judgment  upon,  was  Anderson's  be- 
haviour at  his  son's  funeral,  at  which  he  admits  that  he  thanked  the 
company  for  coming  tp  his  own  funeral.     (On  reading  Barber's  evi- 
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12  Not.  I83&  deDoe,  his  LordiBhip  remarked,)  Afi  to  the  supposed  objection  of  in* 
^^*^V^^  terest,  I  will  just  say  here  once  for  all,  that  though  at  first  I  thought 
Bank^°  ^  ^^  plauslble,  it  is  completely  answered  by  the  production  of  a  dis- 
Scotland.  chcu*ge.  No  Qiortal  is  entitled,  after  such  a  discharge  has  been 
JudT^  granted,  to  throw  a  shadow  of  suspicion  on  the  witness's  testimony. 
Charge.  This  is  the  whole  of  the  parole  evidence*    Yon  must  deal  with  it 

as  you  think  proper.     You  must,  in  so  far  as  it  appears  oontradio* 
tory,  make  up  your  minds  which  statement  to  prefer.     Yon  will 
farther  obserye,  that  it  refers  to  mere  matter  of  opinbn ;  and  I 
would  advise  you,  as  your  safest  course,  to  take  only  the  fiicts  into 
consideration,  and  draw  your  own  conclusions.     The  impressioni 
spoken  to  by  the  witnesses  as  having  been  formed  at  the  time,  must 
be  considered  as  facts.     If  the  case  rested  here,  I  should  think  it 
one  of  very  considerable  difficulty.     When  those  who  knew  old 
Anderson  differ  as  to  his  capacity,  much  more  may  we  who  havs 
not  such  opportunities  of  forming  an  opinion.     But  the  difficulty  I 
would  have  felt  upon  this  point  is  done  away,  to  a  great  extent,  by 
,the  written  testimony.      Documentary  evidence  is  always  much 
moro  important  than  parole.     It  records  the  feelings  of  the  moment 
It  is  not  liable  to  the  suspicion  of  being  biassed  by  later  events.    It 
leaves  no  doubt  as  to  dates.     I  therefore  repose  my  mind  on  the 
written  evidence,  entirely  dismissing  the  parole  testimony  from  my 
consideration.     A  great  deal  of  documentary  evidence  has  been 
produced.     Some  parts  of  it  are  of  great  importance,  and  others  of 
n&  consequence.     In  the  first'place,  a  great  deal  has  been  produced 
by  the  pursuer,  consisting  chiefly  of  family  statements ;  not  those 
of  a  stranger,  but  from  brother  to  brother,  regarding  their  father's 
state  of  mind*     These  parties  were  not  likely  to  form  cruel  or 
groundless  opinions.     He  has  also  produced  the  statements  of  inen 
of  business  engaged  in  the  transaction,  which  terminated  in  the  exe* 
cution  of  the  deed  in  question.     The  opinion  of  these  gentlemen  is 
of  far  more  importance  than  that  of  those  who  may  be  supposed  to 
be  in  some  degree  biassed.     Besides,  they  are  opinions  recorded  at 
the  time,  and  not  vague  recollections.     (His  Lordship  then  read 
the  following  letters,  read  by  the  pursuer) :  1.  James  to  John,  I8th 
January  162a    2.  Harkness  to  Goldie,  24th  June  1824.    (On 
reading  this  letter,  his  Lordship  said,)  This  is  from  the  gentleman 
who  dissuaded  Bryce  from  transacting  business  with  old  Anderson. 
I  have  already  told  you  that  the  execution  of  this  deed  was  as  im« 
portant  a  piece  of  business  as  Anderson  could  have  engaged  in. 
And  here  Harkness  states  the  fact,  that  his  memory  was  quite  gone^ 
*— a  fact  which  will  enable  you  to  judge  of  his  capacity,  for  want 
of  memory  causes  want  of  judgment.     His  Lordship  went  on  to 
x^ead  letters)'-^.  James  to  John,  2d  August  1824.    4.  James  to 


No.  1. 


JURY  SITTINGS. 


11 


William,  7tli  October  1624.    6.  James  to  Harkness,  SOtli  De-  ISNof.  1830. 
cember  1824.    6.  James  to  John,  12th  April  1825.     7.  James     ""^V^^ 
to  John,  16th  May  1826.    8.  James  to  Bryoe,  2d  May  1825.     9.  b!!^~°'* 
Goldie  to  Kirkpatrick,  16th  Jane  1825.     (This  letter  the  pur-  Scotland. 
sner's  counsel  was  prevented  from  reading  in  opening  the  case.)  jud^^ 
It  was  to  the  following  effect ;  ^  Not  being  at  home  on  Friday,  I  Chmrge. 

<  did  not  get  the  parcel,  (transmitted  by  Mr  Goldie  with  his  letter 

<  of  16th  June,  read  by  the  pursuer,)  containing  a  draft  of  your 

<  father's  intended  settlement,  till  Saturday  morning;  and  in  the 

*  afternoon  of  that  day,    Mr  Whigham  and  I  went  up  to  Stro- 

<  qahan,  and  the  contents  of  the  packet  were  submitted  to  all  the 
^  members  of  the  iiEunily  who  are  in  this  part  of  the  country,  (your 

*  hiher  excepted,  who  had  gone  to  bed) ;  and  the  packet  having 

*  been  directed  to  me,  it  has  fallen  to  my  lot  to  convey  the  unani- 

<  mous  opinion  of  the  part  of  the  &mily  present  regarding  the  bnsi* 

<  ness  under  consideration.     And  if  in  stating,  should  I  be  more 

<  plain  than  pleasant,  I  hope  you  will  lay  the  blame  upon  my  un« 

<  couth  style  of  expressing  myself,  and  not  upon  any  bad  intentions 

*  of  the  family  towards  you  ;  for  if  there  was  a  fault  in  any  of  them 

*  during  the  consultation,  I  should  think  paying  too  little  attention 

<  to  their  individual  interest  the  nearest  approach  to  one.     Having 

<  said  so  much)  I  shall  use  no  farther  ceremony.     And,  in  the  first 

*  place,  we  are  decidedly  of  opinion  that  the  deed  (whatever  it  may 

*  be)  should  be  presented  to  Mr  Anderson  ready  for  signing,  with- 

<  out  his  having  any  previous  notice,  and  that  the  necessity  should* 

<  then  be  urged  of  his  giving  effect  to  it  as  the  only  way  to  avoid 

<  ruin.'    If  he  should  refuse  to  sign  it,  the  loss  would  only  be  the 

*  expense  of  extending  the  deed,  which  would  be  a  trifle ;  but  if 

*  he  was  warned  of  what  was  coming,,  he  would  have  time  to  re- 

*  cover  the  shock,  muster  courage,  and  plan  evasions,  and  there 

<  would  be  no  chance  of  success.'  (On  reading  this  letter,  his 
Lordship  remarked,)- — This  is  the  letter  in  which  the  deed  is  trans- 
mitted. Consider  it  along  with  Goldie's  evidence.  He  never  al- 
ludes in  his  letter  to  any  instructions  whatever  from  old  Anderson. 
Whether  the  deed  originated  with  himself  you  will  judge.  You 
will  remember  that  Goldie  said  in  evidence,  that  he  bad  no  conver- 
sations with  James  about  it ;  but  this  letter  alludes  to  conversations. 
Then  there  is  his  direction,  that  the  deed  should  be  laid  before  old 
Anderson,  along  with  a  state  of  his  affairs ;  but  it  has  not  been 
proved  that  any  such  state  ever  was  laid  before  him.  Then,  observe 
what  is  done  when  Kirkpatrick  gets  the  deed.  If  Goldie  had  trans- 
mitted the  deed  along  with  his  letter  to  Mr  Harkness,  it  is  due  to 
suppose  that  he  would  have  fully  instructed  Mr  Anderson  regarding 
it*     But  it  goes  to  Kirkpatridk ;  and  what  he  did  mth  it  is  record- 
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1%  Nov.  1836.  ed  in  his  own  letter.  It  may  be  true  that  this  letter  proves  tbat 
the  old  man's  intellect  was  not  entirely  gone, — that  they  were  afraid 
of  his  intellect ;  but  a  man  may  be  practically  mindless  until  rous- 
ed, although,  when  he  gets  time,  and  is  roused,  he  may  be  capable 
of  acting  for  himself.  But  this  is  the  very  thing  they  planned  to 
avoid.  They  were  anxious  not  to  rouse  his  energies.  I  do  not 
think  that  ever,  in  a  case  of  the  kind,  I  heard  of  a  sentiment  like 
that  expressed  in  this  letter,  *  that  if  he  was  warned  of  what  was 

<  coming,  he  would  have  time  to  recover  the  shock,  muster  courage, 

<  plan  evasions,  and  there  would  be  no  chance  of  success.'     (Hb 
Lordship  went  on  to  read,)  11.  Letter,  James  to  Kirkpatrick,  July 
1825,  without  date.     12.  James  to  Gordon  and  Harkness,  12tli 
July  1825.     13.  Gordon  and  Harkness  to  James,  15th  July  1826. 
This  is  the  most  important  part  of  the  documentary  evidence  ad* 
duced  by  the  pursuer.     The  defenders'  documentary  evidence  ia 
very  voluminous,  and  a  great  part  of  it  it  is  needless  to  consider; 
such  as  the  evidence  of  die  bank  lending  money,  buying  up  secu- 
rities, &c.     But  it  contains  some  documents  deserving  your  deli- 
berate consideration,  and  these  I  will  now  read  to  you.     (His  Lord- 
ship then  read  and  referred  to  the  following  documents) :  L  Let- 
ter Anderson  senior  to  John,  14th  January  1823.    2.  Bill,  4tfa 
February  1824     3.  Anderson  senior  to  Goldie  junior,  8th  Feb- 
ruary 1824.      4.  Anderson  senior  to  Goldie  junior,   26th  July 
1824.     5.  Bill,  dd  November  1824.    6.  Anderson  senior  to  Gol- 
die, November  1824.     7.  Anderson  senior  to  Goldie,  28th  Janu- 
ary 1825.     Besides  these,  there  are  a  number  of  receipts  and  other 
documents,  shewing  that  old  Anderson  did  continue  inrsome  degree 
to  engage  in  busiuess.     Now,  it  is  for  you  to  say,  whether  these 
documents  prove  such  capacjty  in  the  writer,  as  would  have  enabled 
him  to  understand,  with  such  information  as  he  received,  the  whole 
import  of  the  deed  under  reduction,  or  whether  they  are  not  trifles, 
such  as  an  old  decayed  man,  with  a  feeble  mind,  was  likely  to  have 
written  ?  They  certainly  do  not  indicate  absolute  imbecility ;  tu 
from  it.     They  are  sensible  letters,  so  far  as  they  go.     But  the 
question  is,  whether  they  indicate  such  strength  of  mind  as  would 
have  been  sufficient  for  the  due  consideration  of  the  deed  in  ques- 
tion?    I  have  now  to  call  your  attention  to  the  manner  in  which 
this  deed  was  submitted  to  his  consideration.     This  is  a  matter  of 
great  importance ;  for,  as  I  have  already  said,  there  is  great  diffi- 
culty in  judging  of  the  degree  of  intelligence  possessed  by  old  An- 
derson.    A  person  may,  when  his  energies  are  roused,  possess  per- 
fect intelligence;  yet  whose  intellect,  when  not  so  roused,  may  be 
practically  dead.     Now,  you  will  observe  that  there  is  no  proof  of 
old  Anderson's  ever  having  seen  the  deed  before  it  was  submitted 
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to  bim  for  execution.  It  was  sent  to  Gordon  and  Harkness  to  bie  12  Noy.  1896. 
extended,  only  the  night  previously ;  and  it  was  presented  sudden-  ^""^V^^ 
ly  next  day,  and  without  dlowing  time  for  him  to  <  muster  courage.'  Bank'of"  ^ 
*  A  fair  attempt  *  was'made  to  induce  him  to  sign  it.  It  will  be  Scotland. 
most  material  for  the  defenders'  case,  if  we  could  learn  what  degree  j„j37 
of  information  was  given  to  Anderson  regarding  the  deed.  But  Charge. 
to  this  point  only  one  witness  speaks,  and  that  is  Mr  Whigham. 
I  am  sorry  that  it  is  my  duty  to  recall  to  your  recollection  my  for- 
mer observation  as  to  his  credibility.  I  believe  him  to  be  other- 
wise an  honest  and  honourable  man ;  but  in  reference  to  this  cause, 
be  certainly  is  not  entitled  to  much  credit.  Observe  the  state  of 
mind  in  which  be  comes  into  Court.  (His  Lordship  here  read 
Whigham's  evidence.)  I  do  not  say  whether  his  opinion  of  the  pur- 
suer may  be  right  or  wrong ;  but  a  person  who  turned  his  own  bro- 
ther-in-law, with  intolerable  language,  out  of  his  house,  is  certainly 
not  in  a  fit  condition  to  be  a  witness  in  his  cause.  You  are  the 
sole  judges  of  his  credibility.  But  giving  the  defenders  the  full 
advantage  of  his  testimony,  what  does  it  amount  to  ?  Observe  the 
facts  he  states.  He  says  Harkness  went  into  the  room  where  An- 
derson was ;  but  he  by  no  means  swears,  that  while  in  the  room  he 
read  the  deed  to  him.  He  heard  voices ;  and  merely  supposes  from 
this,  that  Harkness  was  employed  in  reading  the  deed,  and  Ander- 
son in  asking  explanations.  But  he  admits  the  conclusive  fiact,  that 
though  he  could  hear  the  sound  of  voices,  he  could  not  understand 
the  sense.  Then  all  that  he  learned  from  Harkness  was,  that  old 
Anderson  asked  whedier  he  thought  he  ought  to  sign  the  deed. 
Harkness  did  not  say  whether  Anderson  heard  the  deed  read,  or 
asked  or  received  any  explanations.  Now  such  a  deed,  after  having 
been  submitted  to  the  consideration  of  the  whole  family,  and  after 
much  time  occupied  in  deliberation  concerning  it,  is  laid  in  this 
manner  before  the  old  man,  and  all  evidence  that  any  explanation  re- 
garding it  was  given  to  him  is  awanting.  It  is  really  ludicrous  to  say 
that  it  amounts  to  any  thing  but  this,  that  it  wassigned  by  him  without 
any  explanation  whatever.  £ven  Whigham  only  goes  the  length  of 
saying,  that  if  it  had  been  slowly  read  and  explained,  he  could  have 
understood  it.  It  appears  to  me,  therefore,  that  it  was  presented 
to  him  without  due  preparation ;  that  Kirkpatrick's  original  scheme 
was  followed  out ;  and  that  before  he  could  <  muster  courage,'  the 
deed  was  signed.  It  is  not  proved- that  even  after  this  he  alluded  to 
his  altered  condition.  He  ceased  to  be  laird.  He  had  no  security  for 
his  bread.  Yet  never,  even  in  his  passing  gleams  of  intellect,  did 
he  allude  to  the  change  in  his  situation.  Whether  or  not  he  was 
unconscious  that  such  a  change  had  taken  place,  it  is  for  you  to 
say.    This  is  the  whole  evidence  as  to  the  question  of  incapacity. 
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19  Nov.  1896.  Ab  to  tbe  queBlion  of  ezecutioay  I  think  the  pursuer  has  fidled.  I 
hare  some  doubts  whether  I  should  say  any  more.  But  when  I 
recollect  that  this  case  refers  to  legal  deeds,  and  that  you  may  sup- 
pose legal  minds  most  capable  of  judging  of  it,  and  especially,  whea 
I  recollect  your  patient  attention  during  the  last  three  days,  I  think 
you  are  entitled  to  my  opinion.  You  are  entitled  to  command  what 
facilities  I  can  give  you.  I  shall  only  say  in  general,  that  my  opi- 
nion is  against  this  deed  being  held  as  that  of  Mr  Andersoo.  And 
I  found  this  opinion,  not  merely  on  either  the  written  or  parole 
evidence,  but  on  both.  There  are  two  strong  points  estaUisbed : 
Firsts  There  are  the  recorded  opinions  of  the  fsmily,  stated  at  a  time 
when  they  could  be  under  no  undue  bias,  and  which  are  conclosive 
as  to  the  state  of  Anderson^s  intellect :  Second^  There  is  the  fact, 
that  even  if  old  Anderson  had  retained  any  powers  of  mind,  his 
dormant  faculties  were  not  on  this  occasion  roused  into  action.  I 
cannot  dismiss  -from  my  mind  that  terrible  letter  of  Kifkpatrick'% 
and  the  scene  which  Whigham  describes*  as  haying  passed  in  the 
parlour.  But  the  parole  testimony  is  invofve'd  iA  oonuderabl&  dif- 
ficulty ;  and  even  the  written  evidence  does  not  entirely  remove 
the  case  from  difficulty.  But  you  mistake  me  much,  if  you  sop- 
pose  I  mean  to  influence  you,  or  supersede  your  own  judgment 
If  you  go  directly  in  the  teeth  of  my  opinion,  yitHi  Will  only  sati^ 
me  the  more,  for  you  will  shew  that  you  act  independently  in  form- 
ing your  opinion.  The  question  submitted  to  you  under  the  se- 
cond issue  is,  whether,  although  the  pursuer  was  not  a  party  to  the 
deed,  he  did  not  adopt  it  as  his  own,  by  his  conduct.  If  he  shewed 
by  his  acts  that  he  approved  of  it,  and  that  he  meant  to  bar  himself 
from  challenging  it,  you  must  find  on  this  issue  for  the  defenders^ 
There  is  nothing  more  common,  than  for  a  party  thus  to  bar  Um- 
self  from  the  power  of  challenging  the  deed.'  But  before  it  can  be 
held  that  homologation  has  taken,  place,,  inmost  be  shewn  that  the 
party  was  in  the  knowledge  of  all  tiie  objections  he  is  supposed  to 
abandon..  Besides,  it  is  not  every  slight  and  casn^  act  that. will 
infer  hiAnologation.  The  spprobatory  acts  must  be  so  sti^onr,  tksi 
no  rational  construction  ean  be  put  upon  them,  but  tibat  it  was  the 
party's  intention  to  give  up  the  objection.  .  Now,  is  it  juroved  thst 
the  pursuer  was  aware  of  these;  two  objeotioos  ?  -Jitity  That  of  non- 
eacecution^  It  is  not  even  said 'that  he  was  aware  of  the  circniii- 
stances  which  gave  rise  to  this  objection.  Bul^  seeand^  Was  he  in 
the  knowledge  of  his  father's  incapacity  ?  It  seems  strange  that  iht 
defenders  should  say  so,  for  they  still  jdeny  the  &ct  that  incapacity 
existed.  And  if  the  fact  be  only  now  ascertained,  how  can  they 
say  that  the  pursuer  knew  of  an  objection,  the  ezistence  of  which 
they  still  dispute  ?  Firsts  Is  there  any  evidence  that  the  pnraner  had 
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11         information  from  which  he  could  learn  that  old  AndergOD  was  ab-13  Vw.isse. 
11  solutely  incapable  ?  and,  second^  Is  there  any  eridence  that  the    ^*^V"^ 

r  pursuer  believed  the  information  that  was  communicated  to  him  ?  Bank^oT  ^' 

c  Then  the  approbatory  acts  amount  merely  to  this,  that  the  pursuer  Scotland. 

i  wrote  a  letter,  intimating  to  the  bank  agent  his  resolution  not  to  jua^ 

I  interfere  with   his  father's  or  brother's  successions ;   that  while  Charge^ 

these  were  his  views,  he  became  tenant  of  Stroquhan,  and  took  in- 
terest on  such  provisions  as  this  deed  contained  for  him.  Are  these 
&cts  sufficient  to  infer  homologation?  It  has  been  held  by  the 
Courts  again  and  again,  that  a  person  who  takes  a  legacy  under  a 
deed,  to  which  he  would  have  been  entitled  at  any  rate,  does  not 
thereby  homologate  the  deed*  But  how  do  we  see  that,  even  If 
the  pursuer  had  been  told  of  his  father's  incapacity,  he  would  have 
agreed  to  the  deed  ?  It  is  the  weakest  case  of  homologation  I  ever 
saw  in  my  life«  But  it  is  for  you  to  judge.  There  is  no  proof  of 
the  pursuer's  knowledge  of  the  circumstances  attending  the  ez^ 
ctttion  of  the  deed ;  and  there  are  no  approbatory  acts  averred  suf- 
ficient to  infer  homologation.  With  these  remarks  I  leave  the  case 
in  your  hands. 

Rutherfwrd  having  excepted  to  the  charge  on  the  point  of  homo- 
logation. 

Lord  Cockbum  said — My  direction  in  point  of  law,  with  refe^ 
rence  to  the  plea  of  homologation,  was  this,  that  no  man  can  be 
held  to  have  barred  himself  from  stating  an  objection  to  a  deed,  of 
the  existence  of  which  objection  he  was  ignorant 

Verdict. — The  Jury  found  for  the  pursuer  on  both  issues. 

Mr  George  Whigham,  son-in-law  of  the  granter,  having  been  Objection  of 
adduced  as  a  witness  for  the  defender,  si^veral  objections  to  his  ad*    nmitj. 
.  missibility,  such  as  interest,  (which- was  discharged,)  were  taken. 
The  objection  chiefly^insisted  in  was  that  pf  enmity  to  the  pursuer. 
-    The  grounds  of  dbjtdtion  were  brought  out  as  follow : 

Mr  Whigham  examined  in  initialibus  by  Dean  of  Faculty. I 

remember  of  the  pursuer  visiting  me  after  tfaia  action  was  raised. 
I  remember  that  the  subject  of  this  lotion  wa9  introduced  inio  con- 
versation, but  cannot  say  whether  by  me  or  not  .1  can't  say  exact- 
ly when  this  took  place,  as  the  pursuer  has  visited  me  several  times. 
It  was  during  the  present  year — I  think,  some  montiis  ago.  I 
can't  positively  say  whether  the  subject  was  introduced  by  him  or 
me.  I  remember  pf  using  some  strong  expressions  to  him.  I  can^t 
recollect  the  precise  expressions.  I  can't  remember  whether  I 
made  use  of  the  word  rascal, .  but  probably  I  did.  I  meant  to  con- 
vey to  him  my  impression  that  his  conduct  was  most  dishonourable, 
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le  KoT.  1836.  in  reference  to  the  grounds  upon  which  this  action  was  hud.   I 
don't  r^oUect  if  I  alluded  to  any  particular  gprounds.   I  can'tswetr 
to  the  words  I  made  use  of,  but  I  dare  say  they  were  something 
very  similar  to  rascal  or  blackguard.   I  don't  remember  of  the  pur- 
suer saying  any  thing  in  reply — perhaps  he  did ;  but  if  so,  it  made 
no  impression  on  my  mind.     I  can't  say  whether  I  made  nse  of 
such  expressions  more  than  once — it  is  extremely  probable  I  did. 
I  think  I  ordered  him  out  of  the  house.     It  was  my  house.    He 
left  it  about  eight  or  nine  in  the  evening;  but  I  can't  say  whether 
it  was  in  consequence  of  my  orders,  but  lam  certain  I  ordered  him 
out     I  don't  remember  of  any  pause  occurring  in  the  conversation 
before  I  made  use  of  the  above  expressions.    The  conversation  led 
me  to  say  that  his  conduct  was  discreditable.     I  have  no  recoile^ 
tion  of  clenching  my  fists  in  his  face.     I  was  very  angry,  and  I 
might  have  assumed  some  violent  attitude.    I  remember  of  no  ^ 
ticular  pause  occurring  in  the  conversation  before  this.    I  don't  re- 
member whether  I  had  been  precognosced  before  this  time.  I  have 
great  doubts  whether  I  bad.     I  don't  recollect  at  what  period  of 
the  year  I  was  precognosced.     I  should  think  it  was  earlier  than 
two  or  three  months  ago.   It  is  therefore  probable  it  was  before  the 
scene  I  have 'described  took  place.     I  was  precognosced  again  very 
lately.     I  have  no  recollection  of  having  used  expressions  similar 
to  the  above,  with  reference  to  the  pursuer,  before  strangers,  since 
July.     I  have  doubts  whether  I  ever  made  use  of  them  in  presence 
of  any  other  besides  the  members  of  my  own  family.     I  don't  re 
collect  of  having  made  use  of  them  in  conversation  with  Mr  Hark- 
ness,  though  it  is  extremely  probable  I  might.     I  have  talked  of 
these  proceedings  at  my  own  table  before  strangers  fifty  times,  and 
I  always  talked  of  them  in  such  terms  as  they  deserved,  though  I 
can't  remember  my  expressions.    [By  D.  M^NeiU^  for  defender^ 
I  have  no  such  ill-will  against  the  pursuer  as  would  induce  me  to 
bear  false  witness  against  him.     I  have  never  expressed  such  ill- 
will. 

Examined  by  the  Court. — I  am  not  on  friendly  terms  with  the 
pursuer.  I  have  not  seen  him  since  the  interview  I  have  describ- 
ed. I  would  not  visit  him,  both  on  account  of  his  conduct,  with 
reference  to  these  proceedings,  and  on  account  of  other  circum- 
stances. I  don't  think  the  pursuer  had  been  invited  to  my  house  on 
the  occasion  I  have  referred  to.  I  don't  think  he  ever  had  a  ge- 
neral invitation.  We  were  just  on  middling  terms  before  that  He 
had  dined  with  me  that  day.  The  other  circumstances  which  I 
have  referred  to  have  no  connection  with  the  present  case,  but  are 
•such  as  to  give  me  a  bad  opibion  of  the  pursuer. 

Dean  of  Faculty  objected. — The  witness  had  admitted  using  the 
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most  violent  expressions  against  tlie  pursuer,  in  reference  to  bis  t2  No?.  iss6i 
proceedings  in  tliis  case ;  and  it  is  clear  that  he  did  so  after  he     ^*^V^^ 
had  been  precognosced ;  besides,  he  has  distinctly  avowed  conti-  b^q^*^"  ^' 
nued  ill-will  to  the  pursuer  on  account  of  these  proceedings.  Scotland. 

Rutherfurd  answered.-^lhe  question  comes  to  be,  whether  the      ' — T     - 

.  ^  ?■  4.         1  .  1         1.       Objection  of 

expressions  used  amount  to  evidence  of  such  enmity  and  malice  enmity, 
against  the  pursuer,  on  the  part  of  the  witness,  as  would  induce  him 
to  swear  falsely.     No  minor  degree  of  enmity  can  exclude  him, 
however  much  it  may  affect  his  credibility.     The  facts  alleged  do 
not  amount  to  such  evidence. 

Lord  Cockbum. — I  have  great  doubts  whether  the  objection  is  well  Opinion  of 
founded  or  not;  and  I  therefore  hold  it  safer  to  allow  the  witness  ^"'^ 
to  be  examined  in  the  first  place,  rather  than  decide  at  once  to  ex- 
clude him.  I  do  this  in  consequence  of  my  doubts.  I  am  not  sure 
whether  the  expressions  used  amount  to  a  proof  of  that  degree  of 
deadly  malice,  which,  in  law,  is  held  to  disqualify  a  witness.  I  am 
therefore  disposed  to  repel  the  objection  to  the  witness's  admissi- 
bility ;  but,  at  the  same  time,  I  warn  the  Jury,  that  a  witness  with 
a  stronger  objection  to  his  credibility  could  not  be  imagined. 

Objection  repelled. 

Judge  at  Trial,  Lord  Cockbum,  Act  Dean  o/Fac  fHopeJ  P.  JRobtrtmn, 

Alt.  RvOurfurd,  M^NetO,  Whigham.  Hope  ^  OUphani,  W.  &  and  Dmrid- 

aoiu  jr  Sifme,  W.  S.  Agents.  Mr  Brown,  Clerk. 

C  R. 


SECOND  DIVISION. 
No.  II.  29th  December  1836. 

JOHN  AITCHESON 

against 
PATRICK. 

(Before  Lord  Jdstice^Clerk  Boyle  and  a  Common  Jury.) 

Writ.— (Messenger's  Execution.) — Action  of  reduction  of  an 
intimation  of  a  sist  on  bill  of  suspension^ — of  an  interlocutor  passing 
the  Sillf-^and  of  execution  ofexpede  letters,  all  ex  facie  regular^  and 
procedure  following  t/iereon^  on  the  aUegaiion  that  the  intinuttion  of 

vol.  XII.  B 
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89  D«c.  1630.     titl  was  tranemitUd  to  the  party  through  the  PoU-Qffioe,  viMead<^ 
^"V^^       being  served  on  him  pertonaily%  as  tite  execution  bore.— Verdici  for 

Proof. — Fraud  and  Falsehood. — Messenger.— JFattiid,tAa<(Ae 
evidence  qf  a  messenger  is  admissible^  though  the  ^ect  cf  Uheto 
impugn  his  written  attested  execution. 

PROoF.-^(rN  RETENTis.) — DcposUion  tohcn  to  lie  in  retentis  found 

inadmissible  as  evidence^  where  it  was  not  alleged  th<U  the  party  was 

dead^  or  incapable  qf  attending  the  trials  btU  proved  that  he  had  been 

seen  twq  months  previous  to  trial ;  and  only  a  partial  search  made 

for  him  since,  • 

Proof. — (Infamia  Juris.)-^Stat.  1.  Will.  IV.  c.  37,  §  9*— 
Onus  probandi. — (1.)  A  party^  convicted^  upon  his  own  confes* 

•  sion,  qfa  charge  of  forgery  ^  and  sentenced  to  twelve  months  impri" 
sonmenti— found  admissible  as  a  witness,  in  respect  of  his  having 
undergone  the  sentence  in  terms  of  the  above  statute.  (2.)  The  ad" 
missibility  of  a  party  as  a  witnesSf  who  was  convicted  offorgery^ 
and  sequenced  to  io^isonment,  having  been  olgected  to  on  the  groM 
that  it  was  not  proved  that  the  setifence  had  been  carried  into  effielf 
—founds  that  the  onus  probandi  lay  on- the  party  objecting. 

Proof. — (Parole.) — Found  competent,  in  bar  qf  the  objection  o/ifh 
famy  through  conviction  and  sentence  for  a  crime, — to  prove,  by  pa* 
roky  that  the  party  has  undergone  the  sentence,  although  tiie  boM 
of  the  jail  are  in  existence. 

Proof. — (Handwriting.) — Found  competent  to caka  witness  whe- 
ther the  attestation  of  a  written  instrument  be  of  the  handwriting 
of  (he  party  whose  fuime  it  bears,  though  there  be  no  specific  duarge 
of  forgery  of  the  instrument. 

Narrative.  Qn  1 1th  Juiie  1833,  Patrick  obtained  a  sist  on  a  bill  of  suspension 
against  a  charge  by  Aitcheson.  Intimation  was  ordered  on  the 
pursuer^  Aitcheson.  Certificate  on  execution,  ex  facie  regalar, 
was  lodged,  bearing  that  the  sist  had  been  intimated  personally 
to  the  pursuer,  at  his  dwelling-place  in  Stirlingshire, .  on  l*2th 
June,  by  William  Denning,  messenger.  No  answer  having  been 
lodged  by  the  pursuer,  the  bill  of  suspension  was  passed  on  28th 
June.  Letters  of  suspension  were  expede.  An  execution  of  let- 
ters lodged  in  process.  No  proceeding  having  been  taken  by  the 
pursuer,  the  defender  obtained  decree  in  the  suspension,  (22d 
January  1834,)  with  expenses.  The  pursuer  brought  a  redaction 
of  the  sist,  and  procedure  following  thereon,  on  the  ground  that 
the  executions  were  false*  the  only  intimation  he  got  having  been 
received  through  the  Post  Office. 
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Issues  w.ere  sent  to  trial,  Firsts  Whether  the  sist  had  been  regu-  29  Dec.  1836. 
larly  intimated  to  pursuer  ?  ^""^V^^ 

The  objection   to  the  intimation  was,  (L)    That  it  was  sent  p.^^'ck!'" ''' 
through  the  Post -Office  from  Glasgow  in  an  envelope,  with  a  short       ^-— 
copy  of  intimation,  by  Denning  the  messenger,  instead  of  being     ^^** 
served  personally,  as  the  execution  produced  bears.     (2.)  That  it 
was  not  put  into  the  Post-Office  on  12th.     It  could  not  have  left 
Glasgow  before  15th,  as  it  is  marked  too  late  on  14th.     (3.)  That 
execution  was  not  in  the  handwriting  of  Hoi^an,  one  of  the  wit* 
nesses  to  execution,  as  stated ;  and  that  the  other  witness,  designed 
88  James  Ewing,  a  concurrent,  never  existed. 

The  second  issue  was.  Whether  the  bill  of  suspension  was  duly 
and  regularly  passed  ? 

Answers  were  ordered  fourteen  days  after  intimation*  If  it  was 
not  intimated  till  15th,  it  ought  not  to  have  been  passed  till  29th ; 
but  it  was  passed  on  28th,  in  consequence  of  the  execution  being 
dated  the  12th. 

The  third  issue  was,  Whether  the  letters  of  suspension  were 
duly  executed  ? 

It  was  objected,  (1.)  That  the  messenger  was  not  present  when 
the  letters  were  executed ;  and,  (2.)  Denning  was  not  a  messenger, 
having  been  under  suspension  by  the  Lyon  Court  at  the  time. 

This  case  is  only  important  in  so  far  as  regards  the  collateral 
points  raised  in  respect  to  the  evidence.  An  argument  was  at- 
tempted against  the  terms  of  the  Act  of  Sederunt,  8th  July  1831, 
to]  the  effect  that  execution  of  the  letters  was  necessary,  notwith* 
standing  a  regular  intimation ;  but  this  was  overruled,  and  the  whole 
question  turned  upon  the  credibility  of  the  witnesses,  brought  in 
support  of  the  first  issue. 

The  pursuer  produced  the  execution  and  envelope,  containing  E?ideDce. 
the  short  copy  of  citation,  received  through  the  Post-Office. 

Andrew. W Anthony  proved  the  short  copy;  that  the  execution 
produced  was  not  of  the  handwriting  of  Honah,  a  concurrent  and 
witness*  to  it,  though  obviously  intended  as  an  imitation  of  it.  Nev^r 
heard  of  James  Ewing,  the  other  witness,  as  a  concurrents  Never 
was  at  Aitcheson's  residence^ 

Mcargaret  Nimmo  or  McAllister  proved  envelope  addressed  to  the 
pursuer  to  be  her  handwriting.  Did  so  at  request  of  Denning,  who 
was  then  unwell,  and  expecting  to  be  suspended.  She  put  a  paper 
into  it,  and  identifies  the  short  copy  to  be  the  paper  sent.  Denning 
intended  to  go,  but  did  not.  Not  sure  whether  she  or  Honan  took 
It  to  the  Post-Office,  by  Denning's  orders. 

On  cross-examination. — She  thinks  she  addressed  it  in  a  public- 
house  in  Stockwell.     She  then  was  living  in  a  house  with  Denning. 

b2 
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29  Dec.  1836. 


Aitcheson  v, 
Patrick. 

Evidence. 


Deposition  of 
a  party  not 
proved  to  be 
d«ad,  nor  duly 
seHrrlied  for, 
tendered  aa 
evidence. 

Objected  to. 


Anawer. 


Objection  sut- 
iMiiird. 


Not  then  living  with  her  husband ;  he  then  out  of  town.  Her  childreD 
then  living  with  her  mother-inlaw.  Cannot  say  how  long  husband 
and  she  separated.  Had  two  children  then.  Could  not  recollect 
whether  Denning  or  she  paid  expenses  of  house.  She  was  not  ser- 
vant to  Denning,  nor  Denning  to  her.  She  lives  now  with  her 
sister.  Cannot  say  when  she  last  lived  with  her  husband.  Cannot 
say  whether  he  is  in  Scotland  or  not  Husband  was  a  cabinet^ 
maker.  Does  not  know  where  he  is.  Knows  Denning  was  mar- 
ried. Saw  him  last  night  in  coach.  She  has  not  lived  lately  with 
Denning.  Cannot  say  when  she  gave  up  living  with  him.  Letter 
containing  copy  sent  in  1833.  Honan  present  when  she  backed 
iU  Don't  recollect  just  now  a  man  of  the  name  of  James  Ewing. 
Has  known  Denning  living  in  jail. 

Interrogated,  if  Denning  was  in  jail  for  forgery  ?  [^M^Neitt  ob- 
jected.    Court  sustained  objection.]     Question  withdrawn. 

John  M^Griffor. — Knows  Denning.  Did  not  recollect  knowing 
any  one  of  name  of  James  Ewing,  a  concurrent.  Knows  Honaa. 
Has  searched  for  him  for  a  fortnight  past  Unable  to  find  him. 
Knows  not  where  he  is.  Was  told  he  lived  at  Greenock,  near  the 
foundry.  Could  not  find  him  there.  Saw  him  two  months  ago  ia 
bad  health.     Was  then  travelling  the  country  selling  wares. 

Asked,  if  knows  Honan's  handwriting?  iRftbertson  objected.— 
This  is  not  a  reduction-improbation.  McNeill. — I  am  not  to  prore 
forgery,  but  that  what  appears  on  execution  not  true.  CourL-^ 
I  cannot  shut  out  this  evidence.  This  execution  bears  that  certain 
things  were  acta  et  tractata,  and  evidence  that  what  is  there  stated 
is  not  true  is  offered.]  Has  not  seen  his  signature  for  four  or  fire 
years.     [Examination  on  this  point  not  insisted  in.] 

Alex,  Wilkie  never  heard  of  James  Ewing. 

Post-Office  marks  admitted. 

McNeill — proposed  to  read  deposition  of  Honan,  taken  and  ap* 
pointed  to  lie  in  retentis,  as  Honan  could  not  now  be  found.  It 
was  taken  on  an  incidental  application  by  pursuer  to  Lord  Ordn 
riary  on  Bills,  that  he  was  in  bad  health,  and  fifty-eight  years  of 
age ;  a  certificate  to  that  effect  being  lodged. 

Robertson  objected — Honan  is  not  dead,  nor  permanently^^ 
abled.  It  is  only  stated  he  could  not  be  found.  We  have  evidence 
that  they  might  have  found  him  with  due  diligence.  It  might  be 
a  ground  for  putting  off  trial,  but  not  for  reading  deposition.  Ths 
taken  in  18S4. 

McNeill. — Assuming  Honan  cannot  be  found,  we  must  take  tke 
next  best  evidence.  He  was  examined  iii  presence  of  both  paiues> 
If  the  defender  cofild  have  found  him,  he  ought  to  have  called  luiv* 

The  Court  ruled  that  this  evidence  could  not  be  received.  It^ 
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essentially  necessary  to  prove  death,  or  inability  to  attend.     The  29  Dec.  1936. 
party  in  question  was  seen  two  months  ago ;  and  there  was  not  suffi-     '^^^v**^ 
cient  evidence  that  there  had  been  that  strict  search  that  might  have  p^|r|),^"  ^' 
been  made. 

McNeill  proposed  to  call  Denning  the  messenger.  Messenger 

-  Robertson, — Two  objections;  one  which  will  exclude  him  in  any  ^en^^^^'ed  to 
cause;  another  which  will  exclude  him  in  this  cause.     1.  Admitted  execution. 
on  record,  Art  9.  of  re*re vised  reasons,  that  he  was  tried  and  con*  Objection  of 
victed,  at  Circuit  Court  of  Glasgow,  in  April  1884,  for  forgery.  '"'»°»y- 
That  is  the  pursuer's  statement ;  and,  if  necessary,  an  extract  sen- 
tence of  conviction  will  be  put  in.     A  royal  pardon,  or  having  un- 
dergone sentence,  must  be  proved. 

lM*Neiil — The  sentence  itself  must  be  proved.    Robertson  call-  (Bfode  of 
ed  Roy,  Justiciary- Clerk,  to  prove  sentence;  but  he  not  being  in  P"^^'^ 
readiness,  the  defenders  consented  to  produce,  a  copy  extract  sen-  > 
tence  of  twelve  months'  imprisonment] 

ilf^^»7/ proposed  to  prove  that  sentence  had  been  undergone, - 
by  extract  from  books  of  Bridewell,  Glasgow. 

Robertson  objected  to  the  pursuer  proving  any  thing  out  of  the 
Glasgow  books,  not  having  lodged  copies.     The  same  point  oc- 
curred in  Watson  v.  Watson  *•   A  register  of  marriages  was  not  al-' 
lowed  to  be  read,  copy  from  books  not  being  lodged  eight  days  be- 
fore trial. 

McNeill, — He  is  receivable.  Not  clear  that  there  being  only  a  con-  amw«. 
fession  and  sentence  of  Court,  no  jury  intervening,  that  the  objection 
is  relevant  But  disqualification  ceases  by  statute  1.  Will.  IV.  c.  37, 
sect.  9,  the  party  having  undergone  sentence.  If  period  of  impri-- 
sonment  had  not  elapsed,  I  must  have  shewn,  that,  by  pardon  or 
otherwise,  he  had  been  relieved.  But  not  being  alleged  that  he 
broke  prison,  presumption  is  he  underwent  sentence.  Besides,  FU 
prove  it  by  clerk  of  Bridewell.  I  don't  want  books.  As  to  objec-. 
tion  in  Watson,  I  might  have  proved  the  fact  by  keeper  of  register. 

Robertson. — This  is  a  well-founded  objection.  Party  convicted  Rcpij. 
on  his  own  confession,  and  conviction  good ;  2.  Alison^  442.  He 
is  incompetent  but  for  late  statute.  Party  who  calls  him  must 
prove  he  has  undei^one  sentence.  Best  evidence  is  Bridewell 
bookfi.  Cannot  prove  it  by  parole.  No  presumption  that,  party 
lias  undergone  sentence. 

Lord  Justice-Clerk. — 1  have  not  much  difficulty.     The  confes-  objection  of 
sion  of  the  party  in  presence  of  the  Jury,  followed  by  sentence,  is,  :'"^<>")y  re- 
in my  opinion,  the  same  as  if  he  had  been  convicted  after  a  trial- by. ^^ 
jury;  but  it  is  equally  clear,  that  where  there  is  an  allegation  that. 

,  *  THed  in  Jury  Sittings  Mfty  1836,  (Itt  Dir.) 
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29  Dec.  1836. 


Aitcheaon  v* 
Patrick. 

Evidence. 


Messenger  to 
impugn  his 
execution, 
objected  to. 


Answer. 


Objection  re- 
pelled* 


sentence  was  not  canied  into  execution,  necessary  for  party  saying 
it  was  not  carried  into  effect  to  prove  that  And  further,  when  in- 
timation made  that  sentence  was  not  carried  into  effect,  I  am  clear 
that  it  may  be  proved  by  parole.  The  books  of  the  jail  may  no4 
contain  evidence  of  that;  so  it  may  be  proved  by  a  person  wbo 
knows  the  fact 

Objection  repelled. 

Robertson  objected,  (2.)  Denning  is  not  admissible  in  this  cause 
to  disprove  his  own  execution.  It  was  long  discussed,  but  at  last 
settled,  in  Frank's  *  and  Lord  Fife's  case  f ,  that  an  instrumentary 
witness  might  be  examined,  to  disprove  his  written  attestation.  But 
here  is  an  officer  of  law,  who  hands  over  an  execution  to  a  party 
who  employs  him,  which  that  party  is  entitled  to  rely  upon  as  an 
official  document.  Suppose  the  case  of  an  adjudication,  could  yon 
call  messenger  to  improve  it  ?  This  is  a  solemn  instrument,  exe- 
cuted by  an,  official  person.  An  officer  of  the  law  cannot  be  allowed 
to  impugn  his  own  execution. 

McNeill — Messengers  and  officers  generally  are  the  best  evidence 
to  impugn  their  own  executions.  No  decision  against  it.  Practice 
sanctions  it,  and  the  case  does  not  differ  substantially  from  the  cases 
of  witnesses.  It  is  said  it  would  be  dangerous.  It  is  not  more 
dangerous  than  allowing  messengers  to  improve  documents  attested 
by  them.  The  present  is  a  witness  with  an  adverse  interest  He 
is  called  on  to  say  that  what  he  did  was  wrong.  Policy  and  prin- 
ciple are  both  against  the  objection.  In  Macdonald  o.  Bank  of 
Scotbind,  in  1834,  a  concurrent  was  allowed  to  disprove  statement 
of  messenger.  IBbberison. — Objection  was  not  taken  there.]  Con* 
currents  are  as  important  as  the  messenger,  in  proving  or  diqiro* 
ving  facts  set  forth  in  executions.  A  messenger  might  be  examined 
in  support  of  statements  in  the  execution ;  so  he  may  against  it,  as 
bis  interest  is  adverse;  see  Tait,  19. 

Robertson, — I  doubt  the  competency  of  calling  him  to  support  exe- 
cution, which  supports  itself,  or  ought  to  do  so.  Can  he  be  allowed 
to  prove  himself  guilty  of  perjury  ?  All  the  cases  cited  are  before 
1681. 

M^NeiU  referred  to  Scott,  IQth  Nov.  1827,  in  Justiciary  Court  t. 
LfOrd  Justice-Clerk. — I  am  not  warranted  in  rejecting  this  wit- 
ness. A  person  who  attests,  in  a  testing  clause,  what  is  there  set 
forth,  just  gives  faith  to  what  is  set  forth  as  much  as  a  messenger 
does  to  what  he  puts  his  name  to.  But  as  it  is  settled  that  instru- 
mentary witnesses  may  be  allowed  to  disprove  what  is  set  forth  in 


•  3d  March  1795,  F.  C. 

t  22d  Dec.  1825,  R  C.;  affinned^  S.  Ws  S.  ISS. 


^  S.  D.  Just.  196. 
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a  testing  clause  of  a  deed,  and  as  no  dictum  or  decision  to  the  con-  SO  Dec.  T839. 
trary  is  now  stated,  I  cannot  reject  tlie  testimony  of  the  messengers,     ^''^v'^^ 
The  Jury  will,  however,  deem  his  evidence  liable  to  great  suspicion,  ^^ic\^^  "' 

though  I  cannot  hold  him  incompetent     Objection  repelled.  

The  sentence  following  on  the  conviction  was,  at  this  stage  of    ^'  ^^^' 
the  trial,  admitted  to  have  been  carried  into  effect. 

IVilliam  Denninff  proved  that  the  intimatibh  was  made  through 
the  Post-Office;  that  he  sent  no  other  intimation  to  Aitcheson, 
and  that  he  never  was  at  Aitcheson's  residence.  He  was  employ- 
ed to  execute  letters  of  suspension.  Did  not  go  himself,  but  sent 
Honan  with  copy  letters  of  suspension  and  copy  citation.  Went 
with  htm  about  a  mile  out  of  town,  and  then  returned.  Honan 
went  alone.  Charles  Kyle,  whose  name  is  at  the  execution  of 
letters,  is  dead.  He  was  not  there  with  Honan.  Execution  in  Den- 
ning's  handwriting. 

Cross-examined. — Don't  exactly  recollect  what  crime  I  pleaded 
guilty  to  at  the  Circuit  Court  at  Glasgow.  Think  forgery  was  part 
of  it.  Believe  it  was  a  line  or  a  letter  I  had  forged.  Had  never 
been  confined  before  in  jail  or  bridewell.  Was  liberated  about  29th 
April  1835.  Nimmo  (M.  McAllister)  visited  me  in  bridewell. 
Since  liberation  have  been  employed  as  a  clerk,  and  weaving.  Not 
writing  executions  since.  Cannot  say  if  I  have  ever  written  any 
false  executions  but  these.  Perhaps  none.  Did  not  live  with  my 
wife  and  Nimmo  at  the  same  time.  Could  not  have  lived  witli 
them  both  at  the  same  time.  Decline  to  state  reasons  why  I  could 
not  live  with  them  both  at  the  same  time.  Decline  answering 
whether  I  have  ever  committed  any  forgery  but  the  one  I  was  im- 
prisoned for.  Did  not  make  a  charge  for  going  to  execute  letters, 
but  was  paid  as  if  I  had  gone.  Suspension  froiA  office  threatened 
about  that  time.  Decline  answering  whether  I  was  living  soberly 
or  riotously  about  that  time.  Am  now  employed  at  King's  power- 
loom  work.  Get  about  lOs.a-week.  Am  not  living  with  Nimmo 
or  my  wife  at  present.  Won't  say  where  I  got  the  clothes  I  have 
on,  but  I  did  not  steal  them.  Did  you  get  them  from  any  one 
connected  with  this  cause?  [After  admonition  froM  Bench.]  I 
decline  to  answer  the  question.  Have  no  particular  reason  for  not 
answering.  Got  no  money  or  promise  for  coming  here.  Precog- 
nosced  about  ten  weeks  ago. 

Re-examined, — I  never  saw  Mr  Aitcheson.  He  did  not  give  me 
the  clothes,  nor  his  agent  in  Glasgow,  Mr  Monteith.  Cross-ex^ 
amined, — I  won't  say  who  gave  them  to  me. 

Suspension  of  Denning  from  office  of  messenger  admitted. 

Passages  in  record  read. 
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Aitcbesonv. 
Patrick. 

Judge's 
Charge. 


29  Dec.  1836.  Lord  Justice- Clerk. — ^You  are  to  consider  whether  it  has  been 
proved,  by  unexceptionable  evidence,  (1.)  That  this  sist  was  not 
duly  intimated  ;  or,  (2.)  That  the  bill  of  suspension  was  not  diilj 
passed;  and,  (3.)  Whether  the  letters  were  duly  executed;  upoB 
which  last  there  is  a  question  of  law  not  for  your  consideration. 

Now,  on  the  first:  Unless  you  give  implicit  belief  to  Denning,  you 
cannot  find  for  the  pursuer.     He  was  held  admissible ;  it  now  being 
the  law,  that  no  such  legal  infamy  attached  to  him  as  to  exclude  hia 
generally,  and  I  holding  that  he  was  not  inadmissible  in  this  case. 
But  It  still  remains  whether  you  can  believe  his  evidence.    Yoo 
must  weigh  it  most  scrupulously,  keeping  in  mind  the  whole  that 
came  out  on  his  examination.     As  to  Mrs  Niramo's   evidence, 
considering  the  manner  it  was  given,  you  must  give  it  the  utmost 
attention.  •  M^ Anthony's  evidence  is  not  objected  to.  (Reads  it) 
It  is  short  of  proof  that  the  signature  of  Honan  is  not  his  writing. 
As  to  Margaret  McAllister  or  Nimmo's  evidence,  (reads  it^)  yoa 
observed  her  manner; — her  admitting   her  intimacy  with  Den- 
ning,— her  admission  of  writing  the  envelope.     You  are  bound  to 
look  to  her  situation  and  to  judge  of  her  credibility.     John  Macgri- 
gor  (reads  evidence)  swears  to  having  seen  Honan  two  montb 
ago;  and  therefore  I  held  it  to  be  incompetent  to  resort  to  Honan's 
deposition,  there  being  no  evidence  of  his. being  dead,  and  no  com* 
plete  search  proved.     As  to  Denning's  evidence,  (reads  it,)  it  is  ex- 
traordinary he  does  not  recollect  the  crime  he  was  tried  for.    If  ft 
person  be  often  tried  he  may  not  recollect ;  but  if  tried  only  once, 
you  would  think  such  a  charge  would  be  indelibly  fixed  on  his  me- 
mory.   Of  all  delicate  situations  in  which  a  messenger  can  be  placed, 
is  his  being  brought  forward  to  give  a  direct  negative  to  his  own 
attestation.     It  is*  impossible  to  suppose  a  more  painful  or  debate 
situation.     Still  the  law,  as  I  am  now  advised  in  laying  it  dowDi 
holds  that  he  is  admissible ;  so  the  law  is  settled  as  to  instrumeo- 
tary  witnesses ;  and  I  think  a  messenger  may  on  the  same  grounds. 
But  still,  he  must,  if  brought  forward,  give  evidence  worthy  of  im- 
plicit belief.     It  is  necessary  for  the  ends  of  eternal  justice  that  be 
must  be  omni  exceptione  major.   I  can  find  no  ground  for  saying  you 
can,  without  Denning's  evidence,  find  for  pursuer  on  first  issue  or 
upon  the  second  issue.     If  you  believe  Denning,  you  may  find  for 
pursuer.     According  to  my  view  of  A.  S.  July  1831,  every  thing 
depends  on  proof  of  first  issue.  *  If  no  proof  of  that,  you  cannot  find 
for  the  [pursuer. 

Verdict.  The  Juri/  found  for  the  defender  on  all  the  issues. 

Jurige  at  Trial,  Lord  Justice- Clark,  (BoyJe.)        Act.  M'Keill  and  Henderson.     ^^^ 
P.  HobiTtson  and  Jo.  Wikon,  D.  jcis/wr,  S.S.C.  and  ITm.  Mercer,  W.S. 

Agents.         Mr  RusseU,  CUrk. 
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SECOND  DIVISION. 
No.  III.  30^A  and  3Ut  December  1836. 

WILLIAM  DEMPSTER 
affainst 

WILLIAM  POTTS. 

> 

(Before  Lord  Justice-Clerk  Boyle  and  a  Common  Jury.) 

Minority    and   Lesion. — Homologation. — Reduction  on  the 
foregoing  ground.     Verdict  for  pursuer^  negativing  an  alleged  pUa 
of  homologation. 

In  this  cause  the  following  issues  were  sent  to  trial: 

1.  ^  Whether,  at  the  time  or  times  at  which  all  or  any  of  the  Issues. 

*  bonds  and  bill  of  exchange,  Nos.  18,  20,  22,  360,  and  3.  of  pro- 

*  cess,  was  or  were  granted  by  the  pursuer,  he  was  a  minor,  and 

<  granted  the  same  to  his  lesion  ? 

2.  *  Whether  ail  or  any  of  the  said  bonds,  or  the  said  bill  of  ex- 

*  change,  was  or  were,  by  fraud  or  misrepresentation,  obtained  by 

*  the  defender  from  the  pursuer  ?  Or, 

3.  *  Whether  at  the  time  that  the  said  bonds  and  bill,  or  any  of 

*  them,  was  or  were  granted,  the  pursuer  had  the  management  of 

*  his  own  affairs,  and  followed  the  occupation  or  business  of  a  farmer, 

*  and  granted  the  same  in  the  course  of  his  said  management,  occu- 

<  pation,  or  business? 

4.  *  Whether,  after  the  pursuer  attained  majority,  he  homologated 

<  and  apprpved  of  the  said  bonds  and  bill,  or  any  of  them  ? 

"  The  bonds  above  referred  to  narrated  onerous  causes,  and  the  bill- 
was  accepted  jointly  by  the  pursuer  and  his  father,  who  had  been 
appointed  his  factor  loco  tutoris.'  These  instruments  were  all  exe- 
cuted in  minority,  and  there  was  no  evidence  to  shew  that  the  loans 
applied  to  any  trade  or  business  ostensibly  carried  on  by  the  pur- 
suer on  his  own  account.  The  pursuer  attained  majority  in  August 
1833.  On  13th  December  of  that  year  the  pursuer  wrote  the  de- 
fender the  following  holograph  letter : 

*  I  have  consulted  with  my  father  about  the  money  we  have  from 
^  you  on  our  property,  find  we  think  it  best  for  both  parties,  if  you 

<  will  give  us  as  much  money  just  now  as  we  shall  require  at  pre- 

<  sent,  and  we  will  give  you  a  bond  for  the  sum  you  shall  give  us 
^  now ;  or,  if  you  think  proper,  we  will  give  you  a  new  bond  for 

<  the  whole,  providing  Mr  Anderson  shall  give  up  the  expenses  be 
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so  Dec.  1836.  ^  incurred  endlessly  upon  the  bonds ;  and  we  shall  empower  you  to 
^^■*V^^    <  draw  your  interest  from  the  tenant  twice  a-year ;  and,  likewise, 
Pous'^*^^' "     *  '^  y^^  ^^^^^  proper,  we  shall  let  the  title-deeds  remain  with  yoo. 
^  Yours/  &c.  (Signed)       <  William  Djempstes.' 

To  this  letter  the  defender,  on  14th  December  1833,  returned 
the  following  answer  r 

*  I  am  just  favoured  with  yours  of  yesterday,  and  in  reply  beg  to 

<  say,  that  in  consequence  of  my  last  offer  not  being  accepted  of, 
^  I  have  since  disposed  of  all  the  cash  I  could  spare  out  of  my  busi- 

<  ness.  Indeed  I  have  run  myself  too  short,  as  I  have  been  in  daily 
^  expectation  of  receiving  the  sum  due  by  you.     1  therefore  Lope 

<  that  you  will  pay  up  instantly  the  whole  sum  due,  and  pre?eot 
*  any  farther  expense  being  incurred.  With  best  respects  to  jaai 
^  father,  mother,  and  family,  I  am,'  &c. 

The  pursuer,  with  his  father  and  mother,  made  various  appb'ca- 
tions  for  a  loan  to  pay  off  these  debts,  and  a  party  ultimately  agreed 
to  lend  him  L.1400;  but,  after  the  deeds  were  prepared,  the  nego- 
tiation was  stopped  by  the  pursuer. 


Judge*s 
Charge. 


Verdict. 


The  Liord  Justice-Clerhy  in  charging  the  Jury,  referred  for  the 
law  to  Erskine,  ii.  7.  37,  and  Harkness,  Shaw^  xi.  760 ;  and  stated, 
that  he  did  not  consider  that  the  defender  had  proved  profitable 
expenditure  to  the  use  of  the  pursuer,  except  to  the  extent  of  L.lSl. 
In  respect  to  the  plea  of  homologation,  the  letter  above  quoted  did 
not  instruct  the  pursuer's  knowledge  of  his  legal  rights,  and  without 
sufficient  proof  of  that  there  could  be  no  homologation. 

The  Jury  found  for  the  pursuer  on  the  first  issue,  except  as  to 
the  sum  of  L.151 ;  and  on  the  first  and  second  alternative  issuef; 
and  for  the  defender  on  the  second  issue. 


Judge  at  Trial,  Lord  Jtutiee'CUrk,  (Boyk.)  Act  Ditm  ofFae.  (Hope,)  H»  I 

Roheriton,  Alt.  Rutherfvard,  P.  Robirtton  and  Sandford,  B.  GnAt^t 

W.  S.  and  John  Meiklejohn,  W.  S.  Ageuts.  Mr  Rustell,  Clerk. 
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SECOND  DIVISION. 

No.  IV.  leth  March  1837. 

JAMES  RUSSEL  of  Mokcoffer  and  Aden 

against 

JOHN  LUMSDEN  SHIRREFS  of  Blairmormond, 

Advocate  in  Aberdeen. 

(Before  Lord  Justice-Clerk  Boyle  and  a  Common  Jury.) 

Reparation. — Written  Slander. — Damages  found  due  to  a 
party  who  was  posted  as  *  a  calumniator  and  coward.^ 

The  ground  of  action  was  the  posting  and  publishing  of  a  letter  or  Narrative. 
placard  by  the  defender,  of  and  concerning  the  pursuer,  in  the  terms 
quoted  in  the  following  issue,  and  which  was  sent  to  trial : 

<  It  being  admitted,  that  at  Mintlaw,  on  the  14th  December  1885,  Issue. 

*  the  defender  did  put  up  and  publish  a  placard,  containing  the  fol- 
^  lowing  words,  viz.  <  James  Russel  of  Aden,  &c.  Esquire,  having 
**  indulged  in  false  calumnies  against  me,  and  having,  after  corre- 
^*  spondence  betwixt  us,  refused  to  see  my  friend,  (who  accompa- 
*^  nied  me  from  Aberdeen  to  Old  Deer,)  or  to  receive  any  commu- 
<<  nication  from  me  upon  the  subject,  1  now  publish  and  post  him  as 
'*  a  calumniator  and  a  coward. — Old  Deer,  I4th  December  1835/ 

*  And  on  the  15th  day  of  the  said  month  and  year,  did  put  up  and 

*  publish,  in  each  of  the  following  places  in  the  city  of  Aberdeen, 

<  viz. :  The  Newsroom  of  the  County  Buildings  in  Union  Street, — 

<  in  the  Newsroom  called  tlie  Athenaeum,  in  Castle  Street, — and  in 
'  the  shop  of  Mrs  Laing,  perfumer  in  Union  Street,  a  placard,  con- 

<  taining  the  following  words,  viz.  *  James  Russel  of  Aden,  I^uire, 
<^  having  indulged  in  false  calumnies  against  me,  and  having,  after 
**  a  written  correspondence  with  me  upou  the  subject,  refused  to 
**  apologise  or  to  see  my  friend,  (who,  in  consequence,  accompanied 
<<  me  yesterday  evening  from  Aberdeen  to  Old  Deer,)  or  to  receive 
*<  any  communication  from  me  in  regard  to  it,  I  now  publish  and 
<^  post  him  as  a  calumniator  and  a  coward.  (Signed)  Jv  L. 
*<  Shirrefs.     Union  Street^  Aberdeen^  l&th  December  1835.' 

<  Whether  the  said  words,  or  any  of  them,  contained  in  the  said 

*  placards,  are  of  and  concerning  the  pursuer^  and  are  fidse  and  ca* 

<  lumnious,  and  to  the  loss,  injury,  and  damage  of  the  pursuer  ? 

<  Damages  laid  at  L.5000.' 
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Rnssel  v. 
Shirrefs. 

Narrative. 


16  Mtr  1837.      The  proceeding  above  referred  to  arose  out  of  tbe  following'  cir- 
cumstances: The  defender,  in  1831,  became  the  partner  in  busi- 
ness of  Mr  Robert  Alcock,  the  law-agent,  and  an  intimate  friend 
and  adviser  of  the  pursuer,  who  afterwards  continued  to  employ  the 
firm  of  Shirrefs  and  Alcock  as  his  law-agents.     In  1832,   the  pur- 
suer sold  to  Mr  Alcock,  for  the  sum  of  L.1350,  a  tenement  in 
Aberdeen,  called  North  Lodge,  of  which  he  granted  an  absolute 
disposition  to  Alcock,  the  defender  being  one  of  the  instrumentary 
witnesses  to  tbe  deed.     The  price  was  not  then  paid,  but  it  was 
arranged  that  Alcock  should  pay  it  by  instalments  of  L.IOO.      The 
defender  said  he  had  no  positive  knowledge  of  this  transaction,  and 
was  no  party  to  it,  though  he  admitted  bia  impression,  from   his 
knowledge  of  Mr  Alcock's  circumstances,  that  he  could  not  have 
paid  up  the  price,  or  any  large  part  of  it.     In  November  1834  Mr 
Alcock  granted  a  bond  for  L.IOOO  on  North  Lodge  to  Mr  William 
Lumsden  at  Disblair,  a  client  and  creditor  of  Sherrifs  and  Alcock. 
Mr  Lumsden  gave  an  order  on  the  firm  for  L.700,  which  was 
cordingly  debited  to  his  account  as-paid  to  Mr  Alcock,  and  the 
maining  L.300  was  paid  to  Mr  Alcock  in  cash,  L.100  of  which 
carried  to  the  credit  of  the  pursuer,  as  a  payment  on  account  of  the 
price  of  North  Lodge.    Soon  after  the  firm  of  Shirrefs  and  Alcock 
was  dissolved ;  and,  as  the  pursuer  had  complained  of  the  bond  to 
Mr  Lumsden,  as  interfering  with  his  security  for  the  payment  of  the 
instalments  of  the  price,  Mr  Alcock  granted  the  pursuer  a  recon- 
veyance of  the  property,  subject,  however,  to  the  burden  of  Wil- 
liam Lumsden's  bond  for  L.1000. 

The  pursuer  continued  to  employ  Mr  Alcock  as  his  agent  or  man 
of  business  in  Aberdeen,  and  to  be  on  friendly  t^rms  with,  and  re« 
ceive  the  visits  of  the  defender.  Besides,  he,  on  different  occasions, 
expressed  himself  satisfied  with  the  conduct  of  the  defender.  '  The 
above  transactions,  however,  havings  on  one  or  two  occasions,  been 
the  subject  of  conversation,  the  pursuer  expressed  his  opinion,  that 
the  conduct  of  Alcock  was  culpable  in  granting  the  bond  to  William 
Lumsden,  and  that  the  defender  was  not,  in  the  circumstances,  free 
from  blame.    In  particular,  on  one  occasion  the  pursuer  invited  the 
defender  and  his  brother  to  dine  with  him.  The  defender,  apparently 
by  accident,  did  not  go;  but  his  brother  went;  and  in  the  course  of 
conversation  with  him  on  indifferent  subjects,  the  pursuer  thought 
proper  to  use  language  derogatory  to  the  defender.     The  defender 
having  heard  that  the  pursuer  had,  in  reference  to  the  above  transac-' 
tion,  spoken  disrespectfully  of  him  to  the  defender's  brother,  and* to 
others,  wrote  to  the  pursuer  to  know,  if,  after  the  assurance  previously 
given  to  him  in  the  course  of  conversations  on  the  subject,  that  lie 
(the  pursuer)  was  convinced  of  his  (the  defender's)  honour  and  iate- 
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Narrativ*. 


grity  in  every  respect,  be  had  made  use  of  language  to  the  effect  that  16  Mar.  1837. 
he  *  had  equal  reason  to  blame  him  as  Alcock  for  the  transaction/  ^"''^/"••^ 
coupled  with  words,  such  as  *  confidence  misplaced,'  *  gross  ingra-  shirrlfsr 
titude,'  ^  rascally  shame ;'  and  the  pursuer  wrote  to  him  in  answer, 
that  on  one  occasion,  in  conversation,  when  the  subject  of  the 
bond  transaction  over  North  Lodge  wtis  introduced,  and  Mr  Alcock 
very  much  abused,  I  did  observe,  that  as  one  of  the  firm  of  Shir- 
refs  and  Alcock,  you  were  (in  my  opinion)  as  much  bound  to  look 
after  the  security  of  my  property  as  that  of  any  other  client,  but 
that,  in  this  instance,  Mr  Lumsden's  interest  seemed  to  have  been 
preferred.  This  was  some  considerable  time  after  your  explana- 
tion of  the  affair  to  me,  and  when  I  liad  understood  from  Mr  Al- 
cock, that  previous  to  the  bond  being  granted  in  favour  of  your 
friend,  you  had  offered  to  join  in  a  bill  with  him  (Mr  A.)  to  me 
for  the  price  of  North  Lodge.  This,  I  was  told,  took  place,  when 
Mr  Alcock  objected  to  give  the  bond  without  first  acquainting  me. 
1  was  also  informed  that  you  had  received  some  hundreds  of  pounds 
on  quitting  the  firm  of  Shirrefs  and  Alcock,  which  circumstance 
was  not  mentioned  by  you  in  the  explanation  to  which  I  allude. 
As  to  the  tittle  tattle  of  vilifying  you  on  every  occasion,  I  utterly 
disclaim.  I  have  no  recollection  of  ever  having  mentioned  your 
name,  but  in  the  conversation  alluded  to  above.'  Upon  receiving 
this  answer  the  defender  wrote:  ^  I  would  take  this  opportunity  to 
say,  that  North  Lodge  was  not  your  property,  nor  in  any  shape  or 
way  under  the  charge  of  Shirrefs  and  Alcock;  and  further,  that 
the  dissolution  of  that  firm  was  not  dreamt  of  till  January,  nor 
agreed  upon  till  28th  March  1835,  (at  which  latter  period  I  was 
obliged,  from  Mr  Alcock's  securities  having  drawn  back,  to  take 
any  thing  I  could  get) ;  whereas  Mr  Lumsden's  bond  was  granted 
on  5th  Noventber  1834,  and  then,  only  in  terms  of  Mr  Alcock's 
offer,  and  Mr  Lumsden's  acceptance  of  the  security,  both  written 
and  dated  dd  and  4th  October  preceding,  and  now  in  existence ; 
Mr  A.  having,  in  the  interval,  been  in  London,  and  with  you  I 
believe.  As  to  what  you  may  have  heard  of  my  having  offered 
my  name,  or  of  any  scruple  on  Mr  A.'s  part,  it  is  wholly  untrue, 
and,  in  the  circumstances,  should  not  have  been  believed.  Having  ' 
mentioned  these  facts,  which  you  seem  not  to  have  been  aware  o^ 
or  to  have  forgotten,  and  as  you  deny  having  ever  mentioned  my 
name  but  on  one  occasion,  I  conceive  myself  entitled  to  be  in- 
formed of  the  occasion  you  allude  to,  and  to  have  from  you  an 
apology  for  the  insinuation  then  made  by  you  against  me ;  and 
1  now  beg  to  request  of  you  accordingly/  Upon  receiving 
this  second  letter,  the  pursuer  returned  the  following  answer : 
<  I  sent  my  letter  of  9th  to  Mr  Alcock,  with  a  request  that  it 
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Russel  p. 
Shirrefi* 

NarratiTe. 


16  Mar.  18S7.  *  might  be  forwarded  to  you,  if  the.statement  therein  contained  was 

*  correct.     Mr  A.  having  done  so,  satisfied  me  that  /  had  not  mis- 

<  understood  his  account  of  the  bond  transaction.  I  have  a  perfect 
^  recollection  that  North  Lodge  was  not  my  property,  and  also  that 

*  my  general  business  was  under  the  charge  of  Shirrefe  and  Alcock, 

*  and  in  reference  to  that  I  made  no  irmnuation  against  you,  but 
'  fairly  and  openly  expressed  my  conviction,  that  the  partners  of 
^  that  firm  were  equally  and  individually  bound  to  look  after  my 

*  interest,  so  long  as  they  continued  in  the  management  of  my 

*  affairs,  and  this  I  conceive  I  had,  and  still  have  a  right  to  do, 

<  when  and  where  it  suits  my  convenience.     If  my  impression  re- 

<  specting  the  conduct  of  either  party  was  erroneous,  I  am  sorry; 

<  but  it  was  formed  in  consequence  of  their  conflicting  statements, 

<  and  I  am  not  to  be  made  accountable  for  an  opinion  expressed  re* 

<  garding  a  transaction  affecting  my  interest,  where  both  were  par* 
^  ties,  gave  different  versions,  and  both  thought  it  necessary  to  ex* 

<  plain. — I  have  nothing  for  which  to  apologise. — It  is  a  matter  be* 

*  twixt  you  and  your  late  partner ;  and  I  shall  not  be  induced  to 

<  give  the  subject  further  consideration  in  any  shape  whatever.' 
The  defender  thereupon  sent  his  friend,  Mr  Alexander  Gordon, 

advocate  in  Aberdeen,  to  require  an  interview  with  the  pursuer, 
who,  however  declined  seeing  Mr  Gordon,  or  receiving  any  com* 
mnnication  from  him  relative  to  the  above  correspondence ;  where* 
upon  the  defender  posted  and  published  the  placard  in  quesdon,  at 
the  places  mentioned  in  the  issue.  The  defender  also  sent  a  copy 
to  the  pursuer,  who  returned  it  inclosed  to  Mr  Gordon,  sayiogi 
that  he  would  not  be  induced  to  have  forther  correspondence  or 
communication  on  the  subject,  and  that  he  acted  by  advice  of  a 
friend. 

The  pursuer  thereafter  brought  an  action  for  damages ;  and  the 
foregoing  issue  having  gone  to  trial, 

Rutherfurd  {SolicUor-General)  opened  for  the  pursuer,  and  claim- 
ed heavy  damages.  He  gave  in  evidence  the  defender's  admis* 
sion,  that  the  placard  had  been  put  up  and  published  by  him. 

BoberUon^  in  defence,  adduced  evidence  of  the  foregoing  circam* 
stances  in  exculpation,  and  concluded  by  calling  upon  the  Jury  to 
give  the  pursuer  the  lowest  possible  coin. 


Judge*! 

Charge. 


Lard  Justice-  Clerk,  in  charging  the  Jury,  after  reading  the  issoeSf  ob* 
served,  there  cannot  be  the  slightest  doubt,  in  point  of  law,  that  this  pro- 
ceeding, of  posting  an  individual,  and  charging  hinn  to  be  both  a  calamnittor 
and  coward,  does,  on  the  face  of  it,  establish  a  heavy  injury.  You  can  hsTS 
no  doubt  in  regard  to  the  facts,  as  they  are  admitted.  The  language  ir«i 
most  injurious  to  the  person  to  whom  it  was  addressed ;  and  you  roust  be 
sensible,  that  any  person  in  the  situation  of  the  pursuer,  having  such  laa- 
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gnage  applied  to  him,  has  received  one  of  the  most  grievous  injaries.     It  is  16  Mar.  1837. 
no  doubt  quite  competent  for  a  person,  who  is  brought  into  a  court  of  justice     ^^^^/^^»^ 
by  a  party  seeking  to  obtain  redress,  to  state  any  thing  which  will  go  to  miti-  Russel  v. 
gate  and  palliate  it ;  and  while  you  have  clear  proof  of  the  publication  of  this  * 

most  injurious  and  offensive  placard,  it  is  for  you  to  say,  whether  the  defender  Judge's 
has  brought  any  evidence  before  yon  which  mitigates  or  palliates  the  injury.  ^^^S^' 
It  IS  for  you  to  decide,  whether  you  can  hesitate  to  think  that  this  pursuer 
is  entitled  to  your  verdict;  and  what  damages  he  ought  to  have  it  is  for 
yon  to  award.  His  Lordship  then  went  minutely  into  the  evidence,  which 
he  commented  upon  at  large ;  and  further  observed :  The  case  presents  it* 
self  to  me  in  a  much  more  serious  light  than  it  has  been  represented  to  yon 
by  the  defender's  counsel.  It  is  no  part  of  my  duty  to  give  yon  any  com- 
ment as  to  the  laws  of  honour,  or  my  views  on  the  subject.  After  again 
characterising  the  placard  as  an  atrocious  libel,  bis  Lordship  cautioned  the 
Jury  against  visiting  the  defender  with  vindictive  damages,  and  that  they 
must  look  also  to  the  relative  situations  of  the  two  parties.  It  was  their 
duty  to  give  such  fair  and  rational  dan^ges  as  would  amount  to  a  compen- 
sation ;  always  keeping  in  view,  that  when  a  party  thinks  himself  injured 
by  the  proceedings  of  a  professional  person- he  has  employed,  and  does  com- 
plain of  them,  he  is  not  to  be  denounced  as  a  calumniator ; — he  is  not  to  be 
met  with  a  threat  of  making  him  personally  responsible^  If  this  were  to  be 
tolerated,  there  would  be  no  peace  or  satisfaction  among  the  inhabitants  of 
this  country,  in  their  respective  dealings  with  each  other.  His  Lordship 
then  put  it  to  the  Jury,  that  if  they  were  satisfied  that  the  pursuer  was 
aggrieved  and  injured,  it  was  their  duty  to  find  a  verdict  for  him,  apportion- 
ing the  damages  according  to  the  circumstances. 

The  Jury  found  for  the  pursuer.     Damages,  L.SOO.  Verdict. 

I^rd  Ordinary,  Jeffhy,      Judge  st  Trial,  LordJuatke- Clerk,  {BoyU.)      Act.  Dean 
of  Fae.  (Hope,)  SoL-Gm»  {Hutherfiird)  and  Ivory,  AH.  P.  RdterUon, 

M'XeiU  and  G,  Moit.  H,  InyUu  J-  Donald,  W.  S.  and  Gordon  §•  Barron, 

W.  &  AgenU.        Mr  JRusseli,  Clerk. 
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SECOND  DIVISION. 

No,  V.  I7ih  March  1837, 

ANDREW  M^GILL,  late  Tacksman  of  Midmausdals, 

affainst 
CHARLES   FERRIER,    (Captain   M.   McNeill   op    Gal- 
lochoilly's  Trustee,)  and  JOHN  M'LEAN  and  DAVID 
COLVILLE,  Writers  in  Inverary. 

(Before  Lord  Justice- Clerk  Boyle  and  a  Common  Jurt.) 

Reparation.  —  Wrongous  Imprisonment.  —  Meditatio 
FuGiE  Warrant. — Action  of  damages  by  a  tenant^  against  Ihe 
trustee  for  his  landlord^  for  wrongous  imprisonment^  in  respect  cf 
his  incarcerating  him  as  in  meditatione  fugcB^  on  an  affidavit  far 
rents  past  due^  and  the  rents  of  fifteen  future  years  of  his  iease^ 
*  the  terms  of  payment  being  first  come  and  bygone,^ — Verdict fbr 
pursuer.    Damages  £.200. 

The  parties  went  to  trial  on  the  following  issue : 
iMue.  <  Whether,  on  or  about  the  24th  day  of  April  1835,  the  de* 

<  fenders,  or  any  of  them,  wrongfully  apprehended  or  incarcerated 
^  the  pursuer,  or  wrongfully  caused  him  to  be  apprehended  or  in- 
^  carcerated,  and  detained  in  the  jail  of  Campbelton  from  the  said 

<  day  till  on  or  about  the  12th  day  of  June  1835|  or  during  any 

<  part  of  the  said  period,  to  the  loss,  injury  and  damage  of  the  pnr- 

*  suer  ?* 

Damages  laid  at  L.3000. 

Ntrrttive.  The  incarceration  complained  of  arose  out  of  the  following  cir- 

cumstances :  The  pursuer,  Andrew  M'Gill,  and  Archibald  M^Gill 
and  Donald  McLean,  signed  and  addressed  a  memorial,  in  the  fol- 
lowing terms,  to  Captain  Malcolm  McNeill  of  Gallochoilly,  and 
Mr  Charles  Ferrier,  trustee  for  the  captain  and  his  creditors: 
\Qth  March  1831. — ^  The  memorialists  propose  to  take  a  lease  of 

*  that  part  of  the  farm  of  Braids,  presently  possessed  by  Charles 

<  M'Dougall,  and  that  for  the  space  of  nineteen  years,  or  such  other 

<  number  of  years  as  can  be  agreed  on  from  and  after  the  term  of 

<  Whitsunday  first,  and  will  pay  of  yearly  rent  therefor  the  sum  of 

<  L.111  sterling;  the  rent  to  be  an  afterhand  rent,  and  payable  at 
*  the  term  of  Martinmas  yearly,  the  first  year's  rent  payable  at 
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^  MartiDinas  ISS^,  and  so  on  at  every  term  of  Martinmas  yearly  17  Mar.  I8.7n 

<  during  the  lease*    The  memorialists'  entry  as  to  the  houses,  grass    ^•«*v'^^ 

<  and  pasturage  to  be  at  the  said  term  of  Whitsunday,  and  to  the  ^'^.*^'  ^* 

*  arable  lands  at  the  term  of  Martinmas  thereafter;  the  houses  and  Otben. 

*  fences  on  the  said  farm  to  be  taken  under  comprisement  at  entry,      — T 

<  and  left  so  at  removal.    The  memorialists  oblige  themselves  to  ^ 

*  execute  such  improvements  on  the  said  farm  as  shall  be  pointed 

<  out  to  them  for  the  proprietor,  trustee,  or  their  factor  for  the  time. 

<  It  is  understood  that  power  is  reserved  to  straight  marches,  or  ex- 

*  camb  lands  with  conterminous  heritors  or  neighbouring  tenants; 

*  and  any  difference  of  rent  to  be  occasioned  thereby  to  be  settled 
f  by  arbiters  mutually  chosen ;  and  also  liberty  is  reserved  to  the 

*  other  tenants  on  the  estate  of  Killean  to  cot  peats  on  the  said 
'  lands,  with  the  use  of  roads  thereto,  without  any  deduction  of 
^  rent.    The  memorialists  oblige  themselves  to  leave  two-thirds  of 

<  the  straw  and  fodder  on  the  farm  the  last  year  of  the  lease,  accord* 

*  ing  to  the  use  and  wont  of  the  country.  Your  acceptance  of  this 
^  memorial  will  bind  both  parties  to  the  due  performance  thereof' 

This  offer  was,  on  March  34.  1831,  accepted  by  Captain  McNeill 
and  Mr  Ferrier,  by  a  letter  of  acceptance  in  the  following  terms, 
annexed  to  the  offer :  *  Sirs,  We  have  perusod  your  offer  contained 

*  on  the  two  preceding  pages,  and  accept  thereof;  and  shall  order  a 

<  lease  to  be  made  out  in  terms  of  it,  and  containing  such  other 

*  clauses  as  cannot  be  introduced  at  length  into  a  missive.' 

After  Mr  Ferrier  had  adhibited  his  subscription  to  the  above  ac- 
ceptance, he  returned  the  whole  to  the  defender,  Mr  McLean,  the 
factor,  on  4th  April  18S1,  accompanied  with. the  following  letter: 

<  Inclosed  I  request  leave  to  send  you  a  letter,  by  way  of  offer, 

<  Archibald  M'Gill,  Donald  McLean,  and  Andrew  M«Oill,  for  that 
'  part  of  the  farm  of  Braids  held  by  Charles  M^Dougall,  nowinsoU 
^  vent,  for  nineteen  years,  at  the  rent  of  L.  1 1 1.    This  was  transmit*- 

<  ted  to  me  by  Captain  McNeill,  and  I  am  glad  to  see  the  farm  let.' 

The  pursuer  and  his  constituents  entered  into  possession  at 
Whitsunday  1831.  Some  deduction  of  rent  for  the  first  year  or  two 
was  allowed  by  Mr  Ferrier.  At  Martinmas  1834  the.  rent  and 
arrears  due  amounted  to  L.129^  being  more  than  a  year's  rent,  for 
which  Ferrier  took  decree  before  the  Sheriff  of  Argyllshire.  Having 
been  informed  of  the  pursuer's  intention  of  soon  emigrating  to 
Canada,  Mr  Ferrier,  on  7th  April  1836,  made  affidavit,  <  that  the 

*  pursuer  is  indebted  in  the  sum  of  L.122,  7s.,  for  the  rents  due  at 

<  Martinmas  last,  the  sum  of  L.111  sterling,  as  the  rent  due  at 

*  Martinmas  next,  1835,  as  also  for  the  sum  of  L.lll  yearly  at  the 

*  term  of  Martinmas,  for  the  fifteen  years  subsequent  to  the  said 
^  term  of  Martinmas  18S5,  the  said  terms  and  years  being  first  come 
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17  Mar.  1837.  *  and  bygone ;  with  the  interest  of  the  said  yearly  rents  from  the 

<  time  the  same  shall  become  due,  till  payment,  in  terms  of  the 

*  minutes  of  agreement  passed  between  the  deponent  and  Makob 
'  McNeill  on  the  one  part,  and  the  said  Archibald  M'Gill,  Donald 

<  McLean,  and  Andrew  M'Gill  on  the  other  part,  dated  18ch  and 
'  24th  March  1831/  He  also  deponed  as  to  his  belief  that  it  was 
the  pursuer's  intention  to  emigrate  to  America. 
.  Founding  on  this  aflSdavit  a  petition  was  presented  to  the  Sheriff, 
signed  by  David  Colyille;  as  agent  for  and  at  the  instance  of  Mr 
Ferrier  and  Captain  McNeill ;  and  after  the  usual  procedure,  in  the 
course  of  which  a  clerk  of  the  defender,  John  McLean,  factor  for 
the  defenders,  deponed  as  to  the  pursuer's  intention  of  leaying  the 
country,  the  Sheriff,  on  24th  April  1835,  granted  warrant  of  im- 
prisoiiment,  in  these  terms:   <  Campbeltotif  24tth  April  1835. — The 

Sheriff-substitute  having  again  considered  the  foregoing  petiyoo, 

with  the  aflSdavit  of  the  petitioner,  Charles  Ferrier,  and  also  the 

oath  of  Donald  McLean,  clerk  to*  John  McLean,  writer  in  Camp* 

belton,  with  the  declaration  of  the  said  Andrew  M^Gill,  grants 

warrant  to  commit  the  said  Andrew  M^Gill  to  the  tolbooth  of 

Campbelton,  there  to  remain  till  he  finds  caution,  acted  in  the  IkmAi 

of  court,  to  the  amount  of  the  debts  mentioned  in  the  petition,  de 

judicio  sisti,  in  any  action  for  payment  of  the  said  debts,  brought, 

or  to  be  brought  against  him,  at  the  petitioner's  instance,  ins 

court  competent,  within  six  months  from  the  date  of  such  cantioo.' 

In  virtue  of  this  warrant,  the  pursuer  was  incarcerated,  on  the 

24th  April,  in  the  jail  of  Campbelton,  where  he  remained  till  the 

12th  June  thereafter.     In  the  interval,  however,  certain  procedore 

took  place  with  a  view  to  his  liberation ;  and  on  9th  May,  an  offer 

was  made  by  the  defenders,  which  the  Court,  befpre  which  a  bill  of 

suspension  and  answers  afterwards  depended,  considered  fair  aod 

reasonable.     The  offer  was  to  this  effect :  <  On  their  paying  up  the 

*  rent  and  arrears  now  due,  with  all  expenses,  and  finding  nndoaht- 

*  ed  security  for  the  two  next  years,  he  is  authorised  to  accept  of  i 

*  renunciation  of  the  lease  from  the  present  tenants,  to  renioreat 

*  the  term  of  Whitsunday  1836.     If  the  said  payment  be  madei 

*  and  the  security  given,  the  respondent  will  have  no  objectiom 

<  that  the  joint  stock  presently  on  the  farm  be  disposed  of  in  any 
^  way  the  tenants  may  consider  most  for  their  advantage.'  Tiie 
circumstances  connected  with  this  offer,  the  delay  in  adjusting  tii< 
necessary  caution,  and  the  consequent  protracted  detention  of  the 
pursuer  in  jail,  in  so  far  as  relevant  to  the  ground  of  action,  are  ex- 
plained in  the  charge  given  from  the  Bench. 

The  pursuer  led  evidence  to  prove  that  a  person  had  intended  to 
i>ecome  security  for  him  for  his  arrears^  but  hearing  the  amoo0< 
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required  under  tbe  SheriflPs  deliverance,  be  declined  interference.  17  Mar.  1837* 
The  jailer  was  also  called  to  prove  the  incarceration,  &a,  and  some    ^'^V^^ 
shepherds  and  others  to  prove  the  stock,  &c.  and  practice  of  the  Furrier  and 
country  as  to  farms  such  as  that  of  the  pursuer;  but  their  evidence  ouicrs. 
on  this  last  point  was  altogether  unsatisfactory. 

McNeill,  for  the  defenders,  argued  the  question  of  law,  and  re* 
ferred  to  the  cases  noticed  in  the  charge. 

Lord  Justice-  Clerk  charged  the  Jury.   This  is  a  case  of  importance  to  the  Judge's 
parties  and  the  law ;  and  if  I  gi^e  yoa  any  opinion  in  regard  to  the  law,  Cbarge. 
I  have  the  satisfaction  of  knowing,  if  I  am  wrong  I  can  be  afterwards  set 
right  by  tbe  Court.     It  is  one  of  the  painful  duties  imposed  on  those  who 
sit  whev-e  I  have  now  the  honour  to  do :  They  are  called  on  to  give  opinions 
on  matters  of  law  of  vital  importance  on  a  sudden,  without  any  previous 
preparation.     In  cases  such  as  this,  I  think  it  would  be  as  prudent  for  tbe 
parties  to  give  some  previous  hint  to  the  Court  of  any  difficult  points  of  law 
which  are  likely  to  arise,   that  the  Judge  may  have  an  opportunity  of 
considering  tbem  beforehand  in  private.     I  have  no  hesitation  in  saying, 
that  the  point  on  which  I  shall  be  under  tbe  necessity  of  giving  my  opi* 
nion  is  one  of  nicety  and  importance.     You  have  beard  it  said  that  there 
have  been  cases  previously  decided  directly  in  point.     I  think  these  cases 
are  not  in  point.    I  do  not  consider  it  necessary  to  go  minutely  into  the 
parole  evidence.    I  think  yon  will  be  satisfied,  when  yon  attend  to  the  terms 
of  the  memorial,  dated  in  1831,  that  it  happens  to  be  of  the  description  of 
an  offer  of  lease.    I  hold  it  to  be  an  offer, — a  missive  offer  to  take  a  lease. 
I  have  no  difficulty  in  saying  to  you,  on  considering  the  terms  of  that  me- 
morial,  subscribed  by  tbe  pursuer,  that  it  must  be  held  and  understood  as  a 
distinct  and  specific  offer  to  take  a  lease  lor  a  period  of  nineteen  years,  or 
such  other  number  of  years  as  can  be  agreed  on. '  It  is  not  for  one  year. 
There  is  not  an  indication  of  that  in  any  part  of  tbe  language  of  it.     I  lay 
aside  the  practice.   I  don't  think  the  law  should  be  gathered  from  the  evi- 
dence of  any  one  as  to  practice.    I  have  no  difficulty  in  saying,  that  the  me- 
morandum bears  real  evidence  of  a  distinct  offer,  not  for  a  possession  from 
year  to  year,  but  for  a  tract  of  years ;  and  it  specially  sets  forth  to  be  for 
nineteen  years,  or  such  other  number  of  years,  &c   These  words  are  as  likely 
to  embrace  a  longer  as  a  shorter  number.     When  you  look  to  the  terms  of 
entry  and  removal,  and  the  stipulations  as  to  improvements,  and  tbe  straw 
of  the  last  year's  crop,  it  leaves  no  doubt  in  the  mind  that  it  is  a  distinct 
offer  fot  nineteen  years,  or  such  number  of  years  as  may  be  agreed  on ;  and 
being  accepted,  it  was  binding  on  both  parties.     It  is  said  that  .the  accep- 
tance was  never  communicated  to  those  tenants ;  but  we  see  the  acceptance 
adjected  to  the  instrument  itself.     It  is  said,  What  was  tbe  purpose  of  Mr 
Ferrier  signing  it,  some  time  after  it  bad  been  presented  to  Mr  McNeill,  and 
signed  by  him  at  a  different  place  ?  Where  was  the  harm  of  Mr  Ferrier 
putting  his  name  to  it  at  an  after  period  ?  I  see  no  harm  in  that  at  all.    But 
then,  I  have  no  doubt  whatever,  if  there  was  any  obscurity  as  to  the  accep- 
tance, that  the  fiict  of  entering  into  posse68ion,^-continuance  to  occupy,— 
their  wibb  to  be  allowed  to  quit,  is  consistent  with  nothing  eltse  than  tliat 

c2 
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17  Mar.  183*7.  it  was  ail  obligation  for  nineieen  yean*    I  can  put  nO  otber  obnatnictMB  « 
^^^fy^'m^     it.    If  it  turned  oat  ralaable,  tlie  tenants  would  hkre  been  eniitkd  to  ImU 

M'Giil  0.         to  the  end  of  the  lease.    That  part  of  the  case  is  entirely  with  the  defienden 

Odbera.'^        As  to  the  intention  manifested  to  go  to  America,  it  is  nol  disgUBed:  ilk 
— .         not  a  notion  taken  on  a  sudden,  or  a  day  or  two  before,  on  a  ressel  arriving. 

Judge's  I  think  it  was  fairly  spoken  out.     I  see  no  evidence  of  it  being  more  earty 

^^^'  communicated  to  Ferrier  than  9th  January  1835.     I  ha^e  no  difficohy 

about  that.     Now,  seeing  when  the  communication  was  made,  and  keeping 

in  view  the  respectire  rights  of  the  parties,  of  the  proprietor,  and  his  traitM) 

— in  such  circumstances  unquestionably  the  tenant,  indicating  that  inteotioB, 

did  not  prevent  the  proprietor  from  taking  the  course  the  law  allowed  bia 

to  take,  for  the  security  of  the  obligations  due  to  him.    It  is  not  enough  ts 

say  that  he  mentioned  it  in  the  country,  or  that  it  was  well  known.    Tlit 

is  nothing  to  the  question,  whether  or  not,  when  the  intelligence  csbm  to 

reach  the  proprietor^  ha  was  entitled  to  avail  himself  of  the  privilegetd* 

law  gave  him.    Can  it  be  said  that  precluded  Ferrier  from  taking  messsia 

to  secure  his  clients  ?  I  have  no  doubt  at  all  of  that     It  is  of  very  b'tde 

consequence  ii^hether  it  was  known  a  day  or  two  after  or  not :  it  wn  tf 

little  consequence  if  concealed  till  thed.    Keeping  in  view  the  evideneei  it 

appears  that  another  <^er  was  made,  and  there  is  the  evidence  of  the  am 

who  signed  that  offer :  offers  were  taken  in  for  the  farm  in  March  1855.  A» 

to  that  matter,  I  am  not  satisfied  that  that  made  any  difference  in  the  oondocs 

Ferrier  was  entitled  to  adopt ;  for  what  are  the  circumstances  ?  They  wen 

preparing  to  get  quit  of  their  obligation :  they  could  not  pay  rent    It  ii  * 

material  fact,  that  the  rent  was  considered  by  Ferrier  to  admit  of  absteneat; 

but  then  he  was  bound  to  act  much  more  rigidly  as  a  trustee  than  he  oigbt 

do  as  a  proprietor.    It  is  in  evidence,  by  these  documents,  that  an  abatement 

was  made  and  L.lOO  accepted;  that  the  fixed  rent  was  L*.lll.    Fenier 

would  consider  with  himself  thus :  You  are  forcing  me  to  take  it  offy«v 

hands.  If  I  can  get  it  let,  I  will  not  insist  on  your  continuing  even  till  Mir- 

tinmas.     Therefore  I  do  not  thinlc  that  it  is  of  much  conseqaence  thsttbefe 

is  some  kind  of  evidence  of  the  tenant's  suggesting  to  others  to  make  as  » 

fer.     I  think  it  was  judicious  to  allow  such  a  proceeding :  that  woald  Inn 

tended  to  the  interest  of  this  party  rather  than  otherwise.    He  was  not  eott- 

tled  to  make  it  a  ground  of  complaint  against  Ferrier. 

Now,  I  come  to  that  which  is  certainly  the  most  material  part  of  tw 
case.  I  have  already  said  to  you,  that  considering  the  situaUon  in  wfaidi  Fc^ 
rier  was  placed,  he  was  not  entitled  to  give  way  to  feelings  of  his  oim,  ^ 
to  do  what  he  considered  for  the  benefit  of  his*  constituents.  Now,  I  coi* 
sider  what  he  actually  did  was  to  get  that  security,  which  the  law  sllowi  * 
person  to  avail  himself  of,  when  he  receives  information  that  hit  tentfrt  > 
about  to  quit  the  country.  In  the  first  place,  we  have  Ferrier,  aftsr  fn*^ 
declined  to  give  up  the  lease,  making  an  affidavit  before  Mr  BIsdEvm 
J.  P.  This  affidavit  is  material  in  reference  to  the  nature  of  the  «pf^' 
cation,  and  part  of  it  is  very  material.  It  sets  out  that  these  parties  wen 
resting  owing  to  the  pursuer  who  makes  the  affidavit  the  sum  of  L.lf^  '*' 
for  the  rents  due  at  Martinmas  last.  With  regard  to  the  first  ptft  ^  ^ 
affidavit,  you  have  attended  to  the  way  and  manner  in  which  it  w»  ft^ 
by  the  pursuer,  and  answered  by  the  defender ;  the  punuer  having  eodti- 
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I  ^nmtted  to  wakke  o«t,  by  rafcrcac^  lo  an  aocoiiDl  now  in  ny  hand,  that  there  17  Mar.  1897. 

i  was  a  small  anni  of  arrear  due  for  another  matter  altogether*'  hot  in  fact  no     ^>i^^/^i^ 

I  Bach  sum  was  actually  dae  at  the  time.    I  am  satisfied  now,  when  I  con-  M'Giil  v. 

I  eider  the  matter,  that  the  whole  of  this  sum  was  actually  due  by  the  tenants  Q^^f^ 

I  in  consequence  of  their  obligation  in  the  lease.    The  Sheriff  did  proceed      

I  to  a  regular  inrestigation  of  the  claimt  and  pronounced  a  judgment,  finding  ^"^^^  * 

I  arrears  due  soiisr  back  as  S9th  May  1835.    He  decerned  in  terms  of  the  li-      "^^* 

j  bek  .  That  judgment  might  have  been  submitted  to  review,  first  in  the  Sheriff 

I  Coarti  and  again  in  the  Court  of  Session.    The  matter  was  eifted  to  the 

I  bottom,  and  no  such  proceeding  has  taken  place.     All  we  have  here  is,  that 

I  there  was  at  the  time  money  paid  under  this  decree,  and  a  protest  taken 

that  no  such  sum  was  due.  I  have  no  heiitation  in  stating  to  you,  thai 
there  is  no  ground  for  imputing  any  blame  to  Fenier  thus  far.  As  to  this 
part  of  the  affidavit  no  exception  can  be  taken.  But  then  he  goes  on  to  say 
further,  '  the  sum  of  L.111  sterling,  as  the  rent  due  at  Martinmas  next, 

*  1835 :'  that  is  abo  true,  the  fixed  rent  had  not  been  then  paid ;  and  it  was 
truly  due  at  Martinmas  1835,  the  said  term  being  first  come  and  bygone. 
But  then  he  also  says  this,  '  as  also  for  the  sum  of  IaIII  yearly,  at  the 

*  terms  of  Martinmas,  lor  the  fifteen  yeara  subsequent  to  the  said  term  of 

*  MartiuBMS  1835|  the  said  terms  and  years  being  first  come  and  bygone ; 

*  with  the  interest  of  the  saSd  yearly  rents,  from  the  time  the  same  shall  be- 

*  come  due,  till  payment^  in  terms  of  the  minutes  of  agreement  passed  be- 

*  tween  the  deponent,  Mr  M'Neill>  on  the  one  part»  aqd  ^e  said  Archibald 
<  M*Gill,  Donald  M*Lean  and  Archibald  M*Lean,  on  the  other  part,  dated 

*  18th  and  24th  March  1831.'  You  will  observe  there  is  an  objection  to 
this  part  of  the  affidavit.  There  is  no  imputation  on  Ferrier  s  veracity,  or 
of  want  of  bona  fides  in  swearing  to  his  belief,  that  this  person  was  liable  for 
fifikeen  years*  niore  rent  of  the  (arm,  because  that  is  consistent  with  the  view 
he  had  taken  of  the  missives,  and  what  I  think  is  the  true  construction  of 
the  obligation.  All  that,  it  is  qnite  well  known,  was  necessary,  in  order  to 
wanunt  the  application  against  him,  as  in  meditatioae  fngss.  An  affidavit 
must  precede  the  application.  It  is  when  we  come  to  look  to  the  terms  of 
the  application,  and  the  warrant  granted,  that  we  are  brought  to  tbe  point 
on  which  I  will  give  you  the  best  opinion  I  can  give  you,  in  the  circum- 
stances of  that  application.  He  is  not  content,  however,  with  saying,  that 
the.  tenant  was  due  the  precise  sum  of  Li.122,  7s.  He  is  not  content  with 
stating  the  current  rent.  He  is  not  confining  himself  to  that,  and  requir* 
ing  a  specification  jto  that  amount ;  but  he  goes  further ;  and  besides  the 
current  rent,  he  alleges  that  rent  is  due  for  fifteen  years  to  come ;  and  that 
he  is  entitled  to  demand  it  in  a  court  of  law,  and  to  require  caution  de  ju- 
dicio  aisti.  Upon  that  application,  after  the  necessary  forms,  the  Sheriff 
pronounced  the  deliverance  of  24th  April  1835.  Now,  here  it  is  we  have 
the  nature  of  the  application  fully  explained.  It  is  an  applkation  that  this 
man  is  to  find  security  for  the  accumulated  sums,  whidi  amount  in  whole 
to  abont  L.1800,  for  any  action  to  be  brought  withm  six  noionths.  I  say,  in 
the^f/  place,  that  no  cases  of  this  description  have  been  produced  to  me. 
If  produced,  it  would  require  great  consideration  here  to  apply  them ;  for 
this  is  the  inevitable  consequence  of  an  oUigation  so  rigidJy  executed  and 
given.    It  necessarily  takes  for  granted,  that  down  to  the  ex[^ry  of  this 

i 
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17  Mar.  1837.  lease,  this  man  and  his  co-tenants  are  to  be  ineWtably  1U>le  for  tbe  wMb 
^^^^y^^    of  this  snm .     It  is  dear,  in  point  of  law,  and  has  been  settled  again  and  agiJB, 

M<Gill  V.        iQ  cases  of  absolute  sterility,  that  the  obligation  against  tbe  tenants  esasot 

Oibers.  ^®  insisted  on.     Now,  here,  the  sums  for  which  the  caution  is  reqaired  it 

— --  said  to  be  the  amount  of  these  sums,  as  sworn  to,  and  accumulated  for  tb 

^^^  '  remaining  fifteen  years  of  the  lease,     lliis  is  the  extent  of  the  caution  judidt 

sisti,  which  is  required  before  he  conid  be  liberated.     He  was  not  able  t» 
find  that  caution ;  and  it  would  hare  been  very  extraordinary  if  be  cosU 
have  found  it.     He  is  sent  to  jail,  and  there  he  remains  for  a  length  of  tiM. 
The  question  is,  was  this  application  made  in  terms  sanctioned  bylaw? 
There  is  now  that  case  of  Cameron  v.  Stewart,  18th  Nov,  I82S,  2.  Sk 
498.    That  was  an  application  merely  to  enforce  payment  of  a  bond  of  sb- 
nuity,  and  arrears  thereon.    (His  Lordship  read  the  whole  of  tbe  case  fnm 
the  report ;  and  after  noticing  the  observation  of  the  reporter,  that  the  Cosit 
were  unanimously  of  opinion  that  caution  might  legally  have  been  reqairad 
for  payment  of  the  future  annuities,  observed,  that  that  was  a  point  not  oe- 
cessary  to  be  decided  in  that  case.)    All  I  can  say  b,  that  I  can't  find  groosdi 
for  applying  that  case  to  the  present ;  and  although  I  might  certainlf  bs 
warranted  by  that  decision  to  go  the  length  contended  for,  and  to  deelan 
this  a  competent  and  regular  application,  and  warranted  by  law,  I  thiak 
the  contrary.    His  Lordship  then  commented  upon  the  caae  of  Dick  & 
Stewart,  5th  Jan.  1836,  F.  C.  vol.  xi.  Jury  SUtingSf  p.  15.    He  observed, 
that  the  distinction  betwixt  that  case  and  the  present  was,  that  in  thatdft 
caution  was  merely  required  de  judicio  sisti,  in  any  action  to  be  brought  witlh 
in  six  months,  leaving  the  amount  to  be  modified  for  that  purpose.    The 
true  question  in  that  case,  as  appears  from  tbe  charge  of  my  learned  brother, 
the  Lord  President,  turned  out  to  be,  whether  the  party  bad  acted  ia  host 
fide  or  not ;  and  the  learned  Judge  is  there  stated  to  have  said,  that  so  ftra 
he  could  see  there  was  no  want  of  bona  fides,  and  he  made  the  view  ha  took 
of  the  case  to  rest  on  that ;  so  that  this  party,  after  narrating  the  frcU  ii 
bis  aflidavit,  left  it  to  the  Sheriff  to  exercise  bis  discretion  in  fixing  ^ 
amount.    The  Sheriff  did  so  exercise  his  discretion,  and  fixed  the  amoot 
But  that  is  totally  different  from  the  case  here,  where  the  sum  for  wUdi 
caution  was  to  be  found  is  set  forth  specifically ;  and  I  am  of  opinioa,  m 
that  account,  that  it  was  not  an  application  which  that  party  was  by  lit 
warranted  to  make.    If  he  did  make  it,  and  act  on  the  warrant,  be  ii  re- 
sponsible for  the  consequences. ' 

But,  then,  there  was  a  proceeding  afterwards,  which  it  is  of  importiiKC 
to  notice  particularly.  You  have  it  stated,  that  at  an  early  period  an  o(fo 
was  made  to  liberate  this  party  on  certain  conditions.  It  may  be  pot  i> 
this  way :  I  have  got  this  application  granted  to  the  full  extent,  bat  I  ^ 
give  yon  the  benefit  of  having  the  caution  modified.  That  was  as  mocbtf 
to  say.  As  yon  have  not  found  that  caution,  I  am  willing  to  give  up  aoe^ 
tain  part  of  it.  It  is  material  for  yon  to  attend  to  the  evidence  as  to  whit 
this  offer  was.  Now,  it  appears  as  early  as  9th  May  1835,  as  is  verified  by 
a  statement  in  the  answer  tothe  bill  of  suspension,  a  distinct  offer  wuvof^ 
that  on  paying  up  the  rent  and  arrears  dne,  and  all  expenses,  and  6odtai 
undoubted  security  for  the  two  next  years'  rent,  he,  Ferrier,  or  the  ages* 
authoriped  by  him,  wonid  accept  of  a  renunciation  of  the  lease,  and  alto' 
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'  the  tenants  to  remove  at  Whitsunday  1836,  and  also  allow  the  stock  to  be  17  Mar.  1837. 

(  sold  off  to  enable  them  to  make  good  the  offer ;  so  that  here  certainly  is,  on     ^<^^/^M^ 

*  9th  May  1835,  a  regnlar  statement  made,  which  yon  must  hold  as  true,  M'Gill  &. 

!  that  instead  of  keeping  by  the  obligation  to  that  large  amount,  they  were  to  others. 

I  be  allowed  to  remove,  provided  they  paid  up  their  rents  and  arrears,  and  ex-      

i  penses,  and  fonnd  undonbted  security  for  the  rents  to  Martinmas  1836.    It  Judge's 

I  is  also  certainly  most  material  that  that  offer  was  not  accepted.     The  par- 

i  sner  or  his  advisers  took  a  decision  on  it ;  for  he  does  not  think  the  de- 

i  fenders  are  entitled  to  call  upon  him  to  execute  even  this  limited  security. 

I  We  do  not  choose  to  accept  your  offer,  and  will  remain  in  prison  ;  and  it 

I  is  not  till  after  this  period  that  he  makes  his  application  by  suspension. 

I  Yon  heard  that  the  Lord  Ordinary  thought  that  a  proper  case  had  not  been 

I  made  out,  and  that  there  was  nothing  for  it  but  to  refuse  the  bill ;  and  then 

I  the  matter  comes  before  the  Court,  whenlhe  parties  find  that  the  Court  con* 

I  aider  that  the  offer  made  was  reasonable  and  fair  under  the  circumstances, 

p  and  then  they  agree  to  accept  it  at  the  bar ;  and  to  the  best  of  my  recollec<» 

\  tion  the  bill  was  passed  without  much  discussion.     We  immediately  altered 

I  that  interlocutor  and  passed  the  bill,  security  being  found  for  the  rent  op  to 

I  Martinmas  1836.     1  am  dwelling  on  this,  in  order  to  shew  you  that  you 

have  the  opinion  of  the  Court  as  to  the  reasonableness  of  the  offer.     I  am 
I  warranted  here  in  saying  to  you,  it  was  a  reasonable  offer ;  and  I  only  wish 

I  it  had  been  made  at  Campbelton,  on  the  22d  April.    If  made  then,  and 

I  the  incarceration  had  taken  place,  I  presume,  in  point  of  law,  there  would 

i  have  been  very  little  foundation  for  an  action  of  damages  against  Mr  Ferrier. 

I  But  as  no  such  offer  was  made  earlier  than  9th  May  1835,  that  puts  the 

I  matter  so  far  in  a  different  light,  notwithstanding  the  reasonableness  of  this 

,  offer. 

,  This  now  leads  me  to  another  part  of  the  case,  namely,  that  the  proceed- 

ing on  the  part  of  the  defender,  after  the  deliverance  of  this  judgment,  is 
supposed  to  have  been  oppressive  and  injurious  to  the  pursuer.  By  refer- 
ring to  the  correspondence  and  proceedings  in  June,  in  particular,  the  mark- 
ing on  the  back  of  the  petition,  yon  are  called  on  to  hold  that  there  was 
an  oppressive  and 'wrongous  detention  and  imprisonment.  It  is  necessary 
to  attend  very  particularly  how  this  matter  occurred.  You  see,  from  a 
letter  of  the  agents  who  acted  for  Ferrier,  Messrs  Cuninghame  and  Walker, 
W.  S.  that  they  discovered  a  little  slip  in  writing  out  the  interlocutor. 
The  clerk  had  written  Whitsunday  instead  of  Martinmas,  as  the  period 
up  to  which  the  caution  for  the  rent  should  be  fonnd,  and  they  called  the 
attention  of  the  opposite  agents,  supposing  that  they  mutually  understood 
one  another,  and  suggested  to  them  either  to  hold  the  interlocutor  as 
corrected,  or  to  apply  to  the  clerk  to  make  the  necessary  alteration. 
You  will  liot  be  disposed  to  extract  from  this  any  evidence  of  any  thing 
hostile  to  the  pursuer.  On  the  contrary,  it  is  clearly  their  wish  to  point 
out  the  error,  in  order  that  the  agents  of  the  pursuer  might  lose  no  time 
in  sending  to  their  clients  at  Campbelton.  Messrs  Cuninghame  and 
W^alker  observe,  in  their  communication,  <  We  are  satisfied  you  must  agree 
*  with  us  in  considering  this  a  mere  mistake ;'  and  that  communication  is  not 
answered  till  the  next  day.    You  have  it  admitted  that  the  course  of  post 


40  JURY  SITTING&  No.  5. 

17  Mar.  1837.  to  Campbelton  i«  two  days;  so  that  the  tgenta  of  Ao  pnnner  not  banig 

^^^s/^^    immediately  answered  ihe  commanicatioii  from  the  defenden'  agestii  wkick 

M'Gill  V.  ,      was  on  the  ith,  till  the  dtb,  their  oommnnication  to  Campbelton  ooold 

to  any  miacondact  on  the  part  of  theae  gentlemen  acting  for  the  defeaden. 

Judge's  I  think  they  wiahed  to  expedite  matters,  not  to  retard  them ;  bat  yea  will 

Charge.  judge  of  this  for  yonrseWes*    The  7th  being  Sunday^  the  commnnicinai 

from  the  defenders'  agents  was  not  delivered  to  their  correspondents  tilltki 
Monday  morning.     Then,  on  Monday  npMNrning,  the  defendeit'  agent  tt 
Campbelton,  Colville,  immediately  on  receipt  of  ^e  letter,  goes  to  the 
jail  and  marks  a  distmct  consent  to  liberation,  on  security  being  fooad  ii 
terms  of  the  judgment.    I  am  quite  aware,  as  yon  must  b«,  that  Mr  Ro- 
bertson took  a  different  view  of  the  matter.    He  called  your  attention  to  s 
letter  from  a  person  acting  as  the  Sheriff-clerk-depnte  to  bia  own  sgast 
He  says,  look  back  to  that  letter,  which  must  haTe  brought  the  raatterisi 
der  ColTille*s  notice;  and  h^  says,  because  that  letter  was  unanswered,  wfaick 
pointed  out  something  like  misconduct  on  the  part  of  this  dark,  yon  mail  ets* 
elude  that  he,  CoWille,  was  actuated  by  an  undue  feeling  towards  the  panaa* 
Here  I  agree  with  Mr  McNeill,  that  any  record  of  Colnlle'a  connection  niA 
this  matter  is  awanting.    Mr  M*  Isaac,  the  clerk,  waa  himself  the  only  pnp« 
evidence  to  have  verified  this  matter,  and  this  is  quite  correct.  It  is  ssid  tha 
M'Isaac  should  have  been  inclnded  as  one  of  these  defenders,  became  lia 
misconduct,  if  there  was  such,  would  have  rendered  him  liable  for  the  eoa- 
sequences.    But  he  is  not  made  a  defender,  and  his  testimony  is  not  befim 
you.    It  is  therefore  impossible  for  me  to  say  that  yon  have  any  eviiieMi 
in  this  matter  as  to  Colville.    If,  forsooth,  it  was  in  reality  proposed,  tba 
instead  of  there  being  merely  caution  - judicio  sbti,  instead  of  being  to  ^ 
the  whole  down,  there  is  no  evidence  of  that.    It  is  not  very  probsble  tbt 
M^Isaac  would  have  drawn  the  conclusion ;  but  there  is  a  defect  of  eridestt 
on  that  point.   If  there  were  scruples  about  the  bond,  they  were  the  ecn^lei 
of  M'Isaac,  and  M'Isaac  should  have  been  brought  here  to  verify  then* 
Yon  must  be  satisfied,  by  competent  evidence,  that  Colville  was  actiag  a 
jnala  fide. 

It  is  also  for  yon  to  see  where  there  are  materials  for  founding  any  \^ 
lity  on  M*Lean.  He  was  merely  a  factor.  From  what  you  eee  in  tbeeiv- 
respondence,  there  is  not  a  vestige  of  evidence  to  shew  any  thing  oonqg 
directly  from  McLean.  He  is  not  the  person  who  applies  for  the  medititi^ 
fogse  warrant.  He  does  nothing  whatever,  but  communicatea  with  bis  pne* 
cipai,  Ferrier.  He  is  acting  merely  in  consistency  with  the  duty  iopoM^ 
on  him.  I  do  not  see  on  what  principle  it  is  that  these  defenden  are  in- 
cluded all  in  a  body ;  and  when  yon  come  to  consider  the  gronndi  of  (h* 
mages  by  the  pursuer  against  the  defendera,  yon  must  be  satisfied  thattiiai 
are  legal  grounds  to  warrant  yon  in  giving  damages  against  each.  Yos  ctf* 
not  slump  the  damages.  If  you  see  a  difference  in  this  respect,  tbea  yo>r 
opinion  must  be  given  as  to  the  precise  irregularity  committed  by  eedk  1 
.don't  think  there  is  any  evidence  against  M*Lean. 

Reverting  once  more  to  this  matter  of  the  imprisonment,  I  do  not  aee  0T 
evidence  I  can  point  out  to  shew  that  the  limiM  offer  was  mads  f^ 


^ 
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than  9th  May  1835.    You  observe  that  that  offer  would  have  bad  a  mate-  17  Mar.  1837. 
rial  effect  in  abridging  the  incarceration ;  for,  in  complying  with  that  offer,     V^v*^^ 
be  coald  have  acquired  his  liberation  on  grounds  which  the  Court  consider-  ^'^/ll  v- 
ed  reasonable ;  and  beyond  that  period  he  can  only  found  his  action  for  others, 
damages,  in  respect  of  his  continued  imprisonment,  on  some  impediment       — — 
after  he  agreed  to  the  offer.  If  there  was  such  impediment,  then  there  would  ^?^^^*" 
have  been  good  ground  for  damages ;  and  it  is  for  you  to  consider,  whether, 
taking  it  that  the  period  of  his  incarceration  extended  only  from  the  23d 
April  to  the  9th  May,  by  any  act  of  the  defender,  he  did  not,  of  his  own 
accord,  choose  to  remain  in  confinement  till  the  matter  was  disposed  of  by 
the  Court.     He  was  ultimately  liberated  on  12th  June ;  and  you  must  see 
how  important  it  is  to  attend  to  the  offer  of  the  9th  May,  and  to  consider 
its  effect.    (Here  bis  Lordship  went  over  the  whole  of  the  parole  evidence ; 
but  that  evidence  was  not  such  as  to  interfere  materially  with  the  effect  of 
the  evidence  already  referred  to,  and  therefore  it  is  unnecessary  to  give  it  in 
detail.)    That  is  the  whole  evidence;  and  it  is  for  you  to  consider,  (1.) 
Whether  any  damages  are  due  at  all.    (2.)  Supposing  damages  to  be  due, 
what  is  to  be  the  amount?  And,  (3.)  Against  whom  your  verdict  is  to  be 
directed ;  whether  there  is  any  evidence  that  can  warrant  you,  even  if  you 
think  damages  due,  to  find  that  McLean,  or  any  other  person  excepting  Mr 
Ferrier,  can  be  liable  ?  I  think  not.    If  you  consider  that  there  is  ground 
for  damages  against  Mr  Ferrier,  you  must  always  keep  this  consideration  in 
view,  that  he  was  acting  not  for  himself,  but  for  behoof  of  the  owner  of  the 
estate  and  his  creditors ;  and  you  must  further  consider,  that  a  person  00 
situated  is  bound  to  act  in  a  much  more  rigid,  or  perbaps,  more  properly 
speaking,  steady  manner  towards  the  tenantry,  than  the  proprietor  himself 
would  be  supposed  to  do ;  and  keeping  these  considerations  in  view,  then 
it  is  for  you  to  say,  whether,  as  against  him,  damages  are  due  at  all.     As 
to  the  second  point,  what  sum  would  be  fair  and  reasonable,  you  are  always 
to  keep  in  mind,  that,  independently  of  the  original  ground  of  incarceration, 
you  have  evidence  that,  on  the  9th  May,  when  not  half  the  actual  period  of 
incarceration  had  elapsed,  a  distinct  offer  was  made  to  accept  a  remunera- 
tion, and  to  free  the  tenant,  and  liberate  him  on  his  paying  up  the  arrears. 
If  yon  come  to  be  of  opinion,  that,  on  an  entire  view  of  the  matter,  damages 
are  due,  then  I  must  tell  you,  that  you  are  coolly  and  dispassionately  to 
calculate  the  amount  of  the  damages*    It  is  no  part  of  your  duty  to  visit 
any  defender  with  vindictive  damages.     The  damages  which  you  ought  to 
give  in  every  case  are  only  such  as  will  afford  a  fair  and  reasonable  com- 
pensation for  the  injury  received.    You  are  not  called  upon  to  visit  a  defender 
with  heavy  and  exorbitant  damages,  but  to  take  the  whole  circumstances 
into  your  consideration,  and  to  say,  according  to  your  conscience  and  the 
evidence  before  you,  what  will  fairly  compensate  this  pursuer  for  any  in- 
justice he  may  have  received. 

Verdict  for  the  pursuer  against  the  defender,  Ferrier.     Damages  L.200.    Verdict. 

Judge  at  Trial,  Lord  JasHce-Clerk,  (Boyk.)  Act.  Dean  of  Fac.  (Hope,)  P,  Bo^ 

beruon.  Alt.  McNeill  and  A.  Anderson,  E,  cj-  A,  M^MUim,  W.  S.  and 

ff^.  4-  J.  B,  Douglas,  W.  S.  Agents.  ilfr  RusstU,  Clerk. 
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No*  I.  28^  November  1896. 

THOMAS  MATTHEWS 

offainst 

GLASGOW  IRON  WORK  COMPANY. 

Suspension  and  Liberation. — Stat.  13.  Geo.  IIL  c.  3L  — 
Foundf  that  a  messenger  had  acted  illegalltf^  and  not  in  cortformity 
with  the  Stat,  13,  Geo.  IIL  c,  31,  in  conveying  a  prisoner  by  sea 
jfi'om  Liverpool  to  Glasgow^ — the  county  of  Lanark  not  being  a 
county  of  Scotland  which  was  geographically  next  adjacent  to  Eng" 
land  ;  to  which  alone  the  messenger  was  authorised  by  the  statute  to 
convey  him. 

In  this  case  a  suspension  and  liberation  was  brought  under  the  fol-  NarranVe. 
lowing  circumstances:  The  complainer,  along  with  several  other 
Englishmen,  entered  into  the  employment  of  the  respondents,  as 
puddlers,  in  June  1836.  It  was  stipulated  in  a  written  agreement, 
that  for  the  first  three  months  they  were  to  receive  L.2,  10s.  per 
week,  and  after  that  to  be  paid  a(  a  certain  rate  per  ton  of  iron  pro- 
duced by  them.     This  was  signed  by  the  complainer  in  July. 

Early  in  November  the  respondents  gave  notice  that  all  the 
puddlers  should  work  by  the  ton  after  the  7th  of  the  month. 

It  is  a  rule  in  the  works  of  the  respondents,  that  workmen  shall 
give  a  fortnight's  notice  before  leaving  their  service.  In  compli- 
ance with  this  rule,  the  complainer  gave  notice.  On  Saturday,  the 
5th  of  November,  that  he  intended  to  leave  the  work  in  a  fortnight. 
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28  Not.  1836.  On  Monday,  the  yth,  as  none  of  the  puddlers  came  to  the  work, 
^*^V^^  and  it  was  understood  that  they  had  determined  to  set  off  next 
GiaLow^ron  ^^V  ^^^  England,  the  respondents  made  an  application  to  the  Jos- 
Work  Com-  tices  of  the  Peace  for  Lanarkshire,  under  the  4.  Geo.  IV.  a  34, 
^^"^'  SLXid  obtained  warrants  to  apprehend  the  complainer  and  others,  and 

Narratiye*       bring  them  before  the  Justices  for  examination. 

Having  obtained  the  concurrence  of  the  bailie  on  the  rirer  and 
firth  of  Clyde  to  these  warrants,  an  officer,  with  four  concurrents, 
proceeded  to  put  them  in  force  against  the  parties.     He  stated  in 
the  execution  of  deforcement  which  he  returned  against  the  corn- 
plainer  and  the  others,  that  he  found  them  about  to  embark  in  a 
Liverpool  steam- boat,  and  apprehended  three  of  them  with  some 
difficulty.     These,  however,  escaped,  and  with  the  others  forcibly 
entered  the  vessel.     That  he  followed  and  attempted  to  lay  hold  of 
several  of  the  parties ;   but  finding  it  impracticable  to  cany  the 
warrants  into  effect,  and  being  in  fear  of  bodily  violence,  he  was 
obliged  to  relinquish  the  attempt  to  take  them  into  custody.     He 
accordingly  retired  amidst  the  cheers  of  the  party.    The  oScer 
having  followed  the  vessel  to  Greenock,  got  on  board,  and,  od  arri- 
ving at  Liverpool,  having  obtained  the  indorsation  of  an  English 
magistrate  to  the  warrants,  apprehended  all  the  parties,  and  brought 
them  to  Glasgow  by  the  same  steam-boat,  which,  as  it  happened, 
returned  the  next  forenoon.      On  their  arrival  in  Glasgow  the 
eempbuaer  was  brought. before  Mr  Martin,  a  Justice  of  the  Pean. 
The  Complainer,  whilst  he  admitted  the  above-mentioned  agree- 
menik,  and  the  notice  g^vea  by  him  on  the  5th  November,  stated, 
that  his  reason  for  leaving  the  employment  of  the  respondents,  was 
their  making  him  work  by  the  ton,  without  giving,  him  a  fortnight's 
nodoe  of  their  intention  to  do  so.     No  evidence,  however,  was 
brought  by  him  of  the  existence  of  any  rule  for  giving  such  a  no- 
tice.    He  was  accordingly  sentenced  to  sixty  days'  confinement  at 
hard  labour  in  bridewell,  and  was  forthwith  incarcerated* 

Of  this  sentence  the  present  bill  of  suspension  and  libeimtion  was 
brought,  founded  chiefly  on  the  statute  Id.  Geo.  IlL  c  SL  That 
statute,  which  proceeds  upon  a  preamble,  that  felons  and  otho 
malefactors  escape  from  England  to  Scotland,  and  from  Scotland  to 
England,  <  whereby  their  offences  often  remain  unpunished,  there 

*  being  no  sufficient  provision  by  the  laws  of  either  of  the  two  parts 

*  of  the  United  Kingdom  for  apprehending  such  offenders,  and 
<  transmitting  tliem  into  that  part  of  the  United  Kingdom  in  whidi 

*  their  offiinces  were  committed,'  provides,  with  reference  to  Scot- 
land, that  the  indorsation  of  a  Scotch  warrant  by  an  English  joatioe 
of  the  peace  of  the  place  to  which  the  person  may  have  eacsped, 
shall  be  suflBcient  authority  <  to  execute  the  said  wammt  in  the 
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eouoty»  riding,  division,  city,  libertyi  town  or  fiaee  wher«  it  is  saNov.  1836. 
80  indorsed,  by  apprehending  tibe  person  or  persons  against  whom    ^""^v^^ 
such  warrant  is  granted,  and  to  convey  hi«,  her  or  them  into  the  QitagoZ^iron 
county  or  place  of  that  part  of  Great  Britain  called  Scotland,  be-  Work  Com- 
ing adjacent  to  that  part  of  Great  Britain  called  England,  where  p*°^' 
the  crime  wa9  committed,  and  before  the  sheriff,  or  steward  depute  Narrative. 
or  substitute,  or  one  of  the  justices  of  the  peace  of  such  county 
or  place,  to  be  there  dealt  with  according  to  law ;  and  in  case  the 
crime  wa3  committed  in  a  county  not  next  adjacent  to  that  part 
of  Great  Britain  called  England,  then,  and  in  such  case,  to  convey 
her,  him  or  them  into  any  county  of  that  part  of  Great  Britain 
called  Scotland  next  adjacent  to  that  part  of  Great  Britain  called 
England,  and  before  the  sheriff,  or  steward  depute  or  substi- 
tute, or  one  of  the  justices  of  the  peace  of  such  county,  which 
sheriff,  steward  or  justice  of  peace  is  hereby  required  to  proceed, 
with  regard  to  such  person  or  persons,  according  to  the  rules  and 
practi<ie  of  the  laws  of  Scotland,  as  if  the  said  person  or  persons 
bad  been  apprehended  in  the  said  county.' 


McNeill  and  J.  Anderson^  for  the  complainer,  pkaded-^It  is  ad-  Co"apWner's 
mitted  that  there  was  no  authority  for  bringing  the  complainer 
from  England  to  Scotland  excepting  that  conferred  by  the  statute* 
This  is  a  case,  therefore,  strictly  and  purely  under  the  statute ;  and 
if  its  provisions  were  not  rigidly  adhered  to,  the  proceeding  was 
illegal.  That  the  conditions  of  the  act  have  not  been  complied  with 
is  evident,  because,  instead  of  conveying  the  complainer,  on  his  ap« 
prehension  at  Liverpool,  to  any  county  of  Scotland  *  next  tidjacent' 
to  England,  beyond  which  he  had  no  power  to  proceed  without  a  new 
warrant,  the  officer  brought  him  by  sea  to  Lanarkshire,  which  could 
scarcely  be  contended  to  be  tfie  county  geographically  next  adjacent 
to  England,  which  was  what  was  intended  by  the  statute.  Nor  was 
it  the  nearest  county  in  the  course  of  the  steam-boat,  as  Wigton^ 
shire,  Ayrshire,  and  other  counties  were  all  touched  previous  to 
reaching  Lanarkshire.  Therefore,  even  on  the  respondent's  con^ 
struction  of  the  statute,  the  complainer  ought  to  have  been  landed  at 
the  county  of  Wigton.  The  advantages  of  communication  by  steam 
may  form  a  very  good  reason  for  a  new  Act  of  Parliament  for  con* 
veying  prisoners  from  England  to  any  part  of  Scotland,  but^ .  iu  the 
absence  <tf  such  act,  the  present  proceedings  were  totally  illegal, 
and  must  fall  to  the  ground,  however  regular  the  after  steps  of  the 
process  may  have  been.  Besides,  the  mode  of  conveyance  by  sea 
deprived  the  complainer  of  the  power  of  applying  for  the  protection 
of  a  magistrate,  to  which  he  was  undoubtedly  entitled. 
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28  Nov.  183«.      Keay^  for  the  respondent,  pleaded — The  case  tarns  upon  the  ib- 

t'*^      terpretation  of  a  statute,  to  arrive  at  the  correct  meaning  of  whidi, 

Glasgow  Iron  ^^  ^^  ncccssary,  following  the  established  rule  in  such  cases,  to 


Work  Com-    terpret  the  act  with  reference  to  its  professed  object.     Now,  this 

^^"^! statute  had  in  view  the  speedy  and  safe  transmission  of  offenders 

Respondent's  from  England  to  Scotland.     Looking  then  to  the  avowed  object  of 
the  statute,  the  only  construction,  consistent  with  common 


that  can  be  put  on  the  clause  of  the  statute  in  question,  is,  that  the 
officer  was  bound,  so  soon  as  he  touched  Scotch  ground,  to  obtain 
the  warrant  of  a  magistrate  before  taking  the  prisoner  any  farther; 
and  not  that  the  officer  was  bound  first  to  touch  Scotch  ground  nk 
any  particular  place ;  otherwise,  supposing  the  prisoner  escaped  to 
the  Isle  of  Man,  and  in  various  other  instances,  the  statute  woold 
be  inoperative. 

But  even  taking  a  stricter  view  of  the  statute,  though  Lanark- 
shire is  not  geographically  next  adjacent  to  Lancashire,  it  is  so  ia 
another  sense,  and  in  that  in  which  the  statute  meant  the  expres- 
sion to  be  understood.     It  was  the  next  adjacent  county,  according 
to  the  ordinary  mode  of  travelling.     No  other  county  intervened. 
No  Scotch  jurisdiction  was  entered  previous  to  arriving  at  Glas- 
gow.    It  was  the  point  in  Scotland  to  M^iich  the  prisoner  eoald  be 
most  speedily  and  easily  conveyed  from  England,  which  was  what, 
according  to  sound  construction,  the  statute  intended,  by  the  place 
<  next  adjacent'  to  England.     But  there  was  one  most  important 
feature  and  specialty  in  this  case,  which  must  not  be  lost  sight  of,  and 
that  was  the  deforcement  by  the  complainer  and  his  companions  of  the 
officer  atlhe  Broomielaw,  when  he  attempted  to  execute  his  warrant 
against  them  there.     The  complainer  was  apprehended  in  Scotland, 
and  it  was  only  by  a  most  illegal  act,  and  contempt  of  authority,  that 
lie  made  his  escape.     Into  England  he  certainly  got;  but  he  did 
so  only  as  a  party  who  had  been  apprehended  in  Scotland,  but  who 
was  forcibly  bidding  defiance  to,  and  holding  in  contempt  the  au- 
thority under  which  he  had  been  so  apprehended.     Therefore,  con- 
structively, he  was  never  out  of  Scotland.     He  did  contrive  to  get 
himself  conveyed  to  England ;  but  all  the  while  he  was  a  prisoner^ 
and  in  legal  custody  of  the  officer  who  apprehended  him  at  Glas- 
gow, under  the  warrant  and  authority  of  one  of  his  Majesty's  jus- 
tices of  the   peace  for  Lanarkshire.      Having  thus  forcibly  and 
illegally  absconded  from  justice,  although  he  had  been  forcibly,  and 
without  any  warrant  from  an  English  magistrate,  reapprehended 
and  brought  back  to  Scotland,  he  had  no  good  ground  for  com- 
plaint, nor  would  there  have  been  any  thing  illegal  in  the  act.     Bat 
even  supposing  some  impropriety  to  have  been  committed  in  the 
previous  steps  of  the  procedure,  every  thing  from  the  time  of  bring- 
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!    ing  him  before  the  judge  in  Glasgow  was  regular,  and  therefore  this  28  Nov.  1836. 
I    judgment  must  stand*  Vi^^y^ 

I  Matthews  v. 

Glasgow  Iron 

The  Judges  retired  to  consult  together.     On  returning,  Work  Com- 

1       The  Lord  Justice^Clerk.-^lt  is  the  unanimous  opinion  of  the  Court,  P*°^] 

after  consulting  together,  that  the  statute   does  not  warrant  the  Opinion  of 
transmission  of  prisoners  by  sea  from  England,  except' to  a  county  ^"'^' 
in  Scotland  geographically  *  next  adjacent*  to  England. 

M^NeiUy  for  the  suspender — I  move  your  Lordship  for  expenses. 

Lard  Medwyn, — I  do  not  think  we  can  gfye  expenses,  when  we 
look  to  the  illegal  act  of  the  complainer. 

The  Lord  Justice-Clerk. — I  have  very  great  doubts  indeed  whe- 
ther we  are  called  on  to  give  expenses  in  this  case.  These  proceed- 
ings took  their  rise  in  a  most  illegal  act  on  the  part  of  this  com- 
plainer, and  I  do  not  think  that,  under  all  the  circumstances,  we 
should  give  him  expenses. 

Lord  Gillies. — In  a  case  of  this  kind  I  think  we  are  not  only  en- 
titled but  bound  to  take  all  the  circumstances  into  view.  Although 
we  have  found  in  this  case  that  there  was  no  authority  for  transmit- 
ting the  complainer  by  sea  from  Liverpool  to  Glasgow,  and  that  the 
o£Bcer  entrusted  to  execute  the  warrant  against  him  committed  an 
error  in  doing  so,  still  it  is  clear  that  the  respondents  had  no  wish  that 
such  an  error  should  be  committed,  or  that  any  thing  illegal  should 
be  done.  There  has  been  no  wrong  intentionally  committed  on 
their  part,  while  there  was  a  very  serious  wrong  committed  on  the 
part  of  this  complainer,  in  deforcing  the  officer  of  the  law  holding  a 
regular  and  valid  warrant  for  his  apprehension. 

Lord  Meadowbank. — The  only  question  we  have  decided  is,  that 
as  the  transmission  of  the  prisoner  was  not  warranted  by  the  sta- 
tute, and  consequently  illegal,  the  proceedings  must  fall  to  the 
ground,  and  the  prisoner  be  liberated.  We  have  not  gone  into  the 
other  circumstances  at  all,  and  therefore  must  keep  them  complete- 
ly out  of  view  in  judging  of  tbe  question  of  expenses.  I  am  there- 
fore for  giving  the  complainer  expenses,  as  we  have  found  that  the 
respondents  were  in  the  wrong,  and  as  I  do  not  think  we  can  enter 
into  the  question  how  these  proceedings  originated. 

Liord  Mackenzie. — I  quite  agree  with  my  Lord  Gillies,  that  we 
must  take  all  the  circumstances  of  this  case  into  view  in  judging  of 
the  question  of  expenses.  There  has  been  no  intentional  wrong 
committed  here  on  the  part  of  the  respondents,  but  only  an  error 
committed  by  the  officer  in  the  mode  of  doing  what  theTespondents 
had  a  right  to  do ;  whereas  a  crime,  that  of  deforcement,  has  been 
committed  on  the  part  of  thi^  complainer,  by  which  crime  the  re- 
spondents were  forced  into  the  proceedings  in  which  the  error  oc- 


6  DECISIONS  OF  THE  No.  2. 

98  KoT.  1836.  currecL    We  must}  notwithatandingfi  gire  him  tiie  benefit  of  saspeo- 

^^^V^^    sion  and  liberation,  but  I  am  not  for  giving  him  ezpenses* 
^««ow^n»a       Lo^^s  Moncreiff  SLiid  Medioyn  concurred. 
Work  Com*        The  Court  accordingly  suspended  the  judgment,  and  granted  let- 
^'°^; ^       ters  of  liberation,  but  found  no  expenses  due. 

Judgment. 

Act.  M*^eiUt  J.  Andenoih        Alt.  Keeof,  Pauyey.        Fuiker  f  Duacmh  S.S.C  and 

Tod  4*  RamanM,  W.  &  Agents. 

C.  R« 


No.  II.  21^  November  1836. 

CHARLES  WHITE 
affoimt 

WATSON,  PELLET  and  Company. 

Master  and  Servant* — Suspension.— Stat.  4.  Gje:o.IV.  C.S4.— 

.  A  bill  of  suspension  of  a  judgment  pronounced  under  the  above 

statute^  on  the  ground  that  the  accused  party  uoas  absent  when  the 

sentence  was  pronounced^  re/used^ — the  Court  being  equally  divi-' 

dedj  and  the  Lord  Justice-Clerk  having  in  consequence  no  vote. 

This  was  a  suspension  of  a  judgment  of  one  of  the  Justices  of  the 
Peace  for  Lanarkshire,  upon  a  complaint  by  the  respondent,  on  the 
Stat.  4.  Geo.  IV.  c.  34^  against  the  present  compbiner,  for  refusing 
to  work. 

The  principal  ground  of  suspension  was,  that  oompUints  under 
this  statute,  being  truly  of  a  criminal  nature,  the  absence  of  the  ae*- 
cused  party  at  the  pronouncing  of  sentence  rendered  the  judgment 
null,  in  conformity  with  the  established  principles  of  criminal  pro^ 
eedure ;  that  as  the  complainer  was  not  present  when  the  judg- 
ment  complained  of  was  pronounced  against  him»  it  must  therefore 
be  suspended ;  that  the  case  of  Sloane  was  of  no  authority,  as  it 
eannot  be  ascertained  what  was  the  real  nature  of  the  proceedings. 

The  respondent  ansu^ered — That  by  the  statute  a  private  par^ 
was  allowed  to  proceed  without  concurrence  of  the  public  pros^ 
eutor,  and  the  presence  of  the  master  was  dispensed  with ;  that 
the  proceedings  under  it  were  therefore  not  of  a  criminal  nature, 
and  the  sentence  must  be  suspended  on  the  principles  of  t^  case 
ef  Sloane.  : 

The  Court  were  equally  divided^  the  Lord  Juttiee-Cbrk,  with 
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Zrorcb  Meadowbank  and  Mackenzie^  thinking  the  proceedings  cri-  21  Nov. 
minal,  and  that  the  absence  of  the  accused  party  nullified  the  judg-     ^^"^v 
ment,  in  accordance  with  the  decisions  in  the  case  of  Sloane  and  ^^^^n'^'  d 
that  of  McAllister,  22d  June  1812,  F.  C.,— Lords  Gillies^  Mon-  and  Co.' 
creiff  and  Medwtpi  being  of  opinion  that  the  strict  rule  of  criminal 
practice,  that  the  pannel  must  be  present  at  every  diet,  did  not  apply 
to  proceedings  under  this  statute.         * 

The  Court  being  thus  equally  divided,  the  Justice-Clerk  had  no 
vote,  and  the  bill  of  suspension  was  accordingly  refused,  with  ex- 
penses. 

Act.  M^NeiU.  Alt  RuOierfurd,  Ivory.  Charles  F.  Davidson,  W.  8.. 

and  Gibson- Craigs,  Wardlaw  ^  Dalziel,  W.  S.  Agents. 
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MCMOftAKIYUM^  AS  TO  BILLS  OF  EXCEPTION. 

In  consequence  of  some  cKscnssion  having  arisen,  as  to  the  foriti 
and  contents  of  bills  of  exception,  a  Memorandnoi.  of  the  donbtfiil 
points  was  drawn  up  b7  the  Dean  of  Facuhy,  and  sent  by  the  Lord 
President  to  Lord  Chief-Justice  Tindal. 

Tlie  Memorandum,  after  citrag  the  55.  Geo.  Hi.  c.  4%  sect  6, 
and  sect  7.  of  the  same  Act  of  Parliament,  cites  the  59.  Geo.  IlL 
c.  85,  sect  16,  and  then  goes  on  to  say^ 

It  will  be  observed,  that  in  the  terms  of  the  7th  section  of  55. 
Geo.  III.  c  43,  above  quoted, — one  very  peculiar  as  to  form  of 
presenting  and  preparing  an  exception — no  reference  is  made  sts  to 
evidence,  or  any  docnments  being  introdaced. 

It  would  rather  appear  that  the 'exception  was  intended  to  be 
simply  the  objection  drawn  up  at  the  trial,  with  the  interlocutor 
directing  die  trial,  and  the-  verdict  indorsed  thereon. 

Further,  the  cltfose  provides,  that  if  the  Division  shall  allow  the 
said  exception,  they  shall  direct  another  jary  to  be  summoned  for 
die  trial  of  this  issue  or  issues. 

Hitherto  there  has  not  been  any  rule  for  inserting  the  whole  evi- 
dence in  a  bill  of  exceptions,  although  not  required  for  explanation 
oi'the  point  raxsedJ 

Thus,  in  the  case  Ralston  v.  Rowat,  27th  Feb.  1833,  an  objeo- 
tion  having  been  taken  to  the  admissibility  of  a  witness,  on  the 
groiDid  of  intetaest^  no  other  part  of  the  evidence  in  the  txial  was 
set  forth  in  the  bill,  than  the  examination  in  initialibus  of  diat  vn^ 
ness)  on  which  the  objection  was  raised  and  sustained  at  the  trial. 
That  case  underwent  great  discussion  on  the  Bench,  (see  II.  ShaWf 
451,  and  Fac,  Coll;  p.  269,)  the  Lord  Chief*  Commissioner  sitting 
as  one  of  the  Second  Division.  The  judgment  was  appealed,  and 
there  is  a  very  full  opinion  of  Lord  Wynford  in  the  Appeal  Re- 
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ports  for  1833.  See  Shawns  Suppkmenty  vol.  i.  p.  92,  July  10.  1633. 
But  not  a  remark  was  made  on  the  form  of  the  bill  of  exceptions  ii 
improper,  insufficient  or  inappropriate. 

Other  similar  instances  might  be  stated. 

If,  in  every  case,  the  whole  evidence  must  be  set  forth,  two  re- 
sults are  dreaded,  which  will  be  most  unfortunate. 

1.  That  bills  of  exception  will  practically  prove  the  means  of 
enabling  the  House  of  Lords  to  review  the  whole  cause  on  the 
facts. 

This  result  is  said,  in  the  recent  work  on  Jury  Trial,  pp.  349-51, 
to  have  occurred  already  in  the  case  of  Barclay  AUardyce,  by  the 
direction  inserted  in  the  judgment. 

2.  That  the  point  of  law  which  the  party  desires  to  raise  by  the 
bill  of  exceptions,  and  which  was  decided  as  a  point  of  law  at  the 
trial,  will  be  considered  on  the  bill  of  exceptions,  under  the  in- 
fluence of  its  importance  and  bearing  on  the  result  in  the  partiea- 
lar  case,  and  when  there  is  great  risk  that  the  mind  may  be  affect- 
ed by  views  which  ought  not  to  influence  the  judgment  on  tlie 
point  of  law. 

The  Court  are  aware,  that  it  has  been  recently  proposed  in  all 
ca§e8  (or  nearly  in  all  cases)  to  introduce  all  the  evidence  into  bills 
of  exceptions. 

It  is  submitted  that  there  are  many  classes  of  cases  in  which  this 
ought  not  to  be  done ;  and  this  Memorandum  has  been  submitted, 
to  bring  under  the  review  of  the  Court  the  points  which  may  arise 
in  maQy  of  these  cases,  and  to  suggest  some  questions,  on  which 
English  practice  may  be  very  tiseful  and  important. 
.    The  points  appear  to  be, — 

1.  If  a  witness  is  rejected  solely  on  account  of  an  objection  to  the 
witness  not  connected  with  the  cause  or  matter  of  the  trial— a 
general  objection — e.  ff.  infancy,  relationship,  enmity,  &c  is  it 
necessary  or  proper,  in  the  bill  of  exceptions,  to  set  forth  the  tduk 
evidence  in  the  trial — both  that  given  before  the  rejection  of  the 
witness,  and  after  that  judgment? 

2.  Same  Question^  When  a  witness  is  received,  and  an  objection 
of  the  same  sort  repelled  ? 

'  3.  Same  Question,  If  evidence  is  rejected  (say  a  written  doca- 
ment)-^objected  to  on  grounds  of  the  same  character — e.  g»  on  the 
want  of  stamp,  authentication,  &c.  ? 

4.  Same  Question,  If  evidence  is  received,  when  objected  to  on 
general  grounds? 

5.  The  same  question,  When  objections,  sustained  or  repelled, 
arise  out  of  the  cause,  or  when  the  grounds  of  the  judgment  except- 
ed to,  arise  out  of  the  cause  ? 


J 


APPENDIX.  3 

6,  Suppose  a  particular  question  is,  after  objection,  allowed  or 
rejected,  is  it  always  necessary^  (whether  required  to  understand  the 
objection  and  judgment  or  no/,) 

(1.)  To  set  forth  the  whole  evidence  of  the  witness,  to  whom 
the  question  is  put ;  or  only  when  that  evidence  must  be  stated  in 
order  to  explain  the  objection  and  judgment  ? 

(2.)  Or  the  whole  evidence  in  the  trial,  both  what  was  given  be- 
fore and  after  the  examination  of  the  witness  to  whom  ^he  question 
objected  to  was  put  ? 

7*  Same  QuetHon^  When  a  particular  line  of  evidence,  or  a  parti* 
enlar  document  is  objected  to  ? 

8.  If  the  deposition  of  a  witness,  who  is  dead  or  unable  to  attend, 
and  whose  evidence  has  been  taken  on  commission,  is  rejected  on 
general  grounds,  (e.  g»  relationship,  improperly  taken,  &c.)  is  it  ne- 
cessary to  set  forth  in  the  bill  the  deposition  so  rejected,  and  even 
when  no  reference  was  made  at  the  trial  to  the  nature  of  the  evi- 
dence, as  affecting  the  objection,  and  when  its  contents  were  wholly 
unknown  to  the  Judge  at  the  trial  ? 

9.  If  a  witness  is  rejected  on  a  general  ground,  and  no  question 
of  penuria  testium  arises,  or  any  matter  peculiar  to  the  cause,  is  it 
necessary  to  set  forth  the  evicfenoe  which  the  witness  would  have 
given  ? 

10.  Same  Que$tianj  If  the  deposition  is  recetvei  after  objection,  on 
general  grounds  ? 

11.  If  a  party  excepts  to  a  general  direction  in  point  of  law  in 
the  charge,  which  it  is  not  said  that  the  evidence  can  in  any  way 
affect,  is  it  necessary  to  set  forth  the  whcde  evidence  ? 

12.  If  a  bill  of  exceptions  is  sustained  in  England,  is  the  verdict 
always  set  aside  ? 

18.  Suppose  two  issues  going  to  trial  as  one  trial,  and  tliat  a  ge- 
neral direction  is  given,  which  it  is  contended  ean  only  affect  one 
and  not  the  other  issne,  would  in  such  a  case  the  exception  be  sus- 
tained, to  the  effect  of  setting  aside  the  whole  verdict ;  the  two 
issues  having  been  tried  together  by  the  same  jury,  and  as  one 
trial? 

14.  Is  the  whole  evidence  in  a  cause  ever  set  forth  in  a  bill  of 
exceptions,  except  when  a  general  direction  on  the  cause  is  given 
by  the  Judge  in  his  charge  ? 

Or, 

15.  When  the  £eiets  in  the  cause  are  founded  upon  in  support  of 
the  objection  taken,  or  of  the  judgment  pronounced  ? 

J.  H. 
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No.  11. 

ANSWER  BT  LORD  CHIEF-JUSTICE  TINDAL  TO  THE  MEMORANDUM 
OF  THE  DEAN  OF  FACULTY,  SENT  TO  HIM  BY  THE  LORD  PRESI- 
DENT. 

Before  I  proceed  to  answer,  according  to  the  best  of  nay  judg- 
ment, the  particular  questions  proposed  for  my  consideration,  I 
think  it  may  be  advisable  to  premise,  that  where  the  law  laid  down 
by  the  Judge  to  the  jury  at  the  trial  of  the  cause  is  founded  on 
the  general  facts  of  the  case,  the  whole  of  the  evidence  given  to 
the  jury  at  the  trial  must  be  stated  on  the  face  of  the  bill  of  ex- 
ceptions.  This  is  a  general,  and  indeed  universal  rule.  But 
when  the  exceptions  taken  have  no  reference  whatever  to  any 
general  question  arising  in  the  cause,  but  reUte  entirely  and  ex- 
clusively to  some  matter  arising  collaterally  and  incidentally  in 
the  course  of  the  trial,  then,  I  conceive,  it  is  sufficient  to  set  out 
the  whole  of  the  evidence  relating  to  such  matter,  upon  which 
the  exception  is  founded. 

It  is  obvious,  therefore,  that  where  any  doubt  exists,  whether 
the  general  evidence  in  the  cause  may  or  may  not  have  any  bear- 
ing on  the  exception  which  has  been  taken,  that  it  will  be  safer 
to  treat  the  case  as  falling  within  the  general  rule,  and  to  set  out 
the  whole  of  the  evidence;  because,  on  the  one  band,  the  incon- 
venience suggested  in  the  papers  referred  to  me,  of  an  undue 
weight  being  allowed  to  the  evidence  which  does  not  support  the 
exception,  can  never  occur  in  practice,  at  least  in  England,  the  at- 
tention of  the  Court  of  Appeal  being  always  confined  strictly  and 
exclusively  to  the  exception  taken  at  the  trial ;  and,  on  the  other 
hand,  the  statement  of  the  whole  evidence,  though  it  may  turn  out 
to  have  been  unnecessary,  prevents  all  danger  of  the  cause  being 
sent  down  again  to  supply  any  deficiency  in  the  statement  upon 
the  record. 

Having  made  this  general  remark,  I  proceed  to  answer  th^  par» 
ticular  questions  proposed  to  me. 

No.  1.  In  the  case  put  in  No.  1,  I  think  it  is  sufficient  to  state 
all  the  evidence  as  it  was  given  at  the  trial,  which  in  any  way  raises 
the  objection  to  the  witness's  competency,  and  upon  which  the  ex- 
ception to  such  witness  was  founded ;  and  that  it  is  not  necessary 
to  state  the  whole  of  the  evidence  before  or  after  such  rejection; 
for  in  such  a  case,  the  Court  above  cannot  go  oat  of  the  precise 
exception  taken ;  but  if  the  witness  was  properly  rejected»  must 
affirm  the  judgment;  if  improperly  rejected,  must  send  thecanse 
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back  to  another  trial.  The  instances  given  in  No.  l,  are. not 
gpronnds  of  incompetency  by  the  English  law ;  but  I  can  suppose 
the  case  of  an  objection  on  the  ground  of  infamy^  where  a  ques- 
tion of  law  might  be  raised  on  the  construction  of  Acts  of  Parlia- 
ment. 

No.  2,  No.  3,  and  No.  4.  I  think  the  same  answer,  and  upon  the 
same  principle,  is  to  be  given  to  these  three  questions,  assuming,  as 
I  do,  with  respect  to  No.  4,  that  the  grounds  of  objection  to  the 
evidence  are  collateral  to  the  cause,  and  not  arising  in  any  manner 
out  of  the  facts  of  the  cause  itself. 

No.  5.  Generally  speaking,  in  a  case  falling  within  the  descrip"* 
tion  of  No.  5,  the  whole  of  the  evidence  must  be  stated  in  the  bill 
of  exceptions."  But  there  may  be  cases  under  this  head,  in  which 
it  is  manifest  that  some  of  the  evidence  given  at  the  trial  is  alto^ 
gether  unnecessary  for  the  decision  of  the  point  of  law  raised  by 
the  bill  of  exceptions ;  and  if  the  Judge  whose  opinion  is  excepted 
against,  and  the  counsel  on  both  sides  of  the  cause,  agree  to  the 
omission  of  such  fiEicts,  I  think  such  facts  may  be  safely  and  properly 
left  out  Consensus  toliit  errorem.  If,  however,  the  Judge,  or 
either  the  one  or  the  other  counsel,  insist  that  the.  objection  is  not 
iotelligible  unless,  the  whole  evidence  is  introduced  into  the  bill ; 
or  that,  by  the  omission  of  any  part,  a  different  colour  is  given- to 
that  which  remains,  or  a  different  impression  will  be  made  by  it  on 
the  minds  of  the  Judges,  the  whole  must  be  set  out.  It  may  ako 
be  observed^  that,  with  such  consent  as  before  mentioned,  the  facts 
may  in  many  cases  be  stated  more  compendiously  in  the  bill  of  ex- 
ceptions, than  by  inserting  the  detail  of  the  examination  and  cross- 
examination  of  all  the  witnesses;  for  very  frequently  the  same 
fiict  is  proved  at  a  trial  by  several  witnesses  in  succession  repeating 
nearly  the  same  words ;  or  a  single  fact  is  proved  by  calling  many 
witnesses  to  different  steps  of  a  transaction,  from  which  such  &ct  is 
a  necessary  inference.  In  such,  and- similar  cases,  it  is  obviously  a 
great  saving  of  expense,  and  of  unnecessary  labour,  to  state  the 
result  only ;  as  that  '  it  was  proved  at  the  trial  on  the  part  of  the 
<  pluntiff,  so  and  so/  instead  of  the  detail  of  the  evidence.  And 
.there  seems  no  possible  objection  to  this  course,  with  such  assent 
as  above  mentioned. 

No.  6.  Where  the  Judge  against  whose  decision  the  exception 
is  taken,  and  the  counsel  on  each  side,  can  agree  as  to  what  is  re- 
quisite to  be  put  on  the  record,  in  order  to  raise  the  question  of 
law  which  was  excepted  to,  I  think  so  much  only  need  be  set  out; 
.  but  where  there  is  any  difference  of  opinion,  1  think  the  whole  of 
the  evidence  of  the  witness  to  whom  the  objected  question  was  put, 
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and  also  (fiuling  sacb  agreement  as  aforesaid)  the  whole  of  the  other 
evidence  in  the  cause  mast  be  set  forth. 

No.  7.  The  same  answer  applies  to  the  case  where  a  pardto- 
lar  line  of  evidence,  or  a  particular  document,  is  objected  to ;  sup- 
posing the  case  of  the  document  not  to  fall  within  No.  6. 

No.  8.  Under  the  circumstance  stated  in  the  Query  No.  8,  I 
think  the  deposition  itself  need  not  be  set  out ;  but  the  whole  evi- 
dence on  which  tlie  rejection  was  founded  must  be  stated,  as  men- 
tioned above  in  the  answer  to  the  first  question. 

No.  9.  Where  the  witness  is  rejected,  I  think  it  is  not  necessary 
to  state  the  evidence  he  would  have  given ;  indeed,  I  do  not  see 
Low  the  adverse  party  can  be  called  upon  to  allow  testimony  which 
was  not  given  to  be  put  upon  the  record ;  but  the  object  and  pu^ 
pose  for  which  he  was  called,  and  which  was  stated  at  the  time  of 
calling  him,  must  be  set  out. 

No.  10.  When  the  evidence  of  the  witness  is  received  after  ob- 
jection, and  the  objection  is  confined  to  matter  collateral,  and  there 
are  no  exceptions  having  any  reference  whatever  to  the  evidence 
given  by  the  witness,  or  to  the  facts  proved  in  the  cause,  I  thinlc 
it  unnecessary  to  state  the  evidence  itself  given  by  the  witness. 

No.  11.  I  think  it  is  necessary  in  this  case  to  set  out  the  whole 
of  the  evidence ;  and  the  necessity  appears  to  be  stronger  than  in 
the  case  put  under  No.  5.  But  as  there,  so  also  in  this  case,  if 
the  Judge  approves,  and  the  counsel  agree,  to  omit  parts  of  the  evi- 
dence which  are  immaterial,  or  to  state  the  finding  of  the  fiictsin 
a  compendious  manner,  1  can  see  oo  objection ;  assuming  always, 
that  enough  appears,  as  to  the  points  excepted  against,  to  enable 
the  Court  above  to  form  their  judgment.  If  in  any  case  there  is 
a  doubt  as  to  this  latter  point,  the  safer  course  is  to  set  out  the 
whole  evidence. 

No.  12.  In  England,  the  effect  of  maintaining  exception  is  al- 
ways to  set  aside  the  verdict ;  the  judgment,  in  that  case,  being  an 
award  of  a  venire  de  novo,  which  sends  the  cause  to  be  tried  before 
another  jury. 

No.  13.  I  know  of  no  mode  of  proceeding  in  England  by  whidi 
the  verdict  could  be  set  aside  as  to  that  issue  only  against  whidi 
the  exception  was  taken.  The  judgment  is  general,  and  goes  (o 
the  whole,  that  there  shall  be  a  venire  de  novo.  At  the  same  time, 
if  the  other  issue  was  decided  to  the  satisfaction  of  both  paities,  it 
is  so  manifestly  the  interest  of  both  to  avoid  unnecessary  expense, 
that  a  suggestion  from  the  Court,  that  the  parties  should  agree  net 
to  disturb  the  finding  on  the  latter  issue,  upon  the  second  trid, 
would  instantly  be  acceded  too.    B«t  if  either  party  qoestion  the 
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propriety  of  the  finding,  I  do  not  see  that  he  can  be  deprived  of  the 
opportunity  to  try  it  over  again. 

No.  14  and  No.  15.  I  think  there  are  cases  where  the  whole  evi- 
dence in  a  cause  is  set  forth  in  a  bill  of  exceptions,  besides  those 
mentioned  in  the  Queries  Nos.  14.  and  15;  to  some  of  which  I 
have  adverted  in  my  answers  to  the  Queries  Nos.  5.  and  6 :  And  it 
is  also  expedient  to  do  so  wherever  there  is  a  reasonable  doubt 
that  a  statement  very  short  of  the  whole  may,  from  circumstances, 
be  insn£Bcient  to  raise  the  point  for  the  discussion  of  the  Court 
above. 

(Signed)  N.  C.  TINDAL  •. 

Bedford  Square^  14/A  Ncfo.  1836. 


•  In  communicating  his  opinion  to  the  Lord  President  of  the  Court  of  Session, 
Lord  Chief-Justice  Tindal  says,  *  I  now  send  you  the  opinion  which  I  hold  upon 
<  the  different  points  mentioned  in  the  printed  paper  which  accompanied  your 
'  Lordship's  letter.  It  agrees  in  substance  with  the  opinions  of  Mr  Justice  Little- 
'  dale,  Mr  Baron  Park,  Mr  Justice  Bossanquet,  Mr  Baron  Alderson,  and  Mr  Justice 
*  Patteson,  with  whom  I  ha?e  communicated  on  the  subject.' 
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No.  III. 

OPIItlONS  OF  COURT,  IN  LORD  ADVOCATE  V.  LORD  DUKGLA^i 

24th  December  1836. 

Lord  Medwyn. — ^lo  considering  tbe  important,  and  somewhat  novel  qnes-  Opinion  of 
tion,  bronght  before  us  in  these  papers^  it  is  proper  that  we  attend  particu-  Court, 
larly  to  the  character  and  object  of  the  present  action.  It  is  not  a  simple 
process  for  recovery  of  any  of  the  revenues  of  the  Crown,  brought  agijlinst  a 
Tassal  holding  lands  in  Ettrick  Forest,  nor  a  challenge  of  a  grant  made  sub- 
aequent  to  the  period  when  the  management  of  the  Crown  property  was 
vested  in  the  Commissioners  of  Woods  and  Forests ;  bat  it  is  a  process  of 
redaction  for  setting  aside  a  commission,  granted  many  years  ago  by  his  late 
Majesty,  upon  the  ground  that  it  was  ultra  vires  of  the  Sovereign  to  grant 
it.     It  is  raised  by  *  our  Advocate,  for  and  in  name  and  behalf  of  us,  and  of 

*  the  Commissioners  of  our  Woods,  Forests,  Land- Revenues,  Works  and 

*  Buildings,'  in  terms  of  '  an  act  passed  in  tbe  9d  and  4th  years  of  our 

*  reign,  c  69,  and  acts  therein  recited.' 

The  defenders  plead  against  this  action  two  defences^-— on  the  title,  and 
on  the  merits. 

The  Lord  Advocate  protests  against  the  right  of  the  defender  now  to 
state  any  preliminary  plea  on  the  title, — that,  according  to  every  rule  of  our 
forms  and  pleading,  such  a  plea  is  now  foreclosed ;  for  though  this  plea  was 
set  forth  in  his  defences,  it  was  not  insisted  on  by  the  defender  at  tbe  pro- 
per time,  and  was  thus  abandoned  or  waived ;  and  it  is  farther  said,  that  it 
is  now  recurred  to  for  a  very  obvious  reason.  I  quite  understand  the  nature 
of  the  proceedings  in  this  case,  if  this  objection  be  well  founded ;  for  it  ap- 
pears, by  the  interlocutor  of  25th  June  1834,  that  the  first  preliminary  de- 
fence, on  the  want  of  title  to  pursue,  was  discussed  at  the  outset,  and  the 
consideration  of  it  expressly  reserved  by  the  Lord  Ordinary  till  *  the  merits 

*  of  the  case  come  to  be  disposed  of.'    It  is  then  quite  competent  to  consi- 
der the  title  to  pursue. 

The  first  point  for  consideration,  on  the  question  of  title,  is,  What  is  the 
instance  libelled  on  in  this  process  ?  The  defender  maintains,  that  this  pro- 
cess is  at  the  instance  of  the  Commissioners  of  the  Woods  and  Forests  alone ; 
while  the  Lord  Advocate  contends,  it  is  also  at  the  instance  of  the  Crown. 
It  is  singular  that  there  should  be  any  room  for  discussion  upon  this  matter; 
for  a  summons  should  be  quite  unambiguous  as  to  the  party  who  pursues, 
and  the  defender  should  be  explicitly  informed  at  whose  instance  he  is  called 
into  Court.  Yet  certainly  there  is  great  room  for  argument,  and  more  se- 
rious than  I  first  thought  when  the  point  was  originally  pleaded  to  us.  Tbe 
Commissioners  act '  on  behalf  of  his  Majesty ;'  so  the  form  of  the  deeds  in 
tbe  schedule  appended  to  the  act  which  confers  their  powers  import,  and  the 
instance  is  by  tbe  *  Lord  Advocate  for  US  and  the  Commissioners,  in  terms 
'  of  a  certain  act,  pursuers.'  Now*  at  the  very  outset,  there  is  ambiguity ; 
when  it  is  said  *  for  us,'  is  this  in  compliance  with  the  form  that  the  Conn 
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S4  Dec.  1836.  missionen  act  on  behalf  of  hia  Majeety,  or  is  it  a  separate  instance?  I  am 
^^^V*^^    'inclined  to  think  if  it  had  been  with  a  yiew  to  comply  with  the  act,  that 

Lord  Advocate  ^}jq  gmne  order  wonld  have  been  observed,  and  so  as  to  make  the  Lord 

glg^  Advocate  pursue  for  the  Commissioners  on  behalf  of  ns ;  bat  then  does  the 

— —         word  pnrsners  apply  to  the  Commissioners  solely,  or  to  them  and  the  King, 

Opinion  of       ^  ^^y^  pnrsning  ?  I  rather  think  that,  in  either  view,  it  wonld  have  been 
as  correct,  if  the  Lord  Advocate  had  raised  this  action  in  his  own  name,  in 
behalf  of  the  Crown,  as  well  as  for  the  Commissioners ;  and  being  to  proaecate 
fbr  both,  that  he  should  have  been*  stated  simply  as  pursuer,  like  any  manr 
datary  for  two  parties.    But  the  ambignity  as  to  who  are  the  pursuers  seems 
elaared  up,  as  the  summons  goes  on  to  say,  *  to  whose  great  hurt  and  pre« 
'  judice,  as  acting  for  us  and  the  public/  the  commission  was  granted.    Now 
the  prejudice  is  to  the  pursuers.     This  is  clearly  the  Coramissio'taers,  for  it 
is  added,  as  acting  for  us.     The  prejudice  is  not  to  the  Lord  Advocate, 
neither  is  it  stated  to  be  to  the  Crown  directly,  but  to  the  pursuers  as  act- 
ing for  the  Crown ;  that  must  be  the  Commissioners  of  Woods  and  Forests. 
The  decerning  clause,  too,  seems  to  lead  to  the  same  conclusion,  for  it  bean 
that  the  defender  should  make  repetition  and  payment  to  the  pursuers. 
Now,  the  Commissioners  alone  claim  right  to  receive  these  rents,  for  it  is 
preyiously  stated,  that  his  Majesty  liad  surrendered  them  i  ind  this  shews 
strongly,  that  as  the  term  pursuers  here  applies  to  the  Conmissionera,  so, 
where  il  is  used  at  the  commencement  of  the  summons,  the  term  pursuers 
should  apply  to  them  also.    It  is,  however,  averred  in  the  codcluding  part 
df  the  fourth  reason  of  reduction,  that  we,  and  the  said  Commissioners,  liave 
now  right  to  collect  and  dispose  of  the  hereditary  revenve ;  and  however 
incorrect,  in  point  of  statement,  this  may  be,  wbicb  belongs  to  the  merits,  and 
not  to  the  title,  this  seems  to  import  that  both  are  stated  to  be  interested  in  this 
process,  and  that  it  is  so  intended  to  be  set  forth ;  and  as  the  instance  is  set 
forth  for  and  in  behalf  of  us,  before  stating  it  to  be,  *  and  of  tlie  Commis- 
*  sioners  of  Woods  and  Forests,'  instead  of  libelling  it  as  at  the  instance  of  the 
Commissioners,  on  behalf  of  his  Majesty,  the  pursuit  bytlie  Lord  Advocate 
for  US  may  not  have  been  introduced,  in  reference  to  the  schedules  at  the 
act  specially  referred  to,  but  as  a  distinct  and  independent  instance  for  tiie 
Crown  as  pursuer ;  so  that,  perhaps,  it  might  be  thought  too  critical  to  say, 
that  the  form  adopted  cannot  import  that  the  Lord  Advocate  pursues  os 
behalf  of  his  Majesty,  distinct  from  the  Commissioners,  more  especially 
when  the  forther  conclusion  is,  that  the  said  warrant  is  made  in  violation  of 
cur  rigfaU,  and  has  the  effect  of  diminishing  our  hereditary  land-revenues, 
which  implies  that  the  Sovereign  is  interested  in  the  action.    Still,  hovrever, 
there  is  much  difiiculty  even  in  this ;  for,  besides  that  these  latter  expres- 
sions do  not  relate  to  the  instance,  but  to  the  ground  of  action,  they  would 
have  been  correct,  if  the  instance  had  been  by  the  Advocate,  on  behalf  of 
the  Commissioners  alone.     The  summons,  it  must  be  recollected,  is  a  writ 
proceeding  in  the  King's  name,  directed  to  Sheriffd  in  that  part,  to  cite  the 
defonder  to  appear  before  the  Lords  of  Session,  to  have  a  commission  set  ! 

aside,  as  prejudicial  to  the  rights  of  the  Sovereign.  These  couki  only  be 
described  by  the  King  speaking  in  his  own  person,  and  using  the  regal  term, 
as  oua  rights,  just  as  the  reference  in  the  second  reason  of  reduction  to  his 
late  Majesty,  styles  him,  oca  royal  predecessor.     It  ia  with  much  besita*  I 
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tion»  thereforei  ibat  I  get  orer  this  objection  ;  perbapa  I  ought  not  to  do  ao,  24  Dec.  1^6.' 
merely  bectfose  the  instance  is  not  set  forth  in  a  clear,  precise  manner,  so 


that  at  beat  it  ia  ambigaoaa ;  but  I  do  not  wish,  in  this  case,  to  proceed  on  ^^  Advocate 
groanda  which  it  ia  possible  eren  to  question  aa  too  critical ;  and,  upon  the  ^'j      '      "°' 

whole,  I  incline  so  to  interpret  this  summons,  however  awkwardly  expressed,        

as  to  gire  the  Lord  Advocate  the  advantage  of  holding  that  he  prosecutes  Opi">Dn  of 
for  the  King  as  well  aa  the  Commissioners. 

Our  next  inquiry  is,  whether  the  Commissioners  of  the  Woods  and 
Forests,  who  may  sue  or  be  sued  in  name  of  the  Lord  Advocate,  have  a 
title  to  pursue  this  reduction  of  a  grant  by  the  Crown,  on  the  ground  of  its 
being  ultra  vires  of  the  Sovereign.  The  act  2d  and  Sd  WiHism  IV.  c  ]  I29 
may  4)e  just  noticed  in  passing,  to  shew  that  it  is  not  overlooked.  By  it  no 
powers  were  given  beyond  what  were  previously  enjoyed  by  our  Court  of 
Exchequer,  who  clearly  had  no  such  power.  The  next  act,  Sd  and  4th 
William  IV.  c.  69,  paased  on  the  subject,  is  specially  referred  to  in  the  sum* 
mons,  and  is  mainly  relied  on  by  the  Lord  Advocate.  It  bears  to  have  been 
paased  to  extend  and  enlarge  the  powers  of  the  Commissioners  in  relation 
to  the  management  and  disposition  of  the  land-revenues  of  the  Crown  ia 
Scotland ;  and  the  preamble  following  out  this  object  declares,  '  that  it  would 

*  be  expedient  that  the  Commissioners  should  have  the  same  powers,  of 

*  selling,  leasing,  and  administering  Crown  property  in  Scotland,  as  they 

*  had  in  England,'  for  which  purpose  the  act  10th  Geo.  IV.  c.  50,  is  ex- 
tended to  Scotland,  and  made  part  of  this  act.  But  these  regulations  have 
reference  merely  to  the  aales  and  leases  of  the  property,  and  to  the  subse- 
quent investment  of  the  funds,  and  not  the  most  distant  allusion  is  made  to 
the  conferring  any  power  to  call  in  question,  by  reduction,  any  commission 
flowing  from  the  Crown,  or  to  institute  any  similar  proceeding ;  and  the 
pursuer  can  never  be  held  to  come  under  the  clause,  10.  Geo.  IV.  c.  50, 
sect.  12,  which  empowers  the  Commissioners  to  remove  any  deputies,  clerks 
and  receivers,  &c.  These  are  officers  acting  under  the  Commissioners ;  and 
the  concluding  words  of  this  very  section  shew  that  they  are  officers  that 
may  be  appointed  by  them,  so  that  they  are  totally  different,  both  in  name 
and  character,  from  the  Chamberlain,  who  holds  his  office  independent  of 
the  Commissioners,  in  virtue  of  a  commission  under  the  Great  Seal  of  Scoty 
land,  issuing  upon  a  warrant  under  the  Sign-manual ;  and  the  necessity  of 
auch  a  process  as  the  present  shews,  that  the  powera  conferred  by  Uiat  clause 
do  not  meet  such  a  case  as  that  of  the  defender,  who  cannot  be  removed  by 
any  simple  order  of  the  Board  for  removing  him  ;  but  the  right  under  which 
he  holds  his  office  must  be  first  set  aside  in  a  court  of  law. 

I  think  the  argument  no  better  founded,  which,  alleging  that  the  oonkmia- 
aion  interferes  with  .their  receiving  the  revenues  of  the  Crown,  the  Commia- 
eioners  are  entitled  to  remove  it  out  of  the  way,  in  order  to  enable  them  to 
levy  the  rente  of  Ettrick  Forest.  This  would  be  a  very  bold  stretch  of  ia- 
terpretation  indeed.     But  even  this  is  provided  for  by  enacting,  '  That  the 

*  passing  of  this  act  shall  not  vacate  the  appointment  of  any  chamberlain  or 
'  collector ;  but  every  such  chamberiain  or  collector  who  shall  be  in  office  at 
'  the  time  of  the  passing  of  this  act,  shall  continue  in  office  until  his  death  or 
^  resignation,  or  until  he  shall  be  removed  by  the  Commissioners,  or  until 
'  his  appointment  shall  ceaae  under  the  provisions  herein  contained  and  re- 
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24  Dec.  1836.    <  ferred  to ;'  Sd  and  4th  Will.  IV.  c.  69,  sect.  18.     The  removal  here  meo- 
\^S^^^     tioned  can  allade  only  to  snch  of  tho»e  officers  as  bold  their  offices  at  plea- 
Lord  Advocate  gure,  and  where  the  royal  pleasure  has  pat  an  end  to  the  office,  or  to  meek 
1^  '    the  case  of  any  who  may  be  removable  by  the  Commissionersy  if  there  be 

— —  .  any  sach ;  and  this  general  expression,  (for  it  must  be  observed  that  there 
Opinion  of  |g  g^  clause  in  this  act  simHar  to  the  clause  in  the  10th  Geo.  IV.  as  to  re- 
moving  deputies,  clerks,  &c.  which  expressly  gives  the  power  of  removing 
chamberlains  to  the  Commissioners,)  cannot  possibly  imply  a  right  in  the 
Commissioners,  and  give  them  title  to  reduce  the  appointment  of  a  chamber- 
lain for  life,  who  cannot  be  removed  till  that  is  done,  and  when  the  ground 
of  reduction  is,  that  his  commission  is  illegal,  as  ultra  vires  of  the  Sovereign. 
It  is  further  said,  that  the  saving  clause  only  protects  a  grantee  of  the 
Crown,  in  respect  of  any  appointment  lawfuUy  made  by  his  Majesty,  and 
that  the  commission  to  the  defender  is  not  lawfully  made.  Be  it  so.  Bat 
then,  at  whose  instance  is  the  lawfulness  of  this  commission  to  be  tried  ?  If 
not  lawfully  made,  it  may  be  reduced  and  set  aside ;  but  the  defender  is 
entitled  to  have  the  question  tried  with  a  party,  duly  authorised  to  challenge 
it  on  the  only  ground  on  which  it  can  be  challenged,  that  it  was  ultra  virea 
of  bis  late  Majesty,  and  is  in  violation  of  the  rights  of  the  present  Sovereign. 
The  statutes  referred  to  have  conferred  no  snch  powers  on  the  Commisaionen 
of  Woods  and-  Forests. 

It  is  true,  indeed,  that  if  the  Commissioners  had  found  any  person  collect- 
ing these  rents  without  a  title,  or  interfering  with  diligence  used  by  them 
for  their  recovery,  they  would  have  been  fully  authorised,  by  the  powers 
conferred  upon  them  by  the  acts  referred  to,  to  insist  in  name  of  the  Lord  Ad- 
Tocate,  just  as  the  Commissioners  of  £xcise  or  Customs  formerly  were.  Nay, 
the  officers  of  these  Boards  are  authorised  to  insist  in  all  such  actions  for 
recovery  of  duties ;  therefore  it  is  quite  idle,  in  support  of  either  the  one 
instance  or  the  other^  to  refer  to  such  cases  as  Ogilvie  agunst  Wingate,  or 
Robertson  against  Jardine.  The  defender  himself,  as  Chamberlain,  may  see 
any  of  the  Crown  vassals  of  Ettrick  Forest  for  payment  of  their  rents  or 
feu-duties ;  see  case  of  Sir  Henry  Munro,  20tb  June  1763. 

The  Commissioners  might  probably  be  heard  in  a  declarator,  that  they 
were  the  only  persons  entitled  to  collect  these  rents,  similar  to  the  Commie- 
sioners  of  Customs  against  Lord  Dundas,  25th  May  1810,  as  to  the  custody 
of  wrecks  in  Orkney,  if  such  an  action  would  attain  their  object ;  but  they 
would  immediately  be  met  in  defence  by  the  commission  from  the  Crown» 
which  .can  only  be  got  out  of  the  way  by  reduction,  on  grounds  which  they 
clearly  have  no  anthorityi  as  mere  managers  of  the  Crown  property,  to  in- 
atitute. 

It  is  just  as  idle  to  refer  to  the  Commissioners  of  Annexed  Estates  pursor 
ing  an  approbation  of  a  subvaluation  of  teinds  ;  case  against  Sir  R.  Menzies, 
1773.  •  This  might  fall  under  powers  of  management  to  lessen  the  burden 
on  the  rents ;  but  would  it  have  been  competent  for  them  to  object  to  and 
reduce  a  grant  of  teinds  by  a  former  Sovereign  to  an  heritor,  as  ultra  vires  of 
the  Crown,  and  against  the  prerogative  of  the  present  Sovereign  ?  That  case 
clearly  imports  no  such  right. 

The  statutes  under  which  the  Commissioners  act  might  have  expressly 
conferred  upon  them  power  to  set  aside  the  commission  ;  and  this  would  have 
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been  a  good  tiUe  in  them,  without  interfering  with,  or  diminishing  the  in-  24>  Dec  1836. 

herent  right  of  the  Crown  to  challenge  it.  Then  either  might  have  been  par-     V^^yi^ 

sner,  or  both  might  have  joined  to  sne.     Bnt  there  is  no  express  power  ^rd  Advocate 

given, — that  is  nnqnestioned ;  and  it  is  only  inferred  by  implication,  that  '^j 

with  the  power  of  management  which  has  been  taken  from  the  Crown,  and      ;— 

vested  in  the  Commissioners,  this  right  or  privilege  has  been  transferred  also,  ^pinio"  of 

If  this  be  so,  it  rests  no  longer  in  the  Crown,  as  little  as  the  management 

and  levying  of  the  rents  da     Bat  the  Lord  Advocate  has  produced  a  wai*- 

rant  from  the  Crown,  on  which  he  founds  as  a  title.     He  must  hold,  of 

course,  that  the  power  of  challenge  is  still  in  the  Crown,  if  this  authorises 

it ;  and  then  it  cannot  have  been  transferred  to  the  Commissioners.  .  It  might 

have  been  created  and  bestowed  upon  them  by  statute,  without  impairing 

the  right  of  the  Crown  ;  but  it  cannot  be  transferred  along  with  the  powers 

of  management  without  divesting  the  Crown.    It  cannot  be  in  both ;  in  the 

original  holder  of  the  right,  and  the  party  to  whom  it  has  been  transferred 

at  the  saime  time,  otherwise  than  by  a  creation  of  the  right  in  ftivour  of  the 

latter ;  so  that  the  warrant  seems  to  give  the  deathblow  to  the  title  ci  the 

Commissioners. 

Under  the  powere,  then,  conferred  upon  the  Commissioners  by  the  acts, 
I  am  of  opinion,  that  they  cannot  punue  any  process  for  setting  aside  a 
commission  granted  by  the  Sovereign,  as  ultra  vires  of  the  Crown«  and  as 
being  contrary  to  the  prerogative  of  the  reigning  Monarch  ;  and  therefore^ 
that  the  instance,  so  far  as  it  proceeds  in  the  name  of  those  Commiieionersi 
cannot  be  maintained. 

.  Let  us  now  inquire  into  the  other  branch  of-  the  instance,  in  so  far  as  it 
may  be  supposed  that  the  Lord  Advocate  pursues  this  action,  *  for  and  in 
*  name  and  behalf  of  his  Majesty.' 

But  before  entering  upon  this  important  inquiry,  embracing  a  point  of 
some  curiosity  in  our  practice,  as  a  subject  of  constitutional  law,  I  must 
first  advert  to  the  production  of  the  warrant,  dated  6th.  February  1836,  rati* 
fying  and  confirming  the  proceedings  in  this  process ;  and  consider  whether 
this  is  sufficient  to  obviate  the  objection  to  the  action  having  been  raised  by 
the  Lord  Advocate,  for  and  in  name  and  behalf  of  the  King,  supposing  that 
instance  objectionable  ;  for  if  that  will  cure  the  defect,  it  will  be  unneces- 
sary to  inquire  into  the  objection,  as. to  the  instance  in  the  suit  as  originally 
brought  into  Court. 

That  such  a  warrant,  granted  previous  to  the  institution  of  the  reducUbn,. 
would  have  been  sufficient  authority  to  raise- it  in  the  uame  of  the  Lord 
Advocate,  there  ean  be  no  doubt ;  and  it  is  argued,  that  it  should  validate 
the  proceedings  which  took  place  previously,  as  was  held  in  the  recent  case 
of  Wylie  v.  Adam,  5th  Feb.  18S6,  where  the  objection,  that  an  action 
had  been  raised  in  name  of  a  penon  out  of  the  country,  and  without  his 
knowledge  or  authority,  was  obviated  by  production  of.  a  mandate  from 
him.  But  there  the  action  was  brought  in  name  of  the  true  party,  .not  of 
the  agent  for  him  ;  and  the  objection  was  not  want  of  title,  but  want  of  au<«. 
tbority,  and  want  of  a  naandatary  for  a  party  out  of  the  country.  The  man- 
date fully  removed  that  objection. 

But,  supposing  the  Lord  Advocate  not  entitled  in  his  own  name  to  pr<K 
secute  an  action  in  right  of  the  Crown,  and  in  support  of  the  royal  preia- 
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24  Dec.  ISSid.  be  deduced  from  an  examination  of  the  Marions  cases  which  appear  in  tbs 
records  of  the  Court ;  and  an  inqniry  into  them  cannot  be  othawiM  thaa 
tedious,  because  it  must  be  minute,  otherwise  it  would  be  unsatisfactory. 
At  the  same  time  my  authorities  are  accessible  to  all.  I  haTe  no  pecoliar 
means  of  knowledge.  The  cases  I  refer  to  are  all  to  be  found  in  our  priat- 
ed  books. 

I  mi^y  premise,  that  in  England  the  King  pursues  in  bis  own  name;  sod 
if  a  subject  claims  any  thing  against  the  Crown,  he  applies  by  a  petition  of 
right,  on  a  plea  of  right,  for  permission  to  do  so.  The  King  grsnts  tbti 
permission,  and  a  commission  is  issued  for  trying  the  question  with  the 
King.    This  was  settled  in  the  time  of  Edward  I. ;  Blaekit  iiL  256. 

With  us  this  matter  is  now  <Hfferent,  for  the  King  does  not  pursue  m  his 
own  namOy  though  it  was  otherwise  at  an  early  period. 

The  earliest  notices  in  our  law  that  I  am  acquainted  with,  as  to  a  prose- 
cution of  a  civil  process  on  behalf  of  the  Crown,  are  these  >  The  Kiog 
pursues  Henry  Malevile  of  Camebe,  as  to  the  wardship  of  the  lands  of 
Granton,  16th  October  1478 ;  Axsia  Dom.  Cone,  p.  13.  On  27th  November 
1478,  the  King  prosecutes  the  persons  of  inquest  for  retonring  lands,  as 
held  blench,  instead  of  ward,  of  the  Crown ;  Ada  Dom.  Cone,  p.  19 ;  Ba^» 
p.  637,  c.  113.  The  King  against  Andrew  Mowbray  and  others,  17th  Jnne 
1487,  is  an  action  brought  in  virtue  of  the  prerogative,  for  buying  goods  sf 
a  prize  belonging  to  a  nation  at  amity  with  us  before  condemnation.  Ths 
King  ipost  frequently  appears  as  pursuer  in  his  own  name,  in  reductions  of 
services  and  retours,  when  erroneous  and  against  his  interest ;  the  King 
V.  the  Sheriff  of  Fife,  2d  April  1492,  Balf.  p.  247 ;  the  King  v.  the  Sheriff 
of  Air,  13th  Feb.  1495,  ibid, ;  the  King  v.  Lord  01iphan^  15th  Jan.  153% 
Sal/,  p.  433;  the  King  v.  Laird  of  Lundie,  26th  March  1541,  JSalf.  p.  291. 
This  is  stated  in  a  case  in  1541,  '  as  the  common  use  and  consuetude  is 

*  sic  cases ;'  Balf,  p.  291,  c  9. 
These  actions,  however,  came  to  be  prosecuted  sometimea  at  ther  instance 

of  the  Advocate,  when  against  the  persons  of  inquest,  as  temere  jniantes 
super  assisam ;  King's  Advocate  v,  Lyne,  2d  March  1452,  Balf.  p.  43S,  and 
other  cases  under  that  title.  If  not  specially  authorised  to  prosecute,  this 
must  have  been  as  prosecutor  for  crimes,  as  this  was  a  public  crime,  and 
punished  as  siicfa,  with  confiscation  of  moveables,  imprisonment,  and  in* 
famy. 

In  actions  against  burghs  for  dilapidatbg  their  common  good,  the  King 
at  this  early  period  appears  in  person  as  pursuer,  to  redress  the  wrong  done 
by  the  Magistrates,  his  own  officers ;  the  King  v.  the  Burgh  of  Aberdeen, 
ult.  Feb.  1491,  and  the  King  v.  Foulis  of  Elgin,  10th  Feb.  1491 ;  Balf.  p.  45, 
c.  14>  It  appears  that  this  instance  was  fortified  in  some  cases,  and  not  in 
the  name  of  the  King  alone,  as  it  is  declaied,  that '  The  King's  grace  and  bis 
<  Counsall  bee  gude  actioune  and  interes  to  cana  the  same  to  be  reatorit  and 

*  redressit  agane  in  integrum.' 
But  the  custom  of  the  King,  pursuing  in  person  these  civil  actions,  seems 

to  have  been  departed  from  about  the  middle  of  the  16th  century,  probably 
in  imitauon  of  the  practice  of  the  courts  of  France ;  for  we  find  the  Qaeen 
prosecuting,  by  her  Advocate,  the  Laird  of  Wemyss,  1st  March  1^ 
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M.  9080;  the  Laird  of  Cockpal,  10th  May  1557;  Lord  Ross,  26th  Feb.  24  Dec,  1636. 
1561,  Balf.  p.  426|  c  30  and  29,  some  of  these  being  against  persons  of  in-     s^s^^^ 
qaest.  ^'®'^  Advo- 

I  know  ci  no  instance  in  which  the  Sovereign  is  called  as  a  defender  in  ^^„^]m 
a  process.     On  the  contrary,  in  an  old  case,  reported  by  Kerse,  ilf.  7865,      — 
the  date  of  which  is  not  given,  it  is  said,  that  '  in  all  matters  where  the  Opinion  of 
'  King  has  interest,  albeit  his  officers  be  not  called,  yet  if  the  party  be  per- 

*  ceived  to  collnde  to  the  King's  prejudice,  the  King  s  Advocate  may  canse 

*  call  the  cause,  and  get  the  King  admitted  for  his  interest.'  It  is  not  said 
that  he  was  to  sist  himself  for  the  King's  interest;  and  the  King's  Advo- 
cate had  fall  means  of  hearing  of  every  such  process  in  Court ;  for  at  this 
time,  however  anomalbns  it  may  now  appear,  he  was  always  one  of  the 
Judges  of  the  Court  of  Session.  Sir  George  Mackenzie  mentions,  (  Works^ 
ii.  541,)  that  in  France  the  King's  Advocates  were  at  the  same  time  Judges ; 

*  and  this  was  so  decided  by  the  Parliament  of  Paris  in  June  1605, — and 
'  from  this  we  probably,  in  Scotland,  took  occasion,  a  little  after  that  time, 
<  to  make  Sir  William  Oliphant,  and  of  late  Sir  John  Nisbet,  both  Advo- 
'  cates  and  Lords  of  Session.'  Mackenzie,  however,  is  mistaken  as  to  this ; 
for  the  practice  is  much  earlier,  and  dates  back  to  the  original  institution  of 
the  present  Court  in  1532. 

Among  the  original  fifteen  ordinary  Judges  of  this  Court  was  Sir  Adam 
Otterbnrne,  who  was  King's  Advocate  from  1525  to  1538 ;  Bruntanand 
Ha\g*s  SeneUors,  p.  25.  He  was  also  Provost  of  Edinburgh  from  1524  to 
1535 ;  and  in  his  commission  as  a  Lord  of  Session,  he  is  so  designed. 

He  was  succeeded  as  King's  Advocate  by  Henry  Lauder  of  St  Germains, 
in  1538,  who  became  one  of  the  Lords  of  Session  in  1540;  Srunion  and 
Haiff*s  Senators,,  p.  63.  He  held  this  office  till  1561,  along  with  his  office 
of  King's  Advocate,  in  which  he  was  succeeded,  in  1558,  by  John  Spens  of 
Condie. 

Spens  was,  in  1561,  appointed  a  Lord  of  Session,  and  both  these  offices 
he  held  till  his  death  in  1573 ;  Bruntan  and  Haigs  Senators^  p.  105. 

Robert  Creichton  of  Elliock  wa»  appointed  joint«'advocate  with  Spens  in 
1560,  and  he  also  was  raised  to  the  Bench  in  1581 ;  Brunton  and  Ha\g9 
SenatarSy  p«  176. 

On  Spens'  death  in  1573,  David  Borthwick  of  Lochill  was  appointed 
joint-advocate  with  Creichtoun,  and  at  the  same  time  a  Judge  in  the  room 
of  Spens*,  and  retained  both  situations  till  bis  death  in  1581 ;  Brunton  and 
Haig*s  Senators,  p.  155.  *  . 

Creichtonn  died  in  1582,  and  was  succeeded,  both  as  King's  Advocate 
and  on  the  Bench,  by  David  M^Gill ;  Brunton  and  Haig*s  Senators,  p. 
117. 

It  is  unnecessary  to  pursue  this  further,  except  to  notice,  that  in  later  times, 
besides  the  instances  mentioned  by  Mackenzie,  it  appears  that  the  President, 
Sir  George  Lockhart,  was  ordered,  by  a  letter  from  King  James  YII,  to 
officiate  as  advocate  in  the  -Parliament  1686 ;  Fount  i.  416.  A  Judge 
pleading  before  the  Court  would  be  thought  singular  now ;  but  Sir  George 
Gilmour,  when  President,  pleaded  for  his  son-inrlaw,  having  been  declined 
as  a  Judge  on  account  of  his  relationship ;  FounL  i.  500.    * 

We  find  that  it  was  not  peculiar  to  the  office  of  King's  AdrocatOf  for  tha 


18  APPENDIX. 

24  Dec.  1836.  Sovereign  to  sne  in  his  name.    Thus  the  Queen  and  her  comptroller  porene 
^>^y^^    for  wrongous  intromission  with  rents  of  lands  ezcambed  by  Jamee  V,  28di 

^°i*^  d'^D^*'*  ^^^  ^^^^ '  ^^^'  ^^^^'     ^^^®  ^^®  Queen's  Advocate  appears  only  as  comi' 
slas.  ~   ^^^  ^'^''  ^^^  pursuers.     Although  the  Advocate  pursues,  in  name  of  onr  So- 

vereign  Lady,  reduction  of  a  decree  by  certain  cardinals,  depute  by  the  Pope, 

Opinion  of  jn  ^  case  with  the  Provost  of  St  Geilles,  if  this  was  in  the  Advocate's  name, 
the  proceedings  shew  that  the  Lord  Governor  authorised  them,  1546; 
Thomsons  AciSy  ii.  478. 

It  thus  appears  that  the  Sovereign  now  did  not  prosecute  in  his  owa 
name  alone,  and  thus  early  we  see  the  way  paved  for  the  person  of  the  So* 
vereign,  either  as  pursuer  or  defender  in  a  civil  process,  being  represented 
by  the  Officers  of  State. 

The  King's  Advocate  was  authorised  to  act  as  public  prosecutor  of  crimes 
in  the  time  of  James  VI.  This  is  implied  in  1579,  c.  78,  and  still  more 
expressly  by  1587,  c.  77,  which  authorised  the  Thesaurer  and  Advocate  to 
pursue,  although  the  private  party  did  not.  He  may  have  had  power  pre- 
viously from  the  Sovereign  to  prosecute  in  the  pleas  oiP  the  Crown  ;  bat  in 
that  large  class  of  crimes,  then  prosecuted  at  the  instance  of  the  private  par- 
ty, his  power  was  confirmed  and  firmly  recognised  by  these  statates ;  so  that, 
since  the  date  of  the  latter  act,  his  right  to  prosecute  all  crimes  has  beeo 
unquestioned ;  for  after  the  passing  of  the  first  of  these,  and  prior  to^tbe 
date  of  the  other,  this  Court  had  refused  to  sustain  his  instance  in  the  crimen 
falsi,  where  the  private  party  did  not  also  concar ;  Kmg*s  Advocate  v.  Chap* 
man,  June  1583;  King's  Advocate  o.  Forrest,  March  1584,  JSfor.  7896. 
But  immediately  after  this  his  title  is  sustained  in  such  a  case ;  Chalmers  v. 
Dick,  Spottistooodf  p.  166;  Thirlstane  «.  Durham,  Feb.  1597 ;  and  it  has 
not  been  disputed  since ;  Mar,  7897. 

The  Thesaurer's  interest  to  pursue  was  on  account  of  the  single  escheat 
which  fell  Uy  the  Crown  on  the  outlawry  or  conviction  of  a  felon.  The 
King's  Advocate  is  first  marked  m  the  record  of  the  Justiciary  Court,  as 
Lord  Advocate,  in  1598,  in  the  trial  of  Arnot  of  Woodmilne ;  Hume,  ii.  ISi. 

His  being  prosecutor  in  all  crimes  is  the  origin  of  his  right  to  pnnne  io 
contravention  of  lawburrows,  which  supposes  a  breach  of  the  peace,  and 
where  the  penalty  is  divided  between  the  King  and  private  party  ;  Bankttm^ 
p.  286,  §  172. 

Also  that  he  must  concur  in  actions  of  im probation,  because  if  the  writhe 
improved  as  false,  the  party  may  be  punished  for  forgery ;  BanktoUy  p.  297, 
§223. 

He  also  prosecutes  for  usury,  a  power  specially  given  by  1597,  c  247. 

These  are  processes  before  the  civil  court. 

It  appears  also,  that  when  the  King  had  made  a  gift  of  the  ward,  marriage, 
&c.  of  any  of  his  vassals,  when  the  donator  instituted  a  general  deciarator, 
besides  using  his  own  name,  it  was  also  at  the  instance  of  the  Advocate  for 
his  Majesty's  interest.  This  was  to  support  the  gift ;  and  the  snbscription 
of  Uie  King  at  the  gift  was  equivalent  to  a  mandate  to  do  so,  if  there  was 
DO  special  warrant  in  each  case ;  see  the  Styles  in  Dallas,  p.  240,  243,  253, 
and  258. 

In  like  manner,  a  summons  of  general  declarator  of  single  escheat  is  at 
V  the  instance  of  the  donator  and  King's  Advocate ;  Dallas^  p.  289. 
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'    But  a  snnimona  of  special  declarator  after  the  gift  ii  declared  in  general,  24  Dec.  1836. 
ia  at  the  instance  of  the  donator  alone ;  Dallas^  p.  290.  V^v^^ 

.     And  still  more,  to  shew  that  the  King  s  AdFocate  parsaes  only  to  support  Lord  Advocate 
the  gift,  andt  it  may  be,  in  virtue  of  it,  when  a  general  declarator  is  brought  ^'\J^^ 

upon  a  gift,  made  not  by  the  King,  but  by  a  Lord  of  regality,  he  does  not        

pursue  along  with  the  donator.     Accordingly  there  are  many  instances  of  Opinion  of 

such  actions;  King's  Advocate' and  Donator. v.  Lewis,  19th  Dec.  1672, 

Stair;  King's  Advocate  v«  Fairlie,  1st  Feb.  1678 ;  King's  Advocate  v:  Yea* 

man,  13th  and  28th  July  1680.     A  gift  of  recognition  was  also  at  one  time 

pursued  by  the  King's  Advocate  and  the  donator  ;  Dec.  1591,  the  Earl  of 

Cassilia;  Mor.  13,378.    But  afterwards  by  the  donator  alone;  Maitland, 

15th  Dec.  1669;  Lord  Haltoun,  29th  July  1672;  Mar.  13,382.     When 

no  gifi  had  been  made,  it  is  not  the  Advocate  alone  who  pursues,  as  in 

the  case  against  Lord  Colville  for  the  avail  of  his  marriage,  but  the  Lord 

Treasurer  and  the  Lord  Advocate  jointly ;  20th  Feb.  1677,  Stair. 

--.  Further,  there  is  the  style  of  one  summons,  in  Dallas,  p.  260,  a  summons 

of  disclamation  at  the  King's  Advocate's  instance,  which  is  raised  in  his  name 

*  for  our  interest,  and  thereby  having  for  our  use  land  behoof  sufficient  good 

*  and  undoubted  right  and  interest  to  prosecute  the  action  of  declarator  and 
'  disclamation  after  specified.'  Now,  admitting  that,  in  the  case  of  a  feudal 
delinquency,  such  aa  disclamation,  it  had  come  into.practice  that  the  King's 
Advocate  could  prosecute,  as  in  delinquencies  against  the  state  or  lieges, 
without  a  special  warrant,  this  would  be  far  from  supporting  his  right  to 
pursue  in  his  own  name  in  other  cases,  where  there  was  no  approach  to  de- 
linquency against  the  Crown,  and  where  no  usage  had. sanctioned  it.  It 
may  be  noticed,  that  Dallas  mentions  that  in  siich  a  summons  the  Lord 
High  Thesaurer,  and  Tbesaurer-depute,  as  well  as  the  King's  Advocate,  may 
be  jointly  pursuers :  in  other  words,  that  it  may  be  raised  at  the  instance  of 
the  Officers  of  State. 

:  Except  the  above,  I  really  do  not  know  of  any  one  civil  question  in  which 
the  Lord  Advocate  was  at  any  time  authorised  to  prosecute  in  his  own 
name,  on  behalf  of  his  Majesty,  without  a  special  mandate.  Indeed,  as  to 
the  general  declarator  on  gifts  from  the  Crown,  it  is  doubtful  if  a  special 
warrant  was  not  Issued,  as  will  appear  from  a  case  afterwards  to  be  noticed  ; 
but  were  this  otherwise,  when  we  consider  how  few  of  these  processes  now 
are  pursued,  for  all  those  following  on  feudal  delinquencies  are  abolished, 
or  in  desuetude,  and  a  service  is  no  longer  challenged  by  a  proceeding  against 
the  assize,  we  may  see  how  few  are  the  processes  which  the  Lord  Advocate 
can  now  institute  in  his  name. 

There  is  a  letter  of  the  King,  dated  I5th  August  1632,  Connell,  iii.  222, 
authorising  the  Advocate  to  pursue  a  reduction  where  teinds  are  underva- 
lued ;  and  the  commission  in  1641  expressly  gives  this  power,  so  that  it  is 
quite  clear  that  he  had  it  not  virtute  officii ;  Connelly  iii.  294.  Further,  it 
may  be  noticed  that  there  is  a  letter  from  the  King  in  1634  to  the  Commis- 
sioners,  directing  that  there  shall  be  no  valuation  of  teinds  until  the  The* 
saurer,  or  Thesaurer- depute,  is  heard  for  the  King's  interest  in  regard  to 
his  annuity ;  Connell,  i.  476 ;  so  that  it  is  not  the  King's  Advocate  who 
is  to  protect  the  interest  of  the  Crown  in  this  matter. 

In  the  questions  relating  to  the  forfeited  estates,  the  Lord  Advocate  pur* 


20  APPENDIX- 

£4  Dec.  1836.  Bues  and  defends.    But  this  is  by  special  statntes,  20th  Geo.  11.  c.  41,  sect 

^^mi^ym^     23,  and  Slst  Geo.  II.  c.  16,  sect.  2,  clearly  implying  that  he  had  no  inherent 

Lord  Advocate  right  to  appear  on  behalf  of  the  Commissioners ;  yet  so  nataral  is  the  idea, 

fflas.  ^      ""*    ^^^^  when  the  Crown  is  defender,  the  Officers  of  State  are  its  proper  repre- 

sentatives  to  be  called  into  Court,  that  Monboddo  reports  three  daims  aris- 

OpinioD  of       ing  out  of  forfeitures,  whether  correctly  or  not  I  do.not  know,  as  baying  been 
brought  against  them.     It  is  otherwise  in  Falconer. 
Lord  Bankton  expressly  lays  down  the  law  thus,  that '  the  King's  Ad- 

*  vocate  cannot  insist  upon  the  King's  interest  for  one  party  against  another, 

*  without  a  special  warrant ;  Sup,  vol.  ▼.  p.  770,  772,  774,  b.  ir.  tit.  S, 
§  29.  This  was  so  decided  in  Earl  of  Soutbesk,  20th  Jan.  1680,  a  judgment 
pronounced  in  presence  of  the  Duke  of  Albany,  when  the  Court  would  not 
probably  incline  to  abridge  the  privileges  of  the  Sovereign  or  his  Advocate ; 
and  further,  it  was  expressly  found,  that  he  '  cannot  prosecute  any  action  at 

*  the  King's  instance,  tending  to  challenge  the  right  of  any  of  hie  Majesty's 

*  subjects,  without  a  special  mandate  to  that  effect ;'  Lord  Advocate  v. 
Moncrieff,  2d  Feb.  1693. 

In  FonntainhaH's  report  of  this  case,  it  is  mentioned  that  the  law  is  so 
laid  down  by  Hope ;  and  therefore,  when  Dallas,  as  referred  to  by  the  Lord 
Advocate,  who  published  his  Styles  in  1697,  mentions,  that  *  there  be  snm- 
'  mons  of  reduction-improbation  and  declarator,  at  the  King's  Advocate 

*  his  instance,  and  sometimes  of  the  Thesaurer'sy  for  his  Majesty's  interest, 

*  against  subjects,'  as  he  does  not  say  that  the  pursuit  in  these  cases  n 
without  a  special  mandate,  it  must  be  implied,  that,  in  ternos  of  this  jndg* 
nient,  such  actions  were  specially  authorised  according  to  the  then  recog- 
nised law.  For  that  this  was  quite  recognised  law  appears  further  from 
the  two  following  cases,  not  hitherto  noticed  on  either- side:  -The  Kiag^s 
Advocate  and  Fenars  of  Scoone  pursue  a  dedarator  against  Lord  Stor- 
mont,  as  to  his  right  to  exact  certain  services  in  their  charters  from  the 
abbey  of  Scoone.  It  is  pleaded  in  defence,  No  process  at  the  King's  Ad- 
vocate's instance,  for  he  can  pursue  none  of  the  King's  vassals  without  s 
special  mandate  and  warrant  from  his  Majesty.  The  answer  is,  It  is  only 
in  reduction  and  improbation  that  the  Lord  Advocate  needs  a  special  war- 
rant. The  majority  of  the  Court  held  that  the  King's  Advocate  cannot 
insist  alone ;  and  refused  process  tiU  the  instance  by  the  feuars  was  sop- 
ported  by  production  of  their  rights ;  28th  Jan.  1697,  Fount*  Indeed,  it 
is  clear  they  had  a  good  title  to  pursue' without  any  aid  from  the  Crown, 
whose  interest  to  insist  does  not  well  appear ;  but  the  defender  does  not 
venture  to  dispute,  that,  at  least  in  a  reduction,  a  special  mandate  is  ro- 
quired. 

The  other  case  is  the  King's  Advocate  and  Douglas  against  certain  tacks- 
men and  vassals  of  the  late  bishops,  who  pursue  reduction-improbation  io 
support  of  a  grant  out  of  these  teiuds,  now  in  the  King's  hands,  by  the  abo- 
lition of  Episcopacy.  The  first  defence  is,  That  such  an  action  cannot  be 
pursued  without  a  special  warrant  from  his  Majesty ;  and  his  gifting  a  sam 
out  of  these  casualties  cannot  support  this  action.  The  answer  is.  The 
King's  Advocate  is  empowered  to  pursue  this  cause  by  a  commission  from 
the  Lords  of  Treasury, .  which  is  equivalent  to  a  mandate  from  the  King* 
The  defence  was  repelled,  28th  Dec.  1698 ;  Fount*    So  that,  eren  where 
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lliere  waa  a  donator  pnrsabg,  the  King  s  Advocate  did  not  pretend  he  had  24  Dec  183& 
any  right  to  join  in  the  suit  nrtute  officii ;  so  that  it  may  be  doubted  whe-     V^v*^ 
ther  the  Styles  in  Dallas,  already  alluded  to,  warrant  any  inference  that  there  ^<>^^  Advo- 
was  no  special  warrant  m  addition  to  tbe  gift.  Dunglas. 

Farther,  at  a  more  recent  period,  whOe  H  was  found  thtft  he  might  insist      -— - 
in  a  declarator  of  boundaries,  as  protecting  the  rights  of  the  Crown  from  ^^^^  ®^ 
encroachments,  it  was  held,  that  in  reductions  of  grants  from  the  Crown, 
the  Lord  Advocate  must  produce  a  special  warrant ;  Earl  of  Breadalbane 
V,  Mensies,  2dth  July  1735.    In  fact,  in  this  case,  he  was  properly  sup* 
porting  the  grant  of  the  Crown  in  favour  of  Lord  Breadalbane. 
'   But  it  is  said  that  instances  are  to  be  found  of  redactions  supported  at 
the  instance  of  the  Lord  Advocate  alone,  without  any  special  warrant,  and 
in  virtue  of  his  office ;  and  reference  is  made  to  the  case  of  tbe  reduction  of 
the  grant  to  Lord  Morton,  of  Orkney  and  Shetland,  29th  Feb.  1669;  and 
at  the  pleading,  reference  was  also  made  to  Lord  Advocate  v,  Rankin, 
15th  Feb.  1667,  the  reductiop  of  a  decree  of  the  Admiral.     These,  it  will 
be  observed,  are  both  prior  in  date  to  the  above  cases,  and  therefore  could 
not  DOW  be  quoted  as  authoritative ;  but  truly  this  last  was  rather  an  unfor- 
tanate  reference ;  .for  although  the  title  of  the  report  simply  mentions  the 
Advocate  as  pursuer,  on  reading  the  decision,  it  will  be  seen,  that  it  had 
been  objected,  that  neither  the  Officers  of  State,  (observe,  the  Officers  of 
State,)  nor  the  Commissioners  of  Prizes,  had  been  called  in.  the  process  be- 
fore the  Admiral,  and  a  special  application  had  been  made  to  the  King,  and 
he  had  granted  express  warrant  to  his  Advocate  to  insist  in  the  redaction : 
so  adverse  is  this  to  the  pursuer's  plea.     And  I  cannot  but  believe  that  a  si« 
milar  authority,  or  a  warrant  from  the  Privy  Council,  had  been  given  in  tbe 
other  case  also ;  which,  although  at  passed  in  absence,  was  too  important  a 
proceeding  not  to  have  been  conducted  by  Sir  John  Nisbet,  then  King's 
Advocate,  with  all  due  formality.     The  decree,  which  was  at  the  instance 
of  bis. Majesty's  Advocate  for  his  Majesty's  interest,  was  ratified  in  Parlia- 
ment by  the  act  1669,  c.  19,  which  again  annexed  Orkney  and  Shetland  to 
the  Crown;  Thomson* s  AcU^  vii..566.     I  am  the  more  inclined  to  believe, 
that  if  the  records  of  the  Privy  Council  were  searched,  or  the  process  exa- 
mined, such  authority  would  be  found,  as  in  that  reign  it  was  so  much  the 
custom,  even  in  prosecutions  for  crimes,  where  tbe  Advocate's  power  to 
prosecute  was  undoubted,  to  have  a  warrant  from  the  Privy  Council,  or  un- 
der the  King's  own  hand ;  Maekenxies  Worksy  ii.  228. 
.    Indeed,  it  must  not  be  held  that  in  those  cases  in  the  reports,  where  the 
Lord  Advocate  is  alone  mentioned  as  the  pursuer,  which  indeed  are  not 
many,  and  no  mjention  is  made  of  his  warrant,  as,  for  instance,  King's  Ad- 
vocate V.  Earl  of  Nithsdale,  25tli  Feb.  1679,  and  King's  Advocate  v.  He« 
ritorff  near  Drumshorlan  muir,  12th  Nov.   1684,  and  19th  Feb.  1686, 

(Fauni*)  that  therefore  there  was  none;  for  in  the  important  case  of  the 

Earl  of  Lauderdale  and  other  officers  of  the  Mint,  19th  Jan.  1683,  (Founts) 
in  which  the  parties  were  found  liable  in  solidum  for  the  -sum  of  L.72,000 
sterling,  the  pursuer  is  stated  to  he  his  Majesty's  Advocate.  He  is  also 
pursuer  in  a  question  against  th6  creditors  of  the  Earl  of  Argyle,  29th  Jan» 

1 68i ;  and  if  the  reports  on  these  dates  alone  are  considered,  it  might  be 
argued,  thathe  insisted  in  tliese  processes  virtute  officii  for  the  Crown;  but 
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24  Dec  1836.  by  a  notice  on  7ih  November  1682,  it  will  appear,  that  he  ia  apecUly  an- 
thoriHed  to  prosecate  the  first  action  before  the  Court  of  Seseion ;  and  the 
proceedings  in  the  other  are  by  special  commiMion  to  the  Coart,  and  war- 
rant from  the  King.  See  notices  on  Ist  March,  7th  April  and  24th  Sep- 
tember 1683.  Moreover,  in  the  recent  cases  of  Lord  Advocate  «.  Lord 
Dundas,  17th  May  1830,  and  Lord  Advocate  «.  Lord  Mansfield,  same  day^ 
(which  are  strangely  enough  referred  to  aa  supporting  the  instance  in  the 
present  case^)  the  summonses  expressly  bear  to  be  at  the  instance  of  '  oor 
*  Advocate  for  our  interest,  in  virtue  of  a  mandate  under  onr  Royal  Sign* 
^  manual  to  that  effect.'  Yet  no  notice  is  taken  of  this  in  the  reports.  It 
is  so  also  in  the  recent  case  of  Robertson  of  TuUibeltoa.  The  case  in  tlie 
Dictionary,  the  Relist  of  Murray,  18th  Feb.  1502,  is  said  to  be  against  the 
King's  Advocate.  Adverting  to  the  history  of  the  office,  I  was  surprised 
at  this ;  but  on  looking  into  Balfonr's  Praclicks^  p.  237,  from  which  this 
decision  is  taken,  it  appears  that  this  is  a  mistake ;  the  defender  ia  the  King's 
doaator. 

The  King's  Advocate,  from  his  office,  was,  of  course,  employed  in  eon- 
ducting  the  processes  in  which  the  King  was  concerned ;  and  the  eircnm- 
stance  of  his  being  a  judge  also  in  the  civil  court,  where,  of  coarse,  he  ceuld 
not  judge  in  the  King's  causes,  will  not  appear  so  anomalous,  when  it  is  rs« 
collected  that  criminal  causes  were  the  province  of  another  court ;  and  the 
Parliament  and  Privy  Council  also  disposed  of  many  causes  now  belonging 
to  the  Supreme  Civil  Court. 

The  Lord  Advocate  adverts  to  the  circumstance,  that  the  King^s  Advo- 
cate was  one  of  the  Officers  of  State.  He  was,  and  is  so ;  though  he  was 
not  a  very  high  officer,  nor  one  of  the  earliest,  nor  had  any  peculiar  powers 
as  such.  Little  aid  can  be  derived  firom  this  circumstance,  in  support  of 
the  title  to  pursue  the  present  action,  because  it  is  not  as  an  Officer  of  State, 
but  as  King's  Advocate,  that  he  insists. 

The  first  appearance  of  the  Officers  of  State  as  a  separate  and  recognised 
body  in  the  state,  so  far  as  I  am  aware  of,  is  in  the  Parliament,  1st  October 
1487,  in  the  time  of  James  111.;  Thomson's  AeU^  ii.  175;  but  the  Ad- 
vocate is  not  among  them,  although  the  King  had  then  sneh  an  officer, 
as  he  appears  previously  in  a  process  against  John  Ellem  of  Butterden  sod 
others  in  1479;  Thomsotis  Ads,  ii.  125.  It  is  stated  ia  a  report  abont 
the  precedency  of  these  officers,  given  into  Parliament,  that  the  clerk-regis- 
ter is  mentioned  in  the  rolls  of  Parliament  as  an  Officer  of  State,  io  I4d2; 
Thomson's  Acis,  vii.  200.  The  King's  Advocate  (Sir  A.  Otterbnme)  is 
mentioned  as  one  of  the  Commissioners,  with  the  powers  of  ParHameot,  m 
1523.  He  was  then  a  member  of  Parliament  as  Commissioner  for  Edio- 
burgh,  of  which  be  was  also  provost;  Thomsons  Acts,  ii.  292.  But  he  i' 
not  among  the  Officers  of  State,  not  yet  having  attained  that  dignity.  He, 
however,  is  a  member  of  the  Secret  Council  in  March  1525-6;  Thorntons 
Acts,  ii.  299.  - 

The  first  appearance  of  the  King's  Advocate  in  Parliament  as  an  OBeer  o! 
State,  and  he  is  placed  at  the  bottom  of  the  list,  seems  to  bo  in  1540,  pre* 
vious  to  which  he  was  only  an  pfficer  of  the  Crown,  not  yet  raised  to  tbs 
rank  of  an  Officer  of  State,  or  with  its  important  duties  and  privileges;  Thorn' 
sons  Ads,  ii.  355  and  368.    His  salary  in  1 582  was  only  L.40  Scots ;  Bn»' 
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(on  and  Haig^s  Hisiory,  p.  179 ;  and  it  is  remarkable  that  the  Advocate  for  24  Dec.  1830. 
^  the  popri  a  most  benevolent,  and  at  that  time  I  believe,  peculiar  feature  in     ^^^m>s^^ 

our  jnrispmdence,  had  a  salary  of  half  that  sum  paid  by  the  Crown  in  1557 ;  ^^^  Adro- 
Ibid.  p.  133.   Nor  was  the  deficiency  of  salary  as  King's  Advocate  made  np  DungUs. 

by  his  emoluments  as  a  Judge,  for  I  do  not  know  that  at  that  time  the      

Judges  had  any  salary.     Their  predecessors,  the  Lords  of  Session,  are  ex-  ^P^'^ionttf 
'  pressly  required  to  beat  their  own  costs ;  and  the  better  to  do  this,  they  were 

to  have  the  King  s  unlaw  of  the  Court,  which  is  408.  divided  between  them 
and  the  Clerk  Register;  1451,  c.  63.  Nothing  is  said,  as  to  salary  at  the  in* 
stitation  of  the  present  Court ;  and  by  1579,  c.  93,  the  King  declares  he  will 
not  present  as  an  ordinary  judge  any  one,  who,  among  other  qualifications 
for  the  office,  hae  not  <  sufficient  living  of  his  awin.'  The  act  1587,  c  43, 
ordains  as  the  peine  of  malitions  Pleyers,  that  the- party  against  whom  decree 
*  is  given  shall  pay  to  the. Lords  '  twelve  pennies  of  every  pnnde*  recovered 

'  before  them,  to  be  levied  in  the  same  way  as  the  40  shillings  of  ilk  decree  of 

?  before,  which  seems  to  have  been  their  only  emolument  previously. 

If  the  office  of  King's  Advocate  was  not  very  amply  remunerated  in  those 
days,  it  would  appear  that  the  King's  Advocate  was  sometimes,  in  the 
exercise  of  his  office,  called  upon  to  do  what  we  sbould  now  reckon  not  very 
becoming  an  Officer  of  State ;  for  it  appears  that  the  summons  of  treason 
against  James  Colville.of  Easter  Wemyss  is  executed  at  the  Cross  of 
Edinhorgb,  '  before  thir  witnesses,  Maister  Henry  Lauder,  Advocate  to  our 
'  Soverane  Lord,'  and  three  other  witnesses,  common  people,  without  design- 
nations  ;  and  Lauder  is  actnally  examined  on  oath,  along  with  the  other 
witnesses  before  Parliament,  to  verify  the  execution  of  the  messenger ;  1 8th 
July  1539,  Thomson* s  AclSt  ii.  354.  He  is  not  even  employed  where  we 
might  have  expected  that  he  would  be ;  for  my  Lord  Secretar  and  the  Clerk 
of  Register  present  a  letter  from  the  King  to  the  Lords  of  the  Articles  in 
1540,  about  an  excambion  between  the  Abbey  of  Dunfermline  and. the 
Crown ;  Thomsons  Acts,  ii.  366. 

The  Officers  of  State,  I  havis  said,  are  first  entered  in  the  Rolls  of  Par* 
liament  in' 1487,  and  in  the  next  Parliament,  1487-8,  they  are  enumerated 
under  the  term  clerici;  T/iomson's  Acts,  ii.  ISO.  They  are  again  termed 
clerici  *  in  the  Parliament  3d  February  1489-90.  But  this  title  is  dropped 
in  1491,  and  does  not  seem  again  to  be  applied  to  them ;  Thomsons  ActSf 
ii.  216. 

They  seem  first  to  be  mentioned  aa  officiarii  in  the  Parliament,  16th 
April  1567,.  the  first  after  Queen  Miury  returned  to  Scotland,  and  in  which 
she  presided  in  person,  where  the  Lorda  of  the  Articles  are  set  down  una 
cum  officiariis,  and  then  follow  six  officers,  the  last  of  which  is  the  Advo- 
cate ;  Thomson's  Aets^  ii»  547. 

When  a  summons  of  treason  was  raised  against  any  one,  it  was  in  the 
King's  name,  addressed  to  the  Lyon  King-at^Arms  and  heralds,  command- 
ing them  to  cite  the  delinquent  to  appear  before  him  or  his  justice  in  Par- 
liament, and  it  was  conducted  by  the  Advocate,  no  instance  being  usually 
specified.     After  the  Restoration j  such  summonses  are  pursued  at  instance 

•  It  is  a  singular  coincidence,  that  in  the  native  Courts  of  India,  the  lower 
officers  of  Government  are  designated  by  the  plural  of  an  Arabic  word,  which  in 
the  singular  simply  means  a  clerk.— 11/a/ro/mV  Mem,  of  Lord  Clive,  vol.  ii. 
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2i  Dec.  1836.  of  Uie  Advocate  as  the  public  prosecutor  of  criines,  in  imitation  of  the 

mon  style  of  iDdictmeots  then  used.  During  the  latter  part  of  the  preee- 
ding  reign,  the  practice  was  for  the  Parliament  to  ordain  a  summons  to  be 
raised  at  the  instance  of  the  King's  Advocate  and  6re  others,  as  procnrtton 
for  the  estates  of  the  kingdom,  as  in  the  case  of  Earl  of  Montrose,  1641 ; 
Thoniions  Acts,  t.  345. 

When  a  party  thought  himself  unjustly  forfeited,  and  wished  U>  set  aside 
the  decree,  he  did  not  bring  it  directly  against  the  King,  nor  against  tiie 
King's  Advocate,  who  had  carried  on  the  process  of  forfeiture,  but  agsiatt 
those  who  were  in  possession  of  his  estate,  as  well  as  the  King's  Adrocat& 

Thus  John  Stirling,  sometime  of  Kier,  raises  a  sumnaons  against  tbe 
King's  Advocate  and  three  persona,  donators  of  his  estate,  10th  May  1537; 
Thomson's  Acts,  ii.  319. 

In  like  manner,  the  redaction  in  1567,  of  the  forfeiture  of  theEariof 
Hnntly  and  other  Gordons,  is  brought  against  the  Justice*Genera1,  dis  two 
Advocates  of  the  Queen,  her  Thesanrer  and  Comptroller  for  our  said  S(h 
verane  Ladie's  interest,  and  all  others  having  intcfrest ;  Thomsofis  AetSf  ii* 
588.     In  this  case  the  estates  had  not  been  gifted. 

One  other  instance  may  he  noticed :  The  reduction  of  the  foifeituie  of 
the  Earls  of  Angus,  Huntly  and  Errol,  is  raised  against  the  Thesaurer,  and 
Comptroller,  and  Advocate,  and  against  the  Clerk  of  Register  and  ba 
deputes,  keepers  of  the  process  of  foHauItrie,  and  all  otbere  having  intereit; 
Tkoms<nCs  Acts,  iv.  124. 

The  Treasurer  and  Comptroller,  in  these  last  instances,  were  aa  macb  the 
protectors  of  the  Cr6wn*s  interest  as  the  Advocate  could  be.  The  6nt  of 
these  officers  levied  the  casualties  of  superiority  and  customs  due  to  tbe 
Crown ;  the  other,  the  maills  and  duties  of  the  Crown  lands ;  Diseourtpar* 
iiculier  (TEcosse,  p.  2. 

His  otficers  are  cited  instead  of  the  Sovereign,  and  to  defend  his  intsRiti 
on  the  ground  that  it  was  thought  improper  to  call  the  King  peraouaHy  into 
Court.  The  rule,  however,  was  not  extended  to  the  R^enU  Thoi  the 
Queen  Regent  is  defender  in  a  reduction  of  a  forfeiture  in  1558;  7%o** 
sons  Acts,  ii.  520 ;  John  Duke. of  Albany,  in  1525,  (Ibid.  Ti.  298);  tod 
James  Earl  of  Arran,  in  1543,  (IbilL  ii.  440,)  along  with  the  Treasurer  and 
Advocate,  or  donator,  the  parties  having  interest. 

The  instances  are  innumerable,  shewing  that  the  King's  Advocate  did  not 
insist  for  the  Crown  s  interest,  but  when  he  did,  only  in  concurrence  vit^ 
other  officers.  Thus,  an  action  is  brought  by  one  designing  himself  heri- 
table few  fermorar,  and  immediate  tenant  of  lands,  against  the  Clerk  or 
Register,  Comptroller  to  our  Sovereign  Lord,  and  his  Highness  AdrodM 
for  his  Majesty's  interest,  in  the  matter  under  written ;  the  Clerks  of  Reff^ 
to  produce  certain  rentals,  and  to  have  them  declared  authentic,  snd  tbe 
Others  to  desist  from  troubling  the  pursuer;  ThonwnCs  AcU,  i^*  ^ 
Again,  questions  and  controversies  between  his  Majesty's  High  Treasarer, 
Comptroller,  and  Advocate  for  his  interest,  and  the  Archbishop  cf  St  As- 
drews,  are  submitted  by  the  Archbishop,  and  his  Majesty's  oificeFB  above 
named,  1609;  Thomson's  Acts,  iv.  453.  Nay,  proceedings  are  held  b/ 
others  of  the  King's  officers,  without  the  concurrence  of  the  Adrocstet  m 
what  may  be  called  their  own  departrocnU     Thus,  a  question  as  totberii;b> 
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of  an  lieir  to  serre  to  lands  comprised  from  his  father,  on  which  senrice  had  24  Dec.  1896. 
not  been  taken,  is  tried  by  the  Comptroller  in  an  action  against  Lord  Sem-     ^^V^^ 
pil ;  24ih  Feb.  1555,  Balf.  p.  424,  c  21.  ^I*1.^lI^ 

Again,  at  the  Treasurer's  instance,  a  case  is  advocated,  and  a  comprising  Dunglas. 
discharged,  because  the  defender  was  fogitire  for  treason ;  the  conseqaence      -^-;— 
of  which  was,  that  his  single  escheat  fell  to  the  Crown,  and  was  under  the  ^^^  ^ 
charge  of  the  Treasurer;  May  IGll,  JIf.  4698. 

The  King's  IVeasnrer  and  Advocate  pursue  an  action  for  usury ;  March  2. 
1611,  M.  7327.  A  bastard  having  died  after  arrestment,  the  creditor 
calls  the  Treasurer  and  Advocate  for  the  King's  interest  in  the  furthcoming; 
Clerk,  26th  Feb.  1611,  M.  778.  And  Lord  Stair,  iii.  3. 46,  says  expressly, 
that  a  bastard's  creditor  may  affect  his  estate  after  his  death,  so  aa  to  ex- 
clude the  donator  or  fisk,  '  by  adjudication  contra  haereditatem  jacentem, 
'  calling  the  Officers  of  State  and  donator.'  , 

The  reduction  against  the  Earl  of  Strathem,  22d  March  1633,  is  ait  the 
instance  of  the  King,  his  Treasurer,  and  Advocate.  The  King  claimed  as 
nearest  heir,  in  virtue  of  his  descent  from  Robert  111.;  Durie. 

Certain  Covenanters  having  been  tried  in  absence  by  the  Justice,  at  the 
instance  of  the  Advocate,  by  warrant  of  the  Privy  Council,  on  the  16th  and 
16th  August  1667,  and  doubts  having  occurred  aa  to  the  legality  of  such  a 
proceeding,  queries  are  presented  to  the  Lords  of  Session,  not  by  the  Advo- 
cate but  by  the  Treasurer-Depute,  although  drawn  up  by  the  Advocate. 
The  deliverance,  26th  February  1667-8,  is,  that  it  was  legal;  and  the  act 
1669  was  passed  accordingly;  Mackenzie's  Works,  ii.  74;  see  also  Stairs 
Dee.  ii.  451 ;  Thomson's  AeUy  vii.  562. 

Nay,  so  late  as  1685,  the  Duke  of  Qneensberry,  as  constable  and  captain 
of  the  Castle  of  Edinburgh,  brings  a  reduction  against  the  heritors  and  pos- 
sessors of  the  King's  stables,  alleging  they  were  annexed  property,  as  part 
and  pertinent  of  the  Castle;  11th  March  1685,  Fount 

The  act  1600,  c.  14,  distinctly  recognises  the  practice  of  the  King's 
officers  pursuing  and  defending  the  King's  causes,  and  provides  against  their 
negligence  in  doing  so.  According  to  the  pursuer's  argument  this  act 
should  have  been  made  applicable  to  the  King's  Advocate  alone. 

Perhaps  your  Lordships  will  pardon  me,  if  I  occupy  a  few  moments  in 
pursuing  this  historical  detail  as  to  the  Officers  of  State. 

The  Officers  of  State  were  members  of  Parliament  in  virtue  of  their 
offices,  and  also  voted  with  the  Lords  of  the  Articles  ;  Mackenzie's 
fVorkSf  ii.  537.  We  may  presume  they  were  always  members  of  the 
Secret  or  Privy  Council,  and  in  fact  they  formed  what  was  equivalent  to  the 
Cabinet  Ministers  of  the  Scottish  Monarch.  Hence  the  act  1585,  c.  13, 
which,  in  the  general  case,  abolished  the  practice  of  summoning  a  person  to 
answer  super  inquirendis,  has  this  exception,  unless  the  letters  be  subscribed 
by  at  least  four  of  the  chief  Officers  of  State,  the  Chancellor,  Thesaurer,  or 
Secretar,  being  always  one.  It  may  be  noticed,  that  the  Advocate  is  not 
mentioned  here,  but  this  probably  because  he  was  prosecutor  of  state  crimes. 

The  Officers  of  State  had  an  appropriate  place  in  the  Scottish  Parliament ; 
SpoUisitood  's  Hvitory^  ^PP'  P«  ^^*  I'hey  sat  on  a  bench  one  step  lower,  and 
immediately  next  in  front  of  the  throne,  the  Chancelk>r  sitting  in  the  middle, 
and  the  rest  on  either  side  of  him ;  (next  to  them  in  front,  and  only  one  step 
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n  Dec.  1d36.  lower,  sat  the  Lerde  of  Seftsion)  ;  and  as  the  Officers  of  State  voted  both 
V^s/^*^     with  the  Lords  of  the  Articles  and  in  Parliament,  their  influence  in  fsTonr 

Lord  Advoeale  ^f  ^be  Crown  was  of  course  great,  and  some  jealousy  seems  to  have  occur- 

'l^^  *  red  on  this  head,  so  that  James  VI.  in  1617,  agreed  that  more  than  eight 

— ->  should  never  vote  with  the  .Articles,  or  in  Parliament ;  Thomsons  AeU^ 

Opihion  of  jy^  525 ;  and  it  was  ono  of  the  prerogatives  of  the  Crown  which  Chsrles  I. 
was  obliged,  in  1641,  to  surrender;  Thomson's  AcU,  r,  4X^3  ;  so  that  the 
right  of  nominating  them,  as  well  as  the  Lords  of  Session  and  membenof 
the-  Privy  Council,  was  conferred  on  the  Estatiw  of  Parliameot ;  at  lesst  the 
nomination,  was  to  be  with  their  advice^  and  it  was  to  be  ad  vitam  aot  ctd- 
pam.  lu  1649  this  right  of  nomination  was- assumed  by  the  Ebtates  alone; 
Thomsons  AcU^  vi.  421,  This  was  rescinded  at  the  Restoration,  and  the 
royal  prerogative  again  restored,  when  the  Officers  of  State  came  to  be 
distinguished  into  the  Great  and  the  Lesser,  and  in  the  latter  class  was  the 
Lord  Advqcate;  see  Pari.  1696,  vol.  x.  p.  3.  and  4.  Considering  the 
manoer  in  which  the  Lords  of  the  Articles  were  chosen,  and  the  additioa 
to  the  influence  of  the  Crown,  by  the  Officers  of  State  voting  along  with 
them,  there  probably  never  had  been  occasion  for  the  Sovereign  to  clsin  a 
Teto  upon  aify  of  their  resolutions ;  and,  accordingly,  it  does  not  seeai  ts 
have  been  ascertained  that  he  had  any  such  privilege.  It  was  admitted  tbtt 
he  had  a  negative  in  Parliament,  although.  Fouatainhall  saya  tliis  is  not  verj 
aneient  with  us ;  vol.  L  p.  152.- 

By  1690,  c  3,  the  Offieera  of  State  might  be  nominated  to  be  prespot 
with  committees  of  Parliament,  but  they  were  only  to  propose  and  debate^ 
but  not  to.  vote.  .  They  continued,  however,  to  vote  as  membeia  of  Farlja> 
Blent.-    But  to  return  from  this  digression.. 

The'  custom  which  we  have  seen,  of  summoning  those  Officers  of  State 
whose  departments  of  duty  would  be  afiected.  by.tbe  proceedings,,  migfal 
easily  have  paved  the  way  for  the  practice  of  sumiiioning  the  whole  Oflicen 
of  State  to  represent  the  Crown  in  questions  in  the  civil  court,  and  will  abo 
account  for  their  appearance  in  behalf  of  the  Crown  as  pursuers.  Bot  per- 
haps the. practice  may  be  traced  to  the  letter  of  the  King,  or  at  least  it  wai 
rivetted  by  the  publication  of  this  letter  at  the  Priry  Council,  ISth  Deceni" 
ber  1683,  by  which  he  commissioned  his  seven  great  Ministers  of  Stats  to 
manage  the  aflairs  in  Scotland ;  {Founit  i.  250)  : — The  Chancellor,  High 
Trettsarer,  Justice- General,  Privy  Seal,  Treasurer- Qepute,  Clerk- Register, 
King*s  Advocate,  and  the  Secretary,  if  in  Scotland ;  tlius  leaving  oat  die 
Justice- Clerk,  the  only  Officer  of  State  omitted,  and  putting  the  Jiuiice* 
General  in  his  stead.  Tbey  called  themselves  the  Secret  Comiaittee. 
Fcsintainhall  says,  *  They  are  as  tlie  articles  to  the  Parliament,  to  be  a  pre- 
^  paratory*  Committee  to  the  Privy  Conncil,  to  mould,  form  and  prepare 

*  naattera,  so  that  the  rest  of  the  Councillors  will  have  little  roor«  to  do,  aa^* 
^  to  ratify  their  conclusions.     There  is  nothing  to  be  proposed  in  Cooncil, 

*  and  no  account  of  affiaira  or  recommendations  to  be  transmitted  to  dM 

*  King,  but  by  them.' 

Considering  the  importance  thus  conferred  on  the  Officers  of  Sute  in  the 
management  of  public  afiairs,  it  was  extremely  natural  that  tliey  abooM 
come  to  be  held  m  representing  the  Sovereign,  being  those  to  whom  aaj 
claim  by  a  subject  upon  the  Sovereign  was  to  be  addressed,  and  whose  opi" 
nion  would  most  probably  lead  to  iu  admission  or  rejection ;  so  that  iaataad 
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the  officer,  in  his  pecaliar  department,  being  called  as  defender,  or  setting  24  Dec.  ISM 
himself  forth  as  parsuer  on  behalf  of  the  Crown,  as  formerly,  the  Officers  of    V^y^*/ 
State  appeared  as  pursuers  or  defenders ;  and  accordingly  we  find  that  this  Loj<*  ^^JT*^ 
form,  unknown  before,  has  been  invariably  observed,  at  least  from  a  period    j^ 
soon  after  the  date  of  the  above  letter,  and  uniformly  ever  since,  in  all  cases        - — 
where  the  Crown  is  defender,  and  in  most  cases  also  where  the  Crown  is  9^"*"*"  ^ 
pursuer.     Thus  the  mutual  declarators  as  to  relief  from  a  subtCkck  of  the 
excise  of  Fife,  on  account  of  a  supervenient  law,  is  at  the  instance  of  the 
Officers  of  State  ;  Crawfoni,  Ist  July  1696,  Fount     In  a  process  of  valua- 
tion of  teinds  in  1699,  the  Officers  of  State,  along  with  others,  were  called 
as  defenders ;  Connel,  i.  426. '  The  Earl  of  Morton,  in  1701,  raised  a  re- 
duction of  the  forfeiture  which  carried  off  Orkney  and  Shetland  from  his 
family,  and  directed  it  against  the  Officers  of  State ;  77unnson*$  Acts^  Xt 
272,  839. 

In  a  competition  between  the  donator  of  the  late  Earl  of  Dunfermline's 
forfi^iture  and  the  creditors,  not  the  Lord  Advocate,,  but  the  Officers  of 
State  appear  to  support  the  gift ;  8th  Dec.  1702,  Fount. 

The  change  which  had  taken  place  in  the  offices  of  Treasurer  and  Comp- 
troller on  the  institution  of  the  Scottish  Court  of  Exchequer,  and  the  still 
further  changes  which  occurred  in  consequence  of  the  Unions  and  the  trans- 
fer of  the  Government  to  London,  ri vetted  this  practice.  And  although  the 
abolition  of  the  Privy  Council  of  Scotland,  and  of  such  offices  as  Chancellor 
and  Secretary,  may  have  extended  the  political  importance  of  the  office  of 
Lord  Advocate  as  an  officer  under  the  Crown,  it  certainly  has  not  increased 
his  legal  powers  as  Advocate  for  the  Crown,  nor  made  him  the  representa- 
tive of  the  Crown,  either  as  pursuer  or  defender,  of  its  rights  or  property  in 
the  civil  court.  This  he  must  be  content  to  share  with  the  other  Officers 
of  State,  and  as  included  among  them.  If,  virtute  officii,  the  Lord  Advocate 
was  enutled'to  pursue  in  his  own  name,  in  support  of  the  civil  rights  and 
prerogatives  of  the  Crown,  it  would  be  equally  competent  for  the  subject  to 
call  him  into  the  field  as  defender,  to  support  those  rights ;  but  it  never  is  , 
80.     The  action  has  always  been  brought  against  the  Officers  of  State. 

In  addition  tathe  old  cases  already  noticed,  I  may  mention,  that  in  valua- 
tions of  teinds  it  has  been  uniformly  so ;  see  cases  in  FoL  DicL  iv.  89.  Also 
in  disputes  about  patronages  against  the  Crown ;  Cochrane,  4th  June  1749, 
Kilk.  as  to  patronage  of  second  minister  of  Cidross  ;  Graham  of  Balgowan, 
17th  Jan.  1758,  patronage  of  Monydie ;  *  Urquhart  of  Meldrum,  27th  June 
1752,  patronage  of  Cromartie.  So  are  they  in  a  question  as  to  teinds  in  one 
parish  drawn  by  the  minister  of  another ;  Minister  of  Eyemouth,  4th  Feb. 
1756;  and  as  to  reclaiming  teinds  mortified  by  the  Crown  to  another  minis- 
ter; Ferguson,  29th  June  1824  ^-/S&au''^  T^indXJases,  Tx)  constitute  a 
debt  against  the  estate  of  a  bastard,  the  Officers  of  State  are  defenders ; 
Ferguson,  20th  July  1749,  KUk.  Also  in  a  question  as  to  the  tenure  of 
kinds;  Duke  of  Buccleugh,  5th  Aug.  1768.  As  to  the  sale  of  a  house 
mortified  for  the  use  of  the  minister;  Wilson,  4th  July  1818.  As  to  im- 
munity from  taxes  on  lead ;  Dake  of  Queensberry  and  Lord  HopetouDy 
15th  Dec.  1809.  So  are  they  in  a  process  as  to  entering  Crown  vassails  in 
Orkney ;  Sir  L.  Dnndas,  3d  Feb.  1779.  A  claim  of  compensation  for  an 
office  abolished  i»  brought  against  the  Officers  of  State;  Hay,  11th  Dec. 
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S4  Dec.  1836.  1832.     The  qaeetion  as  to  aliment  of  a  criminal  is  tried  with  the  Officers 
^«^V^^     of  State  on  behalf  of  the  Crown ;  Ramsay,  Ist  March  1825 ;  CommissioDera 

^^^J^^^dvocaie  of  Supply  of  Wigtonshire,  6th  Jane  1827,     The  claim  for  naturalization  by 

glas.  ~   ^  holder  of  Bank  of  Scotland  stock  was  tried  with  them  ;  Macao,  Nov.  14. 

^; —  1820. 

Opinion  of  Jq  )|j^^  manner,  when  the  Crown  is  pnrsner,  the  action  is  always  at  the 

instance  of  the  Officers  of  State,  except  in  the  three  recent  cases  of  patron- 
age already  alluded  to,  which  were  raised  under  a  special  mandate  and 
authority,  narrated  as  the  title  to  insist,  and  in  one  other  instance  I  am  now 
to  advert  to. 

In  1794>  a  declarator  was  raised  at  the  instance  of  the  Lord  Adrocate, 
for  his  Majesty's  interest,  against  Mackenzie  of  Cromartie,  relative  to  the 
patronage  of  no  less  than  thirteen  churches.  It  ^as  disposed  of  in  this 
Court,  19th  May  1808,  and  in  the  House  of  Lords,  28th  June  1814.  Tbe 
case  is  not  reported  ;  but  in  looking  into  the  appeal  cases,  and  seeing  no- 
thing said  as  to  any  warrant  or  authority  on  which  the  Lord  Advocate  pro- 
ceeded, I  thought  it  possible  that  here  there  might  have  been  a  deviatioa 
and  exception  from  the  general  rule,  but  thought  it  of  little  consequence, 
except  as  shewing,  that  on  one  occasion  a  Lord  Advocate  had  thought  him- 
self entitled,  virtute  officii,  to  institute  such  an  action  ;  for  it  appeared  that 
Mr  Mackenzie,  instead  of  objecting  to  want  of  title,  bad  immediately  raised 
a  counter  action  against  the  Officers  of  State,  bringing  them  into  the  field. 
However,  upon  sending  to  examine  the  original  steps  of  proceas,  I  found 
that  a  warrant  under  the  Sign-manual  was  produced  along  with  the  sum- 
mons. The  Lord  Advocate  probably  preferred  raising  so  serious  an  action 
as  this,  and  where  the  result  shewed  that  the  attempted  redaction  most 
have  been  reckoned  very  doubtful  at  tbe  least,  by  instituting  it  in  a  form 
which  required  production  of  a  mandate  from  the  Sovereign,  rather  thsn 
simply  libelling  a  summons  at  the  instance  of  the  Officers  of  State;  which 
implied  no  higher  responsibility  than  his  own.  This  is  the  first  example  I 
have  seen  of  this  form,  and  it  probably  was  what  led  to  the  mere  recent 
ones.  In  every  other  instance  where  the  Crown  is  to  pursue,  the  action 
has  always  been  in  name  of  the  Officers  of  State. 

Thus,  to  begin  even  with  patronage.  The  question  as  to  the  patronage 
of  Clunie  with  Gordon  of  Clunie,  13th  Nov.  1821,  was  at  the  instance  oC 
the  Officers  of  State.  The  process  with  Lord  Haddington,  relative  to  bis 
rights  over  the  King's  Park,  was  at  their  instance,  24th  June  1823.  They 
presented  a  bill  of  suspension  as  to  the  right  of  a  creditor  to  poind  in  tbe 
Palace  of  HolyroodUbuse ;  Lord  Strathmore  and  Officers  of  State  v.  Laiag, 
14th  Nov.  1821.  They  are  also  suspenders  of  a  decree  of  a  presbytery, 
relative  to  a  manse;  Bremner,  11th  July  1825.  The  reduction  of  the  set 
of  the  burgh  of  Brechin  was  at  their  instance ;  17tb  May  1827.  The  qaes- 
tion  about  a  cemetery,  in  Arbroath  Abbey  v.  Ouchterlony,  27th  June  1623. 
In  the  ranking  and  sale  of  property  belonging  to  tbe  burgh  of  Auchter- 
muchty,  it  is  ^be  Officers  of  State  who  appear ;  22d  May  1627.  Bedoction- 
improbation  against  the  service  of  the  Earl  of  Stirling,  and  its  warrants,  ii 
also  at  the  instance  of  the  Officers  of  State ;  18th  May  1833. 

I  myy  here  just  .remind  your  Lordships,  so  as  not  to  omit  any  esse  thst 
I  am  acquainted  with,  though  perhaps  not  perfectly  analogous,  of  tbe  sp- 
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peanmce  of  the  Lord  Advocate  for  bis  Majesty's  interest,  in  the  Eoglisb  24  Dec.  1836. 
divorce  cases  inl814>.    There  was  no  contradictor  in  those  cases,  and  the 


jurisdiction  of  the  Scottish  Consistorial  Court  had  been  sustained.     The  I^*"**  ^**^^ 
Lord  Advocate  claimed  to  be  heard  on  behalf  of  the  King,  as  entitled  to  re-  D„Qgias, 
strain  one  of  the  Courts  from  extending  its  jurisdiction,  and  as  guardian  of        — 
the  public,  to  prevent  an  improper  assumption  of  power,  in  pronouncing  Opinion  of 
judgments  which  would  be  illegal,  and  which  therefore  could  not  be  recog- 
nised by  other  countries,  as  the  judgments  of  a  court  of  cotnpetent  jnrisdic* 
iion.     The  instance,  however,  was  not  sustained,  and  the  appearance  of  the 
Lord  Advocate  dismissed.    The  petition  was  presented  in  the  case  of  Gor* 
don  or  Pye  v,  Pye,  and  it  is  dated  1st  July  1814. 

I  have  now  brought  this  tedious  inquiry  to  an  end,  and  I  think  I  am  fully 
warranted  in  stating  the  result  of  this  examination  to  be,  that  when  it  waa  , 
laid  down  by  the  Court  in  1693,  that  the  Lord  Advocate  cannot  prosecute 
any  action  at  the  King's  instance  tending  to  challenge  the  right  of  any  of  his 
Majesty's  subjects  without  a  special  mandate,  this  was  merely  declaratbry 
of  the  law,  and  that  the  practice  since  has  been  quite  uniform,  and  without 
a  single  exception  ;  so  that  the  Lord  Advocate  has  not,  during  the  last  cen« 
tary  and  a  half,  raised  any  such  process  in  his  own  name  as  pursuing  for 
the  Crown,  except  when  authorised  by  statute  or  by  the  Sign-manual. 

Indeed,  the  practice  is  so  uniform,  to  raise  civil  processes  at  the  instance 
of  the  Crown,  either  in  name  of  the  Officers  of  State,  or  of  the  Lord  Ad* 
vocate  as  specially  authorised  on  behalf  of  his  Majesty,  that  seeing  the  dif- 
ferent course  that  has  been  adopted  in  this  case,  as  well  as  in  the  recent 
cases  against  M*Lean,  12th  Jan.  1836,  and  against  Campbell,  5th  March 
1836,  and,  in  particular,  adverting  to  the  result  of  the  latter  case,  where  the 
instance,  as  an  instance  for  the  Crown,  was  not  maintained,  but  it  was 
argued  as  being  solely  at  the  instance  of  the  Commissioners  of  Woods  and 
Forests,  and  now  of  the  Lords  of  the  Treasury  in  their  room, — 1  am  almost 
tempted  to  hold  the  statement  of  the  defender  well  founded,  that  it  was  not 
intended,  in  the  present  case,  to  libel  an  instance  for  the  Crown  separate 
from  that  for  the  Commissioners  of  the  Woods  and  Forests,  although  it  has 
been  since  thought  expedient  to  found  upon  the  ambiguous  mode  in  which 
tiie  title  is  set  forth,  to  take  the  benefit  of  the  right  of  the  Crown  also ;  for 
nothing  could  have  been  more  easy,  if  so  intended,  than  to  set  forth  the  in- 
stance of  the  Lord  Advocate  as  pursuer,  in  name  ai^d  in  behalf  of  his  Ma- 
jesty, in  virtue  of  a  special  warrant ;  and  also  for  the  Commissioners  of 
Woods  and  Forests,  in  virtue  of  the  acts  referred  to ;  and  concluding  that 
the  commission  should  be  set  aside  at  the  instance  of  the  Crown  ;  and  being 
•o  set  aside,  that  then  the  defender  should  make  payment  of  the  bygone 
rents,  improperly  levied  by  him,  to  the  Commissioners  of  Woods  and  Forests 
entitled  to  levy  the  same.     But  no  such  course  has  been  followed. 

But  since  the  title  of  the  Lord  Advocate  was  inept  without  a  special  war- 
rant, and  as  I  am  of  opinion  that  a  special  warrant  will  not  validate  the 
prior  proceedings,  at  the  instance  of  one  who  had  no  right  to  institute  or 
pursue  them,  I  must  hold,  that  the  present  process  having  been  raised  at  the 
instance  of  a  party  who  had  no  title,  roust  be  dismissed  on  this  ground. 

Having  detained  your  Lordships  so  long  on  the  question  of  title,  and  my 
opinion  on  that  point  rendering  any  discussion  on  the  merits  unnecessary,  if 
the  rest  of  the  Court  should  concur  with  me,  I  ehall  not  enter  on  that  mat- 
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.€4  Dec.  1630.  ter,  but  shall  reserre  my  opinion  till  a  conopetent  process  is  broiigbt»  k 
which  the  merits  of  the  reduction  can  be  effectually  tried  *. 


Lord  Advo- 
cate V,  Lord 
Dunglos. 

Opinion  of 
Court.  . 


2ith  December  1836. — Before  yonr  Lordships  proceed  to  the  farther  ad- 
vising of  this  cause,  I  am  anxious  to  correct  an  inaccuracy  into  which  1  have 
fallen  relative  to  one  of  the  cases  I  referred  to  yesterday — the  appearance  of 
the  Lord  Advocate  in  the  divorces  in  English  marriages  in  1814b  The  case 
is  not  reported,  and  1  learn  from  Lord  Meadowbank  that  1  was  mistaken  in 
thinking  the  instance  was  dismissed  by  the  Court.  It  was  withdrawn  by  the 
Lord  Advocate,  on  the  ground  that  a  contradictor  had  now  appeared  in  some 
of  the  cases,  so  that  the  necessity  of  his  appearance  was  obviated.  Thus,  at 
]east>  his  appearance  was  not  sustained  by  the  Court.  I  observed  yest^- 
day  the  case  was  not  analogoasy  even  if  it  had  been  otherwise. 

24rA  December  1636. 
Lard  Justice-  Clerk, — ^I  have  no  hesitation  in  stating  fully  the  grounds  of 
the  opinion  which  I  have  formed  in  this  case.  It  appeared  to  me,  after  tbe 
discussion  which  took  place,  that  we  had  two  points  presented  for  our  de- 
cision,—-one  relative  to  the  validity  of  the  title  of  the  pursuers  to  insist  la 
this  action ;  and  the  other  relative  to  the  merits  of  the  action  itself.  I  wss 
a  good  deal  surprised  to  see  this  so  strongly  disputed  in  the  case  for  tbe 
pursuers ;  and  I  was  led  anxiously  to  look  to  the  couroe  of  proceedings,  and 
I  came  to  be  decidedly  of  the  same  opinion  on  this  point  as  that  expressed 
by  Lord  Med wyn.  I  think  it  however  necessary  to  state  shortly  the  grounds 
of  that  opinion.  Your  Lordships  will  observe,  that  this  action  was  followed 
by  preliminary  defences ;  and,  upon  the  25th  January  1834,  Lord  Jeffrey 
pronounced  an  interlocutor  in  these  words  :  *  Having  heard  part  ins'  procora* 

*  tors  upon  the  libel,  and  preliminary  defences,  reserves  consideration  of  the 
^  first  prelimiiiary  defence,  on  the  want  of  title  to  pursue,  till  the  merits  of 

<  the  cause  come  to  be  disposed  of:  Finds,  that  all  parties  are  not  called, 

*  and  that  the  second  preliminary  defence  is  well  founded ;  but  in  respect 

*  that  the  pursuer  has,  at  the  bar,  intimated  his  willingness  to  call  the  de- 

*  fender's  deputy  in   a  supplementary  action,  siats  process  till  the  third 

*  sederunt-day  in  November  next,  in  order  that  such  action  may  be  raided 

<  and  brought  into  Court.'  This  objection  was  cured  by  a  supplementary 
summons.  The  interlocutor,  as  your  Lordships  will  see,  expressly  reserve 
consideration  of  the  objection  of  the  title  to  pursue  till  tlie  merits  should 
come  to  be  disposed  of,  as  it  would  then  be  better  seen  whether  they  rested 
on  the  validity  or  the  want  of  title ;  and  accordingly  the  general  defence  to 
the  supplementary  summons  expressly  states,  in  the  4th  article,  these 
words :  *  At  all  events,  the  Commissioners  of  Woods  and  Forests  are  not 

*  empowered  by  the  statute  to  challenge  an  appointment  granted  by  the 
'.  Crown  for  the  collection  of  ita  revenues.  Any  such  challenge,  if  cempe- 
^  tent  at  all,  can  only  be  instituted  at  the  instance  of  the  Officers  of  Suie.' 
Here  yonr  Lordships  see  that  the  fourth  defence  expressly  is  one  which  was 
aeriously  to  be  maintained. 

A  record  was  then  made  up  in  this  case ;  and  yonr  Lordships  will  6ad 
that  the  pleas  in  law  on  both  sides  expressly  refer  to  these  objections  to  tbe 


*  Lord  Medwya  delivered  bis  opinion  on  the  l{3d. 
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thle.    Then  the  case  was  ordered  to  be  argued,  and  again  it  came  befote  24  Dec.  1§99. 

your  Lordships  in  canes,  where  the  same  diMcnssion  took  place  as  to  the     ^^""^/*^^ 

title ;  and  1  «eo  on  the  papers  which  I  hold  in  my  hand,  on  observation  ^^^  Advocate 

which  I  made  tu  this  effect,  that  this  is  an  important  and  difiicalt  question,    '|^^ 

both  on  the  title  and  merits,  and  is  a  proper  snhject  for  a  hearing.     We  or-       — 

dered  a  hearings  accordingly,  and  we  had  the  whole  po^nt  of  the  title  folly  Opinion  of 

discnased,  as  well  as  the  question  on  the  merits  ;  and  yonr  Lordships,  on  the 

9th  of  July  1836,  ordered  mutual  canes,  in  consequence  of  a  note  from  the 

pursuers ;  and  in  those  cases  the  whole  question  is  before  you.     It  does  not 

appear  to  me  that  this  objection  to  the  title  has  been  in  any  way  disposed  of. 

No  judgment  has  been  given  upon  it ;  but  an  express  reservation  is  ntrnde 

till  the  case  comes  forward  on  the  merits,  and  it  remains  now  as  the  neces* 

aary  preliminary  point  which  your  Lordships  have  to  decide  and  dispose  of 

in  the  first  instance. 

In  considering  the  objection  in  regard  to  the  title,  your  Lordships  are 
aware  in  what  shape  it  is  presented  to  us.  It  originally  was  merely  that 
the  pursuers,  holding  them  to  be  the  Commissioners  of  Woods,  Forests, 
Land-  Revenues,  Works  and  Buildings,  had  no  title  to  pursue.  But  the 
Lord  Advocate  stated  that  the  defenders  were  in  a  mistake  in  holding  it  to 
be  merely  a  summons  in  name  of  the  Commissioners  of  Woods  and  Forests, 
because  he  was  proceeding  both  for  them  and  for  bis  Majesty's  individnal 
interest.  This  was  met  by  a  full  discuf^sion  ;  and  it  was  not  tiU  after  the 
close  of  the  record,  and  on  the  23d  February  1836,  that  the  mandate  or 
special  warrant  was  produced.  This  is  the  shape  in  which  the  case  is  pre- 
sented to  your  Lordships. 

The  first  point  then  is,  whether  there  is,  under  the  summons  which  is  now 
before  yonr  Lordships,  a  double  or  a  single  instance  ?  Are  there  two  parties 
joining  in  pursuing  this  action,  or  is  there  only  one  before  you  ?  On  this 
point  of  the  case,  as  1  humbly  differ  in  some  respects  from  Lord  Medwyn, 
I  think  it  necessary  to  state  the  grounds  on  which  I  do  so.  After  anxious 
consideration  of  the  case,  i  have  come  to  the  opinion,  that  there  is  before  you 
a  summons  at  the  instance  only  of  the  Commissioners  of  Woods  and  Forests. 
It  is  necessary  for  your  Lordships  to  pay  particular  attention  to  the  structure 
of  the  summons.  It  bears  to  be  at  the  instance  of  the  Right  Honourable 
Francis  Jeffrey,  who  was  then  Lord  Advocate.  Now  it  does,  with  great 
submission,  appear  to  me  that  this  specification  of  the  way  and  manner  in 
which  the  summons  sets  out,  is  just  that  which  is  adopted  to  bring  a  chal- 
lenge for  and  on  behalf  of  these  Commissioners;  because,  jonr  Lordships 
will  ob!>erve,  and  the  schedules  to  the  act  demonstrate,  that  in  all  their  act- 
ings and  proceedings  the  Commissioners  are  said  to  act  on  behalf  of  hb 
Majesty — not  like  a  board  of  revenue,  but  acting  on  behalf  of  his  Majesty, 
and  as  the  act  of  Parliament  says,  '  they  shall  sue  and  be  sued  by  his 
*  Majesty's  Advocate.'  If  the  words  that  are  here  used,  ^  at  the  instance  of 
'  our  Advocate,  for,  and  in  name  and  behalf  of  US,  and  of  the  Commission- 
<  crs  of  our  Woods,  Forests,  Land- Revenues,  Works  and  Buildings,'  be  cor- 
rect and  appropriate  language, — if  this  is  the  proper  way  in  which  parties  are 
brought  into  the  field  as  pursuers,  it  is  material  to  observe,  that  the  reference 
made  on  the  fourth  line  to  these  special  acts  of  Parliament  shews  distinctly, 
that  as  the  persons  so  described  refer  to  them  as  their  warrant  and  autbori* 
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84  Dec.  1896.  ty,  it  is  just  a  declaration,  that  the  instance  raised  in  the  aummoDs  befora 
^>^^\f^^     you  is  for  these  Commissioners  alone.     One  thing  is  clear,  that,  according  is 

^t1^^^^^^^  ^^®  established  rules  applicable  to  all  summonses,  there  must  be  no  impli- 

glas.  ~    cation :  every  thing  must  appear  on  the  instrument  itself;  and  as  it  is  clear 

—  that  the  statute  requires  those  parties  to  act  on  behalf  of  his  Majesty,  and 

^jf.!?!^"  ^^  ®^®  ^^^  ^®  ^^^^  by^his  Majesty's  Advocate,  the  words,  '  for,  and  in  nams 
and  behalf  of  us,  and  of  the  Commissioners  of  our  Woods,'  are  just  the  a|»- 
propriate  language  to  use  in  a  summons  of  this  description.  Look  to  wbof« 
prejudice  it  is  stated  the  grant  complained  of  was  made.  Is  it  not  to  the 
prejudice  of  the  pursuers,  '  as  acting  for  us  and  the  public,  in  virtue  of  ihs 

*  said  acts  ?*  It  bears  expressly,  *  pursuers,  to  whose  great  hart  and  pnjn* 
'  dice '  this  is  done,  in  virtue  of  the  said  acts ;  so  that  here  your  Lordships 
have  another  declaration  on  the  facie  of  the  summons,  that  what  is  complain* 
ed  of  is  to  the  prejudice  of  these  Commissioners  themselves,  as  so  acting 
under  the  statute.  Then  the  concluding  part  of  the  summons  is  as  com- 
pletely appropriate,  for  the  words,  *  We,  and  (he  said  Commissioners^'  are 
synonymona  with  Us  and  said  Commissioners.  And  is  this  not  plain  aad 
distinct  also,  by  the  conclusions  as  to  payment,  which  can  only  be  made  to 
the  Commissioners,  who  are  the  persons  entitled  to  collect  and  receive  mo- 
ney ?  The  conclusion  is,  that  payment  shall  be  made  to  the  said  purtnen. 
Upon  a  critical  examination  of  this  instrument,  and  one  necessary  and  impe- 
rative on  the  Court  to  enter  into,  I  am  decidedly  of  opinion  that  this  sum- 
mons neither  bears  upon  its  face,  nor  does  it  profess  to  be  that  summooi 
which  it  is  now  held  to  be  by  the  argument  in  the  case  for  the  pnntaers. 
It  is  clear,  that  if  within  the  four  corners  of  the  summons  there  was  nesot 
to  be  agitated  the  question  as  to  an  invasion  of  the  royal  prerogative,  orsn 
undue  exercise  of  it,  by  an  act  ultra  vires  of  the  Sovereign,  there  must  bars 
been  adopted,  in  various  parts,  words,  to  shew  that  there  were  separate  and 
distinct  interests  meant  to  be  concluded  for.  I  apprehend  that  tiiere  is  a 
circumstance,  however,  that  removes  all  doubts  on  the  subject.  It  is  a  caw 
which,  your  Lordships  will  recollect,  was  decided  in  February  last,  in  regard 
to  the  reduction  of  the  trust- settlement  of  a  person  of  the  name  of  Mure  Camp- 
bell. The  question  was  brought  before  the  Court  by  a  summons  of  redoc* 
tion  of  his  trust- settlement.,  I  have  it  in  my  hand,  and  I  beg  to  say,  that 
although  no  doubt  the  claim  is  raised  on  the  r|ght  of  his  Majesty  as  ultimas 
hsres,  hut  as  falling,  as  was  supposed,  under  the  department  of  Woods  and 
Forests,  it  will  be  found  that  the  language  of  this  summons  is  the  same  as 
that  now  before  your  Losdship^     It  is  the  name  of  *  the  Right  Honourable 

*  John  Archibald  Murray,  our  Advocate,  for  our  interest,  for  and  in  name 
<  and  behalf  of  us,'  &c.  An  objection  was  brought  against  the  instance  and 
calling  of  the  summons ;  and  your  Lordships  know  how  it  was  disposed  of 
in  Court.  But  I  wish  to  call  your  attention  to  a  minute  given  in  on  die 
part  of  the  Lord  Advocate.  That  minute  sets  forth  in  the  close  of  it  whtt 
is  most  important.  It  states,  that  in  consequence  of  the  change  introdoced  by 
the  act  of  Parliament,  *  it  therefore  became  necessary  to  sist  the  said  Commit- 

*  sioners  of  the  Treasury  in  the  present  action  ;  and  he  therefore  craved  tbe 

*  Lord  Ordinary  to  sist  the  said  Lords  Commissioners  of  his  Majesty  Ties* 

*  aury,  and  the  Right  Honourable  the  Lord  Advocate,  as  their  mandatary, 

*  pursuers  in  the  aforesaid  proceaa  of  reduction,  in  lieu  of  the  Right  H<h 
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*  DOurable  John  Archibald  Murray,  his  Majesty's  Advocate,  for,  and  in  name  24  Dec.  1830. 

*  of  the  Commissioners  of  his  Majesty's  Woods,  Forests,  Land-Revenues,     ^^"^V^*^ 

*  Works,  and  Buildings/  l!'t^dD^^ 

Upon  considering  that  minnte,  your  Lordships  found  that  there  was  no  gUs. 
action  before  the  Court,  you  dismissed  the  whole  proceedings,  and  you  held       ,  -7— 
the  Commissioners  of  the  Treasury  as  a  board  liable  in  expenses.     It  never  q^^^'^  ^ 
would  have  entered  into  our  imagination  to  have  awarded  expenses,  if  there 
had  been  an  instance  before  us,  in  the  name  of  his  Majesty,  which  is  a  thing 
we  never  would  do  in  any  instance.    This  is  the  clear  opinion  expressed  by 
the  counsel  for  the  Crown  in  reference  to  a  summons,  identical  in  language 
with  the  present ;  and  it  is  quite  impossible  for  me  to  put  a  different  con- 
struction on  the  present  summons.     There  is  complete  proof  that  that  was 
the  nature  of  the  summons  then  before  you.    I  do  not  think  that  the  sum- 
mons now  before  you  bears  to  be,  or  professes  to  be,  or  is  intended  to  be, 
any  thing  but  a  summons  bearing  the  title  to  pursue  to  be,  as  supposed  to 
exist,  in  these  Commissioners  of  Woods  and  Forests. 

In  regard  to  the  case  which  is  now  before  us,  I  do  not  think  it  necessary, 
in  tracing  the  history  of  the  hereditary  revenues  of  Scotland,  to  go  further 
back  than  the  statutes  that  were  passed  in  the  reigns  of  the  last  two  Sove- 
reigns and  his  present  Majesty*  I  am  fully  satisfied  that  it  is  unnecessary 
to  refer  to  the  acts  in  the  reigns  of  George  1.  and  George  II.  as  the  whole 
of  the  Scottish  hereditary  land-revenues  were  completely  reserved  to  all  the 
Sovereigns  of  the  House  of  Brunswick,  and  they  were  in  the  full  right  of 
the  whole  of  them,  down  to  the  period  of  surrender  made  by  his  present 
Majesty.  The  Legislature  had  provided,  that  the  land*  revenues  of  the  So« 
vereign,  in  England  and  Ireland,  sliould  be  disposed  of  in  different  ways,  and 
they  were  completely  surrendered  by  George  III. ;  but  there  were  most  spe* 
cial  and  pointed  reservations  of  the  rights  of  the  Sovereign  to  the  hereditary 
revenues  of  Scotland,  which  were  left  to  be  enjoyed  by  his  Majesty,  accord* 
ing  to  the  constitutional  law  of  the  land  as  vested  in  him  for  the  purposes 
coi^templated  in  the  statutes.  By  the  act  1st  of  William  IV.  your  Lord- 
ships know,  that  his  Majesty  did  surrender  the  whole  of  those  rights  quoad 
Scotland,  I  should  here  mention,  that  the  only  limitation  that,  in  any  of 
these  acts,  I  can  observe  in  regard  to  the  rights  possessed  by  George  III. 
and  George  IV.  is  in  that  statute  of  the  59th  George  III.  and  which  is  so  far 
a  limitation  in  their  enjoyment.  It  is  there  declared,  that  with  regard  to  the 
power  to  grant  pensions,  each  pension  shall  not  exceed  L.300  a  year ;  and 
that  the  total  amount  shall  not  exceed  L.25,000 ;  and  this  is  the  only  limi- 
tation that  I  can  discover  in  those  acts. 

The  Scottish  revenues  were  surrendered  by  the  1st  William  IV.  ch.  25 ; 
but  then  it  was  a  conditional  surrender,  <  saving  always  to  all  and  every 

*  person  and  persons,  bodies  politic  and  corporate,  their  heirs  and  successors, 
'  executors,  administrators,  and  assigns,  all  such  grants,  ^ifts  of  mortifica- 

*  tion,  RIGHTS,    ti  lies,  ebtates,  customs,   interests,  CLAiMsand  demands 

*  WHATSOSVBR  of,  in,  to,  or  out  of  the  revenues,  hereditaments  and  others 

*  BELONGING   TO    HIS   LATE   MaJESTY   KlNG    GeORGE    THE    FoURTH   IN 

*  Scotland,  as  they  are  or  any  of  them  had,  or  ought  to  have  had,  at  the 

*  making  of  this  act,  as  fully  and  effectually,  to  all  intents  and  purposes, 

*  as  if  this  act  had  never  been  made,  any  thing  herein  contained  to  the  con- 


34 


APPENDIX. 


Irord  Advo- 
CHie  t).  Lord 

Duiiglas. 

Opinion  of 
Court. 


94  Dec.  1836.  '  trary  notwithstanding.*  Here  then  was  a  complete  retervation  of  all  righti, 
graiitH,  mortifiratiuim,  he.  that  had  been  graiiteil  by  bin  MfljpKty  Gcoi^e  IV. 
no  doubt  hubjrrt  to  the  g<*nt*ral  iuIph  of  law,  but  hhi*wing  that  the  Li'^isli- 
laiure  comeni|jlatrd  the  (*xihti'iir«  of  a  variety  of  graiitii  and  nyftin  of  iliit 
de^c*^i|l1ion.  '1  hf>ii  your  LordhhipH  are  awarit  that  thia  wa<i  followed  by  the 
act  (»f  '2i\  and  Sd  William  IV.  which  gave  the  management  to  iIh^m  Con* 
BDiHhionei'H  of  VVoodH  and  Foreats,  it  having  been  previously  vested  in  the 
Barona  of  Exchequer  in  Scotland.  Thia  act  gave  power  to  take  it  from  tlw 
BarooH  of  Exchequer,  and  to  give  it  to  theae  Commiaaioners,  with  exartly 
the  aame  powera.  I  wouhl  a^k,  at  the  time  when  by  law  the  Court  of  Ex- 
chequer had  the  entire  management,  control  and  direction  of  those  foials, 
under  the  authority  of  his  Mujeaty's  atlvisera,  would  it  have  been  possible, 
or  would  your  Lorddhipa  have  listened  to  an  attempt  on  the  part  of  (be 
Barons,  or  the  Lord  Advocate  in  their  name,  to  bring  forward  «ach  an  action 
as  that  which  is  now  brought  forward  ?  I  am  speaking  always  in  reference  to 
grants  that  bad  passed  under  the  Great  Seal,  and  not  speaking  of  snbonfi* 
nate  rights  at  all. 

Then  followed  the  act  of  3d  and  4th  William  IV.  c.  89.  Unqaestion- 
ably  there  are  here  important  clauaea  in  regard  to  thia  qaeation ;  and,  Jmt, 
Your  Lordships  will  observe,  that  it  is  an  act  *  to  extend  and  enlarge  the 
'  powers  of  the  Commisaionera  of  his  Majesty  a  Woods,  Forests,  Land-Rer^ 

*  lives.  Works  an<l  Boiidinga,  tit  relation  to  the  management  and  disposition 

*  of  the  land  revenue  of  the  Crown  in  Scotland.'  Yonr  Lonlships  will  find, 
that  it  professes  to  give  the  very  aame  powera  and  authority  which  ibey  bvi 
by  law,  in  regard  to  the  Crown-revenues  of  England  and  Ireland.  The  pre- 
amble, after  reciting  aeveral  former  atatutea,  seta  forth,  *  That  it  is  expe- 

*  dient  that  the  aaid  Commissioners  should  have  the  same  powers  in  Seol- 
^  land,  as  is,  by  an  act  pa6se<l  in  the  10th  year  of  the  reign  of  his  late  Mi- 

*  jesty,  King  George  IV.  provided  with  respect  to  the  land- revenues  in  Eng- 
'.land.'  So  that  here,  as  the  powers  of  those  Commisaionera  had  been  de* 
fined  by  the  lOth  of  Geoi^e  IV.  that  act  declares,  that  every  thing  tbereifl 
contained,  as  to  their  powers,  should  be  held  aa  to  be  extended  to  them  in 
regard  to  Scotland.     There  ia  contained  in  it  this  important  clanse,  '  In 

*  payment  and  discharge  of  any  annual  aura  or  auma  of  money,  or  any  pen- 

*  eions  already  lawfully  charged,  or  to  bo  charged  thereon,  respectively,  and 
'  in  the  payment  of  any  other  principal  aum,  and  the  intereat  of  any  principal 

*  aum  or  sums  of  money,  already,  or  which  may  hereafter  be  lawfully  charged 
'  upon  the  aaid  lands,  and  other  property  and  6ubj«>ct8,  and  aobject  to  the 

*  application}!  aforesaid,  the  said  annual  income  shall,  during  the  life  of  his 

*  prcHent  Majesty,  be  carried  to  and  made  part  of  tho  conaolidated  fund  of 

*  the  iJniied  Kingdom  of  Great  Britain  and  Ireland  ;  and  from  and  after  ibe 

*  demise  of  liiH  present  Majesty,  (whom  Go<l  long  preserve,)  shall  bepay- 

*  able,  and  paid  to  bia  Majeaty,  his  heira  and  sncceaaora.'  Then  yoor  Lord- 
ships recollect,  that  the  18th  section  baa  an  express  proviao,  *  That  the 

*  passing  of  this  act  shall  not  vacate  the  appointment  of  any  chamberlain  or 

*  collector  of  the  revenues  and  profits  of  any  of  hia  Majesty's  lamls,  or  other 
<  pro|>erty  or  subjects  to  which  this  act  relates ;  or  vacate,  render  void  or 

*  voidable,  any  eecuriiy  given  by  or  for  such  cbamlierlain  or  collector;  bit 

*  ••▼ery  cfaanberlain  or  coUeetor  who  aball  be  in  office  at  the  time  of  the 


APPENDIX.  85 

*  passiDg  of  this  act,  shall  continne  in  office  until  his  death  or  resignation^  S4  Dec.  1836. 

*  or  until  he  shall  be  removed  by  the  Comniissionera,  for  the  time  bi'ing,  of     ^^^^^-^i^ 

*  hit  Majesty'H  Wood*,  ForifMtH,  Land  Uevennex,  Works  Hnd  Baildiiigs>,  or  Lord  Advo- 

*  nntd  hw  appouiimeiit  »lia!l  cea»e  uiicier  provision*  herein  ronlained  or  re-   Du„g|as. 

*  ferred  to ;'  mo  tliat,  while  it  gives  the  whole  management  of  these  fundt»  to  the        

Commiaaionera,  there  is  an  express  reservation  of  all  existing  rights  and  J^P^n'o"  ot 
grants — a  reservation,  that  the  passing  of  tlie  act  hhall  not  have  the  effect  of 
removing  persons  that  are  therein  mentioned.     As  this  act  expressly  refers 

to  the  lOili  Geo.  IV.  c.  50,  we  are  onder  the  necessity  of  looking  at  the 
provisions  of  that  act;  and  the  i2th  section  has  this  proviso,  that  the  Com* 
missioners  shall,  from  time  to  time,  have  the  power  to  remove  '  any  depu* 
'  ties,  clerks,  receivers,  sorveyors  or  other  officers  already  appointed  to,  or 

*  exercising  or  enjoying  any  offices  connected  with,  or  relating  to  the  said 
'  possessions  and  land-revennes  of  the  Crown,  to  which  this  act  relates,  or 

*  who  shall  be  hereafter  appointed  under  the  provisions  of  this  act/  &c. 
Looking  to  the  phraseology  of  this  section,  nnquestionably  it  confers  powers ; 
bot  they  are  powers,  in  my  apprehension,  limited  to  officers  of  an  inferior 
description.     Year  Lordships  see  that  the  words  are,  *  deputies,  clerks,  re* 

*  ceivei*B,  surveyors  or  other  officers  ;*  and  when  you  come  to  look  to  the 
power  of  appointment,  and  find  it  co-extensive  with  that  of  removal,  I  hold 
that  description  of  officers  to  be  officers  of  a  lower  grade.  We  know  that 
there  are  high  and  important  officers  in  England  and  in  Ireland,  and  there 
does  not  appear  the  slightest  glance  of  any  power  to  remove  such  higher  offi- 
cers, particularly  such  as  keepers  and  rangers.  The  last  clause  of  this  statute, 
accordingly,  is  an  imjiortant  one,  for  it  provides,  that  nothing  contained  in 
it  *  shall  extend,  or  be  construed  to  extend,  to  abridge  or  interfere  with  any 

*  rights  of  his  Majesty,  his  heirs  or  successors,  or  of  tiie  Lord  High  Trea- 

*  surer,  or  of  the  Commissioners  of  his  Majesty's  Treasury,  or  the  Chan- 

*  cellor  of  the  Exchequer  for  the  time  being,  or  any  grantee  of  the  Crown 

*  in  respect  of  any  appointment  usually  made  by  his  Majesiy,  or  the  said 

*  Lord  High  Treasurer  or  Commissioners,  or  the  Chancellor  of  the  Exche- 

*  quer,  or  such  grantee,  or  with  the  right  of  appointment  of  master  keepers, 

*  under* keepers  or  other  officers  of  or  in  any  royal  forest,  so  long  as  such 

<  last- mentioned  right  shall  be  vested  in  any  warder  or  ranger  of  any  such 

*  forest,  or  with  any  privileges  or  advantages  which  may  bo  rightfully  en- 
^  joyed  or  claimed  under  any  letters- patent  granted  by  his  Majesty,  or  his 

<  PREDECESSORS,  of  any  office,  bailiewick,  walk  or  lodge,  within  any  of  the 

*  royal  forests  to  which  this  act  relates.'  Now,  this  act  being  that  which 
confers  those  powers  on  the  Commissioners,  in  addition  to  the  explanations 
given  in  the  3d  and  4th  of  William  IV. ;  and  when  we  see  in  it  a  clause 
which  reserves  all  these  higher  rights,  such  as  those  of  keepers  and  ran^^ers, 
and  such  rights  as  are  established  and  conferred  by  letters  patent ;  and  when 
we  see  so  complete  and  clear  a  distinction  in  regard  to  the  extent  of  the 
powers  of  removing  on  the  one  hand,  and  appointing  on  the  other,  it  does 
not  appear  to  me  to  be  possible,  by  any  construction  I  can  apply  to  this 
clause,  to  find  that  there  is  any  power  in  th<>se  Commissioners  to  try  the 
validity,  or  to  contest  the  right  of  any  office  or  grant  held  by  letters-patent, 
or  under  a  commission  passing  under  the  Great  Seal.  It  is  quite  clear, 
howeTor  it  may  be  spoken  of,  that  this  is  a  question  whkh  involves  the  «k- 
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M  Dec.  1836.  erclse  of  the  ro]ral  prerogative— it  is  a  qaestion  to  try  the  validity  of 
^^V'^^    of  the  highest  rights  that  can  be  exercised ;  therefore,  as  I  have  not 

Lord  Advocate  able  to  discover  any  power  whatever^  which  is  directly  given,  it  is  im] 

fflas.  ^      "°'   ^^®  ^^^^  ^®  ^^  imply  such  a  power,  contrary  to  all  principles  of  conatita- 
tional  law.     A  right  to  bring  sach  a  challenge  must  be  conferred  by  the  ex- 

Opinion  of  press  words  of  the  Legislature,  before  any  one  party  can  avail  bioiself  of 
such  a  right ;  and  I  can  discover  no  authority  whatever  for  the  Commis- 
sioners  bringing  these  rights  into  challenge.  I  therefore  agree  with  Lord 
Medwyn,  that  there  is  a  complete  answer  to  that  part  of  the  18ih  aedioo, 
which  has  been  founded  on,  as  to  the  continuance  in  office  of  any  chamber- 
Iain  and  collector, '  until  he  shall  be  removed  by  the  Commissioaera,'  aa  be- 
ing applicable  only  to  the  powers  and  duty  of  the  ComroissionerBy  after  the 
right  to  the  office  has  been  declared  void  by  the  competent  authority,  luder 
a  valid  power  to  challenge  it. 

If  your  Lordships  are  of  opinion  that  there  is  a  double  instance,  it  only 
remains  to  see,  whether  his  Majesty's  Advocate  is  entitled  to  insiat  on  the 
conclusions  of  this  action.  I  am,  however,  free  to  say,  that  I  do  not  fiad 
the  slightest  difficulty  in  arriving  at  the  conclusion,  that  the  late  prodactioa 
of  the  warrant,  under  the  Siguomanual,  can  have  no  effect  in  this  qQestioB. 
This  was  a  good  or  bad  instance  before  that  production,  which  was 
rior  to  the  order  for  the  first  hearing.  I  have  nothing  indeed  which  I 
sider  it  necessary  to  add  to  what  has  been  so  ably  stated  by  Lord  Medwya; 
and  it  is  impossible  for  me  to  think  that  this  Sign-manual  can  have  aay  ef- 
fect whatever  in  curing  a  fundamental  objection,  although  this  mandate,  be- 
sides giving  the  Lord  Advocate  authority  to  appear  here,  gives  a  confimia- 
tion  and  sanction,  rather  unneually,  of  previous  proceedings.  I  am  boand  to 
say,  that  I  do  not  see  how  it  is  possible  it  can  have  any  effect  whatever. 

After  giving  attention  to  the  very  able  and  lucid  history  of  the  office  «f 
Lord  Advocate,  as  well  as  that  most  valuable  research  into  the  early  pro- 
ceedings in  our  Courts,  which  has  been  detailed  by  Lord  Medwyn,  it  wooJd 
be  a  waste  of  time  if  I  were  to  attempt  to  enlarge  on  the  force  of  those  ob- 
servations, because  1  am  satisfied,  according  to  all  the  authorities  we  have, 
and  according  to  the  whole  stream  of  decisions,  as  far  as  they  have  been  dis- 
covered, that  there  does  not  appear  to  be  any  right  in  the  Lord  Advocate, 
virtnte  officii,  to  insist  in  any  such  reduction  as  the  present.     It  may  be  dif- 
ficult to  ascertain  what  were  the  principles  of  originally  allowing  the  Officers 
of  State  to  appear  as  pursuers  or  defenders  for  the  interests  of  the  Crown ; 
but,  as  has  been  hinted  at,  they  were,  from  their  constitution,  necessarily 
his  Majesty's  constitutional  advisers  to  a  certain  extent,  for  the  Treasurer, 
Treasurer-Depute,  and  Secretaries,  were  always  in  the  listof  Officers  of  State; 
and  when  they  appeared,  it  was  impossible  to  entertain  a  doubt  that  they 
were  entitled  to  pursue  and  defend  the  interests  of  the  Crown ;  and  the 
way  in  which  the  Lord  Advocate  afterwards  proceeded,  with  the  assistance 
of  the  Sign-manual,  was  just  this,  that  there  the  Court  was  entitled  to  hold, 
on  the  face  of  that,  instrument,  that  he  was  in  direct  communication  with 
his  Majesty  s  advisers,  as  it  mliat  be  countersigned  by  the  Secretary  of  Stats; 
and,  therefore,  nothing  more  was  required  as  his  warrant.    But  in  the  de» 
cisioos  referred  to,  we  have  the  clear  indication  of  what  the  opinion  of  tlie 
Court  was,  as  to  the  right  of  the  Advocate,  to  appear  without  the  sanction 
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of  the  Sigo-maniial.     lo  the  case  of  Moncrieff,  in  1693,  for  instance,  it  is  of  24  Dec  ]836r 
importance  to  attend  to  how  the  report  proceeds :  *  The  King's  Ad?ocate*8     \^^y^^ 

*  debate  against  Moncrieff  of  Reidy's  right  of  presenting  one  of  the  macers  ^^^  Advo- 

*  of  Session,  mentioned  1 1th  Jannary  last,  was  decided,  the  Chancellor  be-  nlThelas  ' 

*  ing  present  ;*  (here  there  was  no  attempt  to  do  any  thing  behind  the  backs      — ;- 
of  those  interested  for  the  Crown)  ;  '  wherein  the  Lords,  by  sereral  votes,  Opinion  of 

*  found  the  following  points :  Into,  That  John  Adam,  the  private  party's 

*  right  being  now  ended,  and  transacted,  that  the  King's  Advocate  conid 

*  not  insist  for  the  King's  interest,  without  a  special  warrant  from  his  Ma* 

*  jesty ;  there  being  only  two  cases  wherein  he  conld  quarrel  the  subject's 

*  right,  either  by  giving  his  concourse  to  actions  of  one  subject  against  an- 

*  other,  or  when  he  had  a  mandate  from  the  King  to  that  effect ;  otherwise 

'  he  might  vex  all  the  lieges  with  processes,  and  open  their  charter  chests,'  * 
1  beg  to  say  tliat  the  subsequent  part  of  the  report  is  important,  as  shewing 
the  jealousy  expressed  by  the  Judges  of  that  time,  as  to  the  principle  on 
which  that  judgment  had  proceeded.     The  case  of  Southesk  does,  in  one 
word,  embody  the  very  same  question.     Stair  says,  that  *  the  Lords  would 

*  not  allow  the  Advocate  to  insist  in  the  King's  interest,  without  a  special 

*  warrant  in  writ,  1680.'  In  the  case  of  the  reduction  against  the  Earl  of 
Morton,  it  does  not  appear  that  there  had  been  a  Sign-manual.  But  these 
posterior  judgments  shew,  that  no  such  right  existed  in  his  Majesty's  Advo- 
cate.  The  Officers  of  State  are  the  pursuers,  in  a  great  variety  of  actions, 
in  support  of  the  interests  of  the  King ;  and  in  the  late  declarator  against 
encroachments  on  the  King's  Park  at  Holy  rood,  they  were  the  pursuers. 
In  our  Style  books  there  is  a  form  as  to  how  they  are  to  be  cited,  when  his 
Majesty's  interest  is  involved.  I  agree  therefore  with  Lord  Medwyn,  who 
has  discovered  that,  in  1794, — a  case  calling  in  question  the  right  of  the  fa« 
mily  of  Cromarty  to  eighteen  or  nineteen  patronages, — there  was  a  special 
mandate  under  the  Sign-manual,  where  the  challenge  was  brought  ten  years 
after  the  restoration  of  that  estate.  We  have  a  whole  train  of  cases  in  which 
Signs- manual  are  produced,  and  are  embodied  in  the  summonses ;  and  I  am 
therefore  clearly  of  opinion,  that,  without  a  special  mandate,  in  writ,  the 
Lord  Advocate  has  no  right  whatever  per  se  to  prosecute,  in  regard  to  any 
reduction  where  the  King's  interest  is  supposed  to  be  involved.  It  is  the 
most  important  of  all  challenges  to  reduce  a  grant  made  by  a  prior  Sove* 
reign  to  a  subject,  on  the  ground  of  being  ultra  vires ;  and  I  think  that  the 
very  circumstance  of  the  attempt  made  to  cure  that  defect  in  the  present 
case,  is  just  another  testimony  to  the  fact,  that  when  such  a  challenge  is 
persisted  in,  this  is  the  course  the  Lord  Advocate  is  to  adopt.  Even  sup- 
posing a  double  instance  here,  which  I  think  cannot  be  found,  I  am  of  opi- 
nion that  the  Lord  Advocate  has  no  more  title  than  the  other  pursuers  had* 
I  abstain  from  saying  any  thing  as  to  the  merits.  When  we  have  a  proper 
pursuer  before  us,  we  must  proceed  in  deciding  the  case  according  to  the 
rules  of  law. 

Lard  Meadowbanh. — The  grounds  on  which  the  judgment  to  be  pro- 
nounced must  rest  have  been  so  fully  explained  and  thoroughly  exhausted 
by  Lord  Medwyn  and  your  Lordship,  that  I  feel  it  to  be  extremely  irksome 
to  occupy  the  time  of  the  Court  by  giving  a  detailed  opinion  upon  the  case* 
Bat  as  it  is  set  forth  in  the  additional  paper  for  his  Majesty's  Advocate, 
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84  Dec.  1836.  that  the  present  ia  a  suit  raised  in  consf  qnence  of  an  addren  to  the  Civm 

v^py«^M^     from  one  of  the  Houaeii  of  Parliament,  and  as  it  has  been  pleaded   bj  the 

Lord  Advocate  parties,  With  no  ordinary  anxiety  and  talent,  I  deem  it  incambeiit  upon  me 

V.  Lord  Dun.  ^^  ^^^^  ^^^^  ^^  indicHtiun  of  tlie  grounds  of  my  judgment,  as  to  exhibit,  at 

1 least  generally,  the  views  I  have  taken  of  the  argument  upon  both  aides,  and 

Opinion  of       to  point  out  where,  although  arriving  at  the  same  conclusion  with  both  yov 
Court.  Lordships,  there  may  be  a  shade  of  difference  between  us  upon  some  of  the 

matters  suhtiiitted  fur  our  contiideration.  The  time,  however,  which  faai 
been  already  occupied  by  the  deliberations  of  the  Conrt»  renders  it  impeia- 
tive  upon  me  to  abridge,  to  the  utmost  of  my  power,  the  notes  which  are 
lying  before  me ;  and  i  am  sore  tliat,  after  what  has  been  already  stated, 
the  parties  can  have  no  reason  to  regret  tliat  I  at  least  should  refrain  fnia 
taking  an  extended  view  of  the  argument,  or  of  the  matters  which  it  has  beca 
our  doty  to  consider.  .  Indeed,  were  I  to  go  at  ranch  length  into  the  case, 
I  slioald  just  have  to  repeat  what  bas  been  already  gone  over,  and  that  ia  a 
manner  much  less  satisfactory  and  more  imperfect  than  that  witli  which  the 
•abject  has  alresity  been  so  admirably  presented  to  their  attention. 

Without  preface,  therefore,  I  sliali  proceed  to  state,  in  the  fifst  pbop, 
that  I  entirely  concur  with  both  of  your  Lordships  who  have  spoken,  in  hriog 
of  opinion,  that  the  charge  preferred  against  the  deader  by  hi»  Majesty's 
Advocate,  of  having,  at  this  stage  of  the  proceedings,  maintained  his  fireii- 
minary  defence  against  the  title  of  the  pursuers,  merely  from  a  desire  of  ab- 
taining  delay  upon  frivolous,  vexations,  and  incompetent  grounds,  ia  nttcrly 
and  entirely  unfounded.  This  branch  of  tlie  case  was  specially  and  umm 
properly  reserved  by  the  Lord  Ordinary  for  subsequent  determination  ;  and 
considering  the  view  which  I  have  taken  of  the  case,  1  moat  have  deeoMd 
the  advisers  of  the  defender  both  negligent  and  culpable  if  they  had  refrained 
from  bringing  this  subject  fully  before  your  Lordships» 

Having  no  doubt,  then,  (and  upon  the  same  grounds  as  those  ezphiined 
by  your  Lordeihip«)  that  we  are  required  to  determine  upon  the  ralidity  of 
the  pursuer's  title,  it  is  necessary,  first  of  all,  to  examine  and  ascertain  whs 
the  purtiuers  are,  and  what  is  the  precise  nature  and  qliject  of  the 
before  us ;  and  (his  part  of  tlie  case  may  be  disposed  of  in  a  single 

Your  Lordships  are  aware  that  there  are  tw.o  summonses  before  ns,  bat 
which  having  been  conjoined,  form  one  action;  the  object  of  which  ia  for  n* 
dncing  and  setting  aside,  ^rst,  a  commission  granted  to  tlie  defender,  Lord 
Dunglas,  of  tho  office  of  Chamberlain  of  Ettrick  Forest,  from  it  liaving  beea 
ultra  vires  of  his  lalo  Majesty  to  bestow  it,  and  in  violation  of  the  preroga- 
tive of  the  present  King ;  and,  secondly^  of  a  commitision  of  deputy,  granted 
in  favour  of  Captain  Cunningham  by  the  other  defender.  I'his  action  bean 
to  be  raised  at  the  instance  *  of  ilie  iiiglu  •Honoorable  Franeis  Jeffrey,  oar 

*  Advocate,  for  and  in  name  and  behalf  of  ns,  ainl  (}f  the  Commissioners  of 
^  our  Woods,  Forests,  Land- Revenues,  Works  and  Buildings,  tJt  itrmstf 
<  an  aci passed  in  (he  Sd  and  Mtyearofovr  reign,  cap,  69,  and  acts  therein 
^  recited, — PUUSUERS,  to  whose greai  hurt  and  prejudice,  as  acting/or 

*  us  and  the  publk:,  in  virtue  of  our  said  acts,  the  warrants  were  granted,' 
&;c.  Now,  my  Lords,  had  I  considered  the  instance  here  set  forth  as  that 
of  two  pursuers,  viz.  Jirsi^  his  Majesty's  Advocate  acting  for  his  Majesty's 
interaal;  and^  secondly^  of  his  Majesty's  Advocate,  acting  in  behalf  of  hii 
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Majenty*  and  the  Commissionere  of  Woods  and  Forests,  I  should  have  had  S4  Dec^  I83II. 
very  great  difficulty  in  agreeing  with  yonr  Li>rcUhip  and  Lord  Medviryn,  as     ^^'^V^**' 
to  ihe  necesrtty  of  his  MajeHty's  Adirocate  having  previoa?«]y  obtained  a  ^*"'**  ^?'°j 
special  warrant  under  the  Uoyal  Sii^n- manual,  in  order  to  have  bestowed  £)|,ng]as. 
upon  his  Lordtthip  power  and  authority  to  have  instituted  this  action  in  his       — * 
Maj«««<ty's  behalf.     In  other  wordn,  T  should  have  had  great  doubt  of  our  j^P'"'^'"  ^^ 
power  in  that  case  to.  have  diAoiittsed  the  present  action*  in  no  far  as  it  was 
at  the  instance  of  bis  Majesty*s  Advocate,  for  his.  Majesty's  iiitervHt,  upon 
ihe  ground  that  the  same  had  been  raised  in  virtue  of  the  powers  conferred 
npon  him  by  bis  patent  of  appointment,  and  not  upon  a  special  warrant  di- 
rectly iosuing  firom  the  royal  authority ;  and  .to  this  subject  for  consideratioa 
I  shall  advert,  in  the  first  place. 

Now,  although  it  is  necessary  that  I  should  explain,  at  least  generally, 
the  reasons  upon  which  this  doubt  is  founded,  it  is  far  from  my  intention  to 
trouble  your  I«ordships  with  any  historical  discussion  as  to  the  nature  and 
powers  originally  inherent  in  tlie  office  of  his  Majesty's  Advocate,  or  to  go 
over  that  great  array  of  authorities  so  ably,  clearly,  and  elaborately  detailed 
in  the  judgment  delivered  yesterday,  to  ail  of  which  I  have  paid  the  utmost 
attention,  but  which  have  not  had  the  effect  of  entirely  obviating  the  diffi- 
culties which  I  have  found  .to  be  opposed  to  yny  arriving  at  the  same  eoncln- 
BioD  upon  this  point  with  your  Lordship  ai^l  Lord  Medwyn.  In  short,  I 
cannot  find  authority  for  laying  it  down,  that  the  office  of  Lord  Advocate 
was  not  from  the  earliest  times  one  of  the  highest  and  moHt  important  in 
•  the  State,  (which  seemed  to  be  doubted  by  my  learned  brother,)  and  that 
there  .were  not  vested  in  liim  power  of  .maintaining  and  defending  the  civil 
rights  of  the  Crown,  almost  as  broad  and  extensive  as  those  which  he  pos- 
sessed  of  prosecuting,  for  his  Majesty's  interest,  offences  of  all  kinds  and  de* 
ecriptions  whatsoever.  It  would,  with  the  view  of  obtaining  just  views 
upon  this  part  of  the  subject,  be  to  little  purpose  to  search  into  the  origin  of 
the  office  of  Lord  Advocate ;  but  1  may  mention,  that  MeckenBte  states^ 
that  in  point  of  rank  he  wa«  found  to  have  been  nearly  upon  a  level  with 
the  Lord  Chancellor, — that  he  was  what  he  calls  consiliarius  natuR,  that  is,  by 
virtue  of  his  office  a  Privy  Councillor,  which  was  not  the  case  with  others 
of  the  Officers  of  State.  Accordingly,  they  are  expressly  enumerated  in 
the  different  commissions  of  Council,  which  the  A<lvucate  is  not,  although 
he  is  mentioned  as  having  been  present  at  all  the  sederonts.  From  remote 
antiquity,  therefore,  he  waa«  virtute  officii,  a  confidential  and  responsible 
adviser  of  the  Sovereign.  In  that  respect  the  office  was  entirely  different 
from  that  of  the  Attorney- General  in  Englatid,  who  always  has  been  only  a 
law:officer  of  the  Crown,  and  whose  advice,  before  it  can  be  followed  by 
the  King,  (and. ior .which  no.  responsibility  whatever  attaclies  to  tko  Attor* 
ney- General  himself,)  must  be  adopted  and  acted  upon  by  oao  of  his  Ma- 
jesty's confidential  servants,  who  himself  is  responsible  fur  having  made  it 
.  the  ground  of  his  advice  to  the  Sovereign ;  whereas  tliA  Lord  Advocate  was 
not  merely  the  law>officer  of  the  Crown,  but  the  King's  adviser  and  conn* 
cillor  in  all  matters  in  which  the  advice  of  the  confidential  servants  of  the 
Crown  was  required  to  be  given,  but  more  especially  in  those  acts  of  the 
Government  more  immediately  connected  with  his  own  department ;  and  in 
this  respect  he  aeemt  to  have  stood  precisely  in  the  sane  simattoB  aa  the 
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84  Dec.  1836.  Lord  Treasurer  or  Comptroller.  No  doubt  his  rank,  with  relation  to  tlie 
other  Officers  of  State,  as  mentioned  b^  Lord  Mednryn,  seems  to  have 
varied  at  different  times ;  but  the  exact  state  of  the  precedency  which  thii 
officer  enjoyed  can,  with  great  deference,  afford  little  liglit  as  to  the  extent 
of  his  powers.  Indeed,  I  think  there  is  reason  for  suppoeing  that  the  laok 
was  in  some  degree  dependent  upon  that  of  the  individuals  holding  at  the 
time  the  other  appointments  of  the  Officers  of  State.  Thus,  if  one  enjoyiag 
high  hereditary  rank  in  the  country  held  the  office  of  Lord  Treasurer,  or 
Comptroller,  or  Lord  Register,  he  of  course  would  be  made  to  precede  the 
Lord  Advocate,  who  ranked  after  the  dignities  which  they  enjoyed  persoittllfi 
independent  of  their  official  appointments.  In  that  order,  too,  their  namei 
would  be  entered  upon  the  rolFs  of  Parliament ;  and  hence,  down  to  a  con* 
paratively  recent  period,  when  the  rank  of  the  Lord  Advocate  was  wtikd 
to  be  higher  than  that  of  the  Lord  Justice- Clerk,  his  position  will  befoud 
constantly  varying,  both  in  the  rolls  of  Parliament  and  in  the  statutes  of 
the  realm.  But  all  this  can  have  nothing  to  do  with  the  extent  of  the 
powers  of  that  officer,  of  which,  however  strange  it  may  appear,  little  ii  to 
be  found  in  any  of  our  institutional  writers  or  printed  books  of  record.  I 
therefore  the  more  regret  that  the  parties  have  not  favoured  us  by  searching 
the  more  ancient  records  for  the  terras  of  the  different  commissions  graoted 
to  those  individuals  who  from  time  to  time  enjoyed  the  office  of  Lord  Adfo* 
cate  at  a  remote  period.  The  oldest  that  is  given  us  in  these  pleadings  ii 
that  of  Sir  David  Dalrymple  in  1 709,  which  places  the  powers  of  the  Lord 
Advocate  as  to  civil  and  criminal  cases  exactly  on  the  same  footing,  and 
confers  upon  him  all  the  powers  competent  to  our  Advocate,  *  in  omnibni 
'  actionibus  et  cauhis  ciyilibus  et  criminalibns  aliisque ;'  and  the  sane 
powers,  although  iu  general  yet  comprehensive  terms,  are  certainly  confer- 
red on  all  the  subsequent  Lords  Advocate. 

Now,  supposing  the  more  ancient  patents  to  be  equally  broad  with  that 
in  favour  of  Sir  David  Dalrymple,  and  considering  that  the  Lord  Advocato 
was  himself  the  confidential  adviser  of  the  Crown,  in  all  matters  coooecfed 
with  the  discharge  of  the  duties  of  his  own  office,  it  would  require,  in  my 
opinion,  some  more  direct  authority  than  I  have  yet  seen,  for  laying  doim 
as  clear  law,  that  the  Lord  Advocate  .had  not  the  powers  of  originating 
actions  for  the  vindication  of  his  Majesty's  civil  rights,  without  first  pro- 
curing, founding  on,  and  producing  a  warrant  under  the  Royal  Sign- 
mamiaL  And  1  should  hesitate  in  giving  that  effect  to  an  argument  dedn- 
ced  from  cases,  however  numerous,  in  which  warrants  of  that  description 
may  have  been  occasionally  obtained  and  founded  upon ;  because  I  think 
the  use  of  warrants  in  such  cases  may  perhaps  be  explained  upon  other 
grounds  than  that  of  an  inherent  incapacity  in  that  high  officer  of  the  Crown 
to  proceed  without  them.  The  explanation  which  I  would  be  inclined 
humbly  to  offer  of  the  use  of  special  warrants,  if  I  were  required  to  gtv6 
one,  would  be  this,  but  which,  under  the  present  circumstances,  I  presome 
to  offer  with  great  hesitation  and  difficulty : 

Your  Lordships  are  well  aware  of  the  unsettled  state  of  Scotland  froB 
the  earliest  times  down  to  the  period  of  the  Revolution, — of  the  nameroni 
factions  into  which  its  aristocracy  was  divided,  and  of  the  jealousies  wbicb 
almost  constantly  prevailed,  not  merely  between  these  factions,  bat  between 
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tbe  very  officers  of  the  Crown  by  which  the  Government  was  administered.  S4  Dec.  1 836. 
In  this  way,  a  sense  of  personal  danger,  and  of  the  prudence  of  exerting     ^*^V^^ 
their  utmost  endeavours  to  secure  their  own  preservation,  must  necessarily  ^^^    ^^^ 
have  induced  those  conBdential  servants  of  the  Sovereign,  whatever  their  Dunglas. 
powers  might  be,  to  take  as  little  responsibility  upon  themselves  indivu       j^-y- 
duaUy  as  they  possibly  could,  and  to  follow  out  the  measures  which  were  ^P*°|^"  ^ 
determined  on  under  tbe  joint  authority  of  the  Privy  Council,  by  which 
means  the  responsibility  of  the  particular  officer,  under  whose  authority  each 
measure  was  to  be  carried  into  execution,  was  only  shared  with  his  other 
colleagues.     By  adopting  this  precaution,  there  was  avoided  the  risk  of 
giving  individual  offence  to  the  persons  whose  rights  might  be  compromised 
by  the  measures  resolved  on,  and  the  hazard  of  any  one  servant  of  the 
Crown  being  either  marked  out  as  an  object  of  revenge,  or  of  his  being 
made  a  sacrifice  by  others  for  their  own  particular  security,  was  effectnally 
provided  against. 

In  applying  this  to  the  case  of  the  Lord  Advocate,  it  occurs,  that 
wherever  he  brought  a  suit,  either  civil  or  criminal,  for  his  Majesty's  into* 
rest,  in  his  own  name,  he  necessarily  and  inevitably  took  the  whole  respon- 
sibility of  that  particular  act  solely  and  exclusively  upon  himself.  But  when 
a  warrant  issued  under  the  Sign-mannal,  giving  authority  for  any  particular 
proceeding,  then  the  measure,  be  it  what  it  might,  became  the  act  of  the 
Government,  for  which  the  King's  Advocate  was  no  more  responsible  than 
any  other  of  the  King's  confidential  servants.  Accordingly,  I  find  this  view 
of  the  matter  strongly  confirmed  by  a  fact  which  was  mentioned  yesterday 
by  my  brother.  Lord  Medwyn.  At  no  time  was  it  ever  questioned  that  his 
Majesty's  Advocate  possessed  the  full  power  of  raising  and  pursuing,  by  hit 
own  authority,  and  without  any  special  warrant,  criminal  prosecutions  for 
the  bsnishment  of  offenders  of  all  kinds  and  descriptions ;  yet  it  is  an  un- 
questioned  fact,  and  as  such  my  brother  stated  it,  that  at  various  times^ 
more  particularly  during  the  seventeenth  century,  and  under  the  reign  of 
Charles  II.  and  James  VII.  special  warrants  were  actually  applied  for  and 
obtained,  authorising  his  Majesty's  Advocate  to  prosecute  individuals  for 
crimes,  even  before  the  Court  of  Justiciary.  In  particular,  such  warrants 
were  obtained  in  most  of  the  prosecutions  raised  against  the  Covenanters, 
and  a  variety  of  others.  Now,  in  all  these  cases  the  powers  of  the  Lord 
Advocate  were  ample,  and  the  use  of  the  special  warrants  can  in  them,  I 
apprehend,  only  be  explained  by  the  unwillingness  of  the  person  holding  the 
office  at  the  time  to  incur  the  responsibility  of  the  individual  measure,  and 
from  the  very  natural  anxiety  which  the  nature  of  most  Of  those  proceed* 
ings,  and  the  state  of  public  feeling  at  the  time  produced,  that  the  obloquy 
might  be  shared  with  the  rest  of  the  servants  of  the  Crown.  In  the  same 
way,  I  suspect  that  the  introduction  of  the  case  of  special  warrants  in  civil 
causes  may  be  accounted  for,  and  I  regret  that  more  inquiry  has  not  been 
made  into,  and  light  thrown  upon  this  part  of  the  subject,  of  which  I  have' 
no  doubt  it  is  very  susceptible. 

Two  reported  cases,  however,  have  been  referred  to  as  having  occurredi 
previous  to  the  Union,  in  which  our  predecessors  are  said  to  have  held,  that 
without  a  special  warrant  the  Lord  Advocate  had  no  right  to  pursue  id  vin« 

VOLi  XII.  APP.  e 


42  APPENDIX. 

24  Dec.  I8d&  dication  of  the  dvil  rights  of  the  Crown.     The  first  of  these  is  the  eve  of 
^i^y*^    Southeak,  1680 ;  the  other  is  that  of  the  King's  Ad?ocate  r*  IVfoncrieff,  de- 
Lord  Advocate  cided  in  1693.     As  to  the  first  of  these,  I  must  state,  that  it  certunlydoa 
Jj^  *  not  appear  that  the  Lord  Advocate  was  in  any  way  a  party  to  the  snit,  ex- 

cept  as  having  given  his  concourse  to  the  actions  between  the  parties.   Cer- 

Opinion  of       tainly  he  was  neither  pursuer  nor  defender ;  and  although  the  report  bein 

*  that  the  Lords  would  not  allow  the  Advocate  to  insist  on  the  King  s  jo- 

*  terest  without  a  special  writ,"  that  point  does  not  appear  to  have  bees 
raised  for  discussion,  and  the  judgment  cduld  only  have  had  reference  to  tbs 
right  of  his  Majesty's  Advocate  to  give  his  concourse  to  tho  actions,  (and 
that  too  apparently  to  both  parties^  who  each  founded  upon  a  grant  frMs 
the  Crown,)  without  a  special  authority  from  the  King.  Bat  the  priadplei 
which  might  operate  in  such  a  question  are  quite  different  from  those  wfaicb 
must  regulate  cases  having  reference  not  to  the  concourse  of  bis  Majesty'i 
Advocate,  but  to  cases  where  the  King's  own  interest  is  immediately  sod 
necessarily  involved.  But  besides,  Lord  Medwyn  mentioned  that  this  wm 
a  case  which  was  decided  when  his  Royal  Highness  the  Dake  of  York  and 
Albany,  (afterwards  James  Vll.)  thought  fit  to  honour  the  Court  widi  bii 
presence,  an  honour  wiiich,  we  all  know,  was  seldom  or  never  conferred, 
except  when  some  undue  purpose  was  in  contemplation,  and  some  act  of 
tyranny  and  oppression  meant  to  be  carried  through.  The  very  circoo- 
stance  of  the  Duke's  presence  therefore  would,  in  truth,  lead  me  to  suspect 
that  undue  means  were  resorted  to  in  order  to  obtain  the  decision ;  sod  il 
would  be  something  more  than  the  bare  announcement  of  a  proposition,  os 
a  point  of  constitutional  law  given  by  the  Court  under  such  superintendesc^ 
when  the  subject  was  not  argued,  nor  the  matter  particularly  in  issue,  irbidk 
it  certainly  was  not,  that  would  induce  me  to  listen  to  it  as  an  authority  to 
be  held  as  conclusive. 

With  respect  to  the  other  case,  it  is  assuredly  more  directly  in  poist. 
But  even  that  is  one  not  decided  in  the  ordinary  course  of  justice,  for  the 
report  bears  that  it  was  determined  in  presence  of  the  Lord  Chtnoellor; 
and  when  I  consider  the  principles  on  which  our  predecessors  in  that  cue 
seem  to  have  proceeded,  I  cannot  join  with  your  Lordship  in  conferring  up- 
on it  that  praise  to  which  you  have  just  said  yon  thought  it  was  entitled. 
On  the  contrary,  the  views  of  the  Court,  as  I  find  them  explained  io  ths 
report,  have  certainly  not  tended  to  exalt  my  opinion  either  of  the  dignity 
or  the  independence  exhibited  by  our  predecessors  on  that  occasion.  It 
seems  to  have  been  debated  among  the  Judges,  whether  a  special  reference 
should  not  have  been  made  to  the  Crown,  to  know  the  ground  on  which  Ins 
Majesty  had  proceeded  in  making  the  two  pretended  grants  then  ander  die- 
cussion ;  and  the  proposal  was  only  overruled,  because  it  was  deemed  wrong 
to  trouble  the  King  with  pointo  of  law,  '  and  that.it  woidd  refkH  on  ik 

*  seerelarieSf  if  the  King  should  say,  that  one  or  both  were  impetnte  firom 

*  him,  without  making  him  understand  the  state  of  the  case.' 

Now,  considering  that  this  judgment  was  pronounced  only  Bve  yean  sfttf 
the  Revolution,  I  must  suspect  that  our  predecessors  had  not  then  bad  tioM 
to  shake  themselves  free  from  the  state  of  dependence  and  subserviency, 
under  which  they  were  kept  during  the  arbitrary,  tyrannical,  and  proflig*!* 
reigns  of  the  House  of  Stewart,  or  had  got  their  minds  disencambersd  of 
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tbftt  fear  of  giving  offence  to  the  King  or  the  membere  of  the  Cabal,  bj  84  Dec.  1836. 
which,  for  80  many  years,  they  had  been  so  disgracefully  restrained.  ^'^^'^^imt/ 

Bnt  these  decisions,  in  whaterer  light  they  may  be  considered,  are,  I  ^>d  Advo- 
think,  more  than  counterbalanced  by  the  fact,  th^t  there  is.  no  form  of  sum*  p|,^Q»||^^ 
mens  to  be  found  in  the  ancient  style-books,  as  far  as  I  know,  and  particu*        — • 
larly,  there  are  none  in  Dallas's  Collection,  (which  was  not  giren  to  the  Oprnionof 
world  till  some  years  after  the  decision  in  the  case  of  Moncrieff,)  in  which 
the  Lord  Advocate,  as  suing  for  his  Majesty's  interest  in  a  civil  process,  is 
made  to  libel  on  a  special  warrant;  and  I  cannot  believe,  considering  the 
great  and  acknowledged  accuracy  of  that  au^ior,  that  if  such  warrant  had, 
in  all  civil  causes  in  which  his  Majesty's  Advocate  pursued  for  the  King's 
interest,  been  required  to  validate  the  proceeding,  it  would  not  have  been 
found  particularly  set  forth. 

But  I  fairly  acknowledge,  that  this  matter  may  be  considered  as  coming 
now  for  our  consideration  under  different  circumstances  from  that  in  which 
it  Was  presented  to  our  predecessors  in  the  case  of  Moncrieff ;  and  if  the 
numerous  cases  which  were  detailed  yesterday,  as  having  occurred  since  the 
Union,  in  which  special  warrants,  under  the  SigUimanual,  have  been  found* 
ed  upon  by  the  Lord  Advocate,  and  held  necessary  by  the  Court,  cannot  be 
otherwise  explained,  I  should,  after  ell>  be  inclined  to  hold,  tliat  the  safest 
course  for  us  to  follow  now,  would  be  to  determine  that  such  warrants  were 
requisite  to  entitle  the  Lord  Advocate  to  appear  for  the  Crown  in  a  civil 
process.     I  believe  that  the  King  has  occasionally  limited  the  powers  of  the 
Lord  Advocate,  by  the  terms  of  the  commission  conferred  upon  him  ;  and 
it  is  very  possible  that  it  is  competent  for  the  Crown  to  do  so  again  ;  but  I 
can  have  no  doubt  that,  by  a  long  train  of  practice,  and  a  series  rerum  judi* 
catarnm,  in  which  it  has  been  found,,  that  particular  powers  are  not  vested 
in  the  Lord  Advocate,  such,  though  originally  inherent  in  his  office,  may  be 
held  as  altogether  taken  away.     At  the  same  time,  I  would  speak  with 
hesitation  in  reference  to  those  cases,  because  one  of  them,  rested  on  by 
Lord  Medwyn,  in  which  the  necessny  of  a  special  warrant,  to  authorise  the 
appearance  of  the  Lord  Advocate,  was  supposed  to  have  been  at  least  par- 
tially settled,  has  been  otherwise  explained';  and  I  am  satisfied,  that  nothing 
can  be  inferred  fh>m  the  rights  of  prosecution  conferred  upon  his  Majesty's 
Advocate  by  the  statute  relative  to  the  forfeited  estates ;  for  by  it,  in  truth, 
the  Crown  was  divested  of  its.  legal  rights  in  favour  of  Conamissioners,  and 
therefore  it  was  tiecessary  to  confer  those  special  powers  upon  the  Lord 
Advocate,  without  which  i^idoubtedly  he  could  have  no  interest  to  appear 
for  his  Majesty's  interest. 

r  therefore  am  desirous  of  giving  no  decided  opinion  'as.  to  the  necessity 
of  the  King's  Advocate  founding  on  a  special  warrant,  until  I  shall  havean 
opportunity  of  considering  the  matter  more  at  large  in  a  case  in  which  the 
point  sliall  be  more  properly  before  us,  and  in  which  his  Lordship  ehall  ap- 
pear as  prosecutor  for  his  Majesty's  interest.  But  I  can.  have  no  doubt  up- 
on this  other  point,  that  if,  in  this  case,  the  summons  should  be  held  to  be 
so  drawn,  that,  according  to  Lord  Med wyn's'oi^inion,  the  Instance,  as  set 
forth,  ia  tp  be  taken  as  that  of:  the  King's  Advocate,  for  his  Majesty's  inte- 
rest, as  well  as  for  the  ComoiiSBionerB  ef  Woods- and  Fereete,. and  thataape* 

'  ■    •  ■      -  "r2  •■-.  =  ■----:- 
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24  Dec.  183G.  cial  warrant  was  reqaisite  for  authorisiing  his  Majesty's  Adrocate  to  appetr 

^^<^V^^    in  the  former  of  these  two  characters,  the  subsequent  prodnction  of  a  war* 

Lord  Advocate  j^^t,  with  the  view  of  ralidatinir  what  had  irone  before,  is  a  proceeding  at- 
r.  Lord  Dun-    ,,,.,.  ti-  r    v.  l  •?•.  • 

glo^  terly  and  entirely  inept.     In  that  view  of  the  matter,  the  summons,  if  it  u 

-^ —  to  be  taken  as  at  the  instance  of  his  Majesty's  Advocate,  for  his  Majeityi 

Opinion  of       interest,  must  he  held  to  have  been  from  the  beginning  void  and  null,  and 

by  no  subsequent  proceeding  on  the  part  of  the  Crown  could  that  origioal 

nullity  be  cured. 

I  cannot,  however,  allude  to  this  warrant  without  observing  on  the  siogih 

lar  terms  in  which  it  is  drawn.     The  King  is  made  to  declare  his  royal  will 

and  pleasure,  and  '  does  hereby  ratify  and  con6rm  the  whole  proceedingi 

*  in  the  said  action  prior  to  the  date  thereof  ;*  and  thereafter  follows  tiie 
authority  to  the  Lord  Advocate,  to  carry  on  such  action  or  actions  as  msy 
be  necessary  for  setting  the  right  of  the  defenders  aside.  Now  I  deny  tbtt 
the  King  had  any  right  or  power  to  ratify  and  confirm  one  of  those  proceed* 
ings,  and  the  terms  employed  with  that  view  bring  the  document  in  qaet- 
tion  as  nearly  as  can  well  be  imagined  to  the  style  and  nature  of  those  let* 
ters  and  warrants  which  were  condemned  in  the  claim  of  right,  when  Jana 
VII.  forfeited  the  Crown  ;  and  my  learned  friend,  the  Lord  Advocate,  wiQ 
find,  that  in  that  very  case  of  Moncrieff,  which  was  mentioned,  that  whei 
it  was  proposed  '  that  the  King's  Advocate  might  apply  to  see  if  hi«  Mt- 
'  jesty  would  give  him  a  warrant  to  quarrel  Readt/s  rights  the  plorslity 

*  of  the  Lords  thought  it  of  dangerous  example^  atid  infringing  on  the  claim 

*  of  right,  to  stop  justice  either  by  Utters  to  or  from  the  Session.* 

(The  Lord  Advocate  here  rose  to  explain,  that  the  letter  only  confirmed 
and  ratified  the  acts  of  the  Advocate,  in  regard  to  the  relation  between  him 
and  the  Crown.) 

Lord  Meadowbankf  (in  continuance.)  I  rather  think  my  friend  the 
Lord  Advocate  is  mistaken,  for  the  warrant,  in  the  first  place,  contains  a  di- 
rect ratification  of  all  that  had  been  previously  done,  and  it  is  after  that  n* 
tification  that  it  is  made  to  apply  to  the  proceedings  of  his  Majesty's  Adro* 
cate ;  but  it  is  of  little  importance,  for  it  is  impossible  to  suppose,  and  I 
certainly  do  not,  that  any  thing  improper  was  intended  to  be  done  by  the 
proceeding  in  question. 

I  am  however  of  opinion,  that  we  have  no  opportunity  here  of  pronoan* 
cing  any  judgment  as  to  the  necessity  of  a  special  warrant  in  tliis  case,  or 
of  the  effect  of  that  warrant  which  has  been  granted ;  for  I  am  Yerj  clearly 
of  your  Lordship's  opinion,  and  upon  the  grounds  which  yon  have  so  folly 
explained,  that  there  is  here  only  one  instance  set  forth  in  tbe  snniDOoa» 
that  of  the  Lord  Advocate  in  behalf  of  his  Majesty,  as  having  an  interest  in 
the  rights  conveyed  to  his  Commissioners  of  Woods  and  Forests ;  and  1  agree 
also  with  your  Lordship,  that  it  was  only  intended,  when  the  action  was 
raised,  that  hu  Lordship  should  appear  as  pursuer  in  that»  and  in  no  other 
character. 

I  shall  not  repeat  what  has  been  stated  by  your  Lordship  upon  this  pobt, 
(and  in  which  I  entirely  concur,)  but  I  shall  add,  that  I  have  no  doubt,  that 
had  it  been  intended  by  tbe  Lord  Advocate  that  his  interest  should  have  been 
used  for  the  interest  of  the  King,  as  separate  from  the  rights  of  the  Commif* 
aionera  of  Woods  and  ForestSi  and  for  tbe  rights  which  his  Majesty  enjoyed 
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jare  coronsB,  he  would  hare  adopted  that  style  and  form  which  he  follows  24  Dec  1836. 
every  day  in  the  criminal  court,  which  has  been  invariably  pursued  by  hi«  pre-     \^\/^>^ 
decessors  in  all  civil  actions,  when  ihey  were  pursuers  for  the  Kingr,  and  which  I'O'd  ^^^^ 
is  to  be  found  in  the  books  of  styles  from  the  eariiest  times,  (including  Dallas,)  j)„„g'|as, 

down  to  the  presei^t  day.  That  form,  your  Lordships  are  aware,  was  one  which       

conid  have  called  the  defenders  (even  if  both  pursuers  were  to  be  included  Opinion  of 
in  one  action)  to  answer  at  the  instance  of  *  our  trusty  and  well-beloved 

*  Francis  Jeffrey,  our  Advocate,  for  our  interest,  and  of  the  said  Francis 

*  Jeffrey,  in  behalf  of  us,  and  of  the  Commissioners,  &c.  in  terms  of  an  act, 
&c ;  *  and  to  our^  and  to  whoae  great  hurt  and  prejudice,  as  acting  for  us 

*  in  virtue  of  the  said  acts,'  &c.  This  is  the  nature  of  the  style  which  baa 
been  uniformly  followed,  without  any  exception,  from  the  earliest  times.  It 
is  the  style  given  in  Dallas,  and  I  cannot  believe  that  there  was  any  inten- 
tion whatsoever  to  alter  or  to  change  it  upon  the  occasion. 

We  have,  however,  all  heard  of  the  great  powers  of  his  Majesty's  Advo* 
cate,  many  more  than  there  is  any  authority  for,  many  which  I  do  not  be- 
lieve to  exist,  and  many  which,  I  am  sure,  my  right  honourable  friend  will 
never  think  of  exerting.  Bat  there  is  one  power,  which,  most  assuredly, 
the  Lord  Advocate  does  not  possess.  He  hsa  no  powpr  to  alter  the  forma 
of  proceedings  -in  this  Court,  established  either  by  special  enactment,  or  by 
a  course  of  practice  followed  for  centuries ;  and  were  I  not  satisfied  that 
the  form  which  has  been  adopted  is  one  applying  solely  to  the  case  of  the 
Lord  Advocate,  suing  in  behalf  of  the  Commiysioners  of  Woods  and  Forests, 
I  would  have  been  against  sustaining  his  instance  for  the  interest  of  the 
King,  merely  because  it  was  set  forth  in  a  new  and  unprecedented  form. 

I  would  only  observe  farther  upon  this  point,  which  I  do  not  think  your 
Lordship  adverted  to,  that  the  meaning,  as  to  who  are  the  parties  forming 
the  instance  in  this  action,  is  explained  by  the  words  following  the  annun- 
ciation of  the  name  of  the  Lord  Advocate,  and  for  whom  he  pursues.  These 
words  are,  *  Pursuers,  to  whose  great  hurt  and  prejudice,  as  acting  for  ua 

*  and  the  public,  in  virtue  of  the  said  CLcts.  Now,  to  say  nothing  of  the 
want  of  the  words,  *  for  our  interest,'  which  are  here  omitted,  there  is  here 
an  express  limitation  of  the  term,  pursuers,  to  those  who  had  rights  conferred 
upon  them  by  the  act  of  the  3d  and  4th  of  hid  present  Majesty, — a  limitation 
totally  inconsistent  and  incompatible  with  the  suit,  having  been  raised  by  his 
Majesty's  Advocate  for  his  Msjesty's  interest,  as  connected  with  the  high 
and  patrimonial  rights  of  the  Crown. 

But  this  part  of  the  case  does  not  rest  here.  Both  your  Lordships  have 
referred  to  the  case  of  Campbell,  one  which  I  concur  in  thinking  is  most 
material  in  the  present.  That,  it  will  be  attended  to,  was  one  of  the  first 
cases  brought  after  the  accession  of  the  King.  It  originated  under  new  and 
apecial  legislative  enactments,  by  which  particular  boards  were  authorised 
to  litigate  through  the  means  of  the  Lord  Advocate.  Upon  that  occasion, 
therefore,  it  was  incumbent  upon  the  law  officers  in  Scotland  to  consider 
well  the  form  of  the  writs  under  which  said  actions  were  subsequently  to  be 
raised ;  and  it  cannot  be  doubted  that  much,  pains  were  taken  to  render 
it  perfect.  Accordingly,  for  the  purpose  which  was  then  in  view,  namely, 
to  set  forth  the  instance  of  the  Lord  Advocate,  as  suing  in  behalf  of  the 
Public  Boards,  then  suppoeed  to  be  vested  with  tboee  rights  of  the  Crown 
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24  Dec.  1836.  inrolred  in  the  matter  at  issne^  I  think  the*  form  adopted  was  tdBdeBtlf 
^^^fy^^*^     correct.      Bat  the  matter  to  be  considered  is,  whether  the  psrtiet,  ka 

Lord  Advocate  Majesty's  Advocate,  under  whose  advice  the  snmmons  tras  fiioied,  or 

ffias.^^      "°*  the  defender,  or  the 'coonsel  at  the  Bar,  or  yoar  Lordsbrps^  ever  for  me 
— .  moment  imagined  that  in  that  sunftnons  was  comprehended  not  Milj  tb 

Opinion  of  instance  of  his  Majesty  s  Advocate  for  the  Lords  of  the  Trearary,  (ind 
afterwards  for  the  Woods  and  Forests,)  but  also  tbe  instance  of  bit  Uh 
jesty's  Advocate,  for  his  Majesty's  interes.t.'  ^o.w,  vpon  this  poiol  the 
report  of  the  case  is  perfectly  decisive,  for  it  is  made  to  conclode  viik 
the  observation  of  the  Dean  of  Facalty,  to  the  effect  that -he  craved  expei- 
aes,  because  the  case  was  with  aJBoanL  *  If  his  Majeaty  had.  been  a|ertf,' 
he  is  made  to  add,  *•  then  I  could  not  have  asked  expenses ;'  and  ibis  ohtf* 
yation  was  not  only  not  contradicted  by  the  pursuer,  but  not  observed  ip« 
by  the  Ben6h.  On  the  contrary,  it  was -acquiesced  in  upon  all  sides,  vu 
observation  justly  and  properly  applied  to  the  case.  I  eartainly  do  aotkaov 
if  his  Majesty's  Advocate  was  himself  present  when  these  proceedings  Mik 
place,  but  the  Solicitor- General  undoubtedly  was;  and  if  he- had  nptkuqn 
that  it  was  a  suit  raised  at  the  instance  of  his  Majesty  s  Advocate,  uj» 
Suing  for  the  ComMiwtintient  of  Woods  and  Forests,  and  altogether  ooaeli- 
aive  of  that  of  representing  the  interest  of  the  Crown;  there  can  be  no  doek 
that  he  would  not  have  suffered  the  remark  of  the. Dean  of  Facility. to kte 
escaped  his  animadversion,  or  your  Lordships  to  have  decided,  apoa  tke 
ground  that  the  Crown  was  not  a  party,  when  he  himself  knew  and  belieied 
it  to  be  otherwise.  * 

■ 

Now,  the  sum  mens,  in  that  case  is  in  the  precise  form  and  terms  of  the 
anmmons  in  the  present.;  and  when,  on  the  one  hand,  your  Lordships  fain 
an  old  and  inveterate  form  of  summon?  when  the  King's  Advocate  iranaM 
for  his  Majesty's  interest,  not  followed,  but  abandoned,  and  another  foi*i 
under  new  enactments,  drawn  up  with  a  view  to  the  -conatitution  of  an  in" 
stance,  under  which  his  Majesty's  AdVo^te  has  been  held  to  pUftoe,  ad 
for  his  Majesty's  interest,  but  for  the  Commissioners  of  Woods -and  FoRftt) 
it  would  be  a  most  extraordinary  proceeding*  (o  hold  that  the  iatter  fbifl 
was  to  be  so  interpreted  now  as.  to  include  the  former,  as  welLaa  theinstiBce 
to  which  alone  it  had  been  determined  to  refer. 

I  am  very: clear,  therefore,  for  rejecting  the  present,  as  a  anmmoos  ivimI 
at  the  instance  of- his  Majesty's  Advocate,  for  his.Majesty'a  internt;  aadit 
would  now'  have  beeii  incumbetit  upon  me,  had  your  Lordship  not  goaast 
fully  into  this  part  of  the  case,  to  have  shewn  the  grbunde  upon  which  iki*< 
arrived  at  the  conclusion  that  the  Lord  Advocate,  as  pursuing  on  behalf  e^ 
his  Majesty,  as  Tepreaented  by  ^he. Coin misaioners.'oif  .Woods,  and  fuft^ 
has  no  title to'purSue  this'acilbn.' "3at, 'BubmfribtfigCtiar .^Vterf  thhigr •**•* 
by  your  Lordship  upon  this  part  of  the  case,  I  shall  con6de  myself  to  a  feiT 
few  general  observations  regarding  it. — 

.  Andp.  ;firstt  An  -toy  bumble  opinion,  it  is  plain  thaV^^own  to  the  aoociM 
of  the  present  King,  the  patrimonial  rigbt  of  th^  Monarch' to  these  revenoei 
was  continued  in  the  same  situation  as  they  were  held  bjr  Janies  thvSitv 
and  his  descendants^  including  King  William  and  ^neen  Mary,  and  Q^ 
Annej,  aa  well  as  the  first  Princes  bfxho  House  <itlSMiif€f*    Atidie'Meei* 
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sion  DjF  none  of  tbete'  monaiths  wm  tbere  woj  abandonment  of  these  rights,  24  Dec.  1836. 
either  expresft  or  implied.    'Each  king  just  aiioceeded,  jnre  coroniB»  to  his     ^'^^^^j^m^ 
predecessor,  as  former  kinga  of  Scotland  had  done  from  the  earliest  times  ;  Lord  Advocate 
and  althongb,  in  some  of  the  more  recent  instances,  statutes -are  no  doubt  ^\g^       ^^^ 
to  be  found,  in  which  meniion  is  made  of  the  reveniles  being  reserved  '  for      

*  the  life '  of  the  monarch,  there  is  not  a  syllable  to  be  found  from  which  it  Opinion  of 
can  be.  inferred  that  that  life- interest  was  either  made,  or  intended  to  be 

made,  at  alf  different  from  the  interest  enjoyed  by  those  monarchs  who  poe- 
•eased  them  in  the  fullest  and  most  ample  manner. 

But,  at  the  commencement  of  the  present  reign,  a  great  change  was  cer- 
tainly made  in  relation  to  the  hereditary-  revenue  of  the  Crown  in  this  coun- 
try. His  Majesty  then  abandoned  to  the  disposal  of  Parliament  those  re- 
venues, and  the  first  statute  passed  after  that  event  upon  this  subject  autho- 
rised a  transference  of  the  powers  which  had  been  possessed,  with  reference 
to  these  revenues,  by  the  Court  of  Exdis^uer  to  the  Commissioners  of  Woods 
and  Forests.  But  the  only  right  in  the  Court  ef  Excheqjier  was  that  of 
advising  his  Majesty  respecting  the  disposal  and  collection  <tf  ^shat  revenue, 
—that  Court  having  come  into  the  place,  and  being  vested  with  many  W 
the  powers  of  the  Lord  High  Treasurer  of  Scotland.  Accordingly,  the 
Tery  grant  in  favour  of  the  noble  defender  bears  to  have  been  made  by  and 
with  the  advice  *  of  the  Lord  Chief  Baron,  and  others  the  Barons  of  bis 

*  Majesty's  Court  of  Exchequer.'  Hence  it  is  plain  that  the  Barons  had 
DO  persona  standi  for  suing  out  any  process  in  behalf  of  the  King ;  and, 
therefore,  nothing  can  be  founded  on  the  statute  just  referred  to,  as  convey- 
ing any  corresponding  right  to  the  Commissioners  of  Woods  and  ForestS| 
and  the  Lord  Advocate  suing  on  their  behalf. 

We  come,  therefore,  to  consider  the  effects  of  the  statutes  of  .the  dd  and 
4th  of  his  present  Majesty,  as  well  as  the  enactments  of  10th  Geo.  IV. 
cap.  50,  which  were  therein  embodied,  and  which  I  shall  content  myself 
with  saying,  were  most  clearly  limited  to  matters  connected  with  the  ma- 
nagement of  the  revenue,  and  conferred  upon  them  no  powers  to  remove 
officers  of  a  condition  different  from  those  whom  they  were  thereby  autho- 
rised to  appoint.  On  the  contrary,  I  am  clear  that,  by  the  clauses  to  which 
your  Lordship  referred,  all  power  of  challenging  appointments  of  a  higher 
nature,  such  as  that  now  in  question,  were  specially  and  distinctly  reserved 
from  the  powers  conferred  upon  the  Commissioners ;  and,  therefore,  I  have 
DO  doubt  that  the  Commissioners  of  Woods  and  Forests,  and  the  Lord  Ad- 
Tocate  suing  for  them,  as  acting  in  behalf  of  the  Crown,  has  no  right  to  in- 
sist in  the  present  action. 

In  delivering  this  judgment,  I  beg  leave  to  add,  that  although  I  think  his 
Majesty's  Advocate  has  in  this  case  fallen  into  two  errors,  !«/,  In  thinking 
that  this  action  of  reduction  was  competent  at  the  suit  of  the  Commissioners 
of  Woods  and  Forests,  and  of  himself  acting  in  their  behalf;  and,  2c//y,  la 
thinking  that  an  action,  first  raised  by  these  Commissioners  in  his  name, 
could  be  divided  into  an  action  brought  by  him  for  the  interest  of  the  Crown, 
and  into  another  as  brought  in  his  name  for  the  interest  of  the  King  and  of 
the  Commissioners  of  Woods  and  Forests,  I  entertain  no  doubt,  that  if  it  was 
ultra  vires  of  the  Crown  to  grant  the  present  commission,  there  can  be  no 
difficulty  in  finding  a  form  of  action  by  which  it  may  be  competently  re- 
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M  Dec.  1936.  dnced  and  set  aride ;  and  if  the  adriaen  oC  the  CrovB  ahall  fMtk  it  ti 
^^p^^^^i^     briog  the  matter  agaia  before  us,  they  will  find  all  those  dificvhin  tkf 
Lord  Adwo-  '  have  hitherto  had  to  encoanter  easily  removed,  simply  by  adoptisg  tkoc 
ttte  V.  Lord     f^^^^^  q(  action  which  their  predecessors  hare  in  former  cases  followed  Ml 
__  without  objection  or  difficulty.     Bat  if  that  coarw  shoold  be  foHowtd,  I 

Opinion  of       un%l  1  may  be  allowed  to  express  a  hope,  that  they  will  afford  as  sonefo^ 


^  ther  information,  on  which  very  little  light  has  been  throom  ia  the  paa 

discnssions;  and,  in  particolar,  I  wonld  ventare  to  recomoiend,  thataMotk 
ahoald  be  made  throngh  the  Record  of  the  Great  Seal,  in  ocder  to  tscniai 
what  has  been  the  natnre  and  extent  of  the  righta  exercised  with  mpecta 
the  other  hereditary,  aa  well  aa  what  are  termed  the  annexed  reyenaei«f  ik 
Crown  of  Scotland.  1  have  great  reason  to  believe,  that  great  light  oo  ik 
main  sahject  more  immediately  in  question  will  be  there  obtained,  ai  tka 
can  be  no  donbt  that  few  years  have  elapsed  since  the  Revelation,  witba 
some  part  of  that  revenue  having  been  dealt  with  by  the  Crown,  aad  gnai 
of  it  conferred,  either  to  one  extent  or  another,  by  the  different  Domidi 
who,  during  that  period,  have  exercised  the  rights  of  the  Crown. 

At  present  I  am,  on  the  different  grounds  to  which  I  have  nkmik 
sustaining  the  objection  to  the  title  of  the  Lord  Advocate,  as  pamiif  fa 
the  Commissioners  of  Woods  and  Forests,  and  finding  that,  as  with  itffcct 
to  the  Lord  Advocate's  claim  to  be  held  as  a  pursuer  for  his  Majesty's  it 
terest,  the  same  has  not  been  set  forth  in  such  terms  as  to  authorise  j« 
Lordiihips  to  entertain  him  aa  a  pursuer  in  that  character. 

Lard  Gieniee  said,  that  on  the  whole  facta  of  the  case  he  concnrred  wsl 
their  Lordships,  that  it  waa  a  case  merely  at  the  instance  of  the  ConBii> 
sioners  of  Woods  and  Forests,  and  there  was  consequently  a  want  of  tide tt 
pursne  a  reduction.  There  waa  not  a  sufficient  title  in  the  CommiaiioiKi^ 
nor  was  it  ever  intended  to  give  any  such  title.  He  was  disposed  al^  t* 
agree  in  the  view  taken  by  their  Lordships,  and  say,  that  the  Sigo-aiaal 
was  neceasary. 
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No.  IV. 

JUDICIAL  PROCEDURE  IN  ARTHUR  GIFFORD  AND  MANDATARY  t% 

ARTHUR  GIFFORD  OF  BOSTA. 

« 

1.  Lord  Ordinary's  (Coekbum)  Interlocutor  and  Note. 

let  March  1836.-— The  Lord  Ordinary  liaring  considered  ihe  closed  re*  Lord  Ordi. 
eord,  with  the  proof,  productioDs  and  whole  procese  and  proceedings,  and  |>^'*  Inter, 
heard  parties  ihereon  at  great  length,  finds,  that  the  verdict  brought  nn^i^  * 

der  redoction  cannot  be  maintained  on  the  evidence  hitherto  addaced,  an4 
that  upon  this  evidence  the  claim  of  the  defender  roust  be  rejected,  and  that 
of  the  pnrsaer  sustained ;  and»  qaoad  ultra,  appoints  the  cause  to  be  enrolN. 
•d»  reserving  aH  questions  of  expenses. 

iVo<e.-^Considering  the  peculiarity  of  this  case,  the  extent  of  duscussioq  Note, 
it  has  received,  the  trial  having  required  about  ten  diets,  and  the  pleadings 
before  me  occupied  nine  days,  •  and  the  impossibility  I  have  found  of  agree* 
ing  with  the  jury,  I  think  it  my  duty,  avoiding  all  needless  details,  and  not 
attempting  even  to  notice  minute  statements  or  arguments,  to  put  the  parties 
fully  in  possession  of  the  general  views  on  which  I  have  proceeded  in  dis^ 
loosing  of  it.  J 

'  It  is  an  action  instituted  by  the  pursuer  for  having  a  verdict,  finding  that 
the  defender  is  nearest  and  ]a?(ful  heir  in  general  to  Thomas  Gifford,  set 
aside.  This  Thomas  Gifford,  formerly  of  Busts,  in  Shetland,  died  in  the 
year  1760.  He  had  once  four  sons,  the  whole  of  whom  were  drowned  to* 
gether,  in  May  1748.  It  is  certain  that  the  three  youngest  died  bachelors ; 
but  the  basis  on  which  the  verdict  under  reduction  rests*  and  must  rest* 
is,  that  the  eldest  son,  John,  had  been  married  to  Barbara  Pitcaim,  who  pror 
duced  a  son,  called  Gideon,  the  issue  of  this  wedlock,  though  not  born  ti4t 
after  its  lather's  death.  If  this  child  was  legitimate,  the  defender,  who  is 
his  son,  is  heif>of-]ine  of  Thomas,  his  father's  grandfather.  But  the  reality 
of  this  marriage  is  denied ;  and  if  the  denial  be  well  founded,  then  the  cha* 
racter  of  heir«of-line  belongs  to  the  pursuer,  who  is  the  eldest  son  of  Thomas's 
youngest  daughter,  there  being  no  issue  of  his  other  two  daughters  alive* 
After  some  roancsuvring  in  the  country  about  services,  in  the  course  of  which 
advantages,  but  not  more  than  the  ordinary  ones,  were  attempted  to  be  taken^ 
both  parties  brought  forward  their  claims  fairly  and  openly  in  a  competitios 
of  brieves,  which  was  tried  by  a  jury  before  Lord  Moncreiff. 

The  substance  of  the  case  for  the  defender  is,  that  Barbara  Pitcaim  wai| 
by  birth  and  manners  an  equal  match  for  John  Gifford  ;  that  he  had  paid  bi^ 
addresses  to  her ;  that  this  ended  in  a  private  marriage  on  the  8tb  of  Der 
cember  1747,  and  in  the  procreation  of  Gideon,  the  defender  s  fiither ;  thsit 
this  union  was  concealed  during  the  few  months  it  lasted,  from  fear  of  the 
husband's  mother,  Mrs  Gifford,  called  Lady  Busts  in  the  proof,  an  able  an4 
imperious  woman,  whO|  it  was  known,  would  be  averse  to  the  marriage,  ai^ 
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17  Feb.  1837.  conld  easily  have  made  her  bnsbaod  disinberit  any  sod  who  had  diipksnd 
^«^V^^    ^^'  •  ^^^^  ^^^  marriage  was  dissolTed  in  May  1748,  by  the  death  of  the  be* 

Giffbrd  v.        band,  who  was  drowned  by  the  upsetting  of  a  boat ;  that  this  acddentaln 
°  proved  &tal  to  John  Fisken,  the  clergyman  who  performed  the  marriige 

Note.  ceremony,  and  to  the  three  other  sons  of  Thomas,  two  of  whom  and  tk 
clergyman  had  been  the  witnesses ;  that  a  regular  certificate  was  foondoothe 
person  of  John  Gifford,  when  his  body  was  recoyered  two  days  after  the  ac- 
cident ;  lliat  the  marriage  being  thos  disclosed,  came  te  be  pablicly  acknev* 
lodged  ;  that  Barbara  Pitcaim,  though  obliged  to  manage  henelf,  lottto 
humour  her  mother-in-law,  was  reputed  and  treated  as  the  widow ;  and  tk 
posthumous  son,  Gideon,  was  unirersally,  or  nearly  nniTersally,  conideni 
as  the  heir ;  and  that,  accordingly,  he  succeeded  to  the  estate  in  the  yw 
1760,  when  his  grandfather  died,  and  held  undisputed  possession  of  itta 
that  time  till  the  year  1811,  when  he  died,  and  was  succeeded  by  the  d^ 
fender,  who  has  been  in  possession  ever  since. 

The  substance  of  the  pursuer^s  case  is,  that  John  Gifibrd's  raairyingBtf' 
bara  Pitcaim  was  highly  improbable,  she  being  in  a  much  lower  tank  of  iife» 
and  it  being  known  that  Lady  Bnsta,  though  she  had  tolerated  her  »  tt 
humble  companion,  would  never  endure  her  as  a  daughter-in-law ;  that,  v- 
cordingly,  there  was  no  courtship,  and  no  marra^^e ;  that  the  certiicaleaf 
marriage  is  a  forgery;  that  the  reputation  of  Gideon  Gifford  was  that  rfi 
bastard  ;  that  he  himself  frequently  acknowledged  this,  directly  or  nrtaOfi 
and  on  occasions  when  it  was  his  interest  to  vindicate  his  legal  stataa  if  k 
had  believed  that  he  possessed  it ;  that,  in  particular,  he  never  took  ap  tk 
character  of  beir-of-line  by  a  service  or  otherwise  ;  that  he  posseswd,  ii' 
whatever  be  the  result  of  the  present  proceedings,  must  retain,  that  esOjii 
merely  under  a  special  deed,  which  the  grandfather,  who  ezeculed  it,  nigkt 
have  made  in  favour  of  any  person  he  chose  ;  that  though  this  posmaw 
has  never  been,  and  never  could  have  been  legally  disturbed,  the  objeciii* 
lo  his  and  to  the  defender  being  considered  as  the  heir-of-line,  hav«  bcti 
long  stated  in  wap  sufficiently  plain,  and  sufficiently  offensire,  to  havecoa* 
polled  any  person  conscious  of  having  a  right  to  that  character  to  take  kf^ 
measures  for  establishing  it. 

These  views  were  submitted  to  a  jury,  which  decided,  by  apkraUtj/^ 
voices^  in  fvnmr  of  Uie  defender.  Hence  the  present  actkm  for  haviag  tkt 
verdict  set  aside.  The  pursuer  of  such  a  process  has  always  a  strong  preimip* 
f  ion  against  him  in  the  fact  of  the  verdict,  and  no  Court  ought  ever  to  be  «i* 
ious  to  diminish  its  force.  But  in  estimating  it  on  the  present  oocasion,  thcM 
rircumstances,  appearing  in  the  face  of  the  proceedings,  must  be  considered: 
litf  Of  the  fifteen  jurors,  thirteen  were  legal  practitioners.  2dt  The  Cosrt 
was  adjourned,  and  often  for  long  intervals,  about  ten  times ;  its  fint  aitti^^ 
beiog  on  the  9th  of  November  1832,  and  its  last  the  7th  of  February  18SS. 
9d,  A  printed  copy  of  the  whole  parole  testimony,  (except  one  depseitiom) 
and  of  sncb  part  of  the  documentary  evidence  as  each  party  thought  matenA 
extending  in  all  to  about  214  dose  printed  quarto  pages,  was  pat  iats  tht 
hands  of  each  juryman,  two  days  before  the  senior  counsel  were  besrd,  td 
about  ten  days  before  the  Judge  summed  up  and  the  verdict  was  pronoas* 
ced.  I  an  far  from  presuming  to  Uame  these  proceedings,  some  of  iHwi 
the  necessity  as  the  law  stands^  of  taking  down  the  evidence  in  writiag)  f^V 
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hare  rendered  convenieiity  and  perbape  oxiaToidaUe ;  biii  tbefall  form  a  bad  17  Peb.  1837*' 

preparation  for  a  sound  yerdict»  in  so  mnch  that  they  are  never  pradiMd,     V^pyi^ 

and  conld  not  be  suffered  in  any  ordinary  trial.    Tbe  whole  matter  baa  again  Giffoid  o. 

been  sifted  and  discnsaed  in  the  course  of  this  reduGtbn,  and  it  is  irap^issible  ^'^^'^' 

not  to  feel  that  the  case  requires  great  consideration,  minute  attention  to  ita      >iot«. 

material  details,  and  the  steady  applii^tioD  of  general  rules  of  eTidenco» 

Tbe  onus  probandi  is  on  tbe  defender.    He  is  tbe  claimant,  and  the  pursuer 

has  nothing  to  prove,  because  bis  case  is  conceded,  or  at  least  it  is  deary 

provided  only  it  be  not  interfered  with  by  the  defender  making  out  a  case 

which  excludes  him.   Accordingly,  the  defender  does  undertake  to  prove  that 

John  Gifibrd  and  Barbara  Pitcaim  had  been  married.    In  tbe  record  be 

makes  the  general  averment,  that  they  were  married  persons ;  but  he  does  not 

state  any  particular  way  in  which  the  marriage  had  been  constituted.  But  his 

evidence  contains  no  serious  attempt  to  establish  any  marriage,  except  ona 

by  adual  cdebraiion.    Questions  are,  bo  doubt,  repeatedly  put,  with  an 

apparent  desire  to  indicate  some  marriage  of  a  different  description,  such  as, 

whether  witnesses  did  not  understand  that  Gideon  *  had  been  begotten  on 

*  tbe  head  of  marriage,'  or  '  on  the  head  of  a  promise  of  marriage.'  But 
promise  must  be  left  entirely  out  of  view,  partly  because  it  cannot  be  proved 

solely  by  parole  testimony,  and  there  is  no  other  evidence  for  it  here ;  partly  ^ 

because  even  this  testimony  doea  not  establish  the  fiict  There  is  not  one 
of  the  witnesses  who  has  any  reason  for  believing  such  a  promise  to  have 
been  given,  beyeod  mere  report  They  had  heard  it.  There  is  no  ]odiG»4 
cation  of  any  attempt  to  prove  a  marriage  by  cohabitation  as  husband  and 
wife,  or  by  mutual  interchanged  declarations,  or  by  conjugal  behaviouri 
Every  thing  of  tbe  kind  is  excluded  by  the  admitted  iacts,  that  the  alleged 
snion  only  subsisted  aboutfive  months,  and  that  it  was  studiously  coooealedy 
Marriage,  by  actual  celebration^  therefore,  is  the  one  on  which  the  defendec 
doe9,  and  must  rely.  Now,  it  is  admitted,  that  the  only  three  person  named 
or  known  having  been  present,  being  tbe  deigyman  and  two  of  John  Gifford'e 
younger  broUiers,  were  all  drowned  along  with  John  himself,  and  there  ia 
no  proof  of  their  having  previously  vidated  the  secrecy  imposed  upon  them 
by  their  being  engaged  in  this  private  transaction.  Margaret  Gifford  (an 
unsafe  witness,  however)  makaa  an  old  butler  aay  that  be  was  particulariy 
drunk  *  ou  the  occasioii '  of  the  marriage ;  but  even  she  does  not  report  hinr 
as  having  stated  that  be  was  actually  present  at  the  ceremony,  (Def.  48,  P.) 
In  these  circumstances,  the  paper  produced  as  a  certificate  of  marriage,  which 
is  said  to  be  subscribed  by  these  three  persons,  forms  tbe  only  direct  proof 
of  the  fact.  The  defender's  case  accordingly  rests  so  much  upon  this  certi-» 
ficate,  that  if  it  be  witbdravni,  his  defence  must  fail.  This  makes  it  indis* 
pensable,  before  advancing  to  any  other  facts  or  views  of  the  case,  to  ascer*^ 
tain  how  far  this  document  is  to  be  received  as  genntne»  and  what  effect  ii 
to  be  given  to  it.    The  paper  is  in  tbe  following  terms : 

*  At  Busta,  8th  Dec.  1747.— These  certify.  That  this  day,  John  Gifford 

*  of  Busta,  younger,  and  Barbara  Pitcairn,  there,  were  duly  married,  in  praw 
<  sence  of  William  Gifford  and  Hay  Gifford,  his  brothers,  by 

*  John  Fi8KEN»  Minn 

*  WiLL»  Gifford,  mtnest. 

f'2 
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17  F^b.  1837.  '  It  is  mosi  matirinl  lo  liace  the  hutoryof  this  docnment.  It  is  sud  tote 
'^^^y^*^    subscribed  by  John  Fisken,  as  miDister  of  the  parish.    The  extiacts  fffodoctd 

Giffqrd  tf.  from  the  presbytery  records  shew  thai  this  person  was  ordained  aasiiiaBtts 
*  ^*^  father,,  the  proper  minister  there*     The  ordination  was  vitiated  by  wbA 

Ko^  obvioos  and  flagrant  irregnlarities  appearing  on  the  face  of  the  extracts,  tlw 

if  the  proceedings  had  been  reviewed  in  the  Supreme  Ecclesiasticsl  Coodi 
they  must  have  been  set  aside.  But  as  this  was  not  done,  the  ordinsM 
mnst  be  taken  in  this  question  to  be  valid.  Now,  this  marriage,  ifitlodt 
place,  was  without  proclamation  of  banns.  No  prodamation  is  proved^-HUH 
is  even  asserted ;  and  all  suspicion  of  it  is  excluded  by  the  admitted  dnin 
and  necessity  of  concealment.  The  idea  of  a  regular  marriage  woaM  bs '» 
consistent  with  every  page  of  the  defender's  evidence.  But  oelebntioBaf 
marriage  without  proclamation  was  then,  as  it  is  still,  a  grave  oimioal^ 
fsncOf  punishable  in  the  Court  of  Justiciary  by  banishment  for  life,  aadnii* 
•us,  ecclesiastically,  to  any  clergyman.  It  is  extremely  improbable  tkni 
minister  should  not*  only  commit  this  offence,  but  that  he  should  pmsiigi' 
cd  confession  of  his  having  done  so  into  the  hands  of  another;  espedilifi 
minister  who  knew  what  sort  of  an  informer  he  exposed  himself  to^  wteii 
by  this  guilt,  if  detected,  he  incurred  the  displeasure  of  Lady  Bnsta.  TUi 
paper  is  said  to  have  been  found  upon  the  person  of  John  Gifford,  when  te 
body  was  recovered,  two  days  after  the  fatal  accident.  Bat  it  ii  verjie- 
warkable,  that  although  every  thing  that  occurred  on  that  occasioD  sut 
hare  been  attracting  attention,  and  although  Barbara  Pitcaim^  who  bad « 
interest  in  making  her  innocence  instantly  clear,  is  said  jto  have  bees  a 
tho  beach,  no  human  eye  has  been  specified  by  whom  the  writing  wn  ^ 
aeen.  The  two  witnesses  who  are  brought  moat  immediately  into  cdanectiit 
with  it,  are  Lawrence  Johnston  and  Peter  Williamson,  both  of  wfaowfriten 
assisted  and  were  present  at  the  finding  of  the  body,  and  whoso  sons  tell  vbi 
iheir  fathers  used  to  say*  Both  of  them  are  minute  and  exact  as  to  oMiy 
particulars.  Johnston  mentions  tlie  precise  day  of  the  accident,  and  of  ite 
finding  of  the  bodies  ;  the  hour  of  the  kiigbt,  as  marked  by  the  stopping*' 
the  watches  in  the  water,  when  the  upset  had  taken  place ;  that  it  wnl* 
father  who  lifted  John's  body,  *  the  dredge  taking  hold  of  the  thumb;'  vi 
that  when  it  was  brought  ashore,  '  there  was  plenty  people  besides  Bifia 

*  Pitcaim  around  it.'  But  neither  of  them  give  any  distinct  accout  d 
what  the  paper  was ;-  which  is  not  to  be  wondered  at,  for  they  bodi  •(•(• 
that  there  fathers  did  not  see  it.  Johnston  says,  *  that  he  has  heard  dial 
'  a  paper  was  found  on  Mr  John  Gifford'n  body ;'  *  that  his  father  toldUB 
*-  that  he  had  never  seen  the  paper  that  was  found  on  John  Gifford  a  body. 
Williamson  says,  *  that  bis  father  did  not  see  the  paper  above  mentioned,  li 
^  having  been  found  on  Mr  John  Gifford  s  body,  but  ho  heard  of  it*  D^ 
<  pones,  That  his  father  could  not  tell  him  the  contents  of  said  paper,  beca«0 
'  he  did  not,  and  could  not  read  it.'  This  witness  also  specifies  a  perMS  a 
the  name  of  Anno  Laurencesbn,  a  servant  in  the  bouse  of  Bnsta  at  the  tiM 
who  told  him  the  same  story  about  a  paper  being  found ;  but  adds  *  tbat  ite 

*  never  said  that  she  saw  the  said  paper,  and  deponent  knows  that  abe  coaM 

*  not  write/ 

Another  witness  for  tbe  defender,  James  Williamson,  who  bad  often  coa- 
versed  with  another  person  who  was  in  the  dredging-boaty  after  saying  ^  * 
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*  aiipp<Med  tbe  paper  fonnd  on  John  GifFord's  body  was  marriage*liiieB/  adds*  17  F«b;  1637; 
^  that  be  cannot  say  that  any  body  eret  told  him  they  had  seen  said  paper.'     V^v^^ 
Margaret  Gifford,  to  be  snre,  makes  up  for  this,  by  stating,  on  the  authority  p.'J*^''     * 
of  her  deceased  mother,  that  the  paper  was  not  only  known,  bat  that,  after     ' 

being  foand  on  John's  person,  it  and  a  corresponding  one,  which  was  in  the     Note*.  .  1 

castody  of  Mite  Pitcaim,  *  were  both  laid  down  on  the  table  in  presence  of 

'the  servants,  and  were  sworn  to*  before  the  Sheriff;  and  that  the  depo* 

^  nent's  mother  said,  that  she  herself  had  sworn  to  them  before  the  Sheriff, 

^  Mr-  Malcolmson  ;*  bat  this  statement,  which,  if  true,  most  have  been  ca« 

pable  of  being  corroborated  by  many  others,  stands  on  the  evidence  of  this 

aoKtary  witness,  who,  or  whose  informant,  is  contradicted  by  the  decisive 

fact,  that,  at  this  time,  Malcolmson  was  a  bay^  and  not  the  Sheriff  of  th« 

connty.     The  ftict  of  the  writing,  if  found,  not  having  been  exhibited  at  the 

uoment,  is  farther  established  indirectly  by  this  circumstance,  that,  although 

there  came  in  time  to  be  an  impression  on  the  minds  of  certain  persons  that 

aome  writing  or' other  had  been  fonnd,  very  few  of  them  agree  in  their  ac« 

count  of  it.     It  is  described  as  *  marriage-lines,'  (21,  C);  as  'a  letter/ 

(23,  A) ;  as  *  a  paper  concerning  marriage ;  as  a  promise  of  marriage,  or 

^  something  acknowledging  the  child/  (34,  D) ;  as  <  marriage- linesyrom  ihs 

*  session  clerk  ;  as  '  sometkinff  eansisteni  with  marriage ;'  as  *  a  paper ^om 
'  Aer  to  him  ;'  as  a  letter,  *  shewing  that  the  parties  had  been  married^  or 

*  that  they  are  to  be  married/  This  variety  of  description  may  increase  the 
probability  that  some  paper  or  other  had  been  found;  but  it  is  also  a  cir« 
cumstance  which  generally  attends  the  mere  rumour  of  such  a  discovery  t 
and,  considering  the  decisiveness  and  simplicity  of  the  document  in  question, 
ii  greatly  diminishes  the  probability  of  its  identity.  The  parties  were  in  a 
situation  in  which  the  possession  of  writings  from  each  other,  or  even  of  re* 
gnlarly  interchanged  declarations,  far  short  of  marriage,  is  common ;  and  • 
therefore,  the  actual  celebration  of  a  marriage  can  never  be  held  to  be  esta* 
blished  by  any  document  of  which  the  authenticity  and  the  precise  words 
are  not  known.  The  defender,  therefore,  is  bound  to  maintain  this  specific 
writing  ;hnd  I  do  not  feel  that  he  makes  an  advance  towards  doiag  so,  by 
proving  a  loose  though  prevalent  impression,  that  some  paper  or  other  had 
been  found.  Even  Barbara's  assertion  of  her  marriage^  at  the  moment  of 
the  catastrophe  which  dissolved  it,  (assuming  such  an  assertion  to  have  been 
made,)  and  thereby  incurring  the  danger  of  hatahness  and  abuse  if  she  could 
not  prove  it,  goes  very  little  way  to  establishing  this  particular  document. 
She  might  have  other  writings  which 'she  believed  to  be  sufficient;  and^ 
even  the  consciousness  that  she  had  no  such  evidence  whatever,  would,  with 
some  temperaments,  only  increase  the  intensity  of  these  asseverations,-  on 
which  alone  her  fate  depended.  If  this  writing  had  really  been  found,  it  ia 
T^ry  difficult  to  resist  the  conviction,  that  the  family  would  have  soon  put 

it  to  its  proper  use.  *  A  short  pause,  till  they  had  recovered  their  surprise, 
and  checked  imposture,  might  tiot  have  been  unnatural ;  but  continued  8t» 
ience  on  the  subject  of  such  an  attestation,  and  still  more,  any  course  of  con* 
dact  inconsistent  with  it,  cannot  be  explained,  except  on  tbe  suspicion  that 
they  never  heard  of  the  existence  of  the  paper,  or  that  they  distrusted  ife» 
It  is  impossible  that  the  writing  could  have  existed,  and  been  known  to 
others,  without  being  known  to  pld  Busta.    His  whole  sons  had  periiihe4 
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17  Fieb.  1837.  in  a  momeDt,  and  one  of  his  eailieil  consolations  woiild  hare  beea  ia  pif* 
^^«^V^^    cluming  and  proving  that  he  had  still  a  lawfial  grandson.    It  is  tns  tkl 

^-fln[j  **        "LBiAy  Basta»  who  wonld  haye  been  hostile  to  the  maniage,  was  hstdali 
*  the  recognition  of  Barbara  Pitcaini  as  her  8on*s  widow;  and  it  k  ymSk 

Note.  that  this  feeling  might  make  her,  while  ia  angeri  e?en  go  the  length  sf  ct* 

.dangering  the  status  of  her  grandson  for  a  while ;  bnt  it  ia  out  of  nstsre  to 
suppose  that  it  conld  operate  to  the  efiect  of  making  her  concesl  ths  certi* 
ficatOy  or  refrain  from  publishing  it  permanently*  She  mast  have  ksssi 
the  importance  of  giving  Barbara  the  status  of  a  woman  onoe  married,  vUb 
she  was  still  alive ;  but  she  never  did  so,  though  strongly  tempted.  Ha 
husband  died  in  1760,  having  previously  executed  an  entail  of  hw  eitsliii 
fiftvour  of  Gideon,  whose  legitimacy  was  thus  made  a  point  of  fiunily  hosov; 
but  the  certificate  was  not  brought  forward  then.  Barbarm  died  ia  1766^ 
and  the  cause  of  oflFence  was  thus  removed ;  but  it  was  aUowed  to  mm 
nnaeen  and  unheard  of.  Lady  Basta  herself  died  m  1769,  whca  the  hrt 
restraint  wsa  withdrawn,  and  the  paper  was  in  the  hands  of  the  kmki. 
Still,  nothing  transpired  about  this  certificate,  which  lay  nnkaowabf  wy 
mortal  from  the  time  it  is  said  to  have  been  first  discovered  in  1748k  tl 
about  the  year  1798  or  1799,  when,  after  the  silence  of  about  half  accBt»7» 
it  is  said  to  have  made  its  second  appearance.  The  account  of  its  levivsl  tha 
is  contained  in  the  important  testimonies  of  Mrs  Hutchison,  (p.  37,)  mi 
Mrs  Bruce,  (p.  42,)  two  witnesses  for  the  defender.  The  punner  htscs- 
deavoured  to  discredit  these  witnesses  by  other  evidence ;  bat  is  appveoMl 
them,  I  take  their  story  as  they  themselves  give  it. 

Mrs  Hutchison's  statement  is,  that  when  Mn  Bruce  of  Symbister,  a» 
ter  of  John  Gifibrdy  and  called  Lady  Symbister  in  the  proof,  was  one  dif 
examining  a  chest  of  drawers  which  had  belonged  to  her  mother,  Li^ 
Busta,  for  some  lace  suspected  to  have  been  stolen,  a  grey  paper  psred  as 
found,  containing  a  coarse  sealed  paper ;  that  the  seal  of  the  pined  \e^ 
broken,  there  was  found  a  sealed  letter,  addressed  to  Lady  Symbister;  tkil 
the  witness  read  the  first  part  of  the  letter ;  that  Lady  Symbister  resd  At 
-first  part  also^  and  that  as  she  was  turning  the  leaf,  '  a  note  fell  oat  of  At 

<  letter  on  the  ground  before  them ;'  that  the  deponent  lifted  the  note;  Ait 
Lady  Symbister  looked  over  it,  and  said, '  It  is  my  brother's  marrisge-ta 
*  with  Barbara  Pitcaim ;'  that  she  read  that  paper  to  the  deponent,  and  p^ 
it  to  the  deponent  in  her  own  hands;  that  Lady  Symbister  was  so  wA 
agitated  that  she  was  obliged  to  lie  down  in  bed,  bnt  rose  8^;ain  ia  sa  hotf 
or  two,  and  made  the  servants  be  called  in,  before  whom  ahe  fomsDy » 
nounced  the  discovery  of  the  marrisge*linea ;  after  which  die  did  not  pst 
the  two  documents  into  the  grey  paper  again,  but '  laid  them  ia  snsdMi 

<  and  a  better  drawer,'  which  was  in  her  own  room. 

An  attempt  is  made  to  confirm  this  witness  by  her  sister,  Mrs  Satbte 
.  and,  who  says,  that  she  had  repeated  the  same  story  to  her.  No  eonsb^ 
nation  can  be  more  futile;  and  if  it  had  been  objected  to^  it  would  prsbiUf 
«have  been  found  inadmissible.  Mrs  Bruce,  however,  was  present,  sad  to 
41  cerfovit  eaieit/ concurs  in  the  same  general  story ;  but  there  are  soae  dii' 
^erepandes  very  material  to  be  attended  to,  in  appreciating  the  evidence  a 
4ioth. 
;    I.  Bfia  Haichisan  sayaihat  Uiia  tpdc  place  mrlg  intht  mmwiifft  (^ 
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88»  D,)  Lady  Symbister  hanog  riten  *  ajboat  six  o*dock  in  the  morning ;'  17  Ftb.  I8ST« 
(40,  £.)    Mn  Brace  ^ys,  *  that  it  was  aboat  twelve  oclock,  mid-day;    V^py^^i^ 

*  when  this  took  place;'  (44^  C.)     2.  According  to  Mrs  Hatchison,  the  Giffordv. 
drawers  stood  *  in  a  sort  of  lamber  room  ;*  (d8»  C)     According  to  Mrs     '** 
Brace,  >  they  stood  in  the  corner  of  Lady  Symbister* s  sleeping  room,  (44,     Koww 

*  C,)  aod  there  was  no  faraitarp  in  that  room,  so  far  as  she  knows,  that  had 

*  come  from  Bosta :  That  the  deponent  has  been  many  times  in  the  lumber 
'  room,  and  there  was  no  chest  of  drawers  there ;'  (,46,*  A.)  3.  Mrs  Hot* 
ehison  swern,  that  it  was  she  who  fonqd  the  parcel  $  (38,  £.)  •  Mrs  Qrncei 

*  That  the  deponent  saw  Lady.  Symbister  find  the. marriage-lines,  and  that 
f  she  took  thement  of  the  chest  <^  drawers  ia  her  own-room ;'  (44,  C.)  4. 
Mrs  Hotchison  states,  *  that  this  took  place  in  the  month  of  July,  imme« 

*  diately  preceding  Lady  Symbisters  death,  and  she  died  near,  to  the  Mar« 
*■  tinmas  of  the  same  year ;'  (39,  D.)    Mrs  Brace  *  being  interrogated,  How 

*  long  it  might  be  after  this  that  Lady  Symbister  died  ?  depones,  That  it 

*  was  about  two  years ;  and  depones.  That  she  is  sure  it  was  two  years,  and 

<  the  deponent  vontinned  in  the  service  till  abedt  a  fortnight  before  Lady 
«  Symbister  died/  She  died  in  November  1799 ;  (37,  C.)  Unimportant 
discrepancies  strengthen  credit;  bat  these  inconsistencies  are  material ;  and 
though  they  may  not  evince  skilfo)  concert,  they  imply  a  deg^ree  of  inacca« 
racy,  which,  in  a  story  depending  on  these  two  witnesses  alone,  nearly  de-* 
stroys  its  evidence.  But  there  are  statements  in  each  deposition,  taken  se« 
parately,  which  provoke  a  stronger  repagnance  to  the  testimony  than  what 
is  produced  even  by  these  contradictions*  Mn  Hutchison  says,  that  she 
read  \ki»Jintpart  of  the  letter^  and  that  the  certificate  was  put. into  her 
hands,  and  <  that  she  -saw  that  it  was  marked  with  damp  or  rUst  in  the  midi 
^  die,'  -(39,  B)>  and  that  ^  it  was  neither  written  in  a  very  old  hand,  ner  in  a 

^  very  new  hand ;'  (39,  .A.)    But  her  perusal  of  it  was  very  slight ;  siie  » 

*  just  read  it  as  she  could  make  it  puty  and  cannot  say  how  often  she  read 

*  it ;'  (41,  D.)  Her  powers  of  reading^are  not  great.  She  was  a  menial 
servant,  and,  as  she  herself  states,  *  not  a  scholar  ;*  (39,  B.)  *  Depones^ 
^  That  she  cannot  write,'  and  never  was  taught  to  write,  but  she  can  read 

*  legible  writing ;  that  her  brother  was  at  the  school  learning  to  write,  and 
''she  happened  to  learn  some  letters  with  him.  And  being  shewn  a  paper* 
'  marked  No.  108.  of  process,  and  desired  to  read  the  backing  thereof,  she 
^  reads  the  words,  '  Report,  Act  and  Commission,'  and  the  words,  *  at  the 
^  instance  of,'  and  the  word  of  *  Gifford/  but  depones  that  she  cannot  read 

*  the  other  words ;  and  being  particularly  directed  to  a  word  which  the  Lord 

<  Ordinary  now  puts  down  on  the  record,  as  the  word  *  witnesses,'  depones> 
^  That  she  cannot  read  that  word ;'  (41,  £.)  The  words  by  which  she  was 
thus  tried,  though  not  eminent  for  distinctness,  are  at  least  as  distinct  as  the 
certificate.  Now,  she  swears  expressly,  that  after  these  two  papers  were 
redeposited  in  another  and  a  better  drawer,  <  she  never  saw  them  again ;' 
(40,  B ;  41,  A) ;  yet,  when  examined  in  the  cause,  after  an  interval  qfai 
least  thirty-two  years^  she  recited  almost  the  exact  terms  of  the  certificate^ 
including  the  names  of  the  witnesses,  and  the  precise  date,  without  seeing 
the  paper,  and  swears  that  she  had  so  described  ii  before  it  had  been  lately 
shemn  to  her^  (39,  F,)  and  that '  she  so  described  the  paper  when  she  was 
^'first asked  any  question  concerning  it;'  (39,  A.)    She  accounts  for  this,  by 
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IfPelKlto?.  Blatmg,  thatbeHi(Io8  reading  H  heis^lf,  Lady  SymbUter  rend  ft  to  her  ul 

^^'^ns/'^     the  other  servants,  and  that  she  has  a  great  roemory,  particalady  for  «td 

GifTord  v.        Shetland  ballads,  of  which  she  can  *  repeat  some  bnodreds  in  wholeaak;' 

J  (39,  R)     This  last  statement  may  possibly  be  true;  bnt  the  recitatioasf 

HoUk  the  minute  terms  of  a  prose  certificate,  after  sach  a  pause,  from  pure  recsl* 

lection,  is  very  improbable.  Her  memory  breaks  out  808picioiiiilyaguo,ii 
the  remembrance  of  the  exact  words  of  the  following  foi:ma]  address,  which 
she  says  Lady  Symbister  delivered  to  the  assembled  servanta.  SomeiUig 
being  said  about  the  lace,  depones,  That  Lady  Symbister  said,  '  No;  it 
^  is  a  better  thing  we  have  found  this  day,  and  which  I  have  eailed  yoa  tin 
*■  gether  for :'  That  Lady  Symbister  then  said,  <  The  happy  news  tiat  \ 
.  *  have  to  declare  to  you  are,  that  I  have  found  my  dear  brotlier*a  marriage* 
*^  lines  this  day,  and  I  desire  you  all  to  declare  it  to  .any  peraon  in  the  irisid, 

*  as  far  as  your  influence  will  go.*  An  address  not  very  likely  to  hare  beet 
either  delivered  or .  remembered ;  especially,  as  the  simple  and  coatiosrf 
exhibition  of  the  certificate  would  have  been  more  natural  and  ha  more  ei« 
cacious.  She  is  equally  anccessful  in  narrating  the  contents  of  the  letter. 
Depones,  *  That  Lady  Busta  said  in  the  letter,  that  it  Waa  the  last  ledcr 
^  which  Lady  Symbister  would  ever  get  from  her ;  that  she  was  sony  tbn 

*  she  had  carried  her  resentment  so  far  as  to  deny  her  aoo'a  maniage^  kt 
*'  she  knew  it ;  but  that  she  did  not  like  that  a  lady  should  bo  in  the  hooM 

*  of  Busta,  who  would  dispute  the  authority  with  her;  and  that  she  left  ha 

<  dying  blessing  to  her  daughter,  and  enjoined  her  to  publisb  hor  brodiert 

*  marriage,  and  hoped  that  she  would  obey  the  dying  injunction  of  her  00- 

*  ther.'  This  most  important  letter  has  never  re-appeared^  either  to  confine 
or  contradict  this.  Lastljf,  Though  the  witness  had  been  thoa  solemnly  <)•- 
tfired  to  promulgate  the  discovery,  she  can  only  specify  two  iudividnila,  •• 
old  man  called  Tlieodore  Kay,  and  John  Hutchison,  to  whom  she  can  le- 
meraber  telling  it,  *  though  she  may  have  told  it  to  several  persons ;'  (40,  C.) 

Mrs  Bruce,  though  sworn  by  the  last  witness*  to  have  been  present  wbes 
the  servants  were  addressed,  says,  '  that  the  lady  neither  told  the  depooent 

*  to  tell  otliers  that  the  lines  were  found,  nor  forbid  her  to  do  so;  that  ike 

*  merely  mentioned  that  she  had  found  them';*  (45,  £.)  She  does  not  sty 
that  the  lady  made  any  address,  or  gave  any  injunctions,  or  read  the  certi' 
cate,  (43,  F.) ;  and  that  she  (the  witness)  *  heard  no  more  about  the  DM^ 

*  riage- lines,  and  that  Lady  Symbister  never  mentioned  the  subject  again  tff 

<  the  deponent^  or  in  her  hearing,'  (44,  £.) ;  and  that  she  *  never  mv  the 

*  said  paper  since  she  saw  it  in  Lady  Symbister'a  hands,  as  above  deponed 
( to  ;*  (43,  G.)  Yet  the  certificate  being  shewn  to  her  in  Court,  aft^  ibirty 
two  years,  she  *  depones.  That  that  is  the  very  paper/    She  admits,  thet 

<  she  never  saw  the  iiiside  of  it,  and  knew  it  only  by  the  spots  whiefa  tpp^ 
«  upon  it ;'  (43,  G.)  But,  though  certainly  spotted,  it  does  not  appetf  ^ 
me  to  have  any  such  very  peculiar  spots,  as  to  warrant  this  conBdent  im 
hasty  identification ;  and  I  cannot  help  suspecting,  that  if  any  old-looking 
paper  had  lieen  shewn  to  her,  she  would  have  been  equally  clear. 

*  The  only  other  witness  who  is  examined  as  to  all  this,  is  Mrs  Hngb^m 
who  was  called  by  the  pursuer  to  prove  that  no  such  scene  occnrred*  ' 
think  that  this  fails ;  because  she  admits  that  she  was  absent  twice,  tna 
though  only  for  a  hw  days,  atill  it  iy  possible  that  it  may  have  happeM^^j^ 


APPENDIX.  67 

• 

ivben  she  was  ftway.    Bat  then  she  is  very  important  indirectly;  for  the  17  Feb.  1d.37l 
aensation  made  by  anch  a  discorery,  in  so  small  and  secluded  a  place,  conld     Vii^^^^to/ 
not  soon  die  away^  and  she  must  have  heard  of  it.     Mrs  Hnti^hison  says,  Gifibrd  v» 

*  That  there  was  much  conversation  about  the  letter  and  certificate  in  the       ^^  * 

*  fieunily,  and  in  the  island,  and  the  deponent  and  the  servants  told  every      Kote^ 

*  body,  as  they  had  been  desired  ;  that  it  was  in  consequence  generally  known 
^  in  the  island  of  Whalsay  that  the  letter  and  certificate  had  been  found,' 
^Def.  40,  B*)  But  Mrs  Hughson-,  who,  being  the  housekeeper,  may  be  sup<« 
posed  to  have  been  an  intelligent  person,  swears  that  she  never  heard  of  it» 
and  '  that  she  never  heard  any  of  the  servants  in  the  house  of  Symbister 

*  speaking  of  a  certificate  of  marriage  having  been  found ;  and  depones,  that, 

*  if  such  a  thing  had  been  spoken  of,  she  must  have  heard  of  it.'  The  only 
thing  that  could  have  got  the  better  of  all  this  would  have  been,  that  the 
scene  had  been  followed  by  the  immediate,  general,  and  continued  dis* 
closure  of  the  two  documents,  which,  moreover,  was  the  natural  course.  It 
was  the  irresistible  course.  But  it  is  not  pretended  that  they  were  given  or 
exhibited  even  to  Gideon.  The  mother  left  her  dying  injunction  to  her 
daughter  to  proclaim  the  gratifying  fact,  that  her  dead  brother  bad  been  mar* 
ried,  and  that  his  only  child,  now  the  owner  of  the  family  estate,  was  legi« 
timate,  and  gave  her  two  papers  by  which  they  could  be  proved ;  but,  in* 
stead  of  publishing  them  to  the  world,  or  depositing  them  with  her  nephewi 
Lady  Symbister  merely  bkls  her  servants  tell  of  them,  and  then  quietly  locks 
them  up.  The  letter,  though  said  to  have  been  put  back  into  the  same 
drawer  with  the  certificate,  has  never  since  been  seen ;  and  the  certificate, 
after  this  single  display,  only  re-appeared  in  the  year  1805,  when  similar  nn« 
fortunate  circumstances  attended  its-  third  and  ultimate  disclosure. 

The  father  of  the  pursuer  was  Mr  Andrew  Gifibrd  of  Ollaberry,  who  ie 
represented  by  his  son  in  his  rights,  but  certainly  not  in  bis  iniquities.  It 
is  proved  (Def.  37,  B,)  that  Ollaberry  had  purchased  a  chest  of  drawers  in 
the  year  1802,  which  had  belonged  to  Lady  Symbister.  On  the  lOtb  of 
September  1805,  he  ^rote  a  letter  to  the  agent  of  Gideon,  (Def.  36,  £,)  re- 
peating what  he  had  stated  two  years  before,  viz.  that  in  these  drawers  he 
had  fdund  a  certificate  of  the  marriage  of  Gideon's  father  and  mother,  a  copy, 
of  which  he  inclosed.  TAif  is  the  first  time  that  the  document  is  ever 
brought  openly  to  light.  The  paper  so  transmitted  is  the  certificate  pro- 
duced and  founded  on  by  the  defender.  For  several  years  after  this  a  great 
deal  of  correspondence  took  place  between  Ollaberry  on  the  one  part,  and 
Gideon  and  his  son  on  the  other  part,  in  reference  to  this  important  paper ; 
Ollaberry  always  r*aking  offensive  charges,  or  dark  insinuations  about  its 
authenticity,  and  trying  to  extort  hush-money;  and  Gideon  and  his  sen 
meeting  this,  not  perhaps  with  perfect  prudence ;  because  they  ought  in- 
stantly to  have  tried  to  quash  this  insolence,  if  they  believed  it  to  be  so,  ju- 
dicially, but  with  no  want  of  honest  manliness,  defying  and  refusing  to  bribe 
him.  At  last  Ollaberry  died  in  1810,  (45,  F.)  But,  in  February  of  that, 
year,  he  made  what  he  called  a  solemn  written  declaration,  (p.  143,)  not 
only  that  the  certificate  which  he  himself  had  transmitted  as  genuine  waa 
felse,  hut  that  it  had  been  forged  by  him^  and  this  at  the  instigation  and  by 
the  aid  of  Gideon.  On  the  strength  of  this  declaration  mainly,  the  pursuer 
ijnaintains  that  the  docnmeBt  must  now  be  treated  as  thus  forg^ed.    But  some 
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)7  Feb.  1837.  thingsmnst  be  considered  before  tbis  reimU  be  adopted*  The  ideaef  tpo^ 
Si^Hy.^^    80D,  alleged  to  be  a8aq>iDg  the  statae  of  Jegitimacy*  i^lsring  to  the  trae  bar 

Gifford  0.  (o  fabricate  eyidence  for  him,  Ib  Id  itself  not  very  credible.  Biit»  bemki^  m 
^^  '  such  conclasion  can  be  rested  on  this  evidence.     Ollaberry  is  ntteriy  men^ 

Kot^  dible  on  this  point,  or  in  this  cause.     Whether  he  was  fidoe  ai  fint  «tf 

last,  he  was  certainly  most  false  in  one  of  his  statements,  and  prabsUf  k 
both.  Forgers  professing  penitence  are  never  good  witneneat  etea  wki 
disinterested  and  corroborated.  Bat  this  one  is  not  corroborated,  and  an 
interested.  The  scroll  of  the  declaration  was  in  the  bandwritiDg  of  WSSm 
•Henderson  of  Bardister,  one  of  the  subscribing  witnesses,  (Def.  pvae^  ^ 
£) ;  and  there  is  superabundant  evidence  of  virulent  hostility  on  tbs  pat 
of  this  person  to  Gideon  Gifford,  and  of  a  general  character  qualifpag  bia 
almost  for  any  thing  calculated  to  hurt  an  enemy.  The  illegitimacy  of  GidMi 
would  have  brought  the  nnenudled  property  very  near  Ollaberry's  ova  f^ 
mily,  and  accordingly  he  avows,  that  '  I  now  make  this  solenm  deckitBw 

*  for  the  benefit  of  my  own  ftunily,  and  all  others  concerned,'  (143.)  It 
Was  under  the  impression  of  this  interest,  that,.  <  from  benevoloDt  mMm! 
be  practised  i^hat  he  calls  the  *  innocent  deception.'  An  attempt  is  ns^ 
to  confirm  him,  by  shewing  that  the  certificate  is  in  his  handwritii^.  B«it 
is  not  successful-  None  of  the  witnesses  can  discover  any  resembhnes,  cfr 
cept  Mr  John  Barclay,  whose  opinion,  however,  is  extremely  fiunt,  (pi^ 
suer's  proof,  43,  B) ;  and  he  is  so  bad  a  judge  of  the  matter,  aa  to  tbiaktlit 
other  two  papers  shewn  to  him  are  in  the  handwriting  of  Ollaberry,  aiM 
both  of  which  he  is  unquestionably  wrong,  (Pursuer's proof,  43,  G ;  44i  ^) 
If  the  statement  made  by  this  person  originally  had  been  without  jastsBi» 
picion,  it  might  have  been  tnaintained  that  the  defender  ought  not  to 
by  his  subsequent  delinquency ;  but,  unfortunately,  his  first  asaertin 
tainted  with  the  same  fUsehood  and  selfishness  which  mark  hia  last  Bk 
first  communication,  that  was  by  a  letter  dated  10th  January  1003,  (M 
proof,  86,  G,)  mentions  the  discovery  of  the  certificate,  and  aeads  a  oopf 
ef  it,  but  makes  a  valuable  consideration  necessary  for  the  recovery  of  ibi 
original ;  and  he  expressly  states,  that  without  that  consideration,  the  or^ 
aal  shall  never  appear.     *  The  consequence  of  this  to  you  and  your  fiusilf 

*  yon  cannot  but  put  the  proper  value  on ;  but  I  declare  the  original  M 

*  never  appear  till  yon  possess. me  of  the  renunciation  you  promised  ■*>' 
This  bribe  was  not  given  ;  and  in  his  next  letter  of  the  24th  of  March  IM 
(Def.  S6,  D,)  he  intimates  that  the  certificate  had  been  lost.  *  I  am  mnvJ 
f  to  have  to  tell  you,  that  the  certificate  which  I  promised  you  was  pat  vf 
<  with  other  papers  to  be  sent  home,  when  I  left  the  country,  and  mostlafi 

*  been  lost,  for  they  never  reached  home ;  nor  any  letters  at  that  tinSi  d 

*  which  I  have  never  as  yet  been  able  to  procure  any  account.'  Aadsothi 
matter  stood  for  another  year  and  a  half.  At  last,  on  the  10th  Septsabtf 
1805,  he  writes  a  third  letter,  avowing  that  his  last  statement  was  s  vifd 

JaUehoody  and  that  he  now  inclosed  the  certificate,  xiJiich  had  never  itn 
lost,  (Def.  36.)  His  subsequent  letters  from  about  this  time  till  his  de>^ 
shew  that,  in  all  his  varying  and  inconsistent  statements,  he  had  no  object 
but  extortion.  There  is  one  of  them,  dated  the  14th  December  1808;  i> 
which  he  has  even  the  audacity  to  avow  that  he  had  long  been  preparing  f^" 
this,  by  secretly  possessing  himself  of  the  Basta  family  papersi  ^De£  f^ 
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p.  67.)    No  rdiaaoe  whatever  can  be  placed  oil  such  a  witnev ;  and  as  he  17  1^- 1^* 
atands  alone  and  utterly  uncorroborated,  as  to  the  fact  of  his  having  found     ]^^V* 
the  paper  in  a  drawer  belonging  to  Lady  Symbister,  that  most  roateriai  cir-  q!^^|^^''' 
Gumstance  must  be  held  as  unproved.    No  doubt  he  did  produce  a  paper,      _. 
which  is  not  establiibed  to  have  been  forged  by  him ;  but  whether  it  was     ^o^<- 
mannfiactured  by  any  body  else,  or  whether  it  was  found  in  a  situation  which 
identifies  it  with  the  document  which  Lady  Symbister  is  said  to  have  placed 
in  her  repositories,  are  very  different  questions.    An  attempt  is  made  to 
prove  that. the  paper  of  the  certificate  must  have  been  manufactured  before 
1748.    But  Mr  Macdonald,  on  whom  the  point  depends,  says  (Def.  ai,) 
that  U  either  mighl  or  might  not;  and  at  any  rate,  it  was  surdy  easy  for 
any  intending  forger  to  possess  himself  of  a  piece  of  paper  of  the  requisite 
age  for  his  purpose. 

Certain  genuine  signatures  by  the  three  persons  who  sign  the  certificate 
have  also  been  produced,  to  which  both  parties  refer,  the  one  to  confirm,  the 
other  to  disprove  the  authenticity  of  the  subscriptions  by  comparison  of  hand* 
writing.   This  is  admissible  evidence  by  the  law  of  Scotland,  though  I  am  net 
aware  of  any  case  in  which,  where  modem  foigery  is  alleged,  it  has  been 
acted  upon  as  sufficient  of  itself  to  sustain  the  impeached  writing.    I  caa^ 
not  say  that  I  am  so  satisfied  by  the  proof  here,  </ia<,  ifii  stood  alone^  I  could 
feel  confident  in  inferring  fabrication.    But  certainly,  after  a  careful  exami^ 
nation  of  the  writings,  I  must  say  that  I  think  the  certificate  extremdy  su$'^ 
picious  in  many  particulars.     There  is  a  considerable  difficulty  in  applying 
the  challenged  to  the  genuine  signatures,  because  the  latter  are  not  alwayo 
written  by  each  of  the  subscribers  in  one  uniform  way — a -circumstance 
which  detracts  greatly  from  the  defender's  evidence ;  for  it  implies  that  he 
has  not  furnished  a  dear  standard  of  genuine  signature  for  the  Court  to 
compare  with.     But  the  signature  of  William  Giffi>rd,  the  first  witnese;  dif* 
fers  in  three  marked  particulars,  (the  fV^  the  contracted  m,  and  the  d)  ftom 
any  genuine  signature  of  his  that  has  yet  been  exhibited.    However,  with** 
out  being  able,  and  indeed  without  thinking  it  necessary  to  detect  fabrica* 
tion,  and  still  less  to  convict  any  individual  fabricator,  the  conclusion  which 
I  feel  safe  in  adopting,  is,  that  the  authenHciiy  of  this  certificate  is  noi 
proved.  If  it  be  so,  the  defender  has  no  maintainable  case.    The  ^rtificate 
pervades,  and  is  necessary  for  every  other  part  of  his  evidence.    If  this  do* 
cnment  be  held  to  be  extinguished,  the  testimony  of  his  own  witnesses  be<* 
comes  inconclusive  and  almost  unmeanuig.    Still,  however,  it  is  proper  to 
consider  how  the  matter  stands,  even  taking  the  certificate  into  view.    The 
weight  due  to  it,  in  connection  with  the  whole  circumstances,  must  still  be^ 
examined ;  for  even  in  the  esse  of  the  most  regular  marriage,  an  undoubted 
certificate  by  the  clergyman  is  not  of  itself  conclusive  evidence  of  the  fact. 
It  must  always  be  important,  and  in  particular  it  may  determine,  or  shifr 
the  burden  of  proving.     But,  in  a  disputed  question,  it  is  never  in  law  con-' 
elusive.    It  is  only  a  part  of  the  evidence.    Now,  in  appreciating  this  writ- 
ing on  the  present  occasion,  it  is  to  be  observed  that  it  is  not  subscribed  by 
the  weddmg  parties,  but  only  by  the  minister  and  two  witnesses.    Of  the 
latter,  the  eldest  was  only  seventeen  years  of  age,  the  younger  only  fourteen, 
(Def.  59,  B.)     The  clergyman  was  not  only  guilty  of  a  crime  in  being  en- 
gaged in  such  an  affiiir»  but  he  was  guilty  of  a  moral  oflFence,  greatfydimi-* 
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17  Feb/ 1837.  Dishing  the  credit  which  might  otherwise  be  doe  to  a  penon  of  liit  nere^ 

S^»y^M»^    fonction.     He  most  hare  knowo  that  proclamation  of  banns  was  aToi(fed» 

Gtfford  o.        hqi  for  any  other  objects,  soch  as  ayersion  to  delay,  ignorance,  or  the  aolo- 

*  riety  of  the  intended  marriage,  for  which  this  ceremony  is  sometimes  dn> 

Note.  pensed  with,  but  merely  to  deceive  the  relations  of  the  pair,  one  of  wlme 

families  was  the  principal  one  in  the  parish.     The  minister  lent  himself  ts 
this,  and  he  made  two  boys,  his  pupils^  his  instruments  in  the  prooeediBg; 
The  document  which  certifies  these  facts  may  be  genuine,  but  it  cannot  be 
recognised  ss  a  proper  official  atlestaiion.     It  must  be  confirmed.     The  or- 
dinary confirmation  would  be  by  the  examination  of  those  who  subsoibs 
it.      Bat  this  being  impossible,  we  must  look  elsewhere  for  corrobors* 
live  evidence.       Now,  its  statements  are  not  confirmed  by  any  rdatife 
writing.      The  defender*s  evidence  is  full  of  allusions  to  aome  cone* 
spending  document,  which  was  supposed  to  have  been  with  Bvbara  Pitetin; 
(Def.proof,  9,  A;  11,  £;20,  G;23,  D;27,  D;28,  B.)    But  there irns 
proof  of  this  beyond  mere  rumour.     No  witness  pretends  to  have  read  tsf 
such  document,  or  to  have  heard  it  read,  or  to  bare  seen  it ;  and  the  idea  of 
its  existence  was  very  likely  to  arise  from  the  report  that  a  counterpart  eer* 
ti&cate  had  been  found  on  the  supposed  husband ;  and  as  there  is  said  (s 
have  been  a  previous  courtship,  which  ended  in  a  private  marriage,  nothiig 
is  more  probable  than  that  she  had  much  writing  to  shew,  which  might  eaifljf 
be  mistaken  for  evidence  of  a  complete  matrimonial  union.     The  danger  cf 
trusting  to  any  such  alleged  writing,  without  being  absolutely  certain  of  id 
existence,  and  knowing  its  exact  words,  is  sufiiciently  evinced  by  the  variety 
•f  descriptions  given  to  this  supposed  paper.   The  person  brought  nearest  ts 
it  is  Mrs  Winchester,  (Def.  54?,)  who  says,  that  her  father  *  UM  her  thit 
f  Miss  Pitcairn,  after  the  accident,  produced  eotUraet  banns  ofwiarriagt^ 
But  tlien,  the  witness  describes  these  contract  banns,  as  she  underBlood 
them,  to  have  been  the  certificate  of  proclamation  of  banns  got  from  tbs 
session-clerk  prior  to  the  marriage.     There  is  a  similar  confusion  in  sIbmnI 
all  the  descriptions  by  the  other  witnesses.     The  mere  fact,  that  no  neb 
writing  has  been  preserved,  is  strong  evidence  that  it  never  existed.    Tbcre 
is  no  proof  that  she  ever  used  it;  and  this  is  nearly  conclusive  to  liernsfer 
having  bad  it.     Some  of  the  witnesses  say,  that  they  had  beard  that  she  bad 
left  it  in  her  trunk,  and  that  Lady  Busta  found  it  there,  and  destroyed  it; 
but  there  is  no  satisfactory  evidence  of  this  whatever.     Nor  does  the  copf 
produced  receive  any  support  from  the  parish  record^,  which,  as  it  nov  ex* 
ists,  contains  no  entry  on  the  subject.     An  entry  of  the  marriage,  imleed, 
could  not  be  expected.    But  it  is  stated  by  some  of  the  defender's  witneeMib 
(15,  C ;  23,  C)  that  they  beard  that  Barbara  Pitcaim  had  been  accused  be* 
fore  the  kirk- session,  when  she  gave  up  John  Gifford  as  the  father  of  ber 
child ;  and  as  the  session  record  for  this  period  has  been  lost,- and  is.  said  ts 
bo  traced  into  the  hands  of  Gideon  Gifford,  the  imputation  is  put  upon  bim 
of  having  destroyed  it.     There  is  nothing  whatever  in  this.    The  evidence 
though  not  clear,  is  in  favour  of  the  records  having,  at  the  suggestion  of  lbs 
presbytery,  been  sent  to  Gideon,  who  was  the  principal  heritor  in  the  parisi^ 
upon  the  deatli  of  the  clergyman,  in  1781.     The  son  of  the  clergyman  states 
expressly,  that  he  himself  sent  them  to  him^  (punuer's  proof,  37,  B);  vad 
the  minutes  of  the  kirjc-session^  to  which  the  defeoder  jrefen^  (p.  69^)  is 
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order  to  shew  that  they  were  committed  to  the  eostody  of  that  body,  does  17  Feb.  1JB37. 

Hot  eatablUh  the  hcU     They  shew  that  other  ihingB  were  giyen  to  the  see-     ^^^^y^tf^ 

•ion,  bat  not  the  record.    Bat,  besides,  there  is  not  a  Testige  of  proof  that  Oifrord  v. 

Gideon  Gifford  mntilated  the  record ;  nor  is  there  any  thing  in  his  character        °    * 

or  general  conduct  to  make  this  probable.     The  imperfections  of  the  rolnme     Mote. 

may  be  acconnted  for  without  any  such  supposition.     What  remains  of  it 

shews  that  it  was  yery  irregularly  kept.    The  minister's  son  cannot  tell  how 

many  volnmes  he  sent  to  Gideon ;  and  John  Anderson,  a  sabseqaent  ses* 

sion* clerk,  swears,  that  in  his  time,  the  tearing  out  of  leaves  ^m  the  record 

was  one  of  the  pastimes  of  his  own  and  the  minister's  children ;  (defender's 

proof,  SO,  SI.)     The  want  of  any  entry  upon  this  subject,  therefore,  may 

be  a  misfortane,  but  is  an  innocent  one,  in  so  far  as  Gideon  was  concerned  s 

and  it  is  impossible  to  lake  the  hearsay  of  two  or  three  witnesses  in  place 

.of  the  book.     So  the  certificate  stands  tviihout  any  direct  written  corrobora* 

iion  tokaiever*    We  are  therefore  compelled  to  inquire  how  ht  it,  or  rather 

the  marriage  it  attests^  is  confirmed  by  the  general  circumstaiices  of  the 

case. 

There  are  no  facts,  in  reference  to  what  occurred  before  the  marriage^  thai 
aire  material  either  way.  Every  thing  of  the  kind  is  excluded  by  the  ad^ 
milled  anxiety  for  concealment,  under  which  the  whole  afiair  was  arranged^ 
The  defender,  no  doubt,  says,  that  in  spite  of  this.the  addresses  of  the  par« 
ties  had  been  sufficiently  disclosed,  to  raise  an  expectation  that  they  would 
be  married;  (Def.  22,  F.)  If  this  were  a  fact,  I  should  doubt  its  being 
favourable  for  the  defender's  case ;  because,  if  there  was  no  resolution  to  con* 
ceal»  or  none  strong  enough  to  repress  these  appearances,  there  ought  to 
have  been  more  of  them,  if  the  intention  to  marry  had  existed.  But  the 
fact  is  not  established.  It  is  only  mentioned  at  second  hand,  on  the  report 
of  certain  dead  witnesses,  and  resolves  into  inferences,  said  to  have  been 
drawn  by  these  deceased  observers  from  circumstances  not  explained,  and 
on  a  subject  as  to  which  mistake  is  common.  Accordingly,  Mrs  Ross,  one 
of  the  defender's  witnesses,  says,  that  her  mother  and  grandmother  told  her 
that  it  was  Mr  Fisken,  the  minister,  who  was  courting  Miss  Barbara  Pit* 
cairn  ;  (Def.  7|  D.)  » The  on\jJact  sworn  to  is  by  Maigaret  Gifford,  (Def. 
'47,  G,)  who,  (but  only  on  the  alleged  authority  of  her  deceasetl  mother,) 
describes  one  scene  between  the  pair,  which,  thongh  it  indicates  affection^ 
by  no  means  necessarily  evinces  conjugal  intention*  ' 

The  pursuer,  on  the  other  hand,  attempts  in  his  record  to  make  the  mar- 
riage improbable,  from  Pitcairn's  inferiority  of  station.  There  would  be 
nothing  in  this,  even  if  the  fact  were  established.  But  no  inferiority  either 
of  birth  or  manners  is  proved,  but  the  reverse.  The  result  is,  that  there  is 
little  in  the  evidence  as  applicable  to  the  period  before  the  marriage^  which 
makes  its  taking  place  either  probable  or  improbable.  Two  or  three  indivi- 
duals say»  that  deceased  people  told  them,  that  when  the  matter  came  to  be 
discussed  after  the  death  of  John  Gifford,  they  then  remembered  having  seen 
or  heard  something,  not  specified,  from  which  they  supposed  that  a  marriage 
might  take  place ;  while  others,  who  had  equal  opportunities  of  observation, 
say  that  they  never  heard  or  saw  any  thing  of  the  kind ;  but  all  the  evidence 
upon  either  side  makes  it  plain,  that  deducting  these  faint  or  fancied  recol* 
lections  of  old  suspicions,  the  union,  though  perfectly  natural,  was  divested 
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17  Feb.  1837.  of  all  the  external  indications  of  an  ordinaiy  marriage.    Tlieire  ia  iioia  w 
^^«0^y^i«^    tige  of  evidence  as  to  any  thing  that  occurred  at  the  alleged  marriage  iudf* 

Giffbrd  v.        Xhe  Certificate  is  dated  *  Busta  ;*  bat  this  only  refers  to  the  place  where  tfatt 

I *  paper  was  made  oat ;  becanse  the  whole  facts,  and  particnlarly  the  Tioaitf 

Note..  of  Lady  Basta,  whose  possible  appearance  woald  rather  have  marred  lbs 

work,  make  it  certain  that  no  marriage  ceremony  was  pc^rformed  in  her  hoosB 
between  John  Gifford  and  Barbara  Pitcaim.  The  only  other  place  spokea 
of  by  the  witness  is*  the  hoose  of  Symbister,  in  the  island  of  Whahay, 
is  expressly  said  by  Mai^ret  Gifford  to  have  been  the  scene  of  the 
riage.  If  so,  it  is  not  obvioas  why  the  certificate  was  not  made  out  them 
The  traveUing  distance  between  the  two  spots  is  not  proved.  It  might  be 
nseful  to  know  the  probability  of  a  minister  marrjring  at  Symbiatcr,  sad 
writing  an  attestation  of  that  fact  on  the  same  day  in  December  at  Bsul 
Margaret  Gifford  states  also,  that  there  was  so  little  concealmoit  ia  tk 
transaction,  that  she  was  told*  that  it  was  signalised  by  some  domestic  di» 
pation.  Bat  her  inaccuracy  appears  in  this  other  statement,  that  the  mar* 
riage  took  place  within  ^Jens  toeeks  of  John  Gifford's  death.  The  desib 
came  within  ajbrtnighi  or  four  toeeh  after  it;  (Def.  49,  F.)  The  sitst- 
tion  of  matters  tikile  the  aileged  marriage  subsided^  continued  eqially  fires 
as  before  of  all  ^ts  evincing  or  constituting  conjugal  status.  This  wM» 
period  is  an  entire  blank.  Important  occurrences  arose  after  the  marriep 
toas  dissolvedt  a  correct  estimate  of  wbi<Bb  is  indispensable  towarda  any  semNl 
disi>osal  of  the  case.  Tliey  relate  chiefly  to  the  repute  in  whidi  Barfasn 
Pitcaim  and  Gideon  Gifford  were  hdd,  as  the  widow,  and  the  lawful  sob  d 
John  Gifford,  and  to  the  consciousness  of  the  near  connectiona  oi  thefiuailf, 
as  evinced  by  their  conduct  on  these  matters. 

On  the. former,  of  these  subjects,  (which  occupies  a  very  large  portioa  of 
the  testimony,)  there  is  little  room  for  doubt  as  to  the  state  ofthefact^  V» 
evidence  establishes  dearly,  that  the  repute  was  neither  entirely  in  fiivovrol 
legitimacy,  nor  entirely  against  it,  but  that  it  was  divided.     This  ia  so  pbialf 
the  general  result,  that  it  is  quite  unnecessa[ry  to  analyse  the  dep08itkMi& 
Notwithstanding  much  just  crilieism  by  both  parties,  there  is  a  strong  hodf 
of  evidence  on  the  one  side,  not  only  in  favour  of  the  marrii^o  and  the  legi- 
timacy, but  to  the  effect  that  no  opposite  opinion  was  ever  heard  ef,  and  as 
equally  strong  body  on  the  other  side  of  exactly  a  contrary  tendency.    If  it 
were  necessary  to  decide  on  the  comparative  credit  due  to  either  clasi  sf 
witnesses,  I  should  give  the  preference  to  those  of  the  pursuer.    Many  of 
them  are  of  a  higher  description,  and  more  removed  from  the  contagion  sf 
local  prejudice;  and  I  am  not  aware  that  any  of  them  can  be  detected  ia 
deviations  from  fact  too  important  and  too  gross  to  be  easily  accounted  for 
from  ignorance  or  forgetfnlness.    Some  of  the  most  necessary  ones  for  ths 
defender  provoke  distrust ;  and,  to  a  certain  extent,  the  opinions  of  sscb 
set  of  witnesses  can  be  clearly  traced  to  causes  which  impair  or  destroy 
their  weights    On  the  one  hand,  some  people  have  a  pleasure  in  suspecbsg 
flaws  in  pedigrees ;  and  those  of  this  tendency  had  considerable  encoangs- 
ment  here,  from  the  undoubted  fact  of  the  secrecy  of  the  marriage  and  die 
want  of  registration.     On  the  odier  hand,  there  is  an  opposite  dispssitioa 
among  the  connections  and  dependents  of  a  resident  landed  proprietor  te 
maintain  the  parity  ofthe  family  blood,  in  which,  in  this  case,  they  woe 
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tiippoTtod  by  theramottra  about  the  certificate^    The  extent  to  which  the  17  Feb.  183^ 
repatation  of  legitimacy  rests  on  this  soppoeed  docnment,  assiBts  as  greatly     ^>»^^^^^^^ 
in  appreciating  it.     One  witness,  who  is  confident  that  there  was  a  marriage,  Gifford  v* 
eays,  *  That  she  never  heard  of  any  other  evidence  of  it  than  the  marriage-    __ 

*  lines ;'  (Def.  9,  C.)   Another,  who  was  alive  in  1747,  and  is  equally  sure^     Kote. 

*  heard  that  the  evidence  of  the  marriage  was  some  pap«rs  found  on  John 

*  Gifford's  body ;'  (Def.  12,  F.)  A  third,  whose  father,  like  the  father  of 
the  person  jost  referred  to,  saw  the  body  fonnd,  depones,  *  That  her  father 

*  heard  no  farther  evidence  of  the  marriage  than  the  paper  above  mentioned, 

*  and  that  the  subject  became  matter  of  speculation  among  the  people;'  (Def. 
14,  G.)  The  same  exclusive  reliance  on  this  document  is  expressed  by 
many  others ;  for  example,  by  the  Rev.  .Mr  Barclay,  the  son  of  a  minister 
in  the  parish,  who,  being  '  interrogated,  whether  he  ever  heard  of  any  other 

alleged  evidence  of  John  Gifibrd's  marriage  tlian  this  certificate,  depones^ 
that  he  never  did ;'  (pursuer's  proof,  p.  36,  A.)  Mr  Henderson,  a  wit* 
ness  for  the  defender,  being  asked,  *  Whether  it  was  the  prevailing  opinion 
of  the  country  that  Gideon  Qifford  was  a  natural  child.?  depones,  T\M 
for  long  it  was :  Thiit  he  first  heard  soinethiqg  to  the  contrary  of  that  re* 
port  when  the  marriage-lines  were  produced ;'  (Def.  85,  A.)  And  tho 
Sheri£f*8abstitute  of  the-  county  being  <  interrogated.  What  was  the  genend 
report  of  the  country  as  to  the  status  of  Gideon  Gifford  as  being  legiti^ 
mate  or  Slegitimate?  depones,  That  he  heard  him  generally  spoken  of  aa 
a  natural  child  down  to  the  year  1806  Or  1809,  when  a  certain  certificate 
came  to  be  talked  of;  that.it  was  then  he  fimt  heard  doubts  as  to  his  being 
illegitimate.'  Another  witaessfcalled  for  the  pursuer,  states,  on  the  de* 
fender's  cross-examination,  that  she  heard  *'that  there  had  been  written 
lines  of  marriage  between  Barbara  Pitcaim  and  John  Gifford;  and  that 
she  has  heard  that  if  Barbara  had  not  had  these  to  have  shewn,  Gideon 
Gifford  would  not  have  been  admitted  to  have  been  John  Gifford's  child } 
(Pur.  10,  C.)  So  that  the  repute  is  ia  a  great  measure  rested  on  a  fact 
which  is  not  proved* 

This  example  makes  it  necessary  to  observe^  in  general,  that  repute,  evea 
when  it  is  clearly  established,  is  a  fact  which,  if  its  application  be.  not  well 
considered)  is  extremely  i^t  to  mislead*  There  are  situations  in  which  the 
mere  existence  of  a  generally  prevalent  opinion  is  itself  an  nltimate  fiict  in 
questions  of  stains  ;  as,  for  example,  in  cases  of  alleged  marriage,  said  to 
have  been  contracted  or  proved  by  circumstances,  and  particularly  by  con« 
jugal  behaviour;  because^  in  a  matter  resolving  into  the  mere  consent  of  the 
parties,  when  such  a  report  exists,  no  matter  what  it  rests  upon,  every  mo*" 
ment  during  which  they  know  it,  and  do  not  check  it,  is  a  virtual  recogni- 
tion by  them  of  its  truth ;  or  when  the  events  to  which  the  general  be« 
lief  applies  are  so  very  remote,  that  they  are  lost  in  antiquity,  and  nothing 
but  the  impression  which  they  originally  produced,  survives.  In  such  a 
case,  the  hereditary  conviction  may  or  must  be  adopted  in  evidence,  partly 
because  it  is  all  that  can  be  obtained,  and  partly  because  it  may  fairly 
enough  be  supposed,  that  at  first  it  rested  on  solid  grounds,  though  these 
cannot  now  be  explained.  But  the  repute  founded  upon,  in  the  present 
question,  never  arose  till  after  the  marriage  was  dissolved.  It  is  made  to  bear 
upon  John  Gifford,  to  the  effect  of  shewing  him  to  have  been  married  after 
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17  Feb.  1837.  hiB  death;  and  the  original  circomstances,  tboagh  certainly  botfceeat,  n 

^^i^s^^^^    still  within  the  gnup  of  ordinary  proof,  in  so  much  that  they  have  ill  bm 

r -fl*^!^  ^'        explained  by  the  testimony  of  living  witnesses*  either  telling  what  they  iboi- 

'  selves  knew,  or  repeating  the  statements  made  to  themselves  by  tfaoM  d 

Note»  the  immediately  preceding  generation.    Accordingly,  there  is  scarcely  ny 

▼aloable  witness,  who  declares  hu  conviction  in  favour  of  the  legitimscf  rf 

Gideon  Gifford,  who  does  not  explain  the  grounds  on  which  this  eomktki 

rests;  and  these  resolve  into  circamstances,  of  which  a  court  can  nowjsdfB 

as  well  as  they*     There  is  one  witness,  James  Greig,  (Def.  29,  B.)  wfaoj 

after  mentioning  some  circamstances  as  the  foundation  of  his  opinion,  adik, 

*  that  he  really  believes  that  there  were  other  evidences  if  he  could  sund 

*  them.     But  this  reference  to  forgotten  matter  is  almost  peculiar  to  tlni 
individual.    It  is  difficult  to  open  a  page  of  the  proof,  without  observing  dm 
every  opinion  is  founded  on  the  circumstances  with  which  evidence  hsi  vmt 
made  the  case  familiar.     The  paper  supposed  to  have  been  found  oo  Job 
Gifford ;  the  rumour  of  a  corresponding  paper  with  Barbara  Pitcaim ;  Ladf 
Buata*s  real  or  pretended  dream ;  the  discovery  of  the  certiBcate^  fint  hf 
Lady  Symbister,  and  afterwards  by  Ollaberry ;  the  habit  of  hearing  it  talked 
of;  the  recognition  of  the  boy  by  the  family ;  these  are  the  facta  which  ite 
witnesses  themselves  give  as  the  foundation  of  their  own  opinion  anif  oftk 
public  persuasion.     Whether  these  be  sufficient  grounds  for  the  preftiliij 
opinion  is  a  different  question ;  but  being  the  grounds  on  which  it  is  oor 
explained  that  people  thought  and  acted,  and  the  facts  l>eing  ascertsisel, 
very  little  weight  is  due  to  the  mere  repute, '   It  is  the  duty  of  the  Coart  tf 
disregard  the  verdict  of  the  local  public,  and  to  examine  its  foundatioos,  to 
sift  the  evidence  itself,  and  not  to  repose  upon  the  traditionary  opiniooofi 
former  age*     A  doubt  of  legitimacy  will  always  produce  opposite  iutereits 
an<l  feelings,  and  speculations  in  different  branches  and  connections  of  toiiie^ 
each  of  which  become  habituated  to  its  own  view,  and  hears  nothing  efal 
within  its  own  circle.     The  legitimate  and  the  illegitimate  factions  io  tlu 
case  derived  their  faith  from  such  partial  considerations,  or  such  detsdic^ 
occurrences  as  moved  each  of  them  respectively*    Ollaberry  was  a  knovi 
enemy  of  Busta ;  and  a  very  respectable  witness,  a  merchant  in  LiverposI, 
on  being  asked  his  own  opinion,  candidly  depones,  *  That  he  lived  at  Oils* 
*  berry,  and  was  likely  to  adopt  the  impression  of  the  family  there;'  (pv 
sner's  proof,  SS,  E.)     The  natural  operation  of  such  circumstances  mskei 
an  undivided  repute  on  such  a  su)]ject  a  very  rare  occurrence.     But  the  ai« 
derstanding  of  the  parties  themselves^  and  of  their  immediate  conneciioth 
stands  in  a  different  situation  from  that  of  strangers*     Such  persons  msybs 
supposed  to  have  been  cognisant  of  the  truth,  and  their  conduct  is  the  onlf 
safe  exponent  of  their  real  feelings.     If  they  had  been  satisfied  from  the  first* 
or  became  satisfied  afterwards,  that  there  had  truly  been  a  marriage,  I  hoM 
it  tr  be  certain  that  they  would  thenceforth  have  acted  on  that  conrictiss. 
There  ought,  in  this  view,  to  be  no  discoverable  difference  between  this  soil 
any  ordinary  family*     Some  of  them  had  the  strongest  temptations  to  ge< 
the  legitimacy  fixed,  and  to  confer  status  without  delay ;  in  ao  moch  tint 
the  feeling  is  said  to  have  extended  even  to  Lady  Symbister,  whose  htailf 
was  brought  nearer  the  estate  by  the  death  of  her  brothers  without  lavm 
issue,  but  whose  affection  for  them,  or  for  any  offspring  they  might  hirelA 
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k  said  to  hAve  prevailed  over  all  selfish  views.    Tbe  defender  proT^«  that  lY  peb;  ld^7. 
when  she  discovered  the  certificate,  ^  she  was  very  joyful,  and  said  it  was     V^»y<^^ 
.'  the  hest  news  she  had  heard  for  twenty  years ;'  (def.  p.  38,  F.)    Neverthet  GiiTord  r.     '* 
less,  the  proof  not  only  fails  to  estabtish  any  line  of  action  consistent  with  ^'^**'^^' 
these  feelings,  but  establibhes  the  reverse.    It  shews  that  the  relations  either      ^^te;  ^ 
disbelieved  the  marriage,  or  were  donbtfal  of  it.     They  vacillaied,  and  in  a 
way  which  is  unaccoantable,  exce))t  on  the  idea  that  they  had  ifiisgivings ; 
and  that  while  they  avoided  taking  any  course  likely  to  bring  matters  to  a 
crisis,  they  oianoBavered  to  make  Gid^oo*s  legitimacy  b^  received  by  the  i^6rld 
without  discussion.  -         '  '•'     { 

The  conduct' of  those  tvho  best  knew  the  feeling  of  the famUy  is  explained 
by  a  few  of  the  most  respectable  witnesses.  The  Reverend  Principal  Jack'il 
fcther '  was  tutor  in  the  family  of  Gifford  of  Bn^ta^  and  had  charge  of  Gideon 

*  Gifford,  but  of  no  other  pupil;'  (pur.  31,  D.)  The  Principals  lielref  Hi 
against  the  legitimacy ;  and  he  depones,  *  That  be  ha^  no  information  do« 
k  rived  from  his  father  relative  to  the  family  of  Busta,  because  bfs  fether'd<« 

<  ways  discouraged  any  conversation  on  the  subject ;  and  his  information  was 

*  entirely  derived  from  other  sources :  That  thei  deponetft  means  that  hi4 
'  father  discouraged  any  conversation  relative  to  the  birth  of  the  said  Gideoif 

*  Gifford ;'  (pur.  31,  D.)  If  this  silence  had  been  absolute,  it  might  possiblyr 
hare  been  ascribed  to  an  aversion  to  speak  of  the  private  marriage,  Bui 
the  witness  says^  <  that  he  was  dways  instructed  by  his  parents  to  believe 

*  that  Gideon  Wbb  either  the  real  or  the  adopted  representative  of  the  family  ;* 
(31,  G.)  The  entailin  his  fiivonr  was  made  by  this  time,  and  his  represent*' 
ing  the  ftimily,  no  matter  how,  was  the  only  foct  cared  for.  r 
(  This  is  confirmed,  and  carried  to  a  great  extent,  by  the  Reverend  Mp 
Barclay,  another  nephdw  of  Bruce  of  Symbister,  whose  father  was  the  miw 
nister  of  the  parish  from  175i  to  1781.    <  Interrogated,  Whether  he  evea 

*  heard  his  father  speak  or  express  any  opinion  whether  Gideon  was  legiti« 

<  mate  or  illegitimate  ?  depones,  Never.     He  has  already  said,  his  fathea 

*  never  spok^  to  him  on  the  subject.     Depones,  That  he  never  heard  hia 

*  motlier  speak  on  the  subject.     She  died  when  deponent  was  very  youngi 

*  so  that  he  hardly  recollects  having  ^eeh  her.    Interrogated,  If  he  ever  heard 

*  any  of  the  family  of  Symbister  talk  of  the  late  Gideoii'  Gifford's  birth? 

*  depones,  Never;  nor  did  he  ever  hear  Sir  John  Mitchell  or  his  lady  speak 

<  of  it ;'  (def.  37,  F.)  This  aversion  to  speak  of  it  was  most  prudent,  if  the 
families  were  afraid, — unnatural,  if  they  were  confident.  f 
'  Margaret  Gifford  indeed  swears,  that  so  far  from  there  being'  any  aver- 
sion>  the  child  was  christened,  and  with  great  family  rejoicing,  in'the  house 
of  Busta  .*  *  That  old  Thomas  Gifford  of  Busta  held  up  the  child  to  baptism  :* 
That  the  servants  were  called  in,  and  '  desired  to  drink  the  health  of  Gideon 
'Gifford,'  either  Esquire,  or  heir  of-  Busta,'  and  all  this  in  Lady  Busta's 
presence.  It  is  inipossible  to  reconcile  this  with  any  of  the  other  leading 
and  undisputed  facts.  It  is  repugnant  to  the  main  parts  even  of  the  defender'^ 
own  case,  particularly  to  the  conduct  of  old  Busta  and  his  lady ;  and  it  would 
be  difficult  to  save  the  witness  from  a  painful  imputation,  were  she*  not  pr6« 
tected  by  only  professing  to  repeat  what  was  told  her  by  others.-'  How  did 
the  members  of  the  family  act  on  occasions  when  the  facts  of  their  conduct 
wci  clearly  ascertained  ?  Barbara  Pitcairn  had  the  double  motive  of  imeresi 
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n  F^b,  tlOT*  i«d  of  bMionn  botb  for  herself  and  her  child,  to  insist  on  hah^  BdnimrM^ 

^m^\/m^    M  John  Giffvrd't  widow.     Her  acqniesoence,  therefore^  in  any  denitl  of  bet 

Giffgcd  V.        rights^  ee);>eciai]y  considering  her  birth  and  character,  ie  a  alrong  synpin 

^'^"^^  that  she  was  conscious  of  their  invalidity,  or  felt  that  she  was  in  the  swlf 

Nvtfl^ .        aqnaUy  nnfortnnate  predicament  of  having  no  |M*oof  of  their  sonndasM.  YM 

aba  followed  no  steady  single  course.    On  the  one  hand,  certain  tbio|im 

awom  to  (at  second  hand)  powerfitUy  in  her  favonr.    Snch  as  her  8lsiiii|tf 

the  tima  of  the  accident,  and  when  she  first  took  np  her  position,  tbtdb 

bad  been  married  to  John  Gifford ;  a  dangeroas  assertion  for  her  tosttkia 

Lady  Bosta ;  (def.  4,  C,  6,  B,)  and  her  resisting  pecuniary  tenptstiss,  Mi 

iNit  to  her  by  Lady  Basta  nt  a  snbse<|neBt  period,  to  keep  back  sons  c*i- 

denoi.of  the  marriage,  which,  it  was  supposed,  she  was  ia  possession  sf.  Ih 

Admiral  Fraser  (def.  46,  F,)  and  Mn  Winchester  (54,  C,)  both  stttetk 

the  mother  <^f  the  one,  and  the  father  of  the  other,  tokl  them  diat  tkejfhd 

been  preseiU  when  these  temptations  were  held  out,  and  that  Mim  Fitciin 

hid  resisted  them,  saying,  '  that  her  honour  was  more  than  all  she  cmU 

f  give  her ;'  and  that  she  *  persisted  in  this  till  ber  dying  dayj  thoagfc  dc 

f  lived  b  great  poverty.*    C>n  tbe  other  hand,  these  feelings  are  esatiadicid 

by  long  and  important  passages  in  her  life4    It  is  quite  eerlaia  that  dnM 

not  assert  her  right  to  the  stalimi  of  Gifford*s  widow  uniformly,  or  oos^ 

henelf  in  all  respects  as  undoubted  widowa  do.    She  wore  no  meani^t 

(pnrsner'e  proof,  B,  9L)     She  was  buried  as  Barbara  Pitcaim  ;  (pansff* 

proof,  7S.)     No  doubt  Lady  Bnsta,  who,  it  is  said,  probably  maasgcd  Ae 

feneral,  was  alive  when  she  died ;  but  the  estate  had  been  preriously  tettM 

lipon  Gideon,  as  Lady  Bnsta  s  grandson ;  and  after  this,  it  is  diBicak  to  i^ 

demtand  aay  feeling  that  coald  induce  that  woman  to  encoarage  the  Mm 

which  sha  knew  e&istad,  by  permanently  degrading  the  mother  of  tbitchil 

en  the  face  of  the  parish  reconl.    But  the  fact  is,  that  sha  was  not  sMRif 

baried,  but  lived  as  Barbara  Pitcaim.    She  was  never  known  as  asy  tN 

•isa.    N«r  Wtt  it  merely  the  name  of  widow  that  she  aunk.    Mr  Bard^i 

M^  mtdioal  alUndant  aftJu/amili^  and  in  great  intimacy,  with  theai,*^ 

*  pmies.  That  he  always  hrard  that  Gideon  Gifford*a  mother  wm  Bu^ 

*  Pitoaim*    Depones,  That  he  never  beard  her  spoken  of  by  any  other  i0i^ 

*  Deponea,  That  she  was  never  reputed  to  he  the  widow  of  John  Giin^i^ 

*  fiur  as  the  deponent  ever  heard ;'  (pursuer's  proof,  42,  C.) 

>  There  is  other  eridenca  to  the  same  effect.  But  her  submissioa  to  v> 
treatment  is  so  certain,  that  it  is  endeavoured  to  be  accounted  for,  bj  vto* 
biag  it  to  the  necenity  of  hamooring  Lady  Bnsta.  Thia  might  have  spentf" 
a  oertain  length,  and  for  a  certain  time,  but  it  could  scarcely  make  iMfCfli* 
ttnne  snch  an  unworthy  sacrifice,  after  her  SQn*s  interests  werejuihf  ftctrd 
and  after  the  musl  have  hmmn  thai  his  legitioMcy  was  questioeeJL  1^ 
Reverend  Mr  Barclay  and  others  aay,  that  she  always  maintained  thit  ^ 
bad  been  a  prom<fe.  of  marriage.  Tbe  only  eolation  which  ezplsim  M 
parta  of  ber  coadact  is,  that  she  thought  that  tbe  inieniion  to  marry  tf*^ 
her  hoi^mr,  and  entitled  her  morally  to  say  Uiat  she  waa  his  widow,  bat  tm 
she  waa  aware  that  li^Uy  thb  was  not  enough. 
,  Lady  Bnsta  a  bchavtom:  was  lew  equivocal.  The  whole  proof  teean 
evidanoe  of  her  averaion  to  recognise  Barbara  as  her  danghter-in-kiv*  '  ^ 
f  Boetft  codd  aavar  bear  to  look  npon  the  woman,'  yet  she  uttiforaily  (M* 
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Wnhed  we  boy.    '  The  firet  tikne  Gideon  was  brovght  tdvee  ber,  ebe  laid  17 1?^^,  j^, 

*  ber  finger  on  his  brow  and  eaid,  that  brow  should  make  a  Man  of  hhn  yet»     \^m-^-m^ 

*  having  immediately  recognised  ibe  likeness  to  her  son ;'  (par.  66,  G!)  Giflford  o. 
Being  thus  partial  to  the  boy,  I  cannot  account  for  her  fixed  and  ntkdisgnis-  ^}^^/^ 
«d  hoetility  to  the  mother,  except  npon  the  principle  that  sbd  Was  satisfied    k^   ' ' 
that  there  bad  been  no  marriage.    She  need  not  have  liked  ber;  but  if  she 

had  really  believed  that  Barbara  was  the  lawful  mother  of  that  child,  Vhy 
bbonld  she  pnblicly  degrade  her  P  And  her  conduct  even  to^afids  bet  'grand^ 
Bon  is  incomprehensible,  on  the  idea  of  ber  being  satisfied  Of  his  legitimacy^ 
fend  consequently  that  his  status  did  not  depend  upon  her  ekill.  It  is  tM 
defender's  statement,  4hat  she  had  early  got  possession  of  the  iSeitificate  of 
inarriage ;  tha't  certificate  which  is  now  held  to  be  nearly  cbnclftisive.  Bat 
instead  of  putting  down  all  surmises  by  exhibiting  it,  she  Kk^ed  it  vp^  9^ 
that  it  could  never  be  discussed,  and  never  even  re  appeared  by  any  act  df 
bers.  And.  when,  after  $hcni  fifty  years,  it  was  discovered  by  ber  daiigbti¥y 
it  is  another  part  of  the  defender's  case,  that  it  was  found  accompanied  by 
a  letter  from  her,  which  that  daughter  deetribed  as  sayifig, '  that  it  was  ber 
'  mother's  last  letter  to  her,  enjoining  her  to  declare  ber  brother's  narriag^ 

*  with  Barbara  Pitcaim ;  and  that  she  was  very  glad  to  do  si>,  for  she  had  kNig 

*  known  it,  and  ber  mother's  injunctions  to  her  had  kept  her  baek  fihOra  d«r« 
<  daring  it ;'  (def.  88,  F.)  If  Lady  Busta  bad  been  satisfied  that  nil  waa 
tight,  why  her  first  injunction  to  concebl ;  and  then,  why  a  posthumoofc 
direction  to  a  respectable  daughter  to  proclaim  that  ber  brother's  eon  tral 
toot  a  bastard  ?  This  last  statement,  however,  depends  upon  .the  leatimbn^ 
of  Mrs  Hutchison,  whom  I  very  mnch  distrust.  But  there  is  safe^  evfdencei 
Lady  Bnsta's  husband  died  in  1760,  and  Gideon  was  not  of  age  till  1769$ 
and  during  this  period  her  ladyship,  and  her  brother,  Sir  Andrew  MitcbelH 
acted  as  his  tutors,  nnder  a  nominaUon  by  the  deceased  grandfather;  but 
she  was  the  principal  managei^  as  she  was  in  every  thing  she  meddled  witb* 
Now,  she  was  aware  of  proceedings  in  which  Gideon's  illegiUnkacy  was  ez*^ 
pressly  stated.     This  is  set  forth  in  the  *  answers  for  Tfaon^as  Monat  of 

*  Garth  to  the  petition  of  Gideon  GiiFord  of  Busta ;'  (par.  proof,  84.)  It  la 
pomible,  but,  considering  the  character,  very  improbable,  that  she  did  not 
Dbserve  these  statements  in  a  pleading.  But- similar  ones  are  made  iitetHy 
to  herself.  Mr  Anderson,  the  family  agent)  told  lier^  in  a  memorial  on  thestf 
nffairs  in  1760,  '  In  the  present  case  there  can  be  tfo  tntor-at4aW|'  (piirk  76»7 
plainly  because  of  Gideon's  bastardy,  and  consequent  #ant  of  relatioiia.  Iiv 
1761,  she  sends  a  very  sensible  memorial  to  Mr  AndenOn,  to  which  be,  irf 
the  same  year,  sends  an  answer,  (pur.  77,)  in  which  be  distinctly  tella  bet, 
that  althongh  Gideon  be  entitled  to  the  estate  of  Boeta,  becauae  it  was  esc^ 
pressly  conveyed  to  him,  the  rest  of  the  real  property  <  will  belong  to  yoiif 

*  daughters,  who  are  the  faeirs-at-law.'  She  sends  observations  on  theM 
Answers,  on  the  4th  of  January  1762,  in  which  she  says,  *  Lady  Basta  obsertetf- 

*  what  is  noticed  by  Mr  Anderson  anent  the  deed  of  tailsi^  of  not  beannjf 
'  an  assignation  to  the  heritable  debts.'  Mr  Anderson  sends  ber.  another 
memorial  in  1765,  in  which  he  tells  her  that  be  was  proceedin|^to  act  apoft 
the  fJKt  that  the  real  property,  not  expressly  conveyed,  bebnged  to  OkW 
dsnghters,  as  beirs^at-law.   *  The  adjudication  is  now  clearly  devolved  Upon 

*  Lady  Bnsta's  only  daogbteri  Christian  Gifford,  Lady  Symbietar  aiAd  An^ 

9^ 
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17  Feb.  1837.  *  drew  Gifford^  eldest  son  of  Lady  Busta's  yonngest  daughter,  whosnjsi 

^'^i^'V?^     '  ^®ii*  of  conquest  in  general  to  the  late  Patrick  Gifford,  the  adjiidgcr,d 

Gi0brd  v.        <  Mr  Anderson  has  sent  to  Mr  Malcolmson  a  brieve  to  expede  a  gcBBil 

•  '_  *  service  in  their  favour,  which  will  be  a  good  title  to  the  adjndicalicB,  mi 

Note*  *  of  coarse  to  Garth*8  heritable  bond ;  and  how  soon  the  service  ia  rating 

*  a  snmmons  will  be  raised  at  their  instance  against  Mooat  of  Gsnb;  {ft 
S9.)  This  service,  which  directly  excluded  Gideon  from  the  chsndertf' 
Jieir-at-law,  was  accordingly  completed  in  1777,  (pur.  95} ;  and  the  Giii^ 
of  Wethecsta,  to  which  the  daughters  were  thns  declared  heira-at-lair,  ni 
l>rother  of  old  Basta»  and  therefore  had  probably  been  cognisant  of  tbe» 
cumstances.  respecting  the  legitimacy. 

*■  Lady  Basta*s  belief  in  the  legitimacy  of  her  gfandson  and  pnpil  cnM 
b^  reconciled  with  these  proceedings.  But  her  conduct  can  easily  befEC» 
ciled  to  the  views  of  a  managing  grandmother,  conscious  of  a  fatal  defied, a' 
^therefore  desirous  of  submitting  to  almost  any  thing  rather  than  proroke<i» 
«nssion« 

'•  Old  Bnsta  has  recorded  his  opinion  under  his  own  band.  Id  die;* 
/1 752,  by  which  time  he  must  have  recovered  from  the  shock  of  theaccto 
and  been  aware  of  the  certificate,  if  it  existed,  which  indeed  is  said  tahn 
.been  in  the  possession  of  his  own  wife,  he  set  about  arranging  biiiAfi^ 
For  this  purpose  he  sent  hu  agent  *  a  short  narrative  of  the  presest  v» 

*  tion  of  my  fieimily ;'  (pur.  p.  63.)  In  this  narrative  he  explicitly  lati  ^ 
4he  bastardy.  *  It  hath  pleased  God  to  remove  all  my  sons  by  deatk,  » 
A  married,  and  leaving  no  children  after  them,  save  only  my  eldest  aos,  ib 
« left  a  girl  with  child.  Whether  he  designed  to  marry  her  or  not,  I  ^ 
f  not;  but  the  child  promises  to  be  a  very  promising  boy,'  &c.  After  ■» 
Zoning  his  daughters  and  estate,  he  says :  <  As  1  have  no, son  to  leave  it i^ 
*■  these  daughters  have  the  best  natural  right ;  but  thereby  my  name  and  Ml 

*  becomes  extinct,  in  case  it  is  not  otherwise  provided  by  me  in  my  liicUM 
f  lifter  we  have  possessed  the  same  upwards  of  two  hundred  years.'  Taff' 
medy  this,  he  proposes  *  to  entail  the  whole  or  the  greater  part  thereof  sp* 
€  my  nearest  heir-male ;  and  although  the  child  above  menuoned  \/^ 
'.under  a  legal  inability  to  ^ncceed  to  me  and  my  estate,  yet  as  thatdt»^ 
(  may  be  supplied,  I  think  that  he  has  the  best  natural  right  iotiMBAv* 
c.in  the  entail ;  and  the  necessary  steps  to  be  taken  to  clothe  himwitki 

*  legal  title  I  want  to  be  informed  anent.*  The  information  be  got  does  b'' 
appear ;  but  before  the  end  of  the  year  he  executed  an  entail,  coofef^ 
the  estate  of  Busta  to  Gideon  Gifford,  *  my  grandson,  procreate  of  ibeMf 
Vof  John  Gifford,  my  eldest  lawful  son,'  and  containing  a  deaUDStioDt* 
which  a  very  impressive  difference  is  made  between  this  grandson  aad  v 

^  lawful  daughters.  The  estate  is  made  to  descend  to  Gideon,  and  to  eicB^ 
the  daughters,  and  the  heirs*  male  of  the  body  of  each  succesaif^'ly'  ^ 
here  the  provisions  for  the  adopted  grandson  stops ;  for  ftiiling  these  vp^ 
male,  he  brings  in,  no^  the  heirs-Jemale  of  his  body^  as  is  natural  in  tlie<*'| 
of  lawful  grandsons,  but  the  heirs- female  of  the  bodies  of  his  daughierh^ 
the  heirs-male  of  their  bodies ;  so  that  Gideon,  with  the  best  dgbty  "  '^ 
was  believed  to  be  lawful,  is  thrown  out  of  the  succession  sooner  uian"' 
aonts,  whose  legitimacy  was  certain.  It.  is  under  this  entail  that  the  ff^ 
has  ever  since  been  held. 
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^^   •*  It  Ins  been  ai^ed  by  tbe  defender,  that  nothing  can  demonstrate  the  be-  17  Feb.'  183%. 
^'  Kef)  both  of  old  Busta  and  his  wife,  in  the  legitimacy  of  Gideon,  so  nn*     ^>^y^i>^ 
**>'  answerably,  as  the  simple  fact  that  they  recognised  him  as  their  grandson*  Gifford  «•     ; 
'>*^>  If,  it  is  said,  they  believed  him  to  be  a  bastard,  and  his  mother,  in  asserting       ^  ' 
>^s   marriage,  to  have  been  an  impostor,  shocking  their  affections  and  insnlting     NotA» 
^   the  memory  of  their  son,  is  it  conceirable  that  they  could  permit  her  to  rer 
ibi   main,  and  the  child  to  be  bom  and  reared,  as  they  did,'  in  their  house,  and 
v.in   then  settle  the  family  estate  npon  him,  to  the  exclusion  of  their  daughteriy 
ids    one  of  whom,  married  to  a  Gifford,  had  at  this  time  a  son  ?  It  is  impossible 
a  a    not  to  feel  the  force  of  this  view.     Had  the  grand-parents  not  contradicted 
it,  it  would  have  been  very  strong.     But  looking  at  their  tnhojte  conduct,  it 
^1    is  difficult  to  comprehend  their  true  feeling  any  hon.    It  is  certainly  odd 
Ktoi    that  they  should  disinherit  their  daughters  for  a  bastard  infant.     Bat  is  it 
iiii    not  as  odd,  that  if  they  did  not  think  him  a  bastard,  they  should  transact 
i^B    Serious  business,  on  the  footing  that  he  was  one,  and  expressly  call  him  so. 
in  solemn  deeds  ?  Their  two  lines  of  conduct  cannot  be  perfectly  reconciled^ 
il^    except  on  the  supposition,  which  all  the  facts  recommend  as  the  probabM 
^1,    Bolntion,  that  they  were  perfectly  aware  of  the  illegitimacy,  but  chorished  a 
^1    genuine  affection,  which  strengthened  into  a  second  nature,  for  the  adopted 
^     boy.      The  sudden  loss  of  their  own  sons  must  have  made  them  ding 
1,     to  the  hope  of  any  remnant  being  saved ;  and  this  hope  was  excited  by 
^     the  claim  preferred  at  the  moment  by  Barbara  Pitcaim.    The  child  was 
,^     allowed  to  be  born  in  the  house,  and  it  grew  up  under  their  eye.  •  The 
^     grandmother  recognised  in  him  the  featnl'es  of  her  son;  and  the  grand* 
/^     father,  at  the  very  moment  that  ho  is  stating  bim  to  be  illegitimate, 
,^      l^leases  himself  by  describing  bim  as  a  promising  boy.    It  is  quite  out  of 
'        oatare,  that  in  a  remote  part  of  feudal  Scotland,  in  the  year  1748,  the  pas- 
sion for  direct  male  descent,  when  united  in  a  landed  family,  with  such  an 
' .      interest  in  the  undoubted  issue  of  an  eldest  son,  should  weaken  the  aversion 
to  legitimacy,  and  lead,  especially  if  one-half  the  public  disbelieve  the  flaw, 
to  the  preference  of  such   issue  over  daughters  and  their  children.     If 
*       this  solution  cannot  be  received,  and  if,  instead  of  reconciling  both  sides  of 
their  conduct,  all  that  can  be-  done  is  to  adopt  that  one  which  is  least  in« 
comprehensible,  it  has  then  to  be  observed,  that  in  detecting  the  real  feelings 
'       more  weight  is  due,  in  the  case  of  parents,  to  behaviour  indicating  bastardy^ 
than  to  that  which  indicates  legitimacy.     A  parent  may  have  many  reasons 
;       for  representing  a  natural  son  as  legitimate.     There  are  very  few  that  can 
^       induce  him  to  describe  a  legitimate  child  as  a  bastard. 
^       *    Lady  Symbister  s  conduct,  chiefly  in  relation  to  the  certificate,  has  been 
'       already  mentioned.     I  recur  to  it  again,  merely  to  notice,  that  there  is  a 
^       letter  by  her  to  Gideon  in  1773,  in  which  she  concludes  thas:  '  I  am  with 
'       '  esteem,  dear  Sir,  your  affectionate  aunt  and  humble  ser^'  (Def.  61,  D.) 
^        She  was  his  aunt  in  one  sense;  in  the  same  sense  in  which  her  father!  in 
r        the  same  page  in  which  he  describes  him  as  a  natural  child,  calls  him  '  my 
'        *  ^andson.'     Whether  this  was  the  sense  in  which  she  used  the  word,  may 
f        be  judged  of  from  what  is  stated  by  Principal  Jack,  one  of  her  Ladyship's 
I        iaruful  nephews.     He  swears  (pur.  82,  £.)  '  That  though  he  believes  hi^ 
'        *  aunt  acknowledged  Gideon  Gifford  as  the  adopted  heir  of  the  fkmily,  sho 
\  adopted  the  idea  of  her  mother,  and  did  not  acknowledge  him.  as  her  Ulw4 
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rt  FeK  )$3T. '  M  nephew/    He  adds,  *'  that  elie  wee  a  ledy  ef  aittk  kimbeM  ftad 

y^i^im/  <  tesy,  ib«i  If  the  had  belieTed  him  l^  be  90»  ibe  woakl  hare  adknewfedgcd 
Gim^d  «.  <  him  in  ihat  chaiaeter  wiih  the  grealeet  warmth,  wbicb  aba  fid  boi  ;  (jm. 
GiflM^  82,  DO 

Kouw  .  ^^  apinion,  qfOtdeoHt  in  favour  of  the  purity  ef  hia  ewn  Imtli, 

perhaps  he  of  little  impoxtance,  were  it  not  that  hia  aoo,  Ae  defender, 

lUpngly  «a  the  long  peried  diDriDg  which  he  and  his  predcceeaore  have 

fdbwed.  t«.  remain  in  oachaUeBged  poMeesioo  of  the  estate^-  aad  with  a 

character  «f  kgttimacy  never  djcputed.     This  plea  makes  it  neltaBail  ts 

obsecve  the  facte.    I  disregard  the  drunken  radeness  of  Ik  Glffbfd,  vbe  ii 

said,  when  intoxicated,  tQ  have  called  Gideon  a  bastard  to  hie  fiaoe^  (pv.  5b 

C;  17,  F;  97,  C;  53»  B,)  and  all  socb  caanal  impertioenciea ;  b«a  il  il 

iippo«8ible  to  overk^ok^  that  though  there  were  always  two  kuowa  attd  i^ 

f  oasistent  opinions  abopt  hia  birth ;  and  that  though  the.  quashing^  of  iks  i»» 

jariops  ene,  by  som^  decisive  proceedings,  while  the  evideocs  wan  freil^ 

would  have  been  the  natural  course  witli  a  peraon  eonfitteot  of  hia  Is^goi- 

piaey,  he  never  attempted  to  ealablUi  bis  scatoa  as  heir-ef-liues  b«a 

^<mten.ted  to  hold  the  estate  mfSrely  under  the  c^taiU    He  was  deacrihed 

illegitimate,  in  at  Wast  ene  jadnsial  pleading,  (pur.  98,)  which,  an  it 

to  a  bond  for  L»  10,000,  and. he.  was  .then  thirty- three  years  old»  it  is 

than  probable  that  he  personally  saw,  yet  the  answecs  lodged  ia  h» 

paipe  alone  contain  no  remarks  upon  this  imputation.     Another  plaadiag 

^pur.  116«)  in  which  the  same,  thing  is  6«d,  is  treated  on  thia  potat  with 

the  same  silence.    The  relevancy  of  these  statements  to  the  caoae  is  ast 

apparent ;  but  their  bedng  obtruded  unnecessarily,  would  have  aaly  beea  an 

additional  reason  with  a  lawful  son  to  chepk  them*     Nor  was  it  silaacaahms 

that  has  occasioned,  a  doubt  of  his  oonacionsn^ss.    He  allowed  hia  iU^ii^ 

laacy,  or  statements  and  proceedings  implying  it,  to  form  the  basia  af  piae* 

lical  transactions*    He  got  the  estate  of  Busta  ondev  the  dee4  aad,  it  ia  said^ 

took  some  other  subjects  which  that  deed  did  not  carry*    These,  oid  ia  othav 

words,  the  whole  succession  of  old  Busta,  came  mt»  his  posseastoa  ;  aad,  ia 

ao  far  as  he  has  been  in  the  enjoyment  of  any  not  covered  by  tha  deed,  iha 

defender  argues,  tha^  he  ipust  have  been  possessing  under  an  admisaioa  ef 

Jus  being  the  heir*    I  attach  no  weight  to  thia  negative  reccgaitftoa*  eapor 

pially  as  the  defender  says^  that  it  toa«  supposed  thait  these  subjects  Ml  am* 

fi»t  the  deed,  aad  that  since  this  baa  been  found  lo  be  an  errer,  -tha  tiila  la 

)bem  is  now  un^er  judicial  discussion*    But  whatever  doubt  there  may  haif 

been  to  the  direct  sucpessiou  to  old  Busta,  there  is  not  as  /o  etf  4A<  coUaierd 

piccessions»    These  w^a  discussed  and  disposed  of  em  at  least  three  oeca* 

aioBs;  and  on  every  one  of  them  Gideoa  arranged,  upjaa  the  footing  that 

he  t)MW  nift  the  heir  of  partieSf  in  rdaiion  io  ^om  he  unqifesUonaiiy  htU 

that  of^oracteTf  ifhewislegjUimate^    He  allowed  others  to  aome  ia  bafiwa 

him,  on  the  opeq,  formal  statement  s^t  forth  ia  regular  prooeediaga,  that 

they  ware  the.  heirs  and  not  he.    The  evklence  of  •this'  la  to  be  fimad  ia  the 

detaila  of  the  si^ccessions  to  Lady  Symbister,  to  the  Weslabore  and  to  the 

jGfirlata  hoods.    The  slendemess  or  qtter  fruitlessuess  of  any  of  theaa 

fions  is  of  ao  consequence*.    The  oharacter  to  him  was  every  thing.     A 

90U  may  doubt  his  owa  legitimacy  erroneoasly,  or  firady  bdieviag  it,  he 

g$(M|n4lesaly  despair  o(  proving  it^  or  believing  that  he  might  proFa  iw  be  aiay 
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prderUie  GoftpamtiTeMfirty^^Uesce  tothe8bMl«t#8#eiBrityof  adra         ^  Mh  I93(r, 
decree ;  and  under  the  openUon  of  either  mistake^  a  caatiom  or  a  timid  nas    S^y^r 
may  sabiait  to  a  great  dea(»  rather  than  inearltbe  expense  aiid  aoxieiy  of  getting  ^j^]^^"* 

ihe  point  aetlled.    This  ahriokiDg  from,  discassiooy  aod  from  takiag  offsacaji     * 

thereforoy  may  have  heen  mere  pndeace,  aad  bo  admissioa  of  sparioasaMa*     Nuie* 
Sat  it  ie  a  complete  aaswer  to  the  eiedit  which  the  defender  okivn  on  ac« 
eoant  of  his  loag  poeeession,  aad  the  geaerel  reco^itioik  of  his  tklcw    Tboi 
inference  firom  these  iKta  m)ght»  in  atricftaeas^  be  carried  much  iuther. 

The  puraaer  faanded  atroagly  on  the  correspondeDce  which  pasaod  be* 
(weea  OUabery,  and  Gideon  and  hiaaoni  fireas  1808  to  1810^  aa  artacioy 
conscioaa  gvik  by  Gideon  in  the  labrication  of  the  certificate.  I  think  thia 
impiitattott  gronadlesa.  There  sfo  a  few  paasages  which  are  myiterioas^ 
becawe  they  eai»uot  now  be  explained ;  bat  the  rilaaiona  are  all  made  in« 
telligiUe  enough,  by  sapposing  that  they  referred  to  Gideon's  very  natnrat 
desire  to  keep  so  felse  and  dangeroas  a  charader  ae  CHkberry  fironi  HBaking 
chargei,  whichi  howerer  gronndless,  mast  be  tronblesooie.  The  letten,  ei^ 
the  whofe,  are  favoarable  to  the  predecessor  of  the  defender,  irfko,  I  anK 
eonfident,  conld  have  preveated  the  solemn  declaration,  if  he  had  chosen  to^ 
bribe  its  aaiber.  Nor  do  i  think  that  any  feoe  is  given  to  tba  charge  el 
aacesaion  to  the  forgery,  by  the  scene  described  by  Mr  John  Barafey,  (p«r« 
42,)  who  says,  that  oa  heariag  of  the  dedaration,  Gideon  sent  him  to  aib 
OiUberry  how  he  conld  reconcile  it  with  his.  lettera;*  that  011aberry*a  an« 
•wer  was,  that  b^tk  bad  been  written  at  Gideim's  instigation,  and  that  whed( 
this  message  waa  delivered,  *  Mrs  Gideon  Oifford  hunt  into  teaiai  aad  sakl 

*  ihey  were  both  ohl  men ;  aad  ihal  if  they  had  done  any  wrong,  she  hoped 
<  they  afodd  ask  pardoa  of  Almighty  God  ;*  (pnr.  42,  G.)  Gideon  sending* 
each  a  meesage  to  aach  a  man  is  scarcely  recondlcable  with  conaeieas  fp«tu 
The  doable  crime  of  cansing^  both  the  certificate  and  the  lettera  to  be  finp^ 
testa  oa  OUaberry,  an  aadoabted  calprit,  alane,  and  ia  inconsistent  even  witlt. 
hie  dedaratioa,  where  he  stales  hiasself  to  bavo  been  indaced  to  wiiia  mJtf 
9k  single  felse  letter,  whereaa  his  answer  ta  the  mtsiaga  makes  tke  dMO^iv 
inotade  them  ali  The  exclamation  of  Mrs  Gifierd  evinces  alarm  by^  her  «a 
a  cemmanMatioR  ahetit  a  matter  die  waa  igaorant  of,  bnt  no  adanssieh  of 
aonaeioasnesa  of  erimioality  by  her  baKband  er  by  any  body. 

•  The  long  apparent  acqaiescenca  6^  .0//ai^  in  what  Ua  aen  naw  deseribaa 
aa  the  asnrpatiba  of  states  by  bis  adversary,  might  be  as  strong  a  fact  fe« 
the  defender  as  the  ailence  of  Gidsan  is  fer  the  parsner,  if  it  were  possible 
to  make  any  thing  sincere  or  consistent  oat  of  Ollaberry's  condmct.  Bnt  b^ 
plainly  had  no  princi|de  or  object  bat  extortion,  for  whidi  be  professed,  andl 
Varied  according  to  dreumatances,  so  aa  ta  make  it  abaaid  to  lefer  his  pr#M 
ceediags  to  any  hooeat  convic.tion  dther  of  legitimaey  or  of  bastanly*  Thtf 
only  dear  trvth  seema  to  have  beea,  that  he'and  Gideon  were  mutiudif  q/rartL 

On  tile  whole,  a  rrnsw  of  what  the  immediate  Qoaneictiona  of  the  hrnHtf 
actaally  did,  impresses  mie  with  the  conviction,  that,  in  so  fer  as  they  profesa*^ 
edio  believe  ia  the  marriage,  their  prafessieas  were  inconsistent  with  their 
condnct ;  aad  wherever  this  repngaance  occurs,  a  Coort  eaa  be  at  no  fesa 
which  to  prefer* 

In  jnd|^g  el  die  wfaela  caaa,  we  are  apt  to  ba  misled  by  th#  mere  aati^ 
qnilp  of  tha  ensMlB*    Their  reaietaaesti  timiighi  bf  no  nMMa  atf  grM^  as  tii' 
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IT  Feb.  1837.  lie  beyond  the  rieach  of  ordinaiy'eyidencey  tempts  as  to  overlook  its  niki$. 
«D(I  has  a  tendency  to  gi^e  a  story,  in  itself  simple,  an  air  of  mystery,  asd 


Giflord  V.        %q  substitute  a  cloud  of  rumour,  fancy,  hearsay  and  tradition  for  origiasi  ssd 

'  proved  facts.     Tjie  proper  mode  of  dealing  with  such  a  question  is,  to  dint! 

Note.-  it  of  all  this  confusing  matter,  and  to  consider  it  as  an  ordinary  recent  csMi 

depending  on  the  evidence  now  before  us.    Depriving  it  of  its  aotiqsity 
gVf  es,  in  my  opinion,  great  advantage  to  the  defender,  because  it  exclsdn 
that  long  course  of  divided  reputation,  and  of  unfavourable  proceedings  whicb 
afterwards  followed.     What  would  there,  have  been  to  have  maintaioed  is 
qction  of  declarator  of  legitimacy  of  marriage  in  the  year  1750  on  tkefrt^ 
sent  evidence  f  There  had  been  no  previous  enunciation,  or  warranted  lie- 
lief,  that  such  an  union  was  to  take  place.    Concealment  was  a  part  of  tin 
scheme.     After  the  union  was  formed,  and  during,  the  five  months  it  n^ 
qisted,  this  necessity  kept  down  all  external  indications  of  what  had  psned. 
There  were  no  congratulations  by  friends,  no  introductions  to  hew  relatiosi^ 
no  acknowledgments  by  society,   no  open  conjugal  recognitions  by  the 
parties  themselves.     While  matters  are  in  this  state,  the  averred  marriage  it 
suddenly  dissolved  by  an  accident,  which  carries  aff  the  husband  and  all  the 
known  witnesses,  of  the  ceremony.     The  certificate  (assuming  its  genaios* 
oess)  alone  remains,  but  uncorroborated  by  any  other  writing  or  by  aaytM* 
timony.    If  evidence  of  a  marriage  cannot  be  extracted  out  of  these  elesKott^ 
it  could  still  less  be  extracted  out  of  the  events  of  the  subsequent  seveaty 
years.     Had  the  union  been  gone  about  the  usual  way,  the  calamity  wbicb 
dissolved  it  would  not  have  extinguished  its  proof.     But  the  rules,  or  the 
application  of  the  rules  of  evidence,  cannot  be  altered  to  suit  the  cenveoi* 
ence  of  those,  who,  by  irregular  and  concealed  proceedings,  unfortaattdjr 
deprive  themselves  of  their  protection.     Certain  legal  maxims  have  been  re- 
ferred to,  wJiich  it  is  scarcely  necessary  to  notice.. i  Such  as,  that,  in  dabis 
pro  statu  presumendum,  and  that  filiation  being  proved,  legitimacy  is  to  be 
presumed.     These  principles  have  no  application  to  a  case,  where  the  pft" 
rents  never  were  in  possession  of  the  status  of  married  persons. daring  tbs 
subsistence  of  the  alleged  marriage^  and  where  the  repute  of  the  child  «ii  • 
always  vfsry  equivocal.   Even  if  this  had  been  a  motion,  therefore,  for  a  ne* 
trial,  on  the  ground  that  the  verdict  was  contradicted,  or  unsupported  by 
t}\e  evidence,  I  should  have  felt  compelled  to  grant  it ;  bat  this  is  not  die 
principle,  on  which  th^  validity  of  a  verdict,  of  service  is- to  be  determiaed* 
The  law  as  it  »,  does  not  trust  the  decision  of  such  questions  ofststnstole' 
'  ly,  or  even  principally,  to  juries ;  and  where  the  conclusion  come  to  by  die* 
is  challenged,  it  not  only  gives  a  review,  to  the  Court,  bat  requires  the  Cosrt 
to,  confirm  the  verdict,  only  when  the  .Judges  are  Jthemselves  satisfied  M 
the  evidence  can  warrant  no  other  result.  .  I^ence.the  proof  is  directed  to 
be  taken  down  in,  writing,  nierely  in  order  to  enable  them  to  have  the  oiessi 
of  correcting  the  jury  by  their  own  independent  opinion ;  and  the  procesKSi 
both  of  trial  and  of  revision,  are,  in  other  material  respects,  conducted  oo^itM 
different  principles  from  those  of  an  ordinary  case.     Still  there  mast  always 
be  a  dippositioii  to  respect  what  any  previous  tribunal  has  done,  espeeiaMy 
what  has  been  done  by  a  jury  with  flacts.    But,  with  all  this,  I  caiiBOt  up- 
hold a  verdict,  which  I  think  most  clearly  repugnant  to  the  evidence  sod  ^ 
t{ie  truthi  of  the. case.  The  effiMSt  of  additional,  evidence,  if  Rendered,  reoiunf  • 
to  be  sees. 
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2.    Opinions  of  the  Judges  oft/te  Second  Division^  in  Oifford  v.  Gifford^ 


l7Pcb.  183T. 


Giffbrd  0. 
Gifford. 


*■  Lord  Justice^Cierk.-^*Th\a  singular,  and  in  man 7  re^pecU  moet  anoma* 
loos  case,  after  having  been  argoed  at  unusael  length,  and  with  rery  great  Opinions  i^t 
ability  on  all  sides,  is  noir  to  be  decided, — the  Coart  having  had  fall  time  to  ^^'"'('l^^d 
pernse  the  voluminous  proofs  which  were  annexed  to  the  note  reclaiming 
against  the  judgment  of  Lord  Cockburn,  and  which,  at  the  desire  of  the  re- 
claimer, we  had  abstained  from  even  looking  at,  till  they  were  commented 
-tipon  by  counsel. 

la  the  competition  of  the  mutual  hrieves,  which  were  obtained  by  the 
pursuer  and  defender  in  this  case,  for  being  served  '  nearest  and  lawful  heir 
^  in  general  to  the  deceased  Thomas  Gifford  of  Busta,'  and  which  were  ad« 
▼ocated  to  this  Court,  in  virtue  of  the  lat«  statute, — after  a  variety  of  pro- 
cedure and  repeated  adjournments,  the  inquest,  composed  of  respectable 
professional  gentlemen,  under  the  conduct  of  Lord  MoncreifF,  acting  as 
Ordinary,  in  terms  of  the  statute,  by  a  plurality  of  voices  served  and  cog« 
hoeced  the  defender,  Arthur  Gifford,  eldest  son  of  the  late  Gideon  Gifford", 
in  terms  of  his  brieve,  *  nearest  and  lawful  heir  of  the  deceased  Thomas 

*  Gifford  of  Busta,'  and  of  course  negatived  the  brieve  of  his  cobnpeticor. 

A  reduction  of  that  service,  on  the  ground  set  forth  in  the  summons  ot 
tedoction  and  declarator  of  the  pursuer's  right  to  be  served,  having  been 
instituted  by  the  other  competitor,  Arthur  Gifford,  residing  in  Canada,  ai^d 
bts  attorney  and  mandatary,  was,  after  a  variety  of  procedure,  disposed  of 
by  Lord  Cockburn,  by  the  judgment  submitted  to  review,  which  finds,  '  that 

*  the  verdict  brought  under  redaction  cannot  be  maintained  on  the  evidence 
^  hitherto  adduced  ;  and  that,  upon  that  evidence,  the  claim  of  the  defended 

*  most  be  rejected,  and  that  of  the  pursuer  sastained.' 

It  is  this  judgment  we  are  now  called  upon  to  review,  and  to  determine 
whether  it  ought  to  be  adhered  to  or  altered. 

In 'discharging  this  duty,  it  is  necessary  to  ascertain  what  is  the  true 
nature  of  the  province  of«  this  Court,  in  reference  to  such  a  reduction  as  is  ' 
now  before  us.  '  . 

It  is  an  action  for  reducing  and  setting  aside  the  verdict  of  a  jury  in  a 
service  of  heirs,  and  the  retour  following  oi>  it,  as  erroneous,  and  not  supported 
by,  but  contrary  to,  the  evidence  adduced ;  and  also  as  having  proceeded  on 
incompetent  and  inadmissible  evidence,  and  insufficient  to  instruct  the  defend- 
er's.claim  (  further,  that  the  claim  was  disproved  by  the  evidence  led  on  th^ 
part  of  the  pursuer.  And  it  is  farther  stated,  that  the  defender  is  not  the 
nearest  lawful  heir  in  general  of  the  deceased  Thomas  Gifford  of  Basta ; 
whereas,  the  pursuer  truly  possessed  that  character,  had  instructed  his  claim, 
and  ought  td  have  been  served  by  the  jury  accordingly. 
'  Now,  in  deciding  with  regard  to  such  reduction,  it  appears  to  me  tha( 
there  can  be  no  doubt,  that  whatever  were  tJie  potoers  and  duties  of  this- 
Court,  before  the  statute  of  I.  and  2.  Geo*  IK  c,  38,  abolishing  the  court 
of  macers, — authorising  advocations  of  brieves  of  service,  and  admitting 
their  being  discussed  before  the  Junior  Lord  Ordinary,  no  alteration  in  re- 
gard to  them  was  introduced,-*-the  teview  of  the  proceedings  of  jnriesj  in 
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Tt  Feb.  1897*  regard  to  brieves  of  mortaocestry,  baying  in  no  respect  been  pcovidsd  fcrtf 
neWt  but  left  upon  the  footing  on  which  it  formerly  etaod. 

In  regard  to  what  those  powers  and  duties  are,  I  do  not  consider  it  lie 
at  all  oaaterial  to  advert  yery  particularly  to  the  eariy  slate  of  ow  har»0li 
tbefaUinff  ofdoams^  or  prosecutions  ,/!»■  uni/ul  error  <^ assizer 

The  frequency  of  ioiquitous  yerdictSy  in  regard  to  hrie?ee  of  ssrfict^  hi 
led  to  the  yarious  statutory  regnlatioiM  contained  io  the  acta  1471,  c47| 
and  1494)  c.  57.  But  their  object  was  not  only  for  aetiiag  aside  ivqaiMi 
verdicts,  bui/or  punukimg  the  assizers  tkemseltes* 

It  is  in  explaining  the  law  upon  this  subject,  and  what  ia  aecesaij  H 
subject,  as  guilty  of  wilful  error,  tliat  Lord  Stslr,  iii.  5.  43,  refenedlsbf 
Mr  Maitknd^  expresses  himself  thus :  *  It  must  be  an  evideot  and  pm 

*  error  in  the  positiye  probation,  specially  concerning  the  death  ef  tlw  ^ 

*  funct,  and  his  being  once  infeft ;  the  special  relation  and  degree  of  bMtf 

*  the  heir,  his  age,  and  the  extent  of  the  fee,  which,  though  the  peiatsftb 

*  least  moment,  will  annul  the  retoar.'    The  passage  then  proceeds:  *  BstK 

*  there  be  a  probable  cause  for  the  inquest,  as  by  prodnctiea  of  writs  csalMih 

*  ijig  extents^  Mcy  unU  be  declared  free  ef iMful  error  s  SpoUiswoods  i  Km 

*  V*  Scott.     The  manner  of  reducing  retours  is  by  summons  of  error  spiHt 

*  the  assixers,  before  the  King's  Council,  tohieh  is  n^w  ike  Lords  qf  Csu^ 
^  cU  and  Session  ;  FarL  1471,  c  47.' 

In  the  following  paragraph.  Lord  Stair  adds»  *  Though  it  be  the  sidifliy 

*  way  to  annul  retours  by  a  great  inquest,  ^  the  Lords  do  somtfismso* 

*  iaist  reductions  thereof  as  erro^eous^  ky  mtnesses  before  fhmiuhm  ml/^ 

*  out  a  great  inquestJ 
It  is  quite  cle^r,  therefore,  that  while  Lord  Stair  is  here  explaiaisg  ik 

older  law,  he  adverts  to  the  practice  that  had  recently  been  inliodacei  ^ 
the  Court  of  Session  haying  coma  to  proceed  bgf  reduction  h^foretkmsdmi 
fPithout  ang^  grand  inquesl^  aud  of  course  any  proeesa  for  paaishiif  •l^ 
ground  of  wilful  error. 

Though  the  exercise  of  such  a  power  of  review  and  reductiae  safip' 
pear,  at  first  sight,  somewhat  anomaloust  yet  the  iavariaUe  cnstqei  of  iiUif 
down  every  part  of  the  proceedings,  and  the  whole  of  tbe  evidsiet  i 
writing,  that  is  laid  before  the  inquest,  wiiA  sci  fiir  act  as  judges,  and,  is  ^ 
gard  to  services^  rendered  the  duty  more  confipnbiible  to  what  is  exfrad 
by  the  Court  in  reviewing  the  proceedings  of  all  inferior  judicatorist,  tkeii 
that  it  prevailed,  while  it  must  have  been  contsupplateA  that  paay  dificdl 
questions,  of  a  legal  nature,  were  likely  to  arise  in  intrltate  quesiiees  sf  P^ 
pincpity. 

But  whatever  may  have  led  to  it»  the  hfi%  ii  uaquestiowaUsi  thiftiv 
Court  has,  since  the  period  refierted  to  by  Lord  Stair,  diachaiged  tie  d^ 
of  deciding  in. the  reductions  of  services  and  reienre^  not  oalyiaoai 
where  they  have  beea  obtained  ex  parte,  oc  where  there  have  only  bsmtr 
JfeetorSf  but  also  in  eompetUiosks^  and  where  the  rights  of  parties  haie  Wm 
jfully  contested.  These  cases  have  been  judged  of  and  delermioedL  ■'■^ 
times  only  on  a  review  of  the  same  eoidmee  that  was  befoie  the  inqaci^  H 
other  times  after  allowing  one  or  both  of  the  partiea  !»  adduee  edtfiCMsa 
evidence;  and  ecsMi,  ia  other  caeeS)  by  aDawiog  <*  oideriag  aililisiil ^ 
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mma  to  be  examuied  at  tbe  latest  stagea  of  the  case,  ia  pieaeoca  of  tb«  n  p^«  1837. 
Court  it0elf»  for  ihe  fartheraoce  of  justice.  V^^yi^^ 

It  may  he  said  that  this  sbewS|  that  io  this  .departmeot  of  the  law  we  Gifford  v. 
are  called  eo  to  exercise  unusual  functions^  by,  io  fact»  mixing  up  jadicial  ^'^*"^ 
acts  with  what  had  prerioosly  been  the  peculiar  duties  of  a  jwr}^  i  and  all  Opinioiis  of 
this  I  admit  to  be  true.  Consulted 

.  Bat  still  we  must  take  the  state  of  the  law  as  we  find  it;  and  when  we  ^^^8>^^ 
keep  in  view  what  has  been  oiirou7/i/irac^tce9as.welI  es  that  oi^furprede^ 
ce$sors  under  it,  in  the  yarious  caseeahat  are  Bunlliar'toaU  of  us,  aad  whicb 
need  not  be  particularly  sdverted  to,  I  cannot  for  one  momeiu  listen  Io  the 
idea,  iAai  uw  are  now  to  apply  io  cases  of  this  deseripiion  those  prineipke 
or  rules  tkat  we  are  called  upon  to  appljf  to  ordinary  Jury  trials  as  to 
civil  rights^  that  have  lately  been  introduced  by  statute^ 
.  It  is  quite  impossible,  therefore,  seeing  that  the  Legislature  has  in  no  re- 
spect interfered  with  the  review  of  verdicts  in  seryicea  of  heirs,  that  we  caa 
resort,  in  this  case,  to  the  rules  as  to  applications  ^  new  trialsf  or  olgj^o* 
tions  to  verdicts  in  ordinary  <^vil  cases*   . 

And  I  can  by  no  means  ass^t  to  the  acgniiiei)W.that>becattSei  in  the  lale 
specii^l  case  of  Watson^,  *  the  House  of  Lords  did  think  fit  to  direct- isJuet  a# 
to  a  propinquity  to  be  tried  by  ajury^  that  that  decision  eilher  did  or 
intended  to  alter  the  law,  as  to  our  duty  in  regard  to  the  reduction  of 
pices  in  general  In  that  case  each  party,  in  a  competition,  for  the  aoceea- 
sion  of  a  Mr  Watson,  had  obtained  a  service  ex  parte,  and  iputnal  reducUonu 
were  brought ;  and  while  one  of  them  was  aisted,  additional  proof  waa  al-> 
lowed  by  the  Lord  Ordinary  to  support  the  pedigree  in  the  other.  That 
evidence  was  held  sufficient  by  the  JFirst  Division,  and  the  reasona  of  ie« 
duction  repelled,  which  would  have  given  the  succession  to  the  pnrly  sq|k 
posed  to  be  related  to  the  deceased  in  the  nearest  degree.  This  judgment 
having  been  appealed,  the  House  of  Lords  ordered  mutual  issues  as  Io  th* 
alleged  propinquities  to  be  tried  by  a  jury.  In  the  present  caae  we  mmsii 
steer  our  course  according  to  ihe  beacons  of  former  times,  and  cannot  rcfori 
to  the  new  lights  that  are  afiforded»  and  are,  no  doubt,  very  valuable^  ii^  ie% 
gard  to  the  system  recently  introduced,  Cor  the  decision  by  joriea  of  other 
civil  rights.  

I  consider,  therefore,  that  we  must  dispose,  of  this  case  aa  other  similar 
cases  have  been  deak  with ;  and  that  what  we^  as  the  Lord  Ordinary  in  thai 
first  instance  had  to  do,  have  now  to.  decide  is,  whether  the  evidence  n^fom 
which  the  verdict  serving  the  defender  in  the  character  i^which  he  claimed, 
rests,  was  such  as  sustains  that  verdict;  or,  whether  the  puvsuei  ef  Una 
reduction  did  not  adduce  such  evidence  as  warranted  him  to  be  served  em 
the  nearest  lawful  heir  cfUne  in  general  of  Thomas  Gifibrd. 

A  good  deal  of  discussion  has  taken,  place  aa  to  whom  the  onna  ptobandi 
lies  upon,  but  which  appears  Io  be  of  Very  little  importaaoe  to  the.  ptoper 
determination  of  the  case. 

For  unquestionably  in  this,  as  in  every  redqction,  the  pursner  of  it  must 
necessarily  shew,  by  sniBcient  evidence,  that  the  conclnsiona  of  his  actiouare 
well  founded ;  and,  accordingly,  we  have  new  to  decide,  whelhw  the  pv* 


*  Sd  Jolj  \tS&,  P.  C,  i  reversed  September  1035. 
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IT  Feb.  1837/  saer  of  this  redaction  of  the  seryice  obtaSned  by  the  defender y  has  estMuMt 
by  sufficient  evidence^  that  that  service  was  not  warranted  by  the  emdaut 
laid  be/ore  the  Jury,  bat,  on  the  contrary,  that  the  jury  oaght,  upon  it,  tt 
have  served  the  pursuer  nearest  lawful  heir  of  line  of  Thomas  Gifford,  the 
common  ancestor. 

In  proceeding  to  the  merits  of  this  case,  we  mast  keep  in  Tiew  the  oitare 
of  the  respective  claims  of  the  competing  parties,  the  pursner  of  this  redue^ 
tion  having  claimed,  by  his  brieve,  to  be  served  nearest  and  lawfol  beirii 
general,  to  Thomes  Gifford  of  Busta,  his  great  grandfather,  as  being  eldeit 
hiwful  son  of  Andrew  Gifford  of  Ollaberry,  and  who  was  eldest  lawfal  sod  of 
Andrina  Gifford,  daughter  of  this  said  Thomas  Gifford.  This  claim  mi 
rested  on  the  grounds,  that  all  the  sons  of  7%)mas  Gifford  had  died  m- 
married,  and  that  the  first  and  second  of  his  daughters  bad  died  withoit 
leaving  issue.  On  the  supposition  that  the  fact  is  established,  that  all  tks 
^ns  of  Thomas  Gifford  had  died  unmarried,  tfie  propinquity  of  the  pumur 
is  admitted,  and  consequently  his  title  to  be  served  in  the  character  claimed. 

The  defender,  on  the  other  hand,  claimed  also  to  be  served  *  nearest  ml 
^lawful  heir  in  general'  to  Thomas  Gifford,  his  great  grandfather,  as  beiBf^ 
^  eldest  lawful  son  of  the  deceased  Gideon  Gifford,  Esq.  late  of  Bnsta,  who 
^  was  only  lawful  son  of  the  deceased  John  Gifford,  Esq.  eldest  lawfal  sea 
^'of  the  also  deceased  Thomas  Gifford,  Esq.  sometime  of  Busta.' 
'  These  brieves  having  been  advocated,  and  a  proof  having  been  allowed 
td  both  parties,  a  most  voluminous  body  both  of  written  and  parole  evi- 
dence, but  a  great  portion  of  the  latter  having  been  taken  upon  commissioo, 
iMas  led,'  and  having  been  printed,  was  considered  by  the  jury,  who,  bf  a 
plurality,  served  the  defender,  the  son  of  the  late  Gideon  Gifford,  and  ne- 
gatived the  claim  of  the  pursuer. 

*'  Keeping  in  view  the  nature  of  the  two  claims  to  the  same  character  (f 
heir;  it  at  once  appears  that  the  cardinal  and  essential  point,  in  regard  to 
both,  was  to  ascertain  the  fact,  whether  all  the  sons  of  Thomas  Gifford  (f 
Busta  had  died  unmarried  ;  because,  if  that  was  established,  then  the 
claim '  of  the  pursuer  was  manifestly  well  founded ;  while,  on  the  other 
hahd^  if  the  defender  established,  by  evidence,  tliat  his  Either,  Gideon,  vo 
(as  asserted  in  his  claim)  the  eldest  lawful  son  of  John  Gifford^  the  t\M 
son  of  Thomas,  his  title  to  be  served  was  equally  clear,  his  own  legitimaej 
being  unquestionable,  as  the  lawful  son  of  his  father,  the  deceased  Gideon 
Gifford. 

/  The  defender  having  been  served  by  the  jury,  and  their  verdict  having 
been  brought  under  reduction,  the  question  is,  whether  the  defender  haf 
proved,  that  which  is  essentially  necessary  to  sustain  the  verdict,  nsmelfy 
that  his  fatheri  Gideon  Gifford,  was  the  lawful  son  of  John  Gifford, 
whose  death,  by  drowning,  is  satisfactorily  proved  to  have  taken  place  near 
to  Busta,  in  Zetland,  on  the  14//i  of  May  1748.  This  fact  again,  depends  oa 
the  proof  of  John  Gifford  having  been  married  to  the  mother  of  Gideon 
Gifford,  namely,  Barbara  Pitcaim, 

•  From  the  very  terms  of  his  claim,  it  is  manifest,  that  every  part  of  it  that 
was  not  admitted  required  to  be  established  by  satisfactory  legal  evidence. 
Now,  as  already  observed,  the  marriage  of  the  father  and  mother  of  i^ 
defender's  father^  Gideon,  toasjrom  the  first  moment  jiosiiively  denied ;  and 
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therefore  I  can  tee  no  room  for  any  question  that  the  onus  probandi  lay  17  Feb.  183^ 
upon  the  defender  to  make,  oat  the  grounds  upon  which  he  has,  in  fact,  been     ^>t^s/^^ 
served  heir  to  his  great  grandfather ;  and  this  being  the  case,  what  the  pur-  ^j^ord  v. 
finer  baa  now  to  do  in  this  redaction  is,  to  shew  that  the  defender  Jailed  in     _^' 
so  doing.     This  he  endeavours  to  do,  both  by  combating  the  defender*s  Opinions  of 
proof,  and  by  establishing,  from  his  own  proof,  the  negative  of  the  defender's  ^oosuhed 
assertion  of  the  legitimacy  of  his  Jaiher,  ^^ 

In  this  inquiry  the  defender  cannot  avail  himself  of  any  general  presumpir 
iion,  arising  from  the  possession  of  an  admitted  status  of  legitimacy*  He 
cannot  say,  that  during  his  father's  life  his  legitimacy  tioas  generally  acknoinr 
ledgedf^^thsi  it  was,  according  to  the  language  of  Lord  Stair,  established  by 
common  Jame,  He  cannot  say  that  his  father  or  mother  were  ever  acknow- 
ledged, or  had  in  life  acquired  the  reputation  of  married  persons*  Nothing 
can  be  stated  by  the  defender^  that^  independently  of  positive  evidence^  could 
possibly  have  xvarr anted  any  Jury  to  serve  him  in  the  character  in  which 
he  clamed. 

It  was  therefore  incumbent  upon  him  to  establish,  babili  mode,  hi)  right 
to  be  served  nearest  and  lawful  heir  in  general  to  his  great  grandfather. 

In  proceeding  to  state  the  views  that  I  entertain  as  to  the  result  of  th^ 
proofs  that  have  been  adduced  by  both  parties,  I  feel  very  great  difficulty, 
from  the  immense  variety  of  circumstances  that  are  detailed  by  the  wiv 
sesaesy  and  are  contained  in  the  written  documents,  as  well  as  from  the 
many  ingenious  arguments  that  have  been  urged  by  all  the  counsel,  firith  sp 
much  seeal  and  ability  on  both  sides,  in  being  able  to  compress,  within  any 
proper  bounds,  what  is  necessary  for  explaining  the  opinion  at  which  I  (lav^ 
arrived,  after  the  fullest  and  most  laborious  consideration  of  the  case. 

After  the  minute  criticism  to  which  the  whole  evidence  on  both  sides  hi^ 
been  subjected,  and  which,  after  conclusion  of  the  arguments,  /  hqi^e  read 
and  analysed  with  the  greatest  care,  I  have  no  inlentiqn  of  going  ihrovgf^ 
it  minutely^  or  of  quoting  from  it  at  great  length,  as  such  a  course  of  pro- 
ceeding would  be  equally  irksome  and  unprofitable.  Some  points  in  the 
evidence  it  will  however  be  necessary  to  advert  to ;  but  I  shall  as  much  aa 
|>ossible  content  myself  with  general  references,  and  state  the  views  that 
present  themselves,  as  established  in  the  evidence. 

It  must  always  be  kept  in  view,  that  Thomas  Gif¥brd  of  Busta,  the  cony* 
mon  ancestor,  died  in  1760,  and  that  Gideon  Gifford,  the  father  of  the  pur- 
suer, though  called  to  the  succession  of  the  estate  of  Busta  by  an  enta^ 
executed  by  Thomas  Gifford  in  1752,  (he,  Gideon,  having  been  born  in 
1748,)  in  the  destination  of  which  is  this :  <  To  Gideon  Gifford,  my  grand" 
'  son,  procreate  of  the  body  of  John  Gifford,  my  eldest  lawful  son,  and  to 

*  the  eldest  son  or  heir-male  to  be  procreate  of  his  body ;  whom  failing,  to 
'■the  heirs-male  of  the  said  eldest  son  ;  whom  failing,  to  Margaret  Gifford, 

*  my  eldest  lawful  daughter,  and  the  heirs-male  to  be  procreate  of  her  body ;' 
'  whom  failing,  to  Christina  Gifford,  my  second  daughter,  and  to  the  heirs- 

<  male  procreate  or  to  be  procreated  of  her  body ;  whom  failing,  to  Andrina 

<  Gifford,  my  third  daughter,  and  the  heirs-male  procreate  or  to  be  procreate 

*  of  her  body  v  whom  failing,  to  the  eldest  daughter  or  heir-female  procreate 

*  or  to  be  procreate  of  the  body  of  my  said  three  daughters  before  mention^ 

*  ed,  successively  after  others^  and  the  beirs-roale  of  their  bodies;  whom 
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Vt  M.  Ifiat.  *  tUliiig,  to  ttif  other  nearest  faeir*>mii1e ;  atid  wbom  all  failing,  to  my  nearetl 
<  heirs  and  assignees  whatsoever/  He  never  attempted  to  be  served  heir  ef 
iine  to  Thomas  Gjffbrd  during  the  whole  of  his  life,  which  terminated  ia 
1611 ;  and  that  it  was  only  in  18S2,  after  the  pursuer  had  taken  out  brierek 
for  being  served  through  his  grandmiother,  that  the  defender,  the  son  of 
Gideon  Gifinrd,  brought  forward  his  claim.  He  did  serx>e  as  heir  of  tailzie 
and  provision,  but  for  the  purpose  of  availing  him  of  a  Bopplemenlary  tth 
tail. 

In  what  way,  Aen,  has  the  defender  established  his  claim  ?  His  object 
wu  to  satisfy  the  jury  y  by  valid  evidence^  that  the  parents  of  his  father  wers 
nan  and  wife ;  and  has  be  done  so  by  proof,  either  of  their  actual  nls^ 
riage,  or  of  such  general  reputation  of  his  legitimacy  as  can  be  held  eqoi* 
Talent  to  proof  of  actual  marriage  ? 

The  defender  has  maintained  his  case*  1.  Upon  the  evidence,  which  he 
liolds  snflScient  to  establish  that  John  Gifford  and  Barbara  Pftcaim,  the  fstber 
and  mother  of  his  father  Gideon,  bad,  de  facto,  been  privately  married,  spsit 
from  alt  written  evidence  of  it ;  and,  2f//y,  Upon  the  evidence  of  a  certificate, 
bearing  date  the  8th  December  1747,  of  the  feet  of  the  celebration  of  the 
marriage  of  these  persons,  purporting  to  be  signed  by  John  Gisken,  tba 
minister,  (celebrator,)  and  the  two  brothers  of  John  Gifford,  as  witnessei, 
who  unfortunately  were  drowned,  along  with  him  and  another  brother,  sad 
the  above-mentioned  John  Gisken,  in  1748.  And  while  he  has  stated  bii 
case,  as  established  on  either  of  those  bases,  the  defender  has  no  doubt 
availed  himself,  in  argument,  of  the  combined  result  of  the  evidence  as  to 
both,  as  he  is  entitled  to  do. 

L  Consider,  then,  the  case  upon  the  evidence,  nithoui  the  certificate  tci/cA 
has  beenjhunded  upon* 

As  to  the  loss  which  the  defender  states  he  has  sustained,  by  the  long 
-delay  that  has  taken  place  in  the  pursuer's  bringing  forward  his  claim,  and 
his  being  obliged  to  meet  it,  and,  therefore,  that  allowances  must  be  mads 
for  his  bringing  hearsay  evidence  only  as  to  what  witnesses,  who  have  lately 
died,  had  said,  seeing  the  distinct  admission,  that  the  pursuer  was  absentyroia 
Scotland Jbrttoenty  five  years,  (in  defender's  objections  in  initio,  p.  60,  Poi^ 
auer's  proof,)  preceding  the  commencement  of  the  present  proceedings,  1  da 
not  see  that  unnecessary  delay,  as  intentionally  practised,  can  be  objected  to 
him  ;  and  as  to  his  Jather,  the  circumstances  that  are  established  in  the 
-evidence  on  both  sides  explain  the  situation  in  which  he  stood,  both  in  rela- 
tion to  Gideon  Gifford,  and  bis  claims  in  regard  to  the  Busta  successions. 
I  cannot  see,  therefore,  that  any  disadvantage  that  the  defender  complains 
of  can  be  imputed  to  the  pursuer's  proceedings. 

For  surely  it  cannot  be  forgotten,  thatjbr  sixty-three  years  Gideon  Gifi 

Jbrd  himself  took  no  steps  totoards  vindicating  his  claim  as  B£ib  of  linb 

to  Thomas  Gjffbrd,  toliile  there  toere  many  occasions  of  the  most  important 

nature,  where  he  was  called  upon,  by  every  conceivable  motive^  to  vindicate 

that  right,  if  he  conceived  it  truly  belonged  to  him. 

In  support  of  the  fact,  that  John  Grffbrd  and  Barbara  Pitcaim  had 
teen  mabribd  before  the  calamitous  event  of  the  death  of  the  former,  the 
defendeRT  has  brought  forward  a  variety  of  witnesses  to  establish, 

1.  The  belief  of  those  nearly  connected  with  the  family  of  Busta,— of  ser« 


APPENDIX.  It 

▼anti  tn^  ^Mideflti  about  xh%  pkce  al  tbe  time  of  John  Gitfofd^s  deatfa,^-^  n  Feb.  Isst. 
tfikatjhd.  ^  \^y^0/ 

.    2.  The  foimtatkm  as  to  Gideon*s  legitimacy  from  the  time  of  his  birth  Gifford  r. 
flowawarasa  ^ 

And  he  has  alio  foimded  on  certain  docomenta^  yis.  a  letter  addressed  to  Opinions  of 
Gide^H  Gtjf&rd  bj  Lady  Busta^  iti  which  she  anbscribes  betrself '  yoar  affec-  Consulted 
*  tioBMa  nmther  /*  and  oa  a  letter  from  her  daughter,  Lady  Symbister,  ia    "  ^* 
177S>  aobacribed  as  *  yosr  afieetionate  aunt  and  humble  iervatit ;'  and  on 
ihe  ieUer9  ai  general  charge  by  OUaberry  and  bis  sister  against  Gideon  Gif- 
lard  to  tnter  heir  to  his  graoddather  in  1779,  and  proeeeditigs  under  them. 
Bnty  with  other  trifling  exceptions,  and  a  tejrrence  to  his  designation  in 
the  entail  1752,  and  hsAj  Busla's  assignation  in  Gideon  Gilford  s  fsTonr, 
the  defender  has  produced  bnt  little  written  evidence  on  this  point  of 
cause.    As  to  the  nature  of  ihe  defender's  parole  proof,  it  appears  to  me, 
that  though  there  are  certainly  some  of  a  respectable  class  of  witnesses 
examined  for  the  defender^  yet  unquestionably  many  of  them  are  in  the 
Imjoer  ranks  of  life  f  many  of  them  are  tenants  at  wdl  upon  the  estate  of 
Buata,  and  some  possess  pendicles  without  paying  rent;  and  a  vast  manj 
of  the  witnesses^  hut  on  both  sides,  and  certainly  many  of  those  of  the  lower 
tank  of  life,  have  been  examined  on  a  commission  executed  in  that  remote 
l^rt  of  the  country,  and  many  in  the  presence  of  the  defender  himself^  the 
possessor  of  tbe  estate  of  Bnsta. 

But  in  a  case  of  the  peculiar  nature  of  the  present,  where  tlie  inquiry  is  - 
as  to  the  marriage  of  tbe  parents  of  that  individual  who  had  ostensibly  poe^ 
aailcd  theJhnMy  estate  in  a  remote  district,  such  as  2ietland,  for  a  period  of 
sixty 'three  years^  and  wheee  son  bad  succeeded  him  in  it  in  1811,  and 
p)h€reibt  fact  of  the  belief  of  tJiat  person's  legitimacy  is  the  subject  of  in* 
vestigation,  it  cannot  be  surprising  that  many  things  should  be  detailed  b^ 
toitnesses,  speaking  j^rom  hearsay,  of  evenui  that  occurred  many  ef  them  ao 
fcr  back  as  the  year  1748, — which  are  higldy  coloured,^^wh\ch  are  inoonsis*' 
tent,  imprababiei  and  in  fact  utterly  incredible,  when  tested  by  written  and 
leal  eyideace,  that  cannot  be  cootrorerted. 

His  Lordship,  after  going  through  tbe  evidence,  concluded  by  expressing 
his  concurrence  in  tbe  opinion  of  the  Lord  Ordinary,  reducing  the  defender'i 
aervice,  and  preferring  the  pursuer  in  the  competition. 

Lord  Glenlee* — ^I  feel  indebted  for  the  full  detail  of  the  case  now  given 
by  the  chair.  I  am  satisied  that  the  result  is  exactly  as  has  been  stated. 
I  think  there  is  no  evidence  of  the  original  corpus  delicti,  viz.  the  certificate* 
There  ia  hearsay  evidence  alone  in  this  case  for  the  defender,  or  rather  hearsay 
ef  hearsay.  But  there  is  a  body  of  written  evidence  from  the  family,  and 
those  most  interested.  The  correspondence  between  Bnsta  and  his  lady,  and 
their  agent,  evince  they  were  quite  satisfied,  though  with  infinite  regret,  that 
Gideon  was  illegitimate.  He  would  have  given  his  life  for  it;  but  be  had 
compunctious  feelings  in  regard  to  bis  daughter.  But  he  don't  choose  to 
place  him  where  a  legitimate  child  would  have  stood,  aa  is  dear  from  the 
rest  of  hia  destination*    I  think  the  proof  of  the  illegitimacy  is  complete. 

Aa  to  the  certificate,  the  defender  must  shew  how  he  obtained  it.  Its 
alleged  discovery  is  in  1799.  I  don't  think  any  reasonable  person  can 
believe  one  word  of  what  ihe  witnesses  say,  as  to  the  discovery  by  Lady 
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17  Feb.  1837.  Symbiflter,  thirty  years  after  her  mother's  deaths  A  letter  of  Lady  Bnstt*! 
18  said  also  to  haye  been  found,  bat  not  found  or  produced  by  Ollabeny.  Bat 
the  strange  thing  is,  that  Lady  Busta,  when  in  her  repentant  humour^  did 
not  at  once  give  it,  or  send  it  directly  to  Lady  Symbister.  U  ihere  mis 
word  of  truth  in  this  story ^  it  is  incredible  she  woukl  hare  so  acted. 

Then  OUaberry  s  letter,  saying  he  had  the  letter^  and  would  not  prodocl 
it ;  what  had  Gideon  to  do,  but  raise  an  exhibition  ?  His  Utter  shem  1m 
wrote  to  a  man  convinced  there  was  no  real  certificate.  Then,  as  to  tnni* 
mission  to  Balfour  of  the  document,  it  is  a  material  circumstance  that  tin 
copy  (said  to  be  transcribed)  sent  by  OUaberry  does,  not  tally  with  ibe 
alleged  original.  There  are  three  or  Jour  very  marked  discrepancies;  Jah 
for  Jo,  and  spelling  of  Pitcairn^  These  discrepancies  satisfy  me  thtt  it 
the  time  OUaberry  had  no  original,  and  was  in  fact  writing  it  at  the  tisMi 
1  agree  also  that  the  correspondence  afterwards  can't  be  overlooked.  GidtouU 
l^nswer  to  letter  of  Sth  August  clearly  shews  he  knew  thfre  toas  ajintldeed; 
but  <  thou  can*8t  not  she^  J  did  it.* 

Aft  to  the  certificate  itself,  I  don't  go  on  the  effect  of  the  docameDt  it- 
self. But  the  point  is,  whether  the  defender  has  proved  this  was  a  gesaioi 
(certificate.  The  onus  lies  here  only  on  the  defender.  I  did  examine  the 
document,  and  heard  what  was  said ;  and  I  shall  only  say,  that  I  slionki 
)iave  been  at  a  loss  to  set  it  aside  ex  comparatione  alone ;  but  I  think  then 
is  not  sufficient  proof  that  it  was  genuine.  The  difficulty  of  fixing  it  m 
QUaberry,  comparatione,  is  equal ;  but,  on  the  whole  mattery  I  entirely,  sod 
in  every  word,  agree  with  your  Lordship. 

Lord  Meadowbank  here  followed,  and  resumed  again  on  the  next  dtj) 
and  concluded  in  about  two  hours  and  a  half,  for  adhering. 

Lord  Meadoxiobank.-^^The  defender  has  got  a  verdict  in  his  favour,  and 
that  verdict  is  certainly  entitled  to  great  respect.  But  I  cannot  admit  thtf 
defender's  doctrine  as  to  the  effect  of  the  verdict,  or  his  objection 'to  the 
power  of  review  by  the  Court.  There  is  neither  principle  nor  anthoritf  for 
this  view.  Formerly,  juries  were  liable  to  punishment  for  erroneous  wt* 
diets.  This,  indeed,  was  abolished  by  the  claim  of  right  in  1688;  bat,  be^ 
sides  the  liability  to  punishment,  the  great  assize,  in  former  times,  had  power 
tp  call  up  a  jury  before  them,  to  say  if  they  had  proceeded  on  evidence  or 
not.  We  have  got  all  this  power,  and  it  was  exercised  by  the  Court  in  the 
C^M  of  Rowan,  in  1765.  There  have  been  several  cases  since  the  Revolo* 
tion,  and  cases  of  competing  brieves,  on  which  the  Court  have  judged  soeir 
of  the  import  of  the  evidence  led  before  the  jury,  on  a  review  of  their  ver- 
<)ict,  or  a  reduction.  There  was  the  case  of  Erskine  v.  BlackaddefV  8th 
January  1756,  where  the  law  was  admitted ;  see  Memorial  in  Dooglat 
cause,  where  this  case  is  fully  reported;  and  Elchies*  papers  in  Advo^ 
e^tes'  Library,  No.  1,  '  Service  of  Heirs.'  The  law  was  again  admitted 
in  the  cases  of  Sinclair  of  Rattar,  in  1768,  aiid  of  Heriot  of  Ramomie,  in 
1792;  see  Appeal  Cases  from  1799  to  1802,  No.  4;  and  also  in^beoair 
of  Polroood,  in  1810;  1.  W.  and  S,  App.  Casesy  p.  459.  The  same  view 
was  taken  in  the  recent  case  of  Grslbraith  v.  Galbraith,  20th  June  1826} 
4.  S.  and  D>  734,  and  5.  fV,  and  S,  App.  Cases^  p.  84.  But  though  1  can- 
not hold  that  we  are  not  entitled  to  review  the  verdict  of  the  jury,  I  weold 
still  give  it  the  benefit  of  any  doubts.    (His  Lordship  then  went  into  tfas 
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endence  lo  the  caae,  upon  which  he  made  the followiog remarks):  There  17 Feb.  18S7« 

16  clearly  no  case  for  the  defender  upon  the  parole  proof  alone*    So  far  as     ^w^v*^^ 

appears  from  it,  I  hold  the  following  fiuts  to  be  proved :  The  death  of  the  p!^^*^^ 

sons;  the  finding  of  John's  body,  and  some  papers  reported  to  have  been     _^ 

fonnd  on  his  body,  or  at  the  time,  in  connection  with  a  marriage,  or  promise  Opinions  of 

of  marriage,  with  Miss  Pitcairo.    Then  Barbara  Pitcaim  was  at  that  time  ^'"^^^ 

in  the  house  of  Bosta,  and  was  with  child.    Daring  the  joint  lives  of  John 

Gififord  and  Barbara  Piteaim  there  was  no  reputation  of  marriage,  nor  even 

suspicion.    Barbara  Pitcaim  asserted  that  she  was  with  child,  and  *  gave 

^  up '  John  Gifford  as  the  father  of  the  child.     Gideon  Gifford  was  the  child 

•f  this  pregnancy.    He  seems  to  have  been  bom  at  Bosta,  though  even 

that  is  doubtful  r  at  all  events,  no  consideration  was  paid  to  the  birth ;  and 

his  mother  was  not  recognised  as  a  widow  at  all.     It  is  not  proved  that 

Barbara  Pitcaim  ever  directly  asserted  that  an  actual  marriage  had  taken. 

place,  but  merely  a  promise.     There  are  great  contradictions  in  the  evidence 

as  to  the  paper  found  on  the  dead  body.    There  is  no  proof  connecting  it 

with  the  modem  certificate :  the  evidence  that  is  adduced  on  that  head  is . 

quite  inconsistent  and  .irreconcileable.    Barbara  Pitcaim  afterwards  lived  in 

vetirement,  and  never  asserted  the  existence  of  the  marriage,  nor  took  the' 

name  of  Gifford.    The  story  of  the  dream  is  very  material.     It  seems  to- 

have  occurred  before  the  birth  of  the  child,  and  accounts  for  Lady  Busta'a 

conduct  to  him.    She  revealed  the  dream,  and  kept  the  child,  but  he  did 

not  get  the  name  of  his  father  or  grandfather.    No  person  of  the  Gifford 

family  ever  heard  of  the  alleged  marriage,  and  none  even  of  Barbara's  own 

connections.    There  was  merely  a  divided  reputation  of  Gideon's  Iegitimieurp'». 

and  the  repute  in  his  own  fiunily  was  for  the  illegitimacy.    There  is  no  proof 

of  the  conduct  imputed  to  Lady  Busta,  nor  of  the  imbecility  of  Thomas 

Gifford.     While  this  is  the  state  of  the  parole  proof,  the  real  evidence  of 

the  documents  is  indisputably  with  the  pursuer.    The  certificate  does  not' 

support  its  authenticity,  and  the  documents  produced  to  establish  it,  com'* 

paratione  literarumy  are  quite  insufficient.    I  am  clearly  for  adhering. 

Lard  Medwyn.-^Aher  the  full  explanation  and  distinct  dissection  of  the 
evidence  which  has  been  already  made,  I  have  no  intention  of  entering  inte 
much  discustfion  regarding  it:— Judges  may  differ  in  minute -points  upon- 
evidence,  bht  I  think  I  may  say,  that  I  agree  in  almost  every  observation 
which  was  made  upon  the  evidence  in  this  case  by  your  Lordship,  and  per- 
haps I  may  be  forgiven  if  I  rather  direct  my  attention  to  the  argument  on 
the  question  of  law,  which  involves  two  points :  1.  In  a  reduction  of  a  service 
and  retour,  upon  whom  lies  the  onus  probandi  ?  2.  What  is  the  form  of 
procedure  in  this  process  of  review,  particularly  as  to  the  admission  of  ad<^ 
ditional  evidence  to  support  or  impeach  the  verdict — whether  there  has  been 
a  competitor  before  the  jury  or  no, — and  by  what  tribunal  is  it  competent  to 
judge  of  this  additional  eridence  ? 

.  I  wish  to  take  this  wide  range  on  account  of  the  conflicting  opinions  which 
seem  to  have  been  entertained  by  the  two  Lords  Ordinary  before  whom  these 
proceedings  have  taken  place,  and  because,  when  this  cause  was  formerly  be- 
fore us,  (4th  July  1835,)  when  it  was  reported  to  us  as  to  the  form  of  proce- 
dure, I  found  myself  nnfortunately  entertaining  a  dtfPerent  opinion  from  some 
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17 Feb. .1837.  of  ydnt  Lordships;  and  farther,  bectnse  I  httmbly  tkink  lhat»  in  tkm  Mm 
discoasioa  we  had  at  the  bar  on  the  question  of  onns,  the  distinetioB  betwecs 
brieves  pleadable,  and  brieres  not  of  ple^,  or  brieves  of  service^  and  the  pr9» 
cess  of  review  applicable  to  each,  was  not  always  steadily  kept  in  view  ;  for, 
if  I  am  not  mistakeni  it  will  be  found  that  the  soccession  of  statntes»  whidi 
were  enacted  in  the  end  of  the  Idth^  and  beginning  of  the  16th  century,  and 
which  so  greatly  improved  oar  forms  of  process  onder  brieves,  constantly  dia- 
tingnish  the  two ;  and  any  change  or  improvement  introduced  into  the  one 
always  leads  to  a  corresponding  change  in  the  other.  Thaa»  it  will  be  foond 
that  the  act  1471,  c*  41,  expressly  applies  to  brieves  pleadable  only,  le 
which  felsin^  the  doom  was  applicable,  and  where  it  has  been  falaed  befeie 
the  cause  goes  to  the  assise ;  while  1471,  c  47,  applies  to  brieves  of  inqocift 
or  service,  and  is  declared  expressly  not  to  extend  to  the  asuae  of  brieves 
pleadable. 

The  act  1487,  c*  105,  applies  to  Using  of  doom  in  ordinary  ewssea  and 
l^fieves  pleadable ;  and  1491,  c  35,  regards  a  summons  of  error  agsusat  the 
judge  and  peraons  of  inquest  as  the  mode  of  review  in  servioee,  or  olher 
brieves  not  of  pley.  While  the  act  1503^  c  57 ^  applies  to  brieves  of  ini 
the  aet  1503»  c  95,  regulates  the  ftlsing  of  doom  in  brieves  ef  rights 
lather  brieves  pleadable* 

In  briefly  tracing  the  history  of  these  changes,  and  pointug  out  the  relea 
of  proceeding  engrafted  on  them,  though  certainly  the  ease  may  be  decided 
without  this  discussion,  yet  I  (m  hope  it  will  not  be  found  altogether  aa 
idle  or  merely  antiquarian  diicussion,  inapplicable  to  the  illustraliea  ef  the 
procedure  in  this  and  similar  cases* 

In  this  country  causes  were  originally  brought  before  a  eourt  whidi  had 
jurisdiction  in  the  matter,  ar  were  remitted  to  the  judge  by  brieve  or  ceoH 
mission  from  the  King  to  try  any  particular  claim.  These  were  tried, 
whether  originating  in  the  one  form  or  the  other,  by  the  suitora  ef  the  ceert. 
As  an  instance  of  such  a  commission,  I  may  refer  to  a  document  first  brooght  te 
light  by  Lord  Hailes  in  the  Sutherland  case,  and  printed  by  Erskine,  ( App. 
No»  6,) — a  brieve  by  Alexander  11.  in  1271,  to  inquire  whether  three  eistera 
were  the  nearest  heirs  of  a  person  who  had  occupied  some  lands  beloog^ieg  te 
the  Abbey  of  Paisley, — ^not,  properly  speaking,  an  instance  of  a  generali 
as  Erskine  views  it,  which  afterwards  arose  ont  of  the  special  service  and 
the  brieve  used  for  that  purpose,  but  merely  a  proof  of  female  succeaaion  te 
lands  being  then  recognised,  the  purpose  lor  which  Lord  Hailes  adduced  it* 
At  that  early  period  the  verdict  of  assize,  according  to  its  etymology,  was 
held  pro  veritate^  and  could  not  be  set  aside ;  Quan*  AtL  c  82 ;  22.  M,  L.  1, 
c.  13,  sect.  3 ;  the  assizers,  however,  being  liable  to  punishment  if  convicted  of 
peijury  by  the  verdict  of  a  great  assize ;  R.  M.e.  14.  But  for  the  senctioe 
0f  Lord  Karnes,  (Law  TracUf  p.  290,)  I  would  have  hesitated  to  adept  thin 
as  an  early  feature  of  our  law  on  the  authority  referred  to.  This  wae  aimi- 
jar  to  the  proceeding  under  the  writ  of  attaint  in  England ;  Bladttitme^  iii. 
402* 

An  early  and  important  distinction  took  place  among  brieves :  some 
brieves  of  pley  or  pleadable,  as  the  brieve  of  right,  of  distress,  of 
and  others,  as  the  brieve  of  service  and  of  tutory,  not  pleadable ;  and  thie 
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tinctioo  18  earefnHjr  obaerred  in  all  the  enaetikients  regulating  them,  till  the  17  Feb.  1837; 
first  set  disappeared  altogether,  and  our  present  form  of  summons  was  sob-     \^^^^^^ 
stituted  in  their  room,  which,  Balfour  says,  p.  644,  took  place  before  his  Giffbrd  v. 

^«  Gifibrd. 

tune*  

James  I.  introduced  many  improvements  into  our  law.    The  error  of  a  Opinions  of 
judge  was  thus  checked ;  by  1424,  c.  45,  •  That  if  a  judge  refuses  to  do  the  Consulted 

*  law  earenly,  the  King  shall  see  rigorously  punished  sic  judges,  that  it  sail    "^^^^ 

*  be  example  to  all  others.'  Still  no  redress  to  the  party  was  thus  obtained« 
But  a  few  years  afterwards  the  injustice  was  corrected  of  not  giving  redress 
against  the  error  of  an  assize.  By  1429,  c.  116,  the  falsing  of  dooms,  o^ 
appeal  from  an  inferior  to  a  higher  court,  was  introduced,  but  applicable 
only  to  the  case  of  ordinary  processes  or  brieves  pleadable,  after  judgment 
by  the  assize  was  pronounced.  This  probably  was  not  long  in  observance,  for 
the  act  1469,  c.  26,  in  making  provision  if  the  judge  reftised  to  proceed  t0 
dispose  of  a  cause,  declares,  that  if  the  judge  proceeded  to  minister  justice, 
the  *  party  mon  remaine  content'  If  he  refused  to  minister  justice,  the  party 
complaining  may  summon  the  other  party  and  the  judge  before  the  King 
and  Council ;  and  if  the  judge  is  found  culpable  he  is  to  be  punishjsd,  and 
the  King  is  to  gar  justice  be  ministered  to  the  party ;  and  also,  the  judge 
is  to  be  punished  if  he  minister  partial  justice ;  but  still  redress  is  not  given 
to  the  party  in  this  case. 

The  review  by  fidsing  of  doom  in  brieves  pleadable  was  confirmed  by 
1471,  c.  41,  and  farther  regulated  by  1503,  c.  95. 

What  led  to  the  enactment  in  1471,  was  a  cause  which  in  that  year  de^* 
pended  in  the  Justice  Ayre  of  Coupar,  before  Lord  Lile,  Justice ;  and  a  diffi-^ 
cidty  which  occurred  in  it  brought  the  state  of  the  law  in  such  processes 
under  the  notice  of  Parliament,  probably  under  the  direction  of  the  well- 
known  and  able  Chancellor,  Lord  Evandale.  It  was  a  brieve  of  mortan^' 
eestry,  at  the  instance  of  Andrew  Bisset  against  the  Laird  of  Ardross ;  Acta 
Aud,  14th  March  1471,  p.  12.  An  exception  had  been  taken  to  an  inter* 
locutor  of  the  Justice  before  the  assise  was  set ;  the  doom  or  judgment  was 
lalsed,  and  brought  by  this  appeal  before  Parliament ;  and  '  the  Lords  Au» 
'  ditors  could  not  be  advised  by  the  laws  what  order  and  process  should  be' 
'  had,  and  refer  it  to  the  next  Parliament,  that  they  may  decree  how  the 

*  said  matter,  and  all  other  sic  like,  shall  proceed  and  be  determined  in  time 

*  to  come.' 

The  act  1471,  c.  41,  was,  in  consequence  of  this  reference,  passed,  points 
ing  out  in  what  manner  and  order  interlocutory  sentences  of  the  judge  are 
to  be  reviewed  in  brieves  pleadable,  before  it  is  remitted  to  an  assize ;  and' 
Parliament  specially  appointed  the  same  to  be  followed  in  the  above  case  in* 
the  Justice  Air  of  Coupar. 

This  act  applies  only  to  pleadable  brieves.  It  arose  out  of  a  proceeding* 
under  a  brieve  of  mortancestry,  and  it  was  correct  to  apply  it  to  that  process ; 
Kames*  Statute  Latv,  note  S ;  for  at  that  time  the  brieve  of  mortancestry 
was  different  from  the  brieve  of  service,  and  was  a  brieve  of  pley  directed 
against  a  special  defender.  The  distinction  came  to  be  lost,  and  both 
terms  have  been  applied  to  the  service  of  heirs  under  its  only  now'know^ 
form,  after  the  proper  object  of  the  brieve  of  mortancestry  was  obtained  by 
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17  Feb.  1837.  declarator  and  redaction,  or  rednction-improbntion ;  ao  this  brioTe  feQ  iota 
disuae,  like  the  brieve  of  right,  diatreaa,  and  many  othera.  The  briere  of 
mortanceatry  waa  used  in  the  case  where  the  lands  claimed  were  in  pones- 
aion  of  another,  while  the  brieve  of  aervtce  or  inqoest  waa  confined  to  tiie 
case  of  the  lands  being  in  the  aoperior'a  handa;  and  there  waa  a  defends 
under  the  first,  who  waa  summoned,  like  a  defender  under  any  other  brievB 
of  pley,  to  try  his  right  to  the  lands  he  possessed ;  and  execution  followed  on 
the  verdict,  if  against  the  defender.  To  this  brieve,  and  not  the  brieve  of 
inquest,  the  rules  in  Balf.  p.  421,  c.  13, 14s  15,  apply*  In  abort,  tbiswMi 
pleadable  brieve,  with  a  special  defender  summoned  into  court,  as  is  plainly 
implied  in  the  act  1471,  c.  45 ;  and  it  waa  competent  only  before  the  Kii^s 
Justice,  not  before  any  Judge  Ordinary;  Balf.  p.  428,  c  1. 

The  above  case  must  have  been  disposed  of  by  the  Lords  Auditon,  for 
it  went  back  to  the  Justice  Air  of  Coupar ;  and  sentence  having  been  pio> 
nounced  by  the  assize  against  John  Dischington  of  Ardroaa,  the  defoider, 
the  doom  was,  on  25th  February  1477,  brought  before  Parliament,  and  die 
Lords  Auditors  found  the  same  '  evil  given,  and  wele  agane  said ;'  and  thai 
adopting  a  form  1  have  not  observed  in  any  other  instance,  the  Court  of  IV- 
liament  pronounce^sentence,  confirming  this  judgment  of  the  AndiUHs,  and 
find  the  suitors  in  an  amercement,  *  ilk  ane  aa  they  would  have  paid  in  Mid 

*  ayre,  and  all  in  an  amercement  of  thia  Court  of  Parliament,  sic  as  thii 

*  effeira  of  law.'  And  then  the  record  bears  this  further  proceeding:  Qnod 
quidem  judicium  excellentissimns  Doms.  noster  Rex  supra  acriptns  ia  stota 
regali  et  loco  tribunali  aedena  vive  vocia  oraculo  afiirmavit ;  Ada  AwL  12di 
June  1478,  p.  66. 

Thus  the  defender  waa  retained  in  poseeaaion  of  hia  landa  of  KinbracbmoaL 

By  1487,  c  105,  a  former  enactment  was  enforced,  which  provided,  tint, 
vith  certain  exceptiona,  all  civil  actions  should  be  pursued  before  the  Jsdge 
Ordinary  in  the  first  instance ;  and  it  was  farther  provided,  that  where  a 
complaint  was  made  to  the  Lords  of  Council  againat  an  officiar  (t.  e.  a  judge) 
for  wrongous  and  inordinate  proceeding  in  any  matter,  the  party  is  to  be 
called  along  with  the  officiar ;  and  provision  is  now  first  made,  that  the  pro- 
cess may  be  reduced  and  annulled,  if  the  officiar  haa  proceeded  wrongonsly 
or  nnorderly ;  and  he  is  to  pay  expenses,  and  to  be  punished  at  the  will  of 
the  King.  There  is  an  exception  of  the  right  to  pursue  by  ftdsiag  of  doon, 
if  the  party  chooses  to  proceed  in  that  way ;  so  that  thia  act  applies  to  ordi* 
nary  actions,  and  to  proceedings  under  brieves  pleadable  only, 

Thia  act  waa  only  temporary ;  but  by  an  act  passed  next  aesaion,  that 
part  of  it  waa  repealed  which  prohibited  causes  from  being  brought  before 
the  King  and  Council  in  the  first  instance ;  and  the  other  part  of  the  act 
aeems  to  have  continued  to  be  observed,  for  Balfour  mentions^  that  it  wai 
conform  to  the  practiqne,  p.  405 ;  Thomson*  ActSf  ii.  183. 

The  act  1503,  c  95,  completed  the  series  of  statutes  applicable  to  fale- 
ing  of  doom  in  cases  of  brieves  pleadable,  to  which  it  is  expressly  retftnded. 
The  doom  given  by  the  baron  or  freeholder  is  to  be  reviewed  by  the  Sheci( 
and  the  suitors  of  the  sheriffdom  are  to  warde  (award)  thereupon.  If  this 
doom  is  falsed^  it  is  to  be  tried  by  the  Justiciar ;  and  from  the  Jnaticiac 
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appeal  lies  to  the  King  and  hit  Councili  and  the  King  is  to  depute  thirty  or  17  Feb.  1837. 
forty  persons,  or  more  or  fewer,  to  discuss  said  doom.  ^*^V^^ 

There  thus  came  to  be  two  modes  of  setting  aside  an  iniquitous  sentence  2}^^  ^' 
in  ordinary  causes  and  on  brieves  of  pley»  by  falsing  the  doom  or  appeal  from    _^  * 
court  to  court,  till  it  reached  the  highest  or  Court  of  Parliament ;  and  by  a  Opinions  of 
direct  complaint  to  the  King  and  the  Council  against  the  Judge.  Contuhed    ^ 

If  the  party  failed,  after  falsing  a  doom,  he  was  liable  in  an  amerciament 
to  each  suitor  who  gave  voice  in  the  doom ;  and  in  like  manner,  if  the  doom 
was  faJsed,  each  suitor  and  their  Lords  were  amerced  to  the  party,  and  to 
the  Court  of  the  Justiciar  and  Parliament,  by  whom  successively  the  ap- 
peal was  discussed ;  but  in  this  case  the  assizers  were  not  made  liable  to 
punishment,  as  temerejurante  super  assisam;  27th  Nov.  1469|  ThonuoiCi 
ActSf  ii.  94 ;  Ada  Aud.  p.  57,  4th  Oct  1476. 

In  the  very  same  year,  1471,  (1471,  c.  47,)  that  the  regulation  is  made 
for  falsing  a  doom  in  brieves  pleadable,  there  is  an  enactment  as  to  brieves 
not  pleadable,  that  a  party  aggrieved  is  to  complain  to  the  King  and  his 
Council,  and  take  a  summons  to  call  the  inquest  before  them,  and  there 
produce  his  evidence  of  the  ignorance  or  falsehood  of  the  inquest;  and  if 
this  is  proved,  the  verdict  is  set  aside,  and  the  inquest  is  also  to  be  punished 
in  terms  of  the  King's  laws,  in  the  first  book  of  the  Majesty.  This  is  ex- 
pressly said  not  to  extend  to  assizes  in  brieves  not  pleadable.  If  the  party 
complains  improperly,  he  is  in  an  unlaw  of  L.  10  to  the  King,  and  to  pay  all 
the  expenses.  The  reason  why,  in  this  instance,  the  inquest  are  liable  to  the 
pains  of  perjury,  whereas  no  such  penalty  attaches  to  those  whose  award  is 
set  aside  under  pleadable  brieves  or  ordinary  actions,  is  to  be  found  in  the 
character  of  assizers  in  brieves  of  inquest.  They  were  selected  as  those  best 
acquainted  with  the  verity, — were  in  fiEu:t  witnesses, — ^and  if  they  erred,  it 
must  have  been  wilfully,  and  against  the  truth,  known  to  them  ;  whereas^ 
under  ordinary  actions,  where  they  could  not  be  cognisant  of  it,  the  claim 
must  have  been  established  by  witnesses ;  and  an  error  in  the  deduction 
from  such  evidence  was  an  error  rather  of  judgment  than  a  wilful  verdict 
against  known  truth,  for  which  the  imputatioui  or  pains  of  perjuryi  could 
not  with  any  justice  be  applied* 

This  law  was  enacted,  inconsequence  of  a  Committee  appointed  in  1469 
by  the  Three  Estates,  who,  among  other  matters,  were  to  advise  *  upon  the  re«* 

*  daetion  of  the  King's  laws,  Regiam  Majestatem,  Acts  and  Statutes,  and  other 

*  bukes,  to  be  put  in  a  volume,  and  to  be  autorized,  and  the  laif  to  be  de- 

*  stroyit,'  (a  work  unfortunately  never  executed) ;  Thomson's  Aets,  ii.  97. 

*  Itenty  To  aviso  for  reformation  for  mane  swome  athes,  and  to  set  puny- 

*  tion  thereupon.' 

By  1475,  c.  63,  assizers  in  criminal  causes  are  also  to  be  punished  if  they 
acquit  through  wilful  error*  They  are  to  be  summoned  before  the  King  and 
his  Council,  who  gives  them  an  assize  of  twenty-five  noble  persons,  before 
whom  is  laid  the  evidence  adduced  originally,  and  if  found  guilty,  the  assize,  or 
80  many  as  acquitted,  are  punished ;  but  it  is  expressly  provided  in  this  case^ 
contrary  to  the  rule  so  recently  adopted  in  civil  process,  that  the  verdict  in* 
favour  of  the  prisoner  remains  untouched.  Mackenzie  mentions,  that  this  act 
was  enforced  in  July  1681 ;  (  ObservatUois^  p.  75.)r    Fonntainhall  gives  the 
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17  Feb.  1837.  tenement  to  be  in  the  hands  of  the  widow  of  the  predeceaaor,  alihoiigli 
they  saw  no  joint  infeftment  In  her  favour.  She  if  called  for  her  interest. 
None  of  the  defenders  appear.  The  pursner  produced  a  decree  of  the  Lords 
of  Connelly  'shewing  a  former  seryice  erroneous ;  and  four  of  the  eeeond  in- 
quest, who  were  also  on  the  first,  jand  must  hare  been  defenders  in  the  re* 
dnction  of  it,  are  to  enter  their  persons  in  Blackness  Castle,  and  there  to 
remain  till  punished  for  their  double  error,  and  their  goods  escheited  to  bis 
Majesty,  except  five  shillings  from  each  for  the -pursuer's  expenses,  and  ifae 
other  assisers  to  pay  each  fire  shillings,  and  that  the  party  raise  a  new  brieve ; 
11th  Feb.  1491,  Acta  Aud.  p.  162.  These  cases  are  both  tried  by  F^is- 
ment,  which,  as  the  Supreme  Court  of  Justice,  had  also  jurisdiction  in  this 
matter,  as  well  as  the  Lords  of  Council. 

.  Again,  both  the  judge  and  the  inquest  are  sometimes  complained  mgaia^ 
in  one  summons;  Acta  Dam*  Cone.  p.  lOO.  The  bailies  acknowledge 
their  inordinate  proceeding,  and  the  inquest  are  found  to  have  erred.  The 
retonr,  sasine,  and  all  that  followed  on  it,  are  declared  of  nane  avale ;  and  the 
inquest  are  charged  to  enter  in  ward  in  Blackness,  and  the  Sheriff  is  to 
store  the  sasine,  fee.  No  punishment  is  imposed  on  the  bailies ;  27th  J 
1488. 

So  also  in  a  case  before  Parliament,  13th  Feb.  1489,  Acta  Aud.  p.  135. 

Sometimes  the  raiser  of  the  brieve  was  included  as  a  defender,  as  in  a 
process  against  the  Sheriff-depute,  Sheriff-derfcs,  and  party,  where  the  retonr 
is  reduced,  because  one  of  the  inquest  had  not  been  sworn ;  29th  Oct.  1495^ 
Ada  Dom,  Cone.  p.  406. 

On  Sd  December  1482,  the  retonr  on  a  brieve  of  fiitnity  is  set  aside 
by  the  whole  Lords  of  Parliament, — the  raiser  of  the  brieve,  thejodge 
and  the  inquest,  are  all  defenders ;  Thomson* s  Acts^  ii.  142.  Nothing  is 
done,  except  to  declare  the  retonr,  office  of  curatory,  and  interdiction,  to 
be  of  nane  avale* 

Sometimes  he  was  the  only  defender,  where  neither  the  judge  nor  the 
inquest  had  erred,  as  where  a  widow  had  been  served,. and  in  possession  for 
eight  years.  The  pursuer  raised  process  agunst  her,  alleging  that  he  bad 
not  till  now  been  able  to  produce  his  charter  and  sasine  in  the  lands ;  Spoi* 
tiswoodf  Pract.  p.  SO;  Acta  Dom.  Cone.  p.  102.  The- widow  is  ordained 
to  proceed  by  a  new  brieve  betwixt  and  Whitounday,  <  and  iyke  as  sail  be 
*  servit,  tb^n  to  be  brukit  in  tyme  to  cum ;'  SOth  Jan.  1488. 

This  is  an  example  of  reduction  in  our  present  form.  Indeed, '  after'the  inati« 

<  tution  of  the  present  Court,  appeals  or  falsing  of  dooms  did  entirely  fall  into 

<  desuetude,  and  ceased ;'  Stair^  iv.  1.  31 ;  and  so  also  ceased  the  aummone 
of  error  against  either  the  judge  of  inquest  or  the  inquest,  and  the  simple 
process  of  reduction,  as  of  any  other  decree  or  sentence,  was  adopted  as 
sufficient  for  doing  justice  to  the  private  party,  and  not  attended  with  the 
risk,  if  the  pursuer  was  not  successful ;  <S/air,  iii.  5.  44. 

Summonses'of  error  were  in  Latin,  under  the  Quarter  Seal ;  and  a  ledoe* 
tion  of  a  retonr,  in  which  this  form  was  not  observed,  was  sustained,  becaass 
the  reason  of  reduction  concluded  not  the  inquest  to  have  committed  wiUnl 
error;  Ker  v.  Scot,  12th  Feb.  1628,  Spottiswood,  p.  SO* 

In  Mow,  7th  July  166S,.  M,  12705,  it  Was  found,  that  wheie  wiifnl 
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4rror  was  not  cbarged  against  the  inquest,  a  retovr  and  iafeftment  might  be  17  Feb.  1837. 
set  aside  by  simple  redaction.     Bat,  in  a  sabsequent  case,  it  was  foand  that     ^.^s/^^ 
a  sammons  of  error  was  necessary,  <  albeit  it  was  knowen  to  the  Lords  that  Crj^ord  v. 

*  the  custom  has  been  contrary  of  a  long  time  before ;'  Sir  Alex.  Hnme,        ^^  ' 
28(b  Jane  1667,  M.  2706 ;  bat  this  was  finally  corrected  by  a  decision,  Opinions  of 
20th  July  1680,  M.  2707.  Consulted 

The  form  of  redress  since  the  institution  of  the  present  Coart  has  been  "  ^^^ 
uniformly  by  redaction  of  the  rerdict  against  the  party  obtaining  it ;  and, 
like  every  pursuer  of  a  reduction,  he  must  shew  grounds  for  setting  it  aside. 
Whatever  may  have  been  the  law  and  practice  in  the  case  of  falsing  «  doom 
under  a  pleadable  brieve,  and  whether  the  original  pursuer,  who  is  respondent 
in  the  court  of  appeal,  was  bound  to  support  his  claim  as  under  his  original 
parsuit,  at  least  in  the  process  of  review  by  sammons  of  error,  which  was 
to  have  such  effects  against  the  judge,  that  he  might  be  suspended,  or  even 
deprived  of  his  office,  and  against  the  inquest,  as  to  subject  them  to  imprison- 
ment,  infamy. and  forfeiture  of  moveables,  the  pursuer  most  have  under- 
takiin  the  harden  of  proving  his  charge  ;  and  even  after  the  form  of  simple 
reduction  against  the  party  is  adopted,  it  seems  but  reasonable  that  the  ver* 
diet  of  an  inquest  must  stand  good,  till  sufficient  grounds  are  shewn  for  set- 
ting it  aside. 

A  strong  illustration  of  thb  rule  is  to  be  found  in  the  following  case  :-* 
In  a  reduction  of  a  general  service,  no  warrant  of  the  service  bearing  the 
testimony  of  the  witnesses  was  produced.  The  Lords  would  not  instant- 
ly reduce  it  for  want  of  these,  as  in  general  services  thiey  used  not  to  be 
exactly  kept,  but  ordained  the  pereons  of  inquest  to  be  produced,  to  con- 
descend whether  they  proceeded  on  proper  knowledge,  or  what  was  the 
reason  of  their  knowledge ;  Mercer  of  Aldie,  24th  Feb*  1665,  Stair;  for 
even  yet  they  are  partly  witnesses  and  partly  judges ;  <S/atr,  489.  A  de- 
fender in  such  a  case  has  nothing  to  do  but  to  stand  on  the  verdict.  The 
pursuer  must  shew  that  it  is  false ;  and  such  is  its  effect,  that  even  a 
challenge  of  it  by  redaction  does  not  stop  execution  in  the  meantime ;  Balfl 
p.  406,  c  4.  Of  this  it  is  impossible  to  conceive  a  stronger  instance  than 
occurred  in  the  Douglas  cause,  in  which  such  effect  was  given  even  to  a 
general  service,  that  in  virtue  of  it  the  party  was  allowed  to  take  up  the- 
valuable  estates  of  that  fiunily,  and  enter  into  possession  of  them,  although  a 
reduction  of  the  service  was  instantly  raised,  and  seqaestration  of  their  estates 
craved,  but  refused;  Douglas  v.  D.  of  Hamilton,  28th  Nov.  1761.  And 
afterwards,  when  the  reduction  of  the  service  came  to  be  disposed  of  by  the 
Court,  the  leading  opinions  on  either  side,  those  of  the  Lord  President  and 
LordKamed,  distinctly  admit  thatthe  defender  has  a  jus  quiesitum  in  the 
status  bestowed  upon  him  by  the  service,  of  which  the  pursuer  could  de- 
prive him  only  by  more  pregnant  contrary  proof  on  his  part. 

This  is  well  expressed  in  the  interlocutor  of  the  Court  in  the  case  of 
Tullyallan,  which  found  <  the  proof  more  pregnant  on  the  part  of  the  par* 

*  Buer,  for  duproving  the  defender*s  propinquity,  than  the  proof  on  the  de» 

*  fenders  part  for  proving  his  propinquity,  and  therefore  reduce ;'  E/chies, 
V*  Service,  8th  Jan.  17S6. 

.  And  in  the  case  of  Galbiaitb,  20th  Jane  1826^  where  a  party  had  been 
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n  Feb.  1837.  served  heir  in  1806  in  a  eompetition,  another  oompetitor  hmng  appein4 
and  raiaed  a  rednction  in  1820,  il  was  held,  that  there  might  not  hsve  beta 
sufficient  evidence  to  hare  warranted  the  serrice  originally;  bat  the  mijoricf 
of  the  Court  were  of  opinion,  that  in  a  redaction  of  a  service  obtaiaed  ia  a 
competitiooi  it  was  incumbent  on  the  pursuer  to  disprove  the  aervioe. 

This  case  was  affirmed  on  appeal,  mainly  on  the  ground  thai  the  w- 
dict  had  been  obtaiaed,  and  nothing  sufficient  to  get  the  better  ef  it;  lit 
March  1831. 

The  onus  therefore  of  proof  must  be  andertaken  by  the  ponoer  of  the  m- 
duction. 


IL  I  will  now  advert  to  a  matter  which  I  observe  is  carefiaily  guarded 
against  in  the  interioeutor  of  the  Lord  Ordinary,— the  competency  of  adds* 
cing  farther  evidence  to  set  aside  or  support  the  verdict  in  this  procen  of 
review,  the  point  formerly  brought  before  as  on  report  by  the  Lord  Oidi- 
nary. 

It  is  quite  dear,  that,  in  the  case  of  a  general  service^  carried  ma  withsat 
a  contradictor,  or  in  a  special  service  which  passed  in  absence,  the  partf 
having  title  and  interest  to  set  the  service  aside  most  be  permitted  to  ad* 
duce  evidence  for  this  purpose;  and  the  defender,  who  was  not  bonadts 
produce  more  evidence  than  to  satisly  the  jury,  must  be  entitled  to  support 
his  proof  by  additional  evidence. 

It  is  scarcely  necessary  to  advert  to  any  instances  of  so  reaaonaUeaeeans 
of  procedure. 

In  the  case  of  Tullyallan,  Elchies,  v.  Service^  a  party  having  obtaiaed  a 
general  service,  raised  redaction  of  the  titles  to  an  estate,  now  in  the  hsads 
of  a  purchaser,  which  had  belonged  to  the  ancestor.  The  purcbaaer  raised 
a  reduction  of  the  service,  and  was  allowed  to  adduce  evidence  agaiast  it. 
Thereiafter  the  Court  allowed  a  further  proof  to  the  defender  in  support  of 
his  service,  and  to  the  pursuer  to  add  to  his  proof  already  adduced*  Oa 
8th  January  1736,  the  Court  *  find  the  proof  and  documenta  more  pifg- 

*  nant  on  the  part  of  the  pursuer,  for  disproving  the  defender's  prc^nnqaity, 
<  than  the  proof  and  documents  on  the  defender's  part  for  proving  Us  pis* 

*  pinquity,  and  therefore  reduce.' 

In  the  Douglas  cause,  the  extent  and  magnitude  of  the  proof  ia  the  rsdae* 
tton  is  notorious ;  1768. 

In  the  case  of  Polmood,  Adam  Hunter  took  out  a  brieve  for  eerving  Uah 
self  heir-male  of  line,  tailzie  and  proviston  to  Robert  Hunter  of  Pehneod* 
The  disponee  advocated  the  brieve  to  the  macers,  17th  June  1783 ;  sad 
while  the  claimant  was  allowed  *  a  proof  of  hb  propinquity,  the  objector  was 
^allowed  a  conjunct  probation  tbereanent;'  and  he  waa  ancoesafnl  in  dis- 
proving the  claim. 

Finding  the  opposite  probation  troublesome,  Adam  Huater  now  took  oat 
a  brieve  to  serve  himself  heir  in  general ;  1803.  He  was  aerved  in  sJh 
sencft ;  but  on  a  redaction  this  was  set  aside  on  informalities ;  lith  May 
1805. 

He  raised  another  brieve  in  the  same  character,  in  which  the  proprietor 
of  Pohnood  wished  to  bo  admitted  as  objector ;  bat  the  Conrt  proaoaneed 
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tbe  aama  jodgment  tbe^  had  done  ia  Bomett  t).  Bannermaiiy  iSth  Feb.  17  Feb.  1837. 
1766,  and  refined  to  allov  this  appeannce,  aa  she  had  no  competing  brieye,     V«v^>^ 
nor  claimed  the  character  of  heir ;  8d  July  1810.  G-flr*'d  ^' 

The  serrice  was  obtained  and  a  redaction  bronght.    Both  parties  addn*     *    . 
ced  further  proof;  and  the  pursuer  undertook  the  onus  of  shewing  that  the  Opinions  of 
senice  was  erroneous,  and  sncce^ded  in  doing  so.  Consulted 

In  the  case  of  Sir  Alexander  Cochrane,  17th  Deo.  1824,  the  pursuer  con«  "  ^^ 
tended,  that  the  circumstance  of  this  verdict  not  having  been  warranted  by  the 
evidence  before  the  jury,  was  sufficient  to  entitle  him  to  have  it  set  aside, 
and  that  the  defender  should  not  be  allowed  to  support  it  by  new  evidence. 
But  additional  proof  was  allowed  to  both  parties  in  the  reduction  of  this  ge- 
neral service,  more  especially  as,  in  his  summons,  Sir  Alexander  had  found** 
ed  on  certain  documents  to  invalidate  and  contradict  the  proof  led  before 
tbe  jury.    Lord  Pitmilly  remariced,  '  that  the  question,  was  not  whether 

*  the  verdict  was  right,  but  whether  the  defender  has  truly  the  character  of 

*  heir  he  claims.' 

'  In  the  case  of  Anderson  of  Toshielaw,  13th  June  1834,  additional  proof 
pn  both  sides  was  taken  in  the  redaction  of  a  general  service  as  heir-male.  ' 
If  the  above  observation  of  Lord. Pitmilly  be  correct  in  point  of  law,  then» 
in  thacase  of  a  special  service  also,  the  same  procedure  must  be  adopted  ; 
and  either  party,  or  both,  may  adduce  additional  evidence  ia  a  reduction,  to 
establiBh  whether  the  defender  truly  has'  the  character  which  he  claims. 
This  seems  to  be  implied  in  the  following  passage  of  Stair,  iiL  5.  43: 
'  And  in  like  manner,  if,  by  reduction^  there  be  a  more  pregnant  condescen- 

*  dence  and  probation  for  another  party  than,  for  the  heir  served,  it  will  be  no 

*  wilful  error, .  unless  competition  had  been  at  the  time  of  the  service :'  and^ 
if -possible,  still  more  clearly  from  passage,  sect.  44,  where- he  speaks  of 
reduction  by  witnesses  examined  before  the  Court.  I  think  it  clear  that  such 
was  always  tbe  rule  in  this  matter.  Thus,  a  purchaser  of  a  brieve  pursues 
the  persons  of  inquest  anent  certain  lands  for  error.  They  do  not  appear* 
They  are  again  summoned  to  appear  on  pain  of  rebellion ;  and  a  party  who 
appeared  in  the  service  is  summoned  apud  acta,  to  compear  the  same  day 
for  his  interest,  *  and  with  the  .evidents  and  rights  that  he  shewed  before  the 

.  <  inquest,  and  sic  others  as  he  will  use  in  the  matter ;   8th  Oct.  1478,  Ada 

*  DotH"  Cone*  p.  4. 

That  evidence  may  be  produced,  as  it  is  termed,  in  the  second  instance, 
not  originally  before  the  jury,  is  implied  in  Laidie  of  Fastcastel  «.  Laidie  of 
Blaneme,  7th  March  1541,  Balf.  288 ;  and  Laird  of  Pitcnr  v;  Barclayi 
Slst  July  1554,  JBaif,  p.  406 :  And  in  the  case  of  a  pursuer,  on  opposition, 
served  negatively,  this  is  clear;  for  upon  new  evidence  produced  in  the 
reduction,  before  the  Lords,  they  reduced  the  service  and  retour ;  10th  March 
1547,  SpoUmoood,  p.  30.  The  case  of  Murray,  10th  March  1636,  is  in 
Durie.  It  was  not  a  case  of  reduction  of  a  service ;  but  the  obtainer  of  the 
service  having  raised  action  of  exhibition  and  delivery  on  that  title,  the 
defender  alleged  bastardy,  and  referred  it  to  the  party's  oath ;  and  this  was 
admitted. 

If  the  verdict  was  set  aside  on  new  evidence,  it  is  plain  that  neither  the 
judge  nor  inquest  were  in  errors  and  therefore  the  retour  and  service  done 
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17  Feb.  1837.  are  set  aside  without  any  sentence  against  the  jndge  or  inqaeat  When  re* 
dress  conid  be  obtained  in  this  way  by  a  simple  redoction  against  the  party 
served,  the  other  mode  naturally  fell  into  disuse,  which  we  have  seen,  Skeae 
says  it  had  done  so  before  his  time,  and  therefore  long  before  the  Revela- 
tion. 

Two  cases  of  competition  of  a  more  recent  date  were  noticed  at  the  plead* 
ing,  in  both  of  which  additional  proof  had  been  allowed  in  a  reduction  of  a 
service,  although,  in  the  first  of  these  cases,  it  is  stated  that  *  no  preoe* 

*  dent  could  be  shewn  where  a  party  suing  a  reduction  of  a  verdict  of  a  jory 

*  was  allowed  an  additional  proof  by  the  court  of  review/ — a  proof,  I  thiak, 
how  well  this  form  has  hitherto  answered  the  purpose,  whenever  there  is  a 
competition,  so  that  either  the  verdict  has  been  just,  or  materiala  have  been 
found  in  the  proof  for  setting  it  aside ;  the  latter  alternative,  I  presume,  be* 
ing  extremely  rare,  t  may  add  to  the  above  remark,  that  no  case  has  heen 
found  where  additional  proof,  when  offered,  has  been  refused.  The  fint  was 
in  the  competition  between  William  Sinclair  of  Hatter  and  James  Siodair 
of  Broynach ;  9th  March  1767,  to  be  served  heir-male  to  the  Earl  of  Caith- 
ness* A  proof  was  allowed  to  both  in  the  service.  William  Sinclair  was 
served  by  the  jury,  21st  Nov.  1768.  James  Sinclair  rused  a  reductt'oo. 
The  Court  allowed  him  to  bring  additional  proof.  One  witness  was^  exa- 
mined before  the  Court,  and  the  Lords,  on  a  hearing,  assoilzied  the  defender, 
21st  July  1770.  The  other  was  the  Ramornie  case.  Greorge  Heriot  took  out 
a  brieve  to  serve  himself  nearest  heir-male  of  tailzie  and  provision  to  his  grand- 
lather.  Appearance  was  made  for  his  aunt,  who  was  in  possession  of  the  estate. 
'  Proof  was  taken  both  by  the  claimant  and  objector.  The  claimant  was  serv- 
ed by  the  casting  vote  of  the  Chancellor;  18th  July  1792.  The  objector  rais- 
ed a  reduction,  and  the  verdict  was  set  aside  by  the  Court,  on  the  proof  beforo 
the  jury,  5th  July  1793. 

The  claimant  presented  a  reclaiming  petition,  offering  further  proof.  This 
was  allowed,  and  many  witnesses  were  examined. 

The  effect  of  this  was,  that  the  interlocutor  reducing  was  altered,  and  the 
verdict  was  confirmed,  29th  Nov.  1796. 

The  objector  now  reclaimed,  and  offered  to  examine  Mr  Lumsdaine.  This 
was  allowed,  and  a  witness  was  also  examined  on  the  other  side. 

The  Court  again  altered,  and  reduced  the  verdict,  9th  March  1798. 

This  was  affirmed  on  appeal* 

When  no  instance  can  be  shewn  where  additional  proof  has  been  excluded, 
on  being  offered  in  the  reduction  of  a  service,  I  cannot  doubt  that  the  ooorte 
of  our  practice  warrants  such  a  procedure.  I  am  quite  aware  that  a  party 
who  fails  in  his  service  may  purchase  a  new  brieve,  and  proceed  de  novo,  if 
he  has  discovered  better  and  more  pregnant  evidence  in  favour  of  his  propin- 
quity, as  was  done  so  often  by  the  claimant  in  the  Polmood  case.  The  plea 
of  res  judicata  does  not  apply  to  such  a  proceeding.  Indeed,  it  was  formerly 
held  to  be  one  of  the  consequences  of  the  brieve  of  inquest  not  being  a  plead- 
able brieve,  that  it  could  not  be  continued  without  the  consent  of  both  parties; 
and  if  any  exception  required  discussion  in  another  court,  the  brieve  oodd 
not  be  proceeded  in ;  Balf.  p.  419,  c  3.  It  fell,  and  it  was  necessary  to 
f  aise  a  new  brieve,  when  the  exception  was  repelled*    Thusi  if  bastardy  was 
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alleged,  it  was  necessary  to  hare  this  tried  by  tbe  spiritual  judge ;  aud  if  17  Feb.  1837. 
the  raiser  is  pronounced  legitimate,  he  proceeds  with  his  service  under  a     ^m^s^^^i^ 
new  brieve.    If  it  is  now  objected  that  the  lands  hare  been  disponed,  and  G;fl^or<l  v. 
another  is  infeft  in  them,  the  disposition  and  sasine  must  first  be  set  aside 
before  he  can  serve,  and  where  this  is  done,  he  must  proceed  under  a  new  Opinions  of 
brieve.     All  these  occur  in  a  case  in  1566,  mentioned  by  Balfour,  p.  423,  Consulted 


c.  20,  By  the  act  1471,  c  41,  it  is  expressly  found,  that  in  brieves  plead- 
able, when  an  exception  is  taken  to  an  interlocutor  of  the  judge,  and  this 
is  repelled,  the  party  may  proceed  in  tbe  court  of  service  under  the  same 
brieve. 

But,  i^though  it  would  be  competent  for  the  party  to  obtain  the  benefit 
of  his  additional  evidence  under  a  new  brieve,  I  think  it  is  not  necessary  that 
he  should  do  so,  which  would  be  attended  with  the  risk  of  loss  of  evidencer 
by  witnesses  dying,  and  the  expense  of  bringing  the  witnesses  again  before- 
the  jury ;  besides  the  .trouble  to  the  witnesses  of  coming  and  undergoing  a 
second  examination,  and  the  danger  of  tampering  with  them,  and  getting 
them  to  improve  their  testimony,  perhaps  the  most  material  objection  of  all ; 
and  therefore  that  the  claimant  is  entitled  to  a  new  proof  in  the  reduction,  if 
he  offers  it,  in  the  same  way  as  tbe  pursuer  may  do. 

Allow  me  to  add  a  few  words  upon  the  course  which  it  is  competent  to 
adopt,  if  additional  proof  is  offered,  and  in  what  form  that  evidence  is  to  be 
taken  and  judged  of.  I  am  tbe  more  induced  to  do  so,  from  the  note  of  the 
Lord  Ordinary,  25th  June  1835,  and  some  obsesvations  in  the  note  accom- 
panying the  interlocutor  we  are  now  reviewing. 

Since  the  above  decisions  in  the  cases  of  Sinclair  and  Ramomie,  most  im« 
portent  changes  have  been  introduced  into  our  forms  of  process,  particularly 
by  the  introduction  of  jury  trial  in  civil  causes ;  but  it  does  appear  to  ma 
very  clearly,  that  these  acts  neither  apply,  nor  were  meant  to  apply  to,  but  on 
the  contrary  to  exclude'  services  under  brieves  of  inquest.  The  act  55. 
Geo.  Ill,  relates  solely  to  causes  before  the  Court  of  Session.  So  does  the 
next  act,  59.  Geo.  Ill,  the  first  section  of  which  sets  out  thus :  *  That  in 

*  all  processes  raised  in  the  Outer-House  of  the  Court  of  Session,  by  or« 

*  dinary  action  or  otherwise ;'  and  that  this  did  not  include  reduction  of 
services  is  clear,  both  from  the  description  of  causes  to  which  it  is  applicable, 
and  the  subsequent  act  anent  services.  By  6.  Geo.  IV,  trial  by  jury  is  made 
competent  in  certain  causes  originating  in  the  Admiralty  Court,  and  in  cases 
originating  in  the  inferior  courts,  in  which  the  claim  is  in  amount  above. 
L.40 ;  so  that  as  soon  as  an  order  allowing  a  proof  has  been  pronounced,  the 
cause  may  be  advocated  to  the  Court  of  Session,  that  the  cause  may  be  tried' 
before  a  jury ;  and  it  was  also  competent  for  that  Court,  in  cases  commenced 
in  any  of  the  courts  of  the  sheriffs,  magistrates  of  burghs,  or  other  inferior 
courts,  where  a  proof  had  been  taken,  if  this  was  unsatisfactory,  to  direct 
an  issue  to  be  tried,  except  in  consistorial  causes ;  this  exception  being  re« 
moved  by  the  last  act  on  this  subject,  1.  William  IV,  c.  69.  Hitherto  none 
of  these  statutes  would  authorise  the  review  of  a  verdict  bf  an  inquest  in  ar 
service,  by  an  issue  sent  for  trial  in  a  process  of  reduction  of  the  service.  In-^ 
deed,  this  matter  had  been  regulated  very  recently  before  by  the  1st  and  2d 
(3eo.  IV,  c.  38 ;  and  it  is  perfectly  clear,  that  any  enactment  in  the  subse* 
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17  F«b.  1937.  quent  8tatate  wai  not  intended  to  affect  the  proceedinge  in  serrices  it  lo 
regulated ;  for  although  the  narrative  statea,  that  certain  acta  ahonld,  in  oer* 
tain  particulars,  he  altered  and  amended,  these,  according  to  their  descrip- 
tion, do  not  emhrace  the  act,  Ist  and  2d  Geo.  IV,  which,  on  the  contrary, 
along  prith  two  others  mentioned  in  section  1,  are  expressly  repealed,  only  ia 
so  far  as  inconsistent  with  one  provision  there  made,  by  which  the  sevea 
junior  Judges  were  to  be  Outer*  House  Judges.  Of  course,  it  remained 
■naffected  in  all  its  other  provisions. 
By  1.  and  2.  Geo.  IV.  the  court  of  the  macera  waa  abolished  *  in  certaia 

*  services,'  such  as  the  present,  and  these  were  to  be  tried  before  the  Sheriff  of 
Edinburgh,  *  whether  such  service  relate  to  lands  and  heritages  situated  ia 

*  or  beyond  the  sheriffdom  of  Edinburgh,  or  in  several  sheriffdoms.'    And 

*  in  all  casea  of  competition  of  brieves,  as  well  as  where  a  party  claiming 

*  right  to  appear  and  oppose  a  service,  shall  make  appearance,'  either  party  may 
advocate  the  brieves,  and  the  service  then  proceeds  before  the  Junior  Lord 
Ordinary,  who  acts  as  judge  in  the  same  way  as  the  sheriff  or  the  maeen 
formerly  did.  The  act  expressly  declares,  that  after  being  advocated,  every 
auch  service  shall  proceed  in  the  same  place,  form  and  manner,  aa  services 
have  hitherto  proceeded  before  the  macera. 

The  only  remaining  act  on  the  subject  of  jury  trial*  is,  ].  Will.  iy«  c  69; 
but  it  will  not  be  pretended  that  the  alterations  introduced  by  it  affect  this 
kst- mentioned  act,  or  any  other  than  the  three  recited  acta  relative  to  joiy 
trial,  which  embrace  all  our  enactments  on  that  subject. 

In  the  case  of  Anderson,  I3th  June  1834^  Foe.  CoiL  where  both  parties 
were  to  lead  proof,^^the  one  to  impeach  the  verdict,  and  the  other  to  support 
]t,-«the  pursuer  craved  that  the  proof  should  be  taken  on  commission,  while 
tlie  defender  insisted  on  a  remit  to  a  jury.  Lord  Moncreiff  appointed  minutes 
of  debate,  which  he  reported  to  the  Court,  with  a  note,  expreasive  of  kii 
own  opinion,  in  every  word  of  which  I  concur.  The  verdict  under  a  brieve 
of  inquest  is  a  proceeding  of  a  very  special  nature,— a  trial  by  a  jury  of  fifteen 
men,  under^the  old  law.  The  power  of  directing  issnea  to  be  tried  in  cases 
where  proof  has  been  taken  in  the  inferior  courts,  the  only  ground  on  which 
it  could  be  proposed,  does  not  apply  to  this  case,  becansa  the  court  of  in- 
quest is  not  the  inferior  court  intended  by  the  act,  nor  the  service  the  pio* 
eesa  where  the  fact  is  to  be  reviewed  in  this  form ;  but  it  b  the  detemina^ 
tion  of  the  judge  upon  the  evidence,  not  the  verdict  of  a  jury.  Lord  Mon* 
creiff  concludes :  '  He  should  think  it  very  extraordinary  if  the  Court  wem 

*  required,  instead  of  considering  the  merits  of  the  proof  themselves,  imme- 
'  diately  to  remit  it  for  trial  by  another  jury  of  twelve  jurorS;  required  to 

*  give  a  unanimous  verdict.' 
The  Court  concurred  in  this  opinion. 
I  am  quite  aware  of  the  procedure  which  took  place  in  the  House  of 

Lords,  in  the  case  of  Watson  v.  WaUons,  Aug.  27.  18S5.  In  that  case^ 
two  parties  had  each  obtuned  a  general  service,  and  raising  mutual  redno- 
iions,  the  Court  sisted  the  one  case,  and  proceeded  with  the  other.  The 
defenders,  two  heirs-portionera,  were  here  also  allowed  to  adduce  additional 
proof  by  commission,  and  they  were  assoilzied  from  the  reduction.  The 
case  waa  appealed^  and  the  Lord  Chancellor  having  declared  that  he  differed 
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from  the  judgment^  tbe  coonael  for  the  respondeot  proposed  to  take  in  iirae  17  Feb.  1837. 
to  try  the  propinqiiity  of  the  parties.  This  seems  to  have  been  acceded  to  by     ^^^y^^ 
the  counsel  on  the  other  side.  Both  are  English  counsel ;  and  from  the  discos-  Gifl^ord  «. 
slon  which  takes  place  as  to  the  terms  of  the  remit,  it  would  appear  to  hare     '  ^^  ' 
proceeded  according  to  some  practice  in  tbe  Court  of  Chancery  in  England*  Opinions  of 
But  it  seems  an  anomalous  proceeding,  as,  without  reducing  the  service,  it  Consulted 
in  &ct  sets  it  aside*    It  truly  disposes  of  the  point  in  discussion,  in  order    "  ^^'* 
to  arrive  at  the  conclusion,  whether  the  verdict  should  stand  or  not.    For 
such  an  anomaly  there  is  no  necessity,  when  our  ordinary  forms  supply  a 
most  sufficient  remedy,  either  to  set  aside  the  verdict,  leaving  the  party  ta 
sue  out  a  new  brieve,  or  to  remit  to  the  Court  to  allow  additional  evidence 
in  support  of  the  verdict,  if  the  party  undertakes  to  adduce  such.    In  truth, 
it  does  not  appear  that  the  circumstances  so  well  stated  by  Lord  Moncreiff, 
the  peculiarities  of  services  contrasted  with  the  cases  which  have  been  brought 
under  jury  trial  in  this  country,  were  at  all  ever  hinted  at  to  Lord  Brougham. 
And  1  may  be  forgiven  for  saying,  that  the  difficulties  which  have  occurred 
in  carrying  through  that  remit,  by  a  trial  under  the  issues,  and  the  bill  of 
exceptions  now  depending  before  the  Court,  do  not  seem  to  invite  the 
adoption  of  such  a  mode  of  review^  even  if  it  were  competent ;  May  10. 
1836. 

Let  me  advert,  in  one  word,  to  the  opinion,  that  this  review  is  similar  to  a 
motion  for  a  new  triaL  A  new  trial  is  granted  with  great  difficulty,  and  under 
the  heavy  penalty  of  prior  expenses,  and  may  be  refused  as  being  contrary 
to  the  theory  of  jury  trial,  so  that  clear  grounds  must  first  be  shewn  for 
allowing  it*  This,  in  my  humble  opinion,  is  quite  erroneous  when  applied 
to  tbe  reduction  of  a  service*  It  is  the  privilege  of  a  party  aggrieved  by  a 
•ervlcoy  aa  by  any  interlocutor  in  a  cause,  to  claim  the  review  of  a  court  of 
law  by  reduction, — a  privilege  early  introduced  into  our  practice  in  this 
matter  of  services,-«which  cannot  be  excluded  by  any  preliminary  discus* 
aion  till  prescription  secures  the  retour  from  challenge.  This  is  the  re* 
corded  opinion  of  Lord  Moncreiff  in  this  very  case,  in  the  note  to  interlocn* 
tor,  SOth  November  1833,  where  he  says,  *  The  reduction  is  in  this  mat* 
*  tor  a  simple  process  of  review,  in  which,  (essentially  different  from  a  bill 
<  of  exceptions^  or  motion  for  a  new  trial,)  it  is  a  mailer  of  right  to  require 
f  the  judgment  of  tbe  Court  on  the  merits  of  the  verdict.'  And  further* 
I  think  it  is  in  the  course  of  our  practice  to  allow  the  parties  to  impeach 
or  support  the  verdict  by  additional  evidence;  and  this  cannot  be  ex* 
duded,  if  offered  to  the  court  of  review,  who  are  bound  to  receive  it,  and 
consider  it  along  with  the  evidence  already  laid  before  the  jury,  which  our 
forms  of  procedure  record  in  a  most  authentic  shape.  It  would  certainly  be 
the  most  easy  mode  of  disposing  of  the  case  for  tbe  judge  to  devolve  upon 
a  jury  the  office  of  reviewing  the  verdict,  by  hearing  the  former  over  again* 
along  with  the  new  evidence ;  and  while  it  may  be  admitted  that  in  ordinary 
cases,  an  inquest  is  a  fit  tribunal  for  disposing  of  such  simple  questions  of 
fact,  surely  there  are  cases  in  which,  from  the  remoteness  of  the  ancestor 
through  whom  the  service  is  claimed,  the  extent  of  the  proof,  written  and 
parole,  which  in  such  a  case  is  necessary,  and  the  intricacy  of  its  bearings 
upon  the  claim  of  aervice,  it  is  desirable  that  the  mode  of  review  which  has 
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17  Feb.  1837.  Idng  exwted  shoald  be  preserved,  which  permits  a  patient,  intelligent  and 
^^^*V^^    dispassionate  examination  of  the  whole  bearings  of  the  case,  gi^g,  st  the 

Gii/rd  ^'  ^^™®  timei  sach  weight  to  the  verdict,  that  it  most  not  be  set  aside  nnles 
'  clearly  shewn  to  be  ill-foanded.     The  Doaglas  cause,  the  case  of  Polmoody 

Opinions  of     gnd  the  present  case,  afford  most  eminent  examples  of  this.     In  these^  to 

Judffes!^  nse  the  words  of  as  great  an  admirer  of  jary  trial  as  ever  lived,  (of  Black- 

stone,  ill.  390,)  when  shewing  why  a  verdict  should  not  be  final  in  the  fint 
instance,  ^  the  facts  are  complicated,  the  evidence  of  great  length  and  variety, 
^  and  sometimes  contradicting  each  other,  and  where  the  nature  of  the  di»- 
^  pate  introduced  nice  questions  and  subtleties  of  law.    In  the  hurry  of  a 

*  trial  the  ablest  judge  may  mistake  the  law,  and  misdirect  the  jury.    Ha 

*  may  not  be  able  so  to  state  and  range  the  evidence  as  to  lay  it  clearly  be- 

*  fore  them,  nor  to  take  off  the  artful  impressions  which  have  been  made  on 
'  their  minds  by  learned  and  experienced  advocates.    The  jury  are  to  gire 

*  their  opinion  instanter ;  that  is,  before  they  separate,  eat  or  drink.  And 
'  under  these  circumstances  the  most  intelligent  and  best-intendoned  nea 

*  may  bring  in  a  verdict,  which  they  themselves,  upon  cool  deliberatioB, 

*  would  wish  to  review.'  In  a  country  where  the  review  in  such  a  case  ii 
long  established  by  dispassionate  judges,  not  fettered  by  rules  which  preveot 
cool  and  patient  consideration,  it  would  seem  unwise  to  submit  the  case  ts 
the  review  of  a  body  constituted  and  acting  as  the  original  jury,  and  liable 
to  the  very  imperfections  which  call  for  another  decision,  and  under  all  tbe 
difficulties  which  surround  a  motion  for  new  trial. 

I  here  close  these  observations  on  the  law  of  the  case* 

I  have  already  said,  that  I  have  no  intention  of  going  at  large  into  tbe 
voluminous  proof  in  this  case ;  but  it  is  fit  that  the  parties  should  be  satisSed 
that  I  have  studied  it  with  a  portion  at  least  of  that  anxiety  which  has  bees 
ahewn  on  both  sides  in  arguing  it. 

The  theory  of  the  defender  has  invested  this  cause  with  the  peculiar  fea« 
tares  and  character  of  a  cause  selebre.  If  this  view  be  the  true  theory,  it  is  iD« 
deed  a  romance  of  real  life,  and  partakes  of  all  the  interest  which  can  beioi- 
parted  to  such  a  story*  If,  on  the  other  hand,  this  theory  be  not  coirect,  tba 
story  is  at  once  reduced  to  the  level  of  one  of  the  most  natural  occurrences  of 
human  life,  too  common  to  be  worthy  even  of  observation,  where  the  ban'' 
ble  companion  in  a  family,  consisting  partly  of  grown-up  young  men,  uaibr' 
tunately  yields  to  the  temptation  which  assails  her  from  h^  dangerous  poii* 
tion  in  the  family. 

The  general  features  of  the  defender's  caae  are,  that  there  had  been  i 
private  marriage  between  Gideon  Giffords  father  and  mother, — ^that  the  evi* 
dence  of  this  was  a  certificate  found  on  the  body  of  John  Gifford  after  being 
two  days  in  the  water, — ^that  the  celcbrator  and  the  two  witnesses  perished 
along  with  him, — that  the  certificate  was  put  into  Lady  Busta's  hands, 
who  suppressed  it  during  her  life,  but  left  it  in  concealment  in  a  chest  of 
drawers,  inclosed  in  a  letter  addressed  to  her  daughter,  Lady  Symbister,— 
and  that  though  she  believed  Gideon  to  be  lawful,  she  brought  him  up  aad 
treated  him  as  a  natural  son,  but  induced  her  husband  to  disinherit  bis 
daughters,  and  leave  his  estate  to  him- 

The  motire  which  ia  said  to  account  for  this  conduct  la,  that  LadyBasta 
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w<8  a  proud,  inperioad  vomaii)— Uitt  the  wts  iadifaant  that  Imt  mo  sbould  17  Pdx  1837. 
fasve  married  Barbara  Pitcaini,  as  an  nnsnitabla  maceh  for  faiiD,-«HUid  that    Wy>«/ 
she  drove  her  from  the  hoase  of  Bosta,  whara  she  bad  bean  edaealed  and  Giffonl  if» 

liTed  as  her  compaaioD,  and  refused  to  acknowledge  her  marriage,  in  oesa    _/ 

she  should  replace  her  as  die  Lady  Basta «  while  Barbara  eoasented  to  fbra*  opfniotis  of 
go  her  rights  as  the  widow  of  John  Gifford,  in  order  to  seeare  the  estate  to  ConsalMd 
her  son,  and  lived  and  died  ander  the  reputation  of  an  ttamarried  womatt)       ^^' 
the  mother  of  a  bastard. 

It  cannot  be  disputed  that  the  reports  of  the  marriage,  and  the  belief  of 
the  existence  of  a  genuine  marriage  certificate,  is  at  least  a  mixed  repute  t  if 
raaay  believed  it,  as  many  also  disbelieved  it.  I  am  willing  to  assume  in 
argument  that  this  is  so  nearly  balanced,  that  a  majority  of  the  jary  were 
justified  in  believing  the  legitimacy  of  Gideon,  and  serving  the  deiiroder 
nearest  heir.  If  I  were  to  go  into  a  critical  examination  of  the  evidence,  I 
suspect  I  could  make  no  such  assumption*  For  instance,  Dr  Jack's  ftrthef 
(p.  31,  D,)  was  tutor  in  the  family,  and  Gideon  was  his  pupil.  He  had 
been  also  named  one  of  his  curators  by  Lady  Busta  in  1762,  yet  he  would 
not  allow  his  son  to  discuss  the  question  of  his  legitimacy.  Mr  Barclay,  son 
of  the  minister  of  Dehing,  also  one  of  his  curators,  says,  (p.  86,  D,  P.  P.) 
with  few  exceptions,  Gideon  was  considered  illegitimate.  Gilbert  Header* 
son,  (p.  33^  D,  P.  P.)  till  ten  or  twelve  years  ago,'  never  heard  of  a  privato 
marriage  with  Barbara  Pitoaim.  Gideon  Henderson's  mother  was  a  nieco 
of  Lady  Bu8ta*s,  (D.  P.  p.  34.)  Although  she  believed  the  private  marrii^e  $ 
his  father,  who  had  been  her  clerk  or  secretary,  was  rather  dubious.  Cheyne 
of  Oilaberry's  father  and  mother,  also  a  niece  of  Lady  Busta,  believed  tber^ 
was  no  marriage ;  (P.  P.  p.  45,  £•)  But  assuming  that  the  repnto  was 
equally  balanced,  and  giving  the  benefit,  as  I  think  in  law  the  defender  ia 
entitled  to,  that  having  obtained  a  verdict,  he  may  rest  upon  it  till  the 
pursner  satisfy  your  Lordships  there  is  sufficient  evidence  to  outweigh  it| 
so  as  to  compel  yoato  set  it  aside, — ^I  shall  confine  myself  to  a  test  of  the 
value  of  the  proof  regarding  the  marriage  and  the  certificate,  by  an  exami* 
nation  of  the  theory  adduced  to  account  for  the  conduct  of  the  two  Impor* 
tant  actors  in  this  drama,  who,  ex  hypotheiBi,  were  cognisant  of  the  truth, 
•^Barbara  Pitcaim  and  Lady  Busta  ;-««nd  shall  consider  whether  it  be  not 
oontradicted  by  admitted  fiscts,  and  totally  irreconcileable  to  that  conduct 
which  would  have  resulted  in  the  circumstances,  according  to  the  common 
principles  of  oar  nature,  which  influence  and  direct  human  actions.  If  tha 
weight  of  these  be  as  great  as  I  think  it  is,  it  thus  makes  up  for  the  supposed 
deficiency  of  evidence,  and  greatly  overbalances  the  scale  which  I  have  as« 
aumed  as  equal  in  this  respect,  and  is  much  more  than  sufficient  to  make  up 
the  full  measure  of  the  onus  which  is  legally  to  overset  the  verdict  of  the  jury« 

Before  entering  upon  this,  I  may  observe,  that  the  defender  complaioa 
that  he  has  suffered  from  the  delay,  by  the  death  of  witnesses.  I  am  per^ 
suaded  that  his  case  has  improved  by  the  parole  proof  having,  through  this 
delay,  assumed  the  character  of  almost  a  hearsay  of  a  hearsay.  Besides,  the 
repute  of  legitimacy  could  not  fail  to  be  strengthened,  nay  might  be  founded^ 
on  seeing  Gideon  in  possession  of  the  estate  of  Busta,  as  if  it  had  descended 
to  him  as  beir-male.    The  nearer  to  the  event  thb  investigation  bad  taken 
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17  Feb.  1837.  place,  Btill  mora  clearly  wonld  bare  come  ont  the  troth,  that  there  had  beea 
no  marriage,  aod  therefore  no  marriage  certificate.  Diaciiatioiis  each  as  these, 
when  long  continned  and  much  canvaaaed,  always  improve  a  dainoant'e 
proof.  Virgil's  description  of  fame  aingalarly  appliea  to  auch  atones,  when 
repeated  from  mouth  to  month,  particularly  if  they  call  forth  any  portion  of 
that  inflnential  paeaion  in  the  human  mind — ^the  love  of  the  marreUona.  That 
it  is  so  here  seems  plain.  See  the  evidence  of  Mrs  Sinclair  of  Brew,  (p.  1% 
P.  P.  B,)  and  D.  James  Pateraon,  (D.  P.  p.  22,  C,)  John  Cheyne,  (P.  P. 
p.  19.  £|)  Mr  Dnncan,  (P.  P.  p.  5a) 

I  do  not  consider  in  this  case  the  condnctof  Bnsta  himself,  or  of  Gideon. 
Both  are  said  to  have  been  kept  in  ignorance  by  Lady  Basta  of  the  marriage^ 
and  therefore  that  they  acted  thronghont  on  the  feitb  tbat  the  ktter  waa  le- 
gitimate, is  consistent  with  this  view  of  the  case ;  although  how  she  oonld 
have  prevented  the  knowledge  of  tbe  certificate  having  been  found,  or  the 
assertions  of  Barbara  from  reaching  the  ears  of  her  husband,  is  not  so  easy 
to  accQunt  for.  He  waa  certainly  not  ab  agendo  at  the  time.  In  1752,  he 
correapooded  about  hia  settlementa  with  hia  agent ;  and  if  Lady  Buata  is  to 
be  believed,  be  did  the  whole  himself,  and  she  was  ignorant  of  his  meeaiiiBa ; 
and  this  ia  partly  confirmed  by  the  recall  in  her  favour,  in  1759,  of  the  nettle* 
ment  of  moveablea  made  on  Gideon  in  1756.  Further,  how  Gideon,  who 
aucceeded  to  the  eatate  in  1760,  when  arrived  at  man'a  estate,  and  who  occe- 
aionally  visited  his  mother  till  her  death  in  1766,  did  not  hear  from  her,  and 
from  thoae  who  found  and  read,  or  heard  the  certificate  read,  the  trae  atoty  of 
hb  birth,  ao  aa  to  aearch  out  and  authenticate  the  evidence  of  the  BBanisfa 
of  his  parents,  is  most  unaccountable.  Even  if  Lady  Buata  waa  an  obstacle, 
that  waa  removed  by  her  death  in  1769.  But  be  this  as  it  may,  it  ii 
admitted  that  both  Busta  and  Gideon  were  ignorant  of  the  marriage ;  aad 
therefore  let  us  see  whether  the  conduct  of  those  said  not  to  be  ignorant «( 
it — Barbara  Pitcaim  and  Lady  Busta — can  be  accounted  for  by  the  moiivca 
to  which  it  has  been  ascribed,  or  whether  it  is  not  more  justly  referrihle  to 
the  non-existence  of  any  marriage  and  marriage  certificate.  And  fint,  as  to 
Miaa  Pitcairn. 

She  waa  poor,  but  of  a  respectable  fiimily.  Her  uncle  waa  Geoi^  Fi^ 
cairn  of  Mouneaa,  and  Mra  Admiral  Fraaer  says  she  waa  diatantly  related 
to  the  family  of  Busta.  She  was  in  part  educated  along  with  the  children, 
(p.  64,  D.  P.)  and  lived  aa  the  companion  of  Lady  Buata.  Thia  waa  not  as  a 
menial ;  it  waa  exactly  aa  Miaa  Craigie  Sinclair,  a  niece  of  Lady  Boata, 
lived  aa  the  companion  of  her  aunt,  Lady  Urie.  One  witneaa  is  asked  if 
she  was  housekeeper,  (p.  9,  E,  D.  P.) ;  the  answer  ia.  No ;  she  lived  aa  a  gentle- 
woman, and  as  the  companion  of  Lady  Buata ;  a  housekeeper  ia  in  an  inferior 
atation. .  Mrs  Sinclair  of  Brew  (P.  P.  p.  14s  F,)  knew  her,  and  describes  her 
as  a  genteel,  lively,  pleasant  woman — a  very  genteel  woman.  Redland 
(P.  P.  p.  2,)  knew  her  also,  and  says. she  was  a  very  pretty  and  lady-like 
woman,  and  much  respected  at  Lerwick.  Her  youth,  her  beauty,  her  ie» 
lationsbip  and  position  in  tbe  family,  exposed  her  to  the  risk  of  falling  a 
prey  to  tbe  son  of  tbe  family,  under  a  promise  or  expectation  of  honourable 
marriage,  which  his  calamitous  death  may  alone  have  prevented  him  fiai 
fulfilling-    Her  conduct  in  all  other  reapecta  ia  represented  aa  ineproadttble. 
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She  18  described  as  lining  in  a  retired  manner,  but  reepectabljr,  at  Ler-  17  Feb.  1837. 
wick,  after  the  birth  of  her  son,  bat  known  only  as  a  single  woman.    As  soch     ^^^^y^^ 
she  li^ed  and  died  there,  in  a  house  which  had  been  her  father's,  (p.  2,  P.  P.)  Giffbrd  v, 
a  shipmaster  and  merchant  in  Lerwick — a  house  as  good  as  any  in  Lerwick,  ' 

(P.  P.  p.  4,  D,)  Opinions  of 

Her  reason  for  not  claiming  her  rights  as  the  widow  of  John  Gifford,  bat  Consulted 
submitting  to  the  imputation  of  being  mother  of  a  bastard,  was,  it  is  said,  with    "  ^* 
the  hope  of  securing  the  estate  of  Busta  to  her  son. 

But  truly,  with  the  affection  so  early  shewn  by  both  the  old  people  to 
her  boy,  it  would  hare  been  much  more  likely  to  secure  this  object,  if  she 
had  established,  in  the  face  of  the  world,  that  Gideon  was  in  hci  the  rightful 
heir.  Busta  was  proud  of  his  family,  and  lamented  oyer  the  loss  of  all  his 
male  descendants ;  and  his  predilection  for  male  succession  induced  him  to 
make  his  illegitimate  grandson  inherit  his  estate,  to  the  exclusion  of  his 
daughters  and  his  nephews.  If  Barbara  had  evidence  of  her  marriage  when 
driven  from  the  house  of  Busta,  and  living  at  Lerwick,  she  surely  would 
have  asserted  it  there, — perhaps  have  tried  to  establish  it ;  but  if  her  motive 
for  concealing  her  marriage,  and  the  non-assertion  of  her  rights,  was  to  se- 
cure the  estate  to  her  son,  when  this  was  accomplished  by  his  succeeding  in 
1760,  what  withheld  her  from  then  coming  forward  and  proving  her  title  as 
the  legitimate  mother  of  Busta,  for  her  son's  sake,  as  well  as  her  own  ?  Sup- 
posing even  that  Lady  Busta  had  possessed  herself  of  Barbara's  marriage- 
lineSf  as  well  as  the  certificate,  and  would  not  exhibit  them,  there  was  the 
evidence  of  those  who  had  seen  it  found  on  John  Gifford's  person,  and  read 
or  heard  it  read,  to  resort  to.  This  would  have  satisfied  those  who  saw  her 
son  in  possession  of  the  estate,  and  esteemed  her  for  her  respectable  cha- 
racter, even  though  the  proof  might  not  be  very  ample.  The  assertion  even 
would  have  gone  far  with  those  who,  like  Mrs  Taylor,  (P.  P.  p.  9,  F,)  be- 
lieved her  to  be  a  woman  of  honour,  who  would  not  have  alleged  a  promise 
of  marriage,  if  none  such  had  been  made  to  her.  It  does  not  appear  how 
Lady  Bnsta*s  imperious  temper  should  have  restrained  or  influenced  her  at 
Lerwick  after  her  son's  succession. 

She  died  in  1766,  was  buried  as  an  unmarried  woman,  making  no  post- 
humous claim  to  marriage,  having  consented  to  be  treated  all  her  life  as 
the  unfortunate  mother  of  a  natural  child  to  a  son  of  the  family,  receiving 
occasional  presents  for  her  support  from  the  house  of  Busta. 

If  she  truly  had  been  married,  it  is  impossible  that  she  would  have  withheld 
such  an  important  fact  from  her  son,  more  especially  after  his  succession  was 
secured  by  the  death  of  old  Bttsta.  This  was  more  imperative  upon  her 
now,  than  if  his  life  was  to  have  been  spent  in  obscurity.  He  was  now  the. 
proprietor  of  one  of  the  largest  estates  in  Zetland,  and  legitimacy  was  the 
only  other  qualification  for  placing  him  among  the  first  of  the  land.  Would 
this  have  been  withheld  from  him  by  his  mother  ?  The  motive  for  her  con- 
cealment had  ceased  at  this  time,  and  a  very  opposite  set  of  feelings  now 
operated  in  a  directly  opposite  course.  Indeed,  I  could  scarcely  believe 
-the  existence  of  this  motive  at  any  period  of  her  life,  as  the  ground  of  her 
irregular^  conduct,  unless  I  saw  some  declaration  of  Barbara  Pitcaim,  as- 
signing that  as  the  reason  of  it.    But  her  conduct  was  quite  otherwise,  if 
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17  FVb.  1837.  tbe  reporU  of  Mr»  Admiral  Fraser  and  Mrs  WincheatDr  be  o«n«et,  and  tM 
\^my^    aonrcea  of  information  seem  reapeetable ;  (p.  47»  B,  D.  P.  p^  54^  C.)  But  tin 

Giffurd  V.        aeqaiescence  during  her  life  in  so  degrading  an  impnuiion,  (from  the  BMm 
*  which  has  been  ascribed  to  her,  if  she  had  truth  on  her  side»  and  the  bnmn 

Opinions  of     of  establishing  it,)  is  so  inconsistent  with  the  ordinary  principles  of  haimB 

Corwiiltvd        nature,  that  in  the  absence  of  an  allegeance  of  such  a  motive  by  her,  or  of  any 
"^  ^^^  Ibing  approaohing  to  it, — for  I  do  not  recollect  a  single  witness  who  svea 

conjectures  that  this  is  the  ground  of  her  coadact,  far  lees  states  that  ih 
assigned  it  as  such, — ^tbat  I  must  reject  it  as  an  unsupported  and  imprsUble 
theory,  not  accounting  for  the  concealment  of  hermarriage  during  hsrKfiik 
and  still  less  when  even  leaving  the  claim  for  her  sen  after  her  dsath,  wU 
therefore  warranting  the  belief  that  there  had  been  no  privale  marrii|f, 
and  no  marriage  certi6cate  to  justify  her  claim.  At  the  beet,  only  a  prs* 
mise  of  marriage,  su£Bcient  to  satisfy  her  friends  not  to  withdraw  their  com* 
lenaace  from  her  while  conducting  herself  in  all  other  respects  so  rsifMCt* 
aUy»  and  probacy  eiiciting  sufficient  belief  from  Lady  Bnata  henslt  to 
nid«ce  the  cold  and  relocyint  attentions  she  continued  to  recove  frsn  tbt 
house  of  Busta. 

Let  us  now  attend  to  the  conduct  ctf  Lady  Bnsta,  and  I  ttiink  we  ibstt  is 
like  manner  find  it  quite  irreconcileable  to  any  ether  coDTietioD,  except  tint 
there  nerer  was  a  marriage  between  the  parents  of  her  faFoarite,  Gidesst 
The  theory  is,  that  in  the  full  belief  of  the  marriage^  and  with  a  gsnsiss 
certificate  of  it  in  her  possession,  joined  to  the  solemn  assnrance  ef  the  girt 
herself.  Lady  Busta  cherished  th^s  child,  brought  him  up  in  the  ho«w»  wi 
eatfly  resolved,  and  finally  made  him  heir  to  his  grandfather ;  yet  she  wosU 
not  acknowledge  him  to  be  legitimate^  but  spumed  the  unfortonate  nsllMr» 
the  lored  and  afflicted  widow  of  her  eldest  son,  so  suddenly  anatehed  fnm 
her,  and  drove  her  from  the  house  of  Busta,  because  her  pride  did  not  tbiak 
U  n  fit  match  for  her  son ;  the  effect  of  which  was,  to  stamp  wiih  ths  sisis 
af  illegitimacy  her  favourite  grandson  and  heir. 

Family  pride  probably  ruled  her  conduct.  She  was  the  daughter  of  Sir 
Andrew  Mitchell,  the  only  baronet  in  Zetland,  and  the  wife  of  the  hig«l 
proprietor,  whose  propeHy  had  been  nsore  than  two  centuries  in  the  fiwil^ 
The  ambition  of  such  a  person  woukl  have  been,  that  this  property  shsskl 
deaoead  m  the  direct  male  line ;  yet  she  coacnrred  in  destining  it  to  Gideaa^ 
whom  she  held  forth  to  the  world  as  a  bastard,  passing  by  her  danghlsn,  at 
well  aa  Patrick  the  chamberlain,  and  William  the  clergyiaaa,  both  biethen 
of  her  husband*  Now,  what  was  it  natural  for  family  pride  to  have  snggcit* 
ed  ?  Certainly,  to  have  turned  away  the  poor  girl  on  dedariag  her  pregasacy, 
never  countenancing  the  child  except  as  the  fruit  of  an  unlawful,  aad  anil 
more  liatefal  in  her  eyes,  an  unequal  passion ;  nay,  perhapai  to  have  di»* 
pnted  the  coaneetion  altogether.  It  had  hitherto  been  secret  aad  undisGOVK* 
ed ;  it  might  easily  have  been  pronounced  improbable  and  apocryphal.  Bst 
instead  of  doing  ao,^*instead  of  turning  away  Barbara  Piteaim  immedistsif 
from  the  house,  she  allows  her  to  remain  for  months  tiU  she  bore  her  cbiM; 
in  a  garret,  it  is  said ;  (D.  P.  p.  1 1,  6.) ;  but  this  was  probably  the  room  aba 
had  always  occupied.  Immediately  after  her  delivery  she  is  forced  to  qsit 
tbe  house,  probably  from  the  strong  assertion  of  a  private  raaDiage  daring  tba 
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ptags  of  cbild-birth ;  (D.  P.  p.  ]4f,  E,  p.  20,  6) ;  bat  tbe  cbild  it  nol  seili  17  Feb*  1837. 
aw»7  witb  ber  f  it  is  kept  tnd  nursed  in  the  bonte  of  Bnato,  and  treated  by     ^N^y^»^ 
Lady  Baata  aa  a  child  of  the  family :  it  lay  in  ber  boaona,  and  she  edacated  p!^^^  ^' 

the  boy  along  with  Andrew  Gifford  of  Ollaberry,  the  next  beir;  Mr  Jacki    * 

afterwards  minister  of  NorthmaTtne,  being  bis  domestic  tutor ;  and  tbia  care  Opinimi^  of 
is  bestowed  upon  tbe  fntare  Laird  of  Bnsta ;  for  while  yet  only  three  years  of  ^^'"''^hed 
age,  Bnsta  bad  settled  bis  estate  upon  him,  tbongh  illegitimate*  tbroogh  tbe 
iafiiieBee^  it  is  said,  of  Lady  Bosta.  Now,  does  not  all  this  betray  ber  conrte^ 
tien  that  ihe  cbild  was  her  aon's,  bnt  that  be  was  not  legitimate  ?  Is  it  poo* 
aiUe  to  sappose  that  all  this  time  she  knew  tbe  reverse ;  bat  that  while  sbew« 
ing  ber  love  to  Um  in  every  way  she  coald  bare  shewn  it  to  her  legitimate 
grandson  and  legal  heir,  she  shooki  still  withhold  the  acknowledgm^it  of  bia 
binh»  and  leave  him  under  tbe  impatatioa  of  bastardy^  merely  becaose  bia 
mother  bad  been,  tboogb  a  gentlewoman,  ni  humbler  rank  than  herself,  and 
broaght  np  by  her  as  ber  companion  ? 

It  is  admitted  that  Bnsta  believed  Gideon  to  be  illegitimate ;  but  wisbiag 
Mm  to  sncceed  him  in  bis  estate,  be  disponed  it  to  bim  in  1752,  speaking  of 
him  to  his  man  of  basiness  as  the  son  of  a  girl  whom  bis  eldest  son  bad  left 
with  child.  Feaiing,  however,  that  Gideon  might  be  disappointed,  if  it 
should  be  found  be  had  not  power  to  alter  tbe  destiaatioO,  he  executed  a 
bond,  in  1756,  for  L.1 0,000  in  his  favour,  which  he  might,  in  each  event» 
make  available  against  tbe  estate.  He  also  appointed  tutors  and  canit<Mra  to 
him,  bnt  took  care  to  appoint  only  Lady  Bnsta  and  ber  relations.  There  is  no 
Gifford  among  them,  although  there  was  a  large  family  of  them,  (P.  P.  p»  92;) 
obviously  through  fear  that  they  would  try  to  exdude  the  bastard  introder* 
Bosta  having  revoked  tbe  assignation  to  the  moveables  which  be  had  made  in 
lavour  of  Gideon,  and  conveyed  them  to  Lady  Bosta  in  1759»  she,  in  I762» 
after  Busta's  death,  makes  a  settlement  of  them  in  favour  of  her  graadson, 
Gideon,  and  his  heirs-male ;  whom  failing,  the  heirs  of  tailate  in  tbe  entail 
1752 ;  and  then  follows  tbe  anxious  clause  in  p.  3,  D»  E.  of  the  printed  deed,  in 
case  Gideon  should  not  continue  proprietor  of  Bnsta.  Now,  if  she  was  pos- 
sessed of  evidence  of  the  marriage,  and  meant  to  leave  this  at  ber  death,  why 
introduce  soch  a  clause  as  this  ?  If  he  was  legitimate,  the  estate  must  have 
devolved  upon  bia^  independent  altogether  of  Busta's  dispositioa  in  bis  favour. 
Further,  she  nominates  tutors  and  curators  to  Gideon,  but  not  a  single  Gifford* 
The  same  fear  which  influenced  her  hnsband,  accounted  for  by  bis  belief  of 
his  illegitimacy,  seems  to  have  directed  her  in  appointing  the  minister  of  tbe 
parish,  Mr  Jack,  bis  tutor,  and  Henderson,  tbe  merchant,  ae  his  curators. 
It  is  impossible  to  suppose  that  she  had  in  her  possession,  and  meant  to 
leave  tbe  proofs  of  Gideon's  legitimacy  at  ber  death,  when  she  made  such  ar- 
rangements as  these.  I  confess  these  circumstances  struck  me  much  on  read* 
ing  tbe  deed,  which  waa  printed  and  circulated  since  the  pleading. 

Notwithstanding  ber  quarrel  with  Barbara  Pitcaira  in  consequence  of 
claiming  a  marriage  with  ber  son,  Lady  Bnsta  plainly  looked  upon  her  as 
more  sinned  against  than  sinning,  uid  in  other  respects  aa  living  a  bUmeless 
life.  She  was  supported  in  part  from  the  boose  of  Busta;  just  what  might 
have  been  expected  towards  the  mother  of  ber  favourite  grandchild.  Bot  if 
it  was  pride  that  prevented  ber  acknowledging  the  marriage,  giving  Barbara 
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17  Feb.  1837.  claims  and  honours  for  which  she  thought  her  birth  disqualified  her,  after  her 
death  in  1766,  why  not  put  an  end  to  all  her  anxieties  abont  Gideon's  soe- 
cession,  by  producing  the  evidence  of  the  marriage,  and  acknowlei^iog 
Gideon  as  the  legitimate  as  well  as  de  facto  heir,  when  the  poor  mother  was 
no  longer  living  to  wound  her  pride,  by  asserting  her  claim  as  the  lawful 
mother  of  the  heir  of  Busts? 

Lady  BuBta  was  most  anxious  to  get  the  succession  to  the  Girlsta  bonds 
for  Gideon  in  1763.  She  fiiiled  in  this,  on  the  ground  that  be  was  not  the 
nearest  heir,  which,  if  legitimate,  he  unquestionably  was.  Can  it  be  believed 
that  at  this  time  she  had  evidence  in  her  possession  that  would  have  settled 
this  in  Gideon's  favour,  and  yet  that  she  withheld  it  ?  The  successioa  was 
not  taken  up  by  Lady  Sym bister  and  Ollaberry  till  1767,  by  which  time 
Barbara  was  dead,  and  when  her  family  pride  would  have  given  way  to 
Gideon's  interest.  In,  truth,  a  very  proud  woman  of  her  rank  in  society. 
living  in  a  circle  of  obsequious  friends  and  dependents,  would  have  scorned 
to  square  her  conduct  by  the  opinion  of  those  she  looked  down  npon  ;  and 
if  not  before,  would  now  at  least  have  secured  her  object,  by  producing  the 
evidence  of  the  marriage  she  is  supposed  always  to  have  intended  to  leave 
behind  her. 

For  though  she  might  be  determined  to  persevere  in  this  most  nnacconnt- 
able  concealment  during  her  life,  qualis  ab  incepto,  &c  the  theory  is,  that 
it  was  her  intention  to  leave  the  certificate  and  an  acknowledgment  of  the 
marriage,  and  that  she  did  so  in  a  letter  to  Lady  Symbister.  Is  there  any 
rational  theory  for  doing  this  to  Lady  Symbister,  instead  of  inclosing  it  at 
once  to  Gideon  himself,  her  favourite  grandson,  then  living  in  the  house 
with  her,  the  person  certainly  most  interested  in  it?  And  why  pat  it  into  a 
concealed  drawer,  so  as  not  to  be  discovered  till  1799,  instead  of  putting  it  np 
with  her  settlement  in  favour  of  Gideon  ?  She  took  abundant  care  that  the 
deed  bequeathing  to  him  her  moveables  should  come  to  his  hand ;  would  she 
not  have  taken  more  especial  care  that  the  document  bequeathing  the  fer  more 
precious  gift  of  legitimacy  should  reach  him  also  ? 

Lady  Busta's  conduct,  considering  her  love  for  Gideon,  and  kindness  to 
him,  and  acknowledgment  of  him  as  her  grandson,  and  concurrence  in  be- 
stowing the  family  estate  upon  him,  is  quite  irreconcileable  with  her  belief 
of  his  legitimacy,  and  suppression  of  the  evidence  of  it  during  her  life.  Besides, 
it  is  difficult  to  see  how  she  could  have  suppressed  this  evidence,  if  it  really 
was  so  that  the  certificate  was  found  on  John  Gilford's  body.  There  mnsc 
have  been  too  many  witnesses  to  this  fact,  who  would  have  divulged  it  to 
Gideon  when  he  grew  op,  as  well  as  to  others ;  and  on  slight  evidence  it 
would  have  been  believed  when  they  saw  him  treated  as  a  legitimate  son 
of  the  family,  and  the  estate  bestowed  upon  him,  and  he  in  quiet  possession. 
Under  such  circumstances  there  would  have  been  no  doubtful  repute. 

The  supposed  discovery  of  the  certificate  in  1799,  I  consider  as  a  pure 
romance,  not  so  much  from  any  irreconcileable  contradiction  among  the  wit* 
nesses  who  speak  to  it,  as  from  the  utter  impossibility  of  its  being  tme,  de- 
duced from  the  real  evidence  in  the  cause.  Mrs  Admiral  Fraser  (P.  P. 
p.  46,  G,)  ssys  that  Lady  Busta  was  a  very  clever,  sensible  woman,  and  the 
correspondence  with  Mr  Anderson  bears  her  out  m  this  opinion.     Now,  it 
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was  a  fiingnlar  mode  of  leaying  evidence  of  the  marriage  for  Gideon  to  con-  17  F«b.  1837. 
ceal  it  in'ii  chest  of  drawers  which  was  to  go  to  Symbister ;  and  next,  it  is     V^^s/^^i/ 
remarkable  that  thoagh  Lady  Symbister  is  described  by  Dr  Jack  (P.  P.  Giffbrd  o. 
p.  S2)  D,)  as  a  lady  of  great  kindness  and  conrtesy,  designing  herself,  in  * 

a  letter  in  1773,  as  Gideon's  affectionate  annt,  and  stated  to  have  been  so  Opinions  of 
delighted  to  have  evidence  of  her  brother's  marriage,  and  with  the  permis-  Consulted 
sion  to  declare  what  she  had  always  believed,  and  who  desired  all  the  ser-  ^ 
vants  to  give  the  story  of  the  marriage  and  certificate  the  widest  circula- 
tion, and  yet  it  never  reached  Gideon.  Further,  Mrs  Jack  was  with  her 
at  her  death,  (p.  41,  C) ;  she  was  her  niece ;  that  is,  Dr  Jack  was  Symbister's 
nephew ;  and  if  she  had  neglected  it  till  then,  surely  she  would  have  entrust- 
ed this  precious  document  to  Mrs  Jack,  to  convey  to  Gideon ;  but  this  she 
never  does,  and  this  conduct  is  quite  unaccountable,  if  she  ever  saw  the 
certificate,  so  that  the  discovery  of  it  in  1799  cannot  be  true.  In  shorty 
if  Lady  Busta  had  all  along  preserved  the  certificate  as  the  evidence  of  a 
marriage  which  she  believed  to  have  actually  taken  place,  and  intended 
to  leave  it  for  the  establishment  of  it  in  favour  of  Gideon,  it  is  impossible 
to  conceive  that  she  would  have  addressed  it  to  Lady  Symbister  instead 
of  to  Gideon  himself,  or  would  have  put  it  into  a  place  of  concealment  which 
kept  it  hid  at  least  till  1799,  no  less  than  thirty  years.  Moreover,  her  whole 
previous  conduct  is  totally  irreconcil cable  with  the  notion  that  she  knew 
Gideon  to  be  legitimate,  and  could  at  once  have  satisfied  his  relations  and 
the  world  of  this,  and  yet  did  not,  while  she  loved  him  as  the  child  of  her 
bosom,  and  did  every  thing  in  her  power  to  promote  his  interest,  in  which 
she  was  thwarted  only  by  his  status  of  illegitimacy. 

This  conduct  on  her  part  shews  that  she  did  not  know  or  believe  him 
to  be  legitimate  ;  and,  in  addition  to  the  acquiescence  of  Barbara  Pitcairn 
to  the  same  effect,  makes  up  a  weight  of  evidence  which  will  make  the  cause 
into  which  it  is  thrown  greatly  to  preponderate,  and  no  longer  allows  us  to 
assume  that  there  was  an  equal  repute,  or  that  the  evidence  is  equally  ba- 
lanced, and  therefore  the  verdict  must  be  set  aside. 

I  have  little  more  to  add,  from  the  limited  view  of  the  evidence  I  have 
assigned  to  myself.  The  certificate  now  produced  is  said  to  be  the  identi- 
cal writing  found  on  the  body  of  John  Gifford  after  it  was  taken  out  of  the 
water.  It  is  first  mentioned  by  Ollaberry  in  a  letter  in  1803,  and  is  sent 
by  him  to  Balfour  in  a  letter,  September  1805. 

If  this  be  a  forgery,  I  am  quite  clear  that  Gideon  is  entirely  innocent 
of  it.  I  did  not  concur  in  the  criticism  which  was  made  on  the  corre* 
spondence  in  1808*9,  to  make  out  his  accession  to  it.  Neither  do  I  believe 
that  part  of  Ollaberry's  declaration,  where  he  says  that  Gideon  wrote  the 
scroll  of  the  certificate,  and  he  copied  it.  Gideon  is  described  by  all  the 
witnesses  who  speak  of  his  character  as  having  been  an  honourable  man.  No- 
thing which  appears  in  these  voluminous  proceedings  shews  any  thing  else ;  and 
we  may  fairly  conclude  that  he  left  it  inoperative  in  his  agent's  hands,  only  be- 
cause, doubting  its  genuineness,  or  perhaps  believing  it  not  genuine,  he  dis- 
dained on  that  account  to  avail  himself  of  it.  If  he  had  instigated  it,  it  must 
have  been  with  the  view  of  making  use  of  it ;  but  he  never  did  use  it,  although 
it  is  quite  clear,  that  if^  in  1805,  he  had  served  himself  heir  as  the  legitimate 
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17  Feb.  1837.  son  of  John  GIfford,  OUaberry  would  aot  hare  opposed  it,  and  bis  tigbt  to  dat 
^"^mmy^    character  woald  have  been  now  anchallengeablei  in  virtne  of  the  Tweoanl 

Gifford  0.        prescription  of  retonrs.     The  certificate  ne^er  was  produced  and  foowfed 
'       '  on,  till  the  present  proceedings  took  place,  when  it  was  recoTend  firooi  Mr 

Opinions  of     Balfoor's  saccessor  in  basiness,  in  whose  hands  it  had  lain  since  OVUbmj 

Conwlted        ]^^  transmitted  it  to  him. 
"  ^^'  Ollaberry  in  his  declaration  says  he  forged  it.     He  might  think  it  nognsk 

crime  to  do  so,  since  he  might  surrender  his  claim,  as  he  did  in  the  cms  sf 
Aitbsness,  and  his  object  in  both  was  the  same,— to  get  money,  and  ks  got 
it.  Indeed,  he  says  he  thonght  it  an  innocent  deception.  It  was  essy  f« 
him  to  do  so.  His  gennine  writings  shew  he  was  a  good  penman.  A  duU 
born  under  sach  circnmstances  as  Gideon  was  would  be  supposed  to  bs  m 
under  a  promise  of  marriage.  This  would  come  to  be  magnified  into  SRsl 
marriage.  It  was  natural  to  suppose  it  would  be  performed  by  Fbkco,  the 
cousin  and  tutor  of  the  family,  who  was  drowned  with  the  &th«r.  Olb* 
berry  had  access  to  all  the  papers  of  Busta,  (Letter,  14th  December  1806» 
D.  P.  p.  67) ;  he  saw  that  William  and  Hay  had  often- witnesaed  deedi;  b 
must  haee  found  accounts  and  other  writings  of  Fisken  s ;  and  cutting  off  i 
small  slip  of  contemporary  paper  of  Jerrtyincks  from  some  of  the  docameDli 
in  the  Busta  repoeitories,  he  was  in  a  condition  to  make  out  a  certifiati 
corresponding  with  the  reports  of  the  country.  Having  purchased  a  chsrt 
of  drawers  at  Lady  Symbister's  sale,  and  from  bis  knowledge  of  her  sfiini 
that  she  had  at  some  time  got  such  a  one  from  Busta  houae,  be  coold  in* 
yent  the  supposed  discovery  of  it  in  1B03.  He  was  inaccurate  only  in  itatiag 
the  marriage  to  have  been  at  Busta,  instead  of  Wfaalsay.  That  part  of  the 
report  he  had  not  ascertained  with  sufficient  accuracy.  This  soems  the 
true  history  of  the  certificate.  We  have  the  testimony  of  Ollaberry  in  Ik 
declaration,  and  of  Gideon  by  bis  silence  and  non-use  of  it  as  a  genaioe  do- 
cument. Ollaberry *s  motive  was  altogether  mercenary, — a  motive  modi 
more  likely  to  induce  to  forgery,  than  to  influence  the  conduct  of  aa  occi- 
dental discoverer  of  the  proof  of  legitimacy  of  his  cousin  and  brother-in*lav, 
to  whom  he  was  indebted  for  previous  kindnesses.  He  would  havo  gireo 
it  up  to  him  at  once,  trusting  to  his  honourable  requital  of  conduct  oo  gcoo* 
reus  and  beneficial  to  him. 

I  do  not  trust  much  to  my  skill  in  the  comparatio  litenumm  ;  but  I  bi«o 
examined  the  documents  produced  with  all  the  attention  in  my  power,  umI 
I  am  satisfied  from  this  examination,  taken  along  with  all  the  facts  estsblisb- 
ed,  or  the  presumptions  arising  in  the  case,  that  in  this  respect  the  dedart- 
tion  of  Ollaberry  is  to  be  believed,  and  that  he  wrote  the  certificate*  UpM 
the  whole,  I  must  be  of  opinion,  that  although  the  onus  of  proof  lies  oa  the 
pursuer,  he  has  adduced  most  ample  evidence  to  set  aside  the  visrdicti  ui 
that  it  must  therefore  stand  reduced. 
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SPEECHES   OF   THE   JUDGES  IN   JAMES    KERR    (WILUAM  TATLOR'^ 

.     trustee)  V.  HUGH,   EARL  OF  EGUNTOM's  TRUSTEES,  AND  JOHN  .  '      ^ 

.    Marshall's  trustees.  •  ' 

\ 

Lord  PresidenL — I  have  carefully  considered  the  Acta  of  P^riiament  re«  Lord  Pkh- 
ferred'to  by  the  parties,  and  hare  formed  a  very  decided  opinion  aa  to  the  dent's  Speech, 
qaeation  now  before  o8«  In  the  first  place,  it  appears  to  me  to  be  perfectly 
plaioy  that  the  object  and  intention  of  the  Legislatnret  in  these  enactments, 
waa,  aa  fiur  as  possible,  to  pat  an  end  to  the  old  procednre  of  taking^  praef, 
en  commission.  This  method  of  procedure  was  disagreeabie  not  only  to  the 
House  of  Lords,  but  also  to  ourselves.  But  the  grievance  which  it  occ&<« 
Stoned  to  the  House  of  Lords  was  prodigious ;  and  the  feeling  of  that  grie4 
vance  chiefly  led  to  the  introduction  of  jury  trial  into  this  country.  In  in«4 
terpreting  the  acta,  therefore,  we  ought  to  endeavour  so  to  construe  them 
as  to  give  effect,  as  far  as  possible,  to  the  intention  of  the  Legislature  and  ttt 
extend,  as  far  as  we  can,  the  provisions  in  favour  of  jury  trial. 

I  have  formed  my  opinion  upon  two  clauses  in  the  act  of  1819.  I  do  nof 
go  farther.  The  first  of  these  is  the  12th  section  of  the  act»  In  this  see^ 
tion,  the  words  *  beneficially  applicable '  are  unfortunate.  It  ia  a  loose  phrasc^^ 
and  capable  of  many  constructions.  It  may  mean  beneficially  applicable  in  ra-i 
gard  to  the  matter  at  .issue,  or  in  regard  to  the  mode  of  proof,  or  in  regard 
to  the  time  that  may  be  occupied  in  ascertaining  the  facts.  These  are  dif-r 
ferent  senses  in  which  the  phrase  may  be  understood.  But  I  cannot  inter'* 
pret  it  as  having  reference  to  the  mere  question  of  difficulty,  as,  if  that  were 
ita  meaningt  you  might  have  an  argument  raised  in  every  case,  as  to  whetheir 
er  not  it  was  one  which  would  be  attended  by  di£Bculty,  if  tried  by  at 
jury.  But,  besides,  I  cannot  take  this  clause  by  itself.  I  roust  consider  it 
in  connection  with  the  13th  section.  By  this  section  it  is  provided,  that 
the  powers  of  taking  proof  on  commission  shall  remain  to  the  Court,  '  sav^ 
*  and  except  in  the  cases  concluding  for  damages  herein'  before  enumerated.* 
This  is  just  equivalent  to  saying,  that  in  such  cases  it  shall  not  be  competent 
to  take  proof  on  commission ;  for  wherever  a  general  power  is  conferred 
under  an  express  exception,  this  must  be  held  to  mean  that,  in  regard  to  the 
inatter  excepted,  no  such  power  shall  be  exercised.  Take,  for  instance,  the* 
case  of  a  trust-deed,  in  which  the  trustees  are  empowered  to  name  a  factor,  and 
which  also  contains  a  power  to  them  to  allow  a  competent  salary  to  the  fiictor,; 
provided  he  is  not  one  of  themselves.  Does  this  not  amount  to  a  prohibition,, 
not  certainly  to  their  naming  a  (actor  from  their  own  imnber,  but  to  thsib 
allowing  a  salary  to  a  factor  elected  from  xhm  own  number  ?  Now,  herer 
the  case  is  the  same :  the  prohibition  is  equally  express  against  our  powenp 
ef  taking  proof  on  commission  in  actions  of  damages.  I  regret  that  I  have; 
been  compelled  to  arrive  at  this  conclusion,  especially  on  ny  own  account,, 
as  tfaia  case  will  probably  come  to. be  tried  by  ma    Bi\t,  at  the  same  timet 
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10  Mar.  1837. 1  mnet  say  that  I  never  saw  a  simpler  coal  case,  as  it  is  set  forib  in  tlie 

^^^V^»^  mens.  The  defenders  are  charged  with  working  the  coal  so  close  lo  the  roof 
Kerr  v.  Earl  gg  to  leave  an  imperfect  support,  thereby  occasioning  an  inandatibn,  to  the 
Trusted  ancl  ^^j^^  ^^  ^  adjoining  coal-pit.  I  do  not  know  what  technical  lenna  inaj 
OUiers.  be  requisite  to  prove  this  chkrge.    It  is  impossible  to  foresee  what  difficaltiei 

of  this  kind  may  occur.     But,  in  regard  to  the  matter  of  he%  aU^ped,  it  k 
the  simplest  of  all  the  coal  cases  I  ever  knew. 
Lord  Justice-       Lord  Jurtice-  ClerL^^In  r^ard  to  the  question  of  power,  and  ia  Teferanoe 
£!!l!!k  ^  ^®  Acts  of  Parliament!  which  I  have  carefully  consfderedi  I  am  sorry  lo 

say  that  (  have  been  led  to  form  a  very  decided. opinion  in  entire .confonni- 
*  ty  wkh  that  n6w.eaq>r^Bsed  by  yoor  Lordshipu    I  shall  notr  state  tfie  grooda 
'  m^on  which  I  rest  that  opinion.  '  1  agree  in  tha  geiiera)  obserratibn^  made 
by  yoar  Lordship,  as  to  the  great  object  which  the  Xiegisraliire  had  in  Tiev 
in  framing  these  enactments.     The  object  was  to  extend  Ae'beaefita  of 
jury  trial  to  Scotland,  and  to  get  rid,  a6  faras  possible,  of  the  system  of  tak« 
in^  proofJB  on  commission  in  any  case.    The  evils  of  this  system  had  heea 
deeply  felt,  itnd  the  House  of  Lords  had  repeatedly  complained  of  i|.     I  sat 
^  the  Commission  in  1810,  and  I  remember  that  it  was  then  the  opinkm  of 
amuiiber  of  the  CommissionerB-:^-!  do  not  say  how  many — that  that  o] 
oiq;ht  to  be  s^pers^ded  by  jury  trial,  at  least  in  many  cases.    Nothing 
theii  done,  in  consequence  of  this  opinion ;  but  we  know  that,  in  1816,  aa 
act  was  passed  for  the  purpose  of  introducing  jury  trial  to'ScOtknd.     Tlievo 
k  on^  iection  in  that  act  which  I  cannot  overlook,  in  eonsiderti^  the  pre- 
sent qnestibn-^that  is,  the  5th  eectiph,  by  which,  in  every  case  of  damage*; 
the  jury  ate  invested  with  the  absolute  power  of  assessing  the  amount  of  da- 
mages.   By  this  provision,  the  Court  was  for  ever  relieved  of  this  dnty» 
#hich  thenceforward  was  imposed  npon  juries  alone.     Then  1  cannot  en- 
tertain any  reasonable  doubt,  that  when,  in  1819,  the  L^slatnre  camo  to 
^     enumerate  a  class  of  cases,  as  appropriate  to  the  Jury  Court,  it  mcaot  to 
declare  that  it  was  proper  and  expedient  that  all  these  cases  should  bo 
tried  by  jury.     That  I  take  to  be  the  meaning  of  the  Ist  section  of  the  act; 
an(f  when  1  consider  it,  in  connection  with  the  previous  provision,  srbkfa 
rode  over  the  whole  of  the  new  act,  viz.  (hat  the  jniy  should  poescse  the 
aole  power  of  assessing  damages,  I  cannot  understand  it  to  mean  any  thing 
hut  that  the  whole  of  this  class  of  cases  was  withdrawn  from  the  jurisdiction 
if  the  Court  of  Session.    Then  it  appears  to  me  that  the  whole  of  the  sec- 
tions which  follow  the  three  first  apply  to  the  non- enumerated  cases  only, 
ind  have  no  reference  to  that  class  which,  by  the  first  section,  were  appro-* 
priated  to  the  Jury  Court ;  and  it  is  a  strong  circumstance,  that  this  iaier- 
pretation  seems  to  have  been  in  entire  conformity  with  the  understanding  of 
the  whole  profession ;  for  is  there  a  single  case  rince  the  date  of  that  act— 
with  Che  exception  of  the  non*enumerated  cases— in  which  the  Court  baa 
been  called  upon,  as  now,  to  withdraw  it  from  the  cognisance  of  a  jory  ? 
I  know  of  no  instance  of  this ;  1  have  heard  no  auch  instance  stated ;  nsd 
therefore  1  conclude  that,  until  dow,  it  has  been  the  general  nnderstaiiding 
of  practitioners  of  the  Court;  and  of  the  dountr^  at  large,  thai  each  a 
proceeding  was  incompetent  under  the  act.     Then;  wiih  regard  to  the  12Ui 
section,  I  an  very  much  of  the  same  opiaion  as  your  Lprddiip.     I  think 
that  it  embraces  only  the  eases  not  enunierated ;  and  the  condndiDg  worda 
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ftflbe^8eGti<m,  which  have  been  eo  mucli  relied  upon,  ought,  as  I  think,  in  10  Mar.  1837. 
hat  construction;  to  be  applied  only  to  the  same  class  of  non>endmerated     V^^y^k^/ 
cases.    It  refers  to  cases  turning  upon  matters  of  complicated  accounts,  ^^"  ^  ^'1 
which  cannot  properly  be  the  subject- matter  of  actions  of  damages ;  and  then  Xrustees  and 
it  goes  on  to  refer  to  other  matter,  to  Which  trial  by  jury  is  not  beneficially  Others, 
applicable.'   Now,  can  I,  with  any  regard  to  the  general  meaning  of  the     ~~     .    . 
statute;  interpret  these  words,  which,  as  your  Lordship  observed,  are  ratbes  cierk*»"^  ^^^' 
loose  end  ambiguous  in  themseli^es;  to  extend  to  actions  of  damages,  when  Speeclw 
I  remember  the  clause  by  which  it  is  provided  that  such  actions  shall  be  de- 
termined by  a  jury,  unless  ao  far  as  they  involve  questions  of  law  or  rele^ 
▼ancy?  Then,  the  18th  ileisdnn  furnishes,  I  do  think,  a  most  important  ad*  ^ 

dition  to  the  argument  The  Mivinj^  clause,  in  that  section,  rides  over  the 
whole  act;  The  section  appears  to  roe  most  positively  to  say,  thai  it  shall 
be  c6mpetent  to  the  Court  of  Session  to  take  proof  on  commission  in  all 
cases,  save  and  except  the  casea  enumerated.  We  are  thus  thrown  back  to 
the  .1st  section,  in  which  these  cases  are  enumerated,  and  we  find  that  ac- 
tions of  damages,  such  as  the  present,  form  one  branch  of  them.  The  IStb 
section  appears  t«  me,  therefore,  distinctly  to  provide,  that,  in  such  a  case* 
as  the  present, -it  is  incompetent  for' the  Cotirt  to  order  aproof  on  commis-- 
sion.  I  agree  with  the  remark  of  the  Deah  of  Faculty,  that,  after  the  dis" 
tinct  provision  of  the  1st  section,  nothing  but  express  words,  which  could 
leave  no  doubt  that  the  enumerated  cases  were  referred  to  by  the  1 2th  sec- 
tion, would  entitle  us  to  put  any  construction  on  that  section  at  variance- 
with  the  former.  I  have  looked  into  the  other  acts  referred  to,  and  find 
nothing  in  them  to  warrant  such  a  construction.  It  would  be  a  contradic- 
tion to  the  previous  enactment,  which  nothing  but  express  words  would  en- 
title us  to  give  effect  to.  I  have  also  attended  to  that  section  of  the  6.  Geo. 
IV.  in  which  it  is  declared  that  the  ennmenited  cases  shall  be  discussed  and 
determined  in  the  Jury  Court. 

*  There  is  another  section  in  the  same  act,  which  seems  to  me  to  be  of  con- 
siderable importance  to  the  present  question,  although  it  has  not  been  ad- 
verted to  by  the  counsel  on  either  side — ^I  mean  the  83d  section,  which  con-* 
tains  several  importsnt  provisions.     It  relates  to  the  ponder  of  the  Jury 
Court  to  remit  cases  to  the  Court  of  Session,  in  various  circumstances,  and 
eOQcludes  with  these  words :    *  And  if  there  shall  remain  matter  of  foct 
^  to  be  ascertained  between  the  parties,  the  said  matter  shall*  be  tried  by 
^jufy.*-    It  seems  here  clearly  contemplated-  by  the  Legislature,  that  in  all 
^ose  cases  enumerated  as  peculiarly  appropriate  to  the  Jury  Court,  and  in 
.which  JBtny  question  of  law  or  relevancy  had  occurred  to- justify  a  remit  to 
tbe  Court'of  Session,  that  still  in  such  cases,  where  any  matter  of  fact  re-' 
nndned  disputed  by  the  parties,  it  should  not  be  competent  to  the  Court  of 
Session  to  allow  a  proof  on  commission  of  such  matter  of  feet,  or.  to  do  any 
thing  but  to  remit  the  case  to  the  Jury  Court,  there  to  be  disposed  of  by  jury, 
trial.     I  do  think  that  the  provisions  of  this  section  are  quite  in  consistency 
frith  the  construction  which  I  hold  to  be  the  fair  construction  oF  the  act  1819. 
If  a  door  is  to  be  opened  for  the  consideration  of  the  applicability  of  trial 
by  jury  to  each  of  those  cases  so  familiarly  known  as  jury  cases,  if  parties 
are  to  be  allowed,  in  every  case  of  this  description,  to  enter  npon  a  discus' 
sion  as  to  whether,  in  its  peculiar  circumstances,  it  is  one  to  which  jury- 
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10  Mar.  1837.  trial  is  or  is  not  beneficially  applicable,  it  is  obvions  thlit  the  eonnB  of  ji 

^'xtf'V^^     would  be  constantly  embarrassed  by  needless  discassions.     We  know  tial 
Kerr  v.  Earl    there  are  many  cases  in  which  trial  by  jnry  is  attended  with  great  tnniUe^ 

Trustees^and'  ^^^  ^^^^  ^^  ^^^  parties,  but  also  to  the  counsel,  judges  and  jnry ;  and  if  a 
Others,  door  18  to  be  again  opened  to  the  admission  of  the  question  in  each  of  tiieBe« 

~T    .       whether  it  will  be  most  beneficially  disposed  of  by  jnry  trial,  or  by  takiag 
Clerk's  proof  on  commission,  it  may  be  seen  very  clearly  what  will  be  the  resak : — 

Speeclv  the  matter  will  just  be  thrown  as  loose  as  erer  it  was,  and,  in  every  iaatance^ 

it  will  fall  for  the  Court  to  decide  whether  the  parties  are  to  be  admitted  to^ 
or  excluded  from,  jury  trial. 
Lord  Gilliea*8      Lord  Gillies, — I  am  sorry  to  say  that  I  have  arrived  at  a  totally  diffenat 
Speech.  conclusion ;  and  I  will  state  the  grounds  upon  which  I  have  formed  ny  opi- 

nion.    Ever  since  jury  trial  was  introduced  into  Scotland,  or  at  least  aloiost 
ever  since,  certain  cases  have  been  enumerated  as  peculiarly  fitted  for  that 
yiode  of  trial.   They  are  well  known  by  the  name  of  the  enumerated  cases,  and 
the  others  go  by  the  name  of  the  non-enumerated  cases.    The  question  before 
us  is,' whether  we  have  the  power  in  any  of  the  enumerated  cases,  and  ander 
any  circumstances,  of  sending  them  back  from  the  Jury  Court  to  the  Coon 
of  Session,  as  a  Court  more  fitted  for  their  disposal.    I  difler  totally  firoai 
the  assertion,  that  to  all  the  cases  of  this  class  trial  by  jury  is  beneficially  ap> 
plicable.     During  the  short  period  in  which  the  Jury  Court  has  existed  ia 
Scotland,  many  cases  have  occurred  belonging  to  this  class,  and  which  were 
so  ill  adapted  for  trial  by  jury,  that  we  have  found  it  expedient  to  urge  the 
parties  to  settle  them  otherwise.     But  I  need  not  say  any  thing  to  prove  the 
frequent  occurrence  of  such  cases ;  for  the  Dean  of  Faculty  himself  informed 
us,  that  in  England  such  cases  frequently  occur  ;  and  that  there  the  evil  ia 
so  severely  felt,  of  being  compelled  to  try  them  by  jury,  that  the  Jndgea  have 
endeavoured  to  obtain  an  Act  of  Parliament  to  invest  them  with  that  very 
power  which  is  now  questioned  whether  we  possess.     But  the  point 
DOW  to  settle  is  not  whether  a  bill  ought  to  be  prepared  to  give  us  such  a  po' 
but  whether  the  acts  which  are  passed  do  not  confer  upon  us  the 
power  which  the  Judges  of  England  so  deeply  feel  the  want  of.     It  baa 
said,  that  no  cases  of  complicated  accounting  can  be  expected  to  occur  i 
actions  of  damages.    I  totally  differ  from  this  position.     All  actions  in 
gard  to  moveables  may  give  rise  to  such  questions.     Take  the  caae  of  aa 
action  of  damages  for  wrongous  imprisonment  upon  a  meditatione  fngae 
rant,  where  the  party  denies  that  he  owes  any  thing  to  the  defeader, 
asserts  that  the  balance  of  their  transactions  shews  a  result  in  bis  fisToar. 
This  at  once  raises  a  question  of  accounting,  which  may  be  the  moot  compK-^ 
cated  that  ever  came  before  the  Court.     Many  such  actions  may  be  figsred; 
and  it  must  be  admilted,  that  many  of  the  enumerated  cases  do  occur,  in« 
volving  inquiries  as  to  which  jury  trial  cannot  be  said  to  be  beneficially  ap* 
plicable. 

The  question  then  is,  whether,  in  such  cases,  we  are  excluded  by  the  ala- 
tutes  from  trying  them  otherwise  than  by  a  jury.  It  has  been  eaid  tfaa% 
the  power  of  assessing  damages  shews  that  they  are  exclusively  appropriate 
I  to  trial  by  jury.  It  is  true  that  the  jury,  by  these  enactments,  posseesea  tba 
power  of  assessing  damages ;  but  that  is  only  if  they  find  for  the  paxmner. 
But  it  does  not  follow,  that,  if  they  do  not  find  for  the  pursuer,  but  remit  tha 
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to  the  Coirt  of  Seauon,  to  bo  disposed  of  by  thonii  that,  in  that  oVent,  10  Bfar.  1B37. 
4ho  caso  mast  go  back  to  the  jury  for  nlUinate  disposal.    By  the  59.  Groo.     V^s^^^^ 
III.  the  Coart  of  Session  are  bound  at  once  to  send  all  actions  of  damages  Ken-  ^^^J^}^ 
to  the  Jury  Court.    This  was  an  early  enactment,  and  has  nerer  been  de-  Xruste«  amT 
parted  from.     The  moment  defences  are  lodged  in  such  cases,  the  Court  of  Oiben. 
ifiession  ceases  to  have  further  jurisdiction  in  regard  to  them.    They  are  im«  *  ^TQiii:  tg 
mediately  sent  to  the  Jury  Court,  and  that  court  is  required  to  settle  an  Speech. 
issue  for  triiJ.    By  this  act,  then,  there  are  two  classes  of  cases  provided  for 
— 4he  onamerated  and  the  non-enumerated.    In  the  latter,  the  Lord  Ordi* 
nary  is  empowered  to  prepare  issues ;  but  in  the  enumerated  he  has  no 
power,  but  to  remit  to  the  Jury  Court,  to  have  an  issue  prepared  there* 
Then  we  come  to  section  12.  of  the  act,  and  there  we  find  it  enacted, 
«  That  it  shall  be  competent  and  lawful  4ot  the  Jury  Court,  when  it  appears 
^  to  the  said  Court,  in  the  course  of  settling  an  issue  or  issues,*  kc»    This 
ahewB  that  the  section  alludes  to  that  class  of  cases  in  which  the  issues  are 
prepared  in  the  Jury  Court,  not  in  the  Court  of  Session.    The  section  pro^ 
irides,  in  regard  to  them,  that  when  there  is  a  4|uestion  or  questions  of  law 

*  or  relevancy  involved,  it  shall  be  competent  to  the  Court  to  remit  bock  tbo 
whole  process  to  the  Court  of  Session,  in  order  *  that  the  question  or  qnea- 
'  tions  of  law  or  relevancy  may  be  considered  and  determined  there.'  I 
read  this  portion  of  the  clause,  with  reference  to  another  section,  to  which  I 
ahall  presently  refer.  Then  comes  the  important  clause,  in  which  it  is  for* 
ther  provided, '  That  it  shall  be  competent  for  the  Jury  Court,  when  it  ap* 
•*  pears  te  the  said  Court,  in  the  course  of  settling  an  issue  or  issues,  that  a 
'*  case  turns  upon-  matter  of  complicated  accounts  or  other  matter  to  which 

^  trial  by  jury  is  not  beneficially  applicable,  to  remit  back  the  whole  process 
■*  and  productions  as  aforesaid.'    It  is  said  that  this  relates  only  to  the  noa* 
'enumerated  cases.     1  think  that  it  refers  to  both  classes;  but  if  it  is  appli* 
<«able  only  to  i»ne  class,  I  would  say  that  it  is  applicable  only  to  the  enume- 
rated cases ;  because,  in  the  non- enumerated  cases,  the  issues  are  settled  by 
<the  Court  of  Session  generally,  and  in  the  enumerated  cases,  that  duty  is 
imposed  solely  upon  the  Jury  Court.     Now,  the  section  says,  that  it  shall 
be  competent  for  the  Jury  Court  to  remit,  when  it  appears  to  them,  in  the 
-'  course  of  settling  an  issue  or  issues,*  that  the  case  is  one  to  which  trial  by 
jury  is  not  beneficially  applicable.    This  section,  therefore,  appears  to  me 
to  be  unambiguous,  and  to  refer  clearly  to  the  enumerated,  as  well  aa  the 
-non-enumerated  cases. 

Reference  is  made  to  section  13,  as  inconsistent  with  this  view ;  but,  with 
great  deference,  1  would  say,  that  this  conclusion  is  founded  on  a  great  mis- 
take  as  to  the  meaning  of  that  section.    It  provides,  *  That  nothing  in  this 

*  act  contained  shall  extend,  or  be  construed  to  extend,  to  prevent  the  Court 

*  of  Session,  in  either  of  its  Divisions,  or  the  Lords  Ordinary,  (save  and  ex- 

*  cept  in  the  cases  concluding  for  damages,  herein  before  enumerated,)  or 

*  the  Judge  Admiral,  &c.  to  take  proof  on  commission.'  Now,  it  is  said» 
why  save  and  except  the  cases  concluding  for  damages  ?  For  this  plain  rea- 
son, that  such  cases  were  not  before  the  Court  of  Session.  The  Court  of 
Session  had  nothing  to  do  with  them,  and  had  no  jurisdiction  in  regard  to 
them.  They  belonged  exclusively  to  the  Jury  Court,  and,  therefore,  in 
them  the  Court  of  Session  had  no  power  to  order  proof  on  commiasiou. 
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16  Mar.  1837*  Bat  it  ia  perfectly  plain  that  no  inference  can  be  dravm  to  limh  tiie 

S^*y^^  of  the  Jury  Court  from  this  saving  clausei  introduced,  perhape  nnneoenaril)^ 
Kerr  v.  Earl  ^g  xq  cases  in  which  the  Court  of  Session  could  not  allow  proof  on  comiiii»> 
Tru>t^  and  ^^*^*  ^^?h  hecause  they  were  not  before  then.  If  the  section  had  noa 
Others.  contained  this  exception,  it  might  have  been  contended  that  tlie  Covrt  of 

~7~;      ,    Session  might  have  ordered  proof  on  commission  in  the  ennmeimted  caec^ 
Speech*  before  remitting  them  to  the  Jury  Court. 

I  have  very  little  more  to  say ;  but  there  ia  a  clause  in  the  act  of  6k  Ge^ 
IV.  which  appears  to  me  to  be  of  great  importaocci  and  on  which  aofficiem 
•tress  has  not  been  laid.  The  28tb  section  of  that  statute  enacts,  *  That  tha 
f  provisions  of  the  said  act  of  the  59.  Geo.  III.  by  which  it  is  directed  thai 

*  certain  actions  be  remitted  to  the  Jury  Coart,  but  that»  previooa  to  tlMir 

*  being  so  remitted  to  the  Jury  Court,  questions  of  law  or  relevancy  may  be 

*  raised,  pleaded  and  decided  in  the  Court  of  Session^  shall  be^  and  the 
<  are  hereby  repealed/  Now,  I  beg  you  to  observe,  that  this  repealing 
refers  to  the  12th  aection  of  the  act  of  1819,  and  to  the  first  part  of  tbtt 
•action.  By  this  latter  statute  the  first  part  of  that  section  is  expressly  re- 
pealed ;  but  the  second  part  is  not  repealed.  The  repeal  is  confined  to  that 
part  of  the  section  which  refers  to  remitting  cases  on  questions  of  kw  or 
relevancy  alone.  Now,  when  one  part  of  a  section  is  exprasaly  repealed^ 
and  the  part  immediately  following  is  not  repealed,  it  follows  Uiat  tbe  ii 
tion  of  the  Legislature  was  not  to  repeal  that  second  part.  I  hare  not 
aidered  that  part  of  the  6.  Geo.  IV.  referred  to  by  the  Lord  Jnati€e-C]eIl^ 
aa  it  is  not  in  the  printed  papers,  and  I  was  led  to  believe  that  all  the 
tiona  which  bore  any  reference  to  the  question  were  contained  in 
printed  papers.  But  I  am  of  opinion,  for  the  reasons  already  stated,  that 
4be  Jury  Court  has  the  power  of  retransmitting  such  of  the  enumerated  caws 
to  the  Court  of  Session,  aa  they  think  unfitted  for  jury  triaL  Asd  there 
must  be  very  few  cases  in  which  we  would  be  called  upon  to  exercise  that 
power  which  the  English  Judges  are  so  anxious  to  posaees. 

Lord  Cock-         Lord  Cochbum, — This  case  is  of  vital  importance  to  the  fittnre  conditiaa 
burn's  Speech,  of  jury  ti'ial  in  dvil  causes  in  this  country. 

This  mode  of  investigating  facts  was  originally  introduced  with  audi  ca»> 
tion,  that  no  entire  cause  was  allowed  to  be  sent  for  trial,  but  only  asch  de- 
tached issues  aa  the  Court  of  Seasion  thought  <  expedient.'  If  thia  had  becsi 
deemed  aafe  as  an  ultimate  system,  there  was  no  reason  for  altering  thia  pio* 
vision  of  the  original  act ;  (55.  Geo.  III.  c  42,  sect.  I.  1815.)  But  it 
altered  very  materially,  and  by  a  very  marked  step,  in  the  very  next 
(59.  Geo.  III.  c.  35,  sect.  1.  1819,)  which  declares  certain  cansea  to  he 
proper  for  trial  by  jury ;  and,  accordingly,  enacta  that  theae  $haU  be  aeal 
to  the  Jury  Court  far  trial,  except  in  the  single  event  (as  I  think)  of  then 
being  legal  questions,  which,  in  the  opinion  of  the  Court  of  Seaaioii,  ought 
to  be  determined  first.  The  third  act  (6.  Geo.  IV.  c  120, 1825,)  not  ooly 
enlarged  the  description  of  these  cases,  but  took  away  the  power,  fomaorly 
given  to  this  Court,  of  abstaining  from  remitting,  in  order  that  auppoaed 
questions  of  law  or  relevancy  might  be  discussed  here.  The  fourth  and  last 
act  (1.  Will.  IV.  c.  69,  1830,)  confirms  these  caaea,  aa  apprapnatato  trial, 
and  makes  it  competent  to  fix  the  facta,  even  of  conaistoriiJ  caaea,  by  vetdida. 

Theae  atatutea  all  demonstrate  a  steady  and  progressive  confidence  io  the 


APPENDIX.  Ill 

tyEsteui'of  trial  by  joiy,  aiid  an' increased  leadaiMff  fo  liaTe  tWcteictar  of  It) Ifai  16371 

the  caaes  that  are  to  be  m  diapoeed  of  fixed  by  PtoliaueDt.    Accofdidgly,  io     ^^y^*"^ 

far  ae  I  cao  di«coyer»  no  attempt  has  erer  been  made  till  now  to  get  the  Kerr  v.  Etrl 

Conrt  to  ezercUe  any  discretion  as  to  the  fit  application  of  this  system  M  ^^^^|^^^ 

any  of  those  ennmerated  cases.    Whenerer  a  case  has  been  broogfat  within  Oiben. 

the  statntory  description,  it  has  always  been  nnderstood  that  its  couse^  in      -r^"* 

so  fiur  as  the  facts  were  concerned,  was  determined*  bum's  flpsMfai 

I   Bat  the  doubt  that  has  now  been  rwsed  is,  whether  the  statates  fix  of^ 

cases  whatever  as  cases  of  which  the  facts,  if  they  are  to  be  intestigated  at 

all,  most  be  investigated  by  juries.  '  The  doubt  is,  whether  it  be  not  cofls^. 

potent  for  this  Court  to  withdraw  even  the  enumerated  cansea  firom  tM, 

whenever  it  may  happen  to  think  trial  inexpedieHi^ 

:   The  plain  result  of  this  is,  that  it  places  the  extent  to  which  trial  by  jnry 

Is  to  be  practised  entir^y  in  the  discretion  of  the  Court.    It  entitles  every 

party  to  contest  the  fitness  of  his  particular  ease  for  trial ;  and  jostafies,  and 

therefore  tempts,  a  vexatious  preliminary  discussion  on  tins  snlject,  even  ill 

the  clearest  case  of  damage,  such  as  that  arising  from  injury  to  land,  whetii 

the  title  is  hot  in  question*    Lords  Ordinary,  instead  of  being  guided  by 

general  rules,  which  quiet  the  parties  by  their  inflexibility,  may  order  trials, 

or  they  may  order  unfathomable  proofe  by  commisrion,  acoording  as  theiv 

habits  make  them  view  the  examination  of  given  subjects,  fiutiiliarly,  or  with 

dismay.    And  if  a  majority  of  the  Judges  in  either  Division  shonM  recur  td 

the  opinion  which  was  held,  at  no  great  distance  of  time,  by  many  mos^ 

eminent  lawyera,  that  trial  by  jury  is  beneficially  applicable  to  no  case  what^ 

ever,  the  whole  system  might  silently  disappear. 

I  can  find  no  ground  for  such  a  result  in  the  statutes*  Not  that  the  I2tli 
•section  of  the  act  of  1819  is  so  clearly  expressed  as  it  might  have  been,  if 
this  doubt  had  been  anticipated ;  but  that  the  pursuer's  construction,  which 
tends  to  promote  the  undoubted  object  of  the  Legislature,  and  is  therefore 
the  one  to  be  fisvoured,  is,  to  say  the  least,  as  satisfactory  as  that  of  the  de- 
fenders, which  tends  directly  to  obstruct  it. 

'  The  59.  Geo.  IIL  cap.  S5,  sect  1,  not  only  specifies  what  are  to  be  held 
proper  jury  causes,  but  enacts,  that  being  so,  they  shall  be  sent  at  once  to 
the  Jury  Court^  triaL  And  the  Jury  Court  is  not  merely  authorised,  hot 
is  imperatively  requiredj  *  to  settle  an  issue  or  issues,  and  to  try  the  same 
'  by  a  jury.'  The  two  next  sections  seem  to  me  to  introduce  sill  the  provi-* 
sions  that  were  thought  necessary  for  the  disposal  of  questions  of  preHminary  . 
law  or  relevancy  in  relation  to  these  enumerated  causes.  The  import  of 
them  is,  that  such  questions  are  to  be  settled  by  this  Court  b^ore  the  remits 
But  if  the  case  should  pass  this  stage,  and  the  remit  be  made,  I  am  indiae^ 
(though  I  admit  that  there  has  been  some  practice  against  this)  to  think 
that  these  questions  could  not  afterwards  be  revived,  but  that  the  province 
of  the  Jury  Conrt  consisted  in  merely  trying  the  case. 

And  when  the  first  part  of  the  12th  section  empowera  the  Jury  Court 
still  to  send  the  case  back  for  the  discussion  of  such  legal  matter  as  should 
be  discovered  in  trjring  to  settle  an  issue,  it  rather  appeara  to  me  that  there 
is  some  ground  for  maintaining  that  this  only  relates  to  the  non^ennmerated 
cases.  It  relates  to  '  the  cases  remitted  to  them  as  aforesaid;*  which  words 
may,  without  any  violencoi  be  applied  so  as  to  include,  not  the  csmtsjinatty 
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ID  Mar.  1837.  dUpoiedqfhfAe  t&ree  fiisi  fledioDB,  fant  thoM  immedial^  preoediig  tltf 

V^>y^»<^     12tb  claiiae ;  being  all  those  which^  thoagh  not  enumerated,  it 
Kerr  v.  Earl    tent  for  thiftConrt  or  for  the  Admiral  tjr  to  remit.    It  was  not 
T^SeMuod    ^  ^^®  mon  opportnnitiee  of  discnssing  legal  queetiona  in  these 
Otbeis^  in  the' enumerated  ones»  becaose  they  might  be  more  complicaied;  wfaicb 

""— ^  was  the  reason  why  they  were  pnt  on  the  roll  of  the  proper  jury  cmsk 

faticn'a  Speech.  H^^^^^^  ^^^  ^^^  ^  certainly  not  without  difficaUiea. 

Bat>  assuming  that  this  ^rst  part  of  the  12th  section  embraces  all  caw 
whatCTer,  the  second  part,  which  expressly  relates  only  to  causes  to  wUcb 
jury  trial  is  not  ^  beneficially  applicable,'  standa  in  a  very  different  sitoaliss* 
The:  gates  may  be  left  very  open  for  points  of  preliminary  law,  and  yet  ibil 
Tery  dose  against  speculations  as  to  the  expediency  of  proofe  by  commiiMr 
It  is  siud  that  the  words,  *  in  the  coune  €^  sealing  an  issue  or  issussy*  mait 
be  hield  to  comprehend  judicially  the  very  same  things>  in  every  part  of  tU 
same  clanse.  I  am  not  aware  of  any  necessity  for  such  construction,  when 
there  are  relative  words  which  give  the  same  expressions  difibrent  meaaiagi 
in  different  places,  even  of  the  same  section.  We  must  give  the  statuts  iks 
greatest  amount  of  consistency  that  we  can  upon  the  whole. 
.  Now,  the  attempt  to  extend  this  second  part  of  the  clause  to  the  eaim&t^ 
rated  cases  is  met  by  two  obstacles,  both  of  which,  to  my  mind,  are  amar*' 
monntable  i  Isi,  1  cannot  reconcile  this  construction  with  the  previous  poo- 
tive  enactment,  that  these  enumerated  cases  are  proper- for  trial  byjoiy* 
To  say  that  a  case  is  <  appraprieUe  for  jury  trial*  seeins  to  ne  exactly  to 
say,  that  it  ia  a  case  to  which  jury  trial  is  *  beneficially  appUeableJ  Tben^ 
fore,  the  defenden'  construction  makes  the  two  parts  of  the  act  coatradicl 
each  other.  What  the  statute  should  have  enacted,  according  to  then,  h, 
that  trial  by  jury  was  beneficially  applicable  to  no  case  whatever,  unlssi  the 
Court  of  Session  should  thudk  so.  Their  construction  makes  the  12lb  ase- 
tion  repeal  the  1st.  2<%,  I  cannot  reconcile  this  construction  withths  ISlh 
section,  which  enacts,  in  express  terms,  (though  it  be  printed  pereDtheci* 
cally,)  that  the  Court  has  no  power  to  take  proof  by  oommisaion,  by  renil, 
4>r  tit  presentiot  in  the  enumerated  cases.  I  cannot  believe  that  the  ststate 
meant  to  exclude  these  modes  of  proof  from  the  enumerated  cases,  except 
on  the  supposition  that  it  meant  that  these  cases  should  positively  have  their 
iacts  investigated  by  jury ;  because,  otherwise,  it  virtually  debara  them  fnm 
bi»ng  investigated  at  all. 

'  If  the  case,  therefore,  had  depmded  on  this  statute  alone,  I  should  hsfe 
held  that  the  cause  being  on  the  catalogue  of  proper  jury  cases,  and  there 
being:  no  question  of  law,  and  the  facts  being  disputed,  it  was  not  in  the 
power  of  the  Court  to  prevent  a  trial.  But  the  matter  is  made  clear  by  th^ 
subsequent  acts. 

'  The:6.  Geo.  IV.  cap.  120,  enlarges  the  description  of  appropriate  jsry 
causes,  and  compels  this  Court  to  send  them  forward  for  trial  without  wait* 
ing  to  discuss  any  legal  question.  But  due  provision  is  made  for  the  diepo* 
sal  of  such  matter,  by  a  clause  which  was  not  noticed  at  the  bar,  bat  eessv 
to  me  to  be  decisive.  It  is  the  33d,  which  introduces  a  totally  new  est  ef 
regulations  upon  this  subject.  Its  substance  is,  that  when  any  legs!  qsai- 
^n,  proper  to  be. settled  before  trial,  shall  occur  in  the  Jary  Coort,  thit 
Court  may  either  send  back  to  the  Court  of,  Session  or  not,  as  it  ahd  tbiak 
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yroper ;  and  thkt,  if  wnt  back/  the  case  Bhall  proceed  qnoaid  Uie1a«r,  as  a  lo  Mtr.  V69t. 

Coort  of  Session  process.     Bat  this  is  only  as  to  ^  law;  it  is  as  to  ^  such     V^^y^k^ 

<  question  of  hw  or  relevancy.^    There  is  no  indication,  but  the  reverie^  of  Kerr  v.  Earl 

any  intention  on  the  part  of  the  Legislature  to  retract  its  prerions  descrip-  jri^tees^od 

tion  of  causes  to  which  trial  was  beneficially  applicaUe,  and  leave  it  to  this  others. 

Court  to  say  to  what  causes  it  was  appropriate.    For  the  result  in  reference      ~*- 

lo  the  fects»  as  stated  in  the  dose  of  the  section,  is,  that  if,  <  afUr  the  deter-  ^^,^  SpMdi. 

^  mnuUian  of  such  queetun^  there  shall  remain  matter  of  fact  to  be  ascertained 

^  between  the  parties,  the  said  matter  shall  be  tried  by  jury,  and  the  parties 

'  shall  forthwiUi  proceed  before  the  said  Jury  Court,  or  one  of  the  Judges 

''thereof,  to  .prepare  an  issue  or  issues  for  trial ;'  so  that  the  case  is  taken 

from  the  Court  of  Session  in  the  first  instance,  because  it  is  held  appropriate 

for  trial ;  and  when  it  is  restored  lo  this  Court  on  account  of  emerging  law, 

the  authority  of  the  Court  is  exhausted  as  soon  as  this  law  is  cleared  away* 

and  the  necessity  for  trial,  if  there  be  fiicts  ta  be  settled,  revives. 

The  act  of  1830,  which  abolished  the  Jury  Court,  declares,  that  all  causes 
which  formerly  behoved  to  be  tried  in  that  Court,  shall  thenceforth  be  tried 
fai  the  Court  of  Session.  It  does  not  enlarge  the  catalogue  of  jury  causes ; 
iMit  neither  does  it  abridge  it,  or  warrant  any  new  mode  of  ascertaining  thei^ 
facts.  It  keeps  up  whatever  necessity  there  was  under  the  previous  statute 
for  trying  fects  by  juries.' 

I  do  not  consider  the  case  of  Leslie  as  any  authority  on  the  point  now  at 
issue.  This  precise  point,  viz.  of  the  competency  of  withholding  a  trial,  on 
the  ground  that  a  commission  or  a  remit  were  more  expedient^  was  not 
mooted  there  at  all.  Lord  Gifford's  speech,  however,  in  Lady  Mary  Craw* 
ford's  case,  satisfies  me,  that  if  that  had  been  purely  a  claim  for  damages^ 
he  would  have  held  a  trial  unavoidable. 

Something  has  been  said,  and  a  good  deal  more  insinuated,  with  respect 
to  the  policy  of  the  system  of  compelling  a  court  to  try  any  cause  by  juryi 
to  which  that  court  may  think  that  trial  by  jury  is  not  beneficially  applicable* 
This  is  plainly  not  a  judicial  consideration*  I  shall  only  say,  therefore,  that 
if  this  problem  shall  ever  come  before  us,  I  anUcipate  no  difficulty  in  making 
vp  my  own  mind  upon  it.  Meanwhile,  I  feel  no  uneasiness  in  relying  on  the 
experience  of  England,  where  there  is  no  other  way  except  by  jury  in  which 
the  common  law  courts  can  examine  the  facts,  and  where,  nevertheless^ 
there  are  suflBcient  practical  means  for  avoiding  the  trial  of  really  ufitriablei 


Lord  JlfedK/otcioiii.— Deeming^  it  unnecessary,'  after  the  judgments  which  Lord  Mes- 
have  been  delivered  at  so  great  length,  to  occupy  the  time  of  the  Court,  by  ^<>^b*nlL*s 
going  over  views  of  this  question,  which  have  already  been  fully  explainedf    '^™* 
I  shall  only  say,  that  I  have  more  than  once  changed  my  mind  in  reference 
to  the  question  before  us ;  but  I  am  now  decidedly  of  the  same  opinion  ae 
the  Lord  President  and  Lord  Justice-Clerk. 

.    Lord  Mackenzie^ — ^I  have  arrived  at  an  opposite  conclusion.    The  ques*  Lord  Macken. 
tion  depends  upon  the  meaning  of  the  1 2th  clause  of  the  act  59.  Geo.  III.  "®''  ^P^^^ 
The  first  question  is,  whether  that  section  applies  to  the  enumerated  cases  ? 
It  is  said  that  it  is  wholly  inapplicable  to  the  enumerated  cases.     Now,  I 
have  no  difficulty  upon  this  head.    It  is  obvious  that  it  refers  to  the  enume* 
^ted  cases,  and  it  must  have  been  intended  to  refer  to  them ;  for  it  is  the 
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iO  Mar.  1887.  oply  aecfion  which  ptovides  for  the  dispotal  of  qnestioiie  of  law  or  rdefaey 

V^^y^k^    after  the  caae  has  been  remitted  to  the  Jaiy  Conrt.    Nowy  If  a  ease  cuM 

Kerr  v.  Earl    before  the  Jnrf  Conrt,  and  if  they  foand  the  sammoiia  gromAj  irregalar,  m 

Triu^eVand    ^  defences  totally  irrelevant,  is  it  possible  to  hold  that  the  Juty  Conrt  W, 

Others.  no  power  to  provide  for  the  disposal  of  the  qnestion  of  relevancy,  bat  thu 

,  "TT,   ^      ^hey  must,  in  Ute  face  of  these  irreffniarities,  go  on  to  try  the  qnesiMn  of  fiMt} 
Lord  Macken-  „,       .  .  ••:■  .-.^ii  .1^ 

sie'a  Speech.  ^^  ^^^  ^7  ^^  necessity  unposed  upon  them  ?  Can  there  be  any  dsabl 
that  the  Jury  Conrt  hare,  4>Ter  and  oiver  again,  wnt  such  cases  hade  te  tk 
Conrt  of  Session,  to  have  snch  questions  disposed  of  ?  I  can  have  no  dodk 
that,  in  so  far,  the  section  applies  to  the  enumerated  cases.  Bat  look  it  ik 
^ords  of  the  section.  It  provides  for  the  disposal  of  questions  of  law, 
•ing  *  in  the  course  of  settling  an  issue  or  issues  in  the  cases  reoaitted  to 

*  as  aforesaid.'  Now,  are  these  enumerated  cases  notjust  those  lemiftsdsi 
aforesaid,  for  the  preparation  of  an  issue  or  issues  in  the  Jury  Conit  ?  I  bsw 
therefore  no  doubt  as  to  the  applicalion  of  that  part  of  the  section.  Thn 
-the  same  section  goes  on  to  provide  other  powers  to  the  Jnry  Court,  aid  k 
ihe  Tory  same  words,  without  the  slightest  hint  of  change  in  reference  Is  tki 
eul^t  of  the  enactment.    It  provides,  *  That  it  shall  be  competent  Ar  tki 

*  Jnry  Conrt,  when  it  appears  to  the  said  Court,  in  ihe  course  of  settfingai 

*  issue  or  issues,  that  a  case  turns  upon  matter  of  complicated  accoaatib  m 
'  other  matter  to  which  trial  by  jnry  is  not  beneficially  applicable,  to  nai 
f  the  whole  process  and  prodnctioas  as  aforesaid.'  Are  not  these  vordi 
applicable,  generally,  to  all  classes  of  cases  ?  May  it  not  appear,  in  sons  d 
the  enumerated  cases,  that  the  qnestion  turns  upon  a  matter  of  oompliatai 
accounting  ?  It  is  well  known  that  actions  of  damages  may  involve  the  moil 
complex  questions  of  accounting,  and  questions  as  to  which  trial  by  jsiy 
cannot  be  held  to  be  beneficially  applicable.  I  am  willing  to  take  the  werdi 
«  beneficially  applicable '  in  their  strictest  sense.  They  ought  to  be  takaa 
BO.  It  was  never  meant  to  contend  that  the  Court  should  bare  the  pevw 
of  sending  back  erery  case  to  which  they  thought  another  form  of  trial  wssU 
be  more  beneficially  applicable  than  trial  by  jury.  WhenoTer  tbey  exeroMd 
the  power  of  remitting,  they  were  bound  to  iiy,  before  sending  back  the  pe* 
cess,  that  this  is  a  case  consisting  entirely  of  complicated  acconmiag,  or  ihl 
this  is  a  cfse  in  which  trial  by  jury  wonld  be  abortire,  utterly  nnavailag) 
and  inconsistent  with  the  ends  of  justice.  Now,  where  is  the  absurdity  tf 
conferring  snch  a  power  as  this  on  the  Jury  Court?  At  the  date  of  the  m^ 
actment  it  was  a  separate  Court.  There  was  then  no  room  for  such  extrNSi 
jealousy  as  to  the  feeling  of  the  Court  of  Session  against  jnry  trial.  Bit  ce^ 
tainly  there  was  no  room  for  such  jealousy  towards  the  Jury  Court,  wMck 
would  naturally  be  incRned  to  extend  rather  than  abridge  its  own  jnrinfie* 
tion.  I  therefore  see  no  difficulty  in  holding,  that  the  section  confen  ths 
power  upon  the  Jury  Court  contended  for. 

Then,  with  regard  to  section  IS,  I  think  that  it  has  no  application  to  tks 
present  question.  If  it  had  not  contained  the  saving  dause,  wonM  it  not 
have  been  inconsistent  with  the  previous  provisions  of  the  act  ?  Wonld  it  lol 
have  been  said  that  the  section  contained  nothing  to  prevent  the  Conrt  of 
Session  from  disposing  of  the  enumerated  cases  whenever  they  plessed,  bf 
proof  on  commission  ?  But  what  does  the  clause  save  ?  Just  the  regnlstiflit 
of  the  act|  by  which  it  is  provided  that  snth  cases  shall  go  to  the  Jnry  Csirti 
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Itora  to  be  dispc**^  Of-  I^  neyer  can  be  interpreted  as  taking  away  tbe  powers  10  Mar.  1897* 
of  the  Jary  Coart.    It  never  conld  be  interpreted  aa  taking  away  tbeb  power     v^^iy^ki^ 
of  remitting  snch  caaea  to  the  Coart  of  Sessiooi  when  they  tbooght  them  Kerr  v.  Earl 
unfitted  for  jury  trkd.  T™^td' 

If,  then,  this  power  existed  in  the  Jury  Coart  in  1819,  was  it  taken  away  Others. 
by  the  sabseqaent  act  of  6*  Geo.  IV.  ?  I  cannot  see  that  it  was  so  taken       *~" 
away*    By  that  act  it  is  provided,  that  the  enumerated  cases  *  shall  be  held  ^^»^  Spccdu** 
^  as  caoses  appropriate  to  the  Jury  Coart,  and  shall,  for  the  purpose  of  being 
f  discussed  and  determined  in  that  Court,  be  remitted  at  once  to  that  Court.' 
]t  is  said  that  these  expressions  import  that  such  cases  must  remdn  in  tho 
Jury  Courty  and  must  be,  in  every  point,  disposed  of  there.     But  that  in* 
terpretation  must  be  wrong ;  for  the  38d  section  refers  to  half  a  dosen  ways 
in  which  such  cases  may  be  remitted  to  the  Court  of  Session.    Therefore 
the  expressions  I  bare  quoted  mnirt  be  taken  exeqttis  exeipiendis^  and  un- 
der these  exceptions  amongst  others  which  are  contained  in  the  previous  act» 
and  unrepealed.    This  S3d  section  provides,  that  when  the  parties  shall  agree 
as  to  tbe  question  of  fact,  then  the  case  shall  be  remitted  to  the  Court  of 
Session.    It  then  provides,,  that  even  when  they  do  not  agree  as  to  the  ques- 
tion of  fiiust,  if  any  question  of  law  or  relevancy  occur,  then  the  case  shall  be 
remitted  to  the  Court  of  Session.    Now  it  follows,  that  if  this  question  oif 
law  or  relevancy  is  to  be  decisive  of  the  cause,  then  the  whole  case  must  be 
concluded  in  the  Court  of  Session.    Suppose  such  a  question  of  relevancy 
to  arise,  as  whether  the  summons  was  irregular  and  inconclusive,  or  whether 
the  defences  were  irrelevant,  would  it  not  be  competent  to  tbe  Court  of 
jSession  to  dismiss  the  action,  or  to  find  the  defence  alleged  insufficient,  and 
thus  to  ^  discuss  and  determine,'  in  the  Court  of  Session,  one  of  those  very 
cases  as  to  which  it  is  declared  that  they  shall  be  discussed  and  determined 
in  the  Jury  Court?  It  is  therefore  quite  plain,  from  this  section,  that  the 
other  clause  which  I  have  quoted  admits  of  exceptions ;  and  if  it  does,  why 
should  it  not  admit  of  the  exception  of  powers  previously  conferred  and  nor 
repealed  ?     This  33d  section  has  been  referred  to  by  Lord  Cockburo,  aa 
containing  an  exhaustive  statement  of  all  tbe  powers  conferred  upon  tho 
Jury  Court,  as  to  the  disposal  of  these  enumerated  cases.     But  I  cannot 
bold  this  to  be  the  ease  when  I  look  to  the  terms  of  section  28,  in  which 
it  is  declared  to  be  expedient '  to  repeal,  vary  and  amend  the  previous  en* 
*  actments  as  to  trial  by  jury  in  ciyil  causes ;'  and  to  make  other  provisiona 
for  the  further  improvement  of  that  mode  of  trial.    ^  that  it  is  not  the  ob- 
ject of  the  act  to  repeal  all  the  powers  previously  vested  in  the  Jury  Court 
by  the  earlier  statutes*    It  is  an  act  passed  to  *  vary  and  amend '  some  of 
them,  and,  of  course,  to  leave  some  part  of  them  untouched*     Accordingly, 
it  has  just  done  so.    It  has  left  some  of  the  powers  unrepealed,  among  which, 
2  think,  are  the  powers  conferred  by  this  12th  section  of  the  previous  act* 
In  the  first  place,  let  us  consider  what  does  this  6.  Geo.  IV.  repeaL    I  do 
not  think  it  repeals  any  of  the  powers  of  the  Jury  Court.     The  powers  it 
repeals  are  those  of  the  Court  oi  Session,  as  to  the  disposal  of  questions  of 
law  and  relevancy  occurring  in  the  enumerated  cases,  i>efore  remitting  them  . 
to  the  Jury  Court.    These  are  the  only  powers  it  repeals.    It  then  proceeds 
to  vary  and  amend  the  powers  of  die  Jury  Court  in  section  33.    But  it 
takea  no  notice  of  the  provisions  of  this  section  1S>  just  because  it  iiitended 
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•I'O  Mar.  1837.10666  provisione  to  remain  as  tbdy  were.    Therefore,  I  tldnk  diat,  ttdol 
V^»y^»^    time,  the  power  still  remained  to  the  Jarjr  Court  of  remitting  each  cam  a 
Kerr  v.  Earl    appeared  unfit  for  trial  by  jury  to  the  Conrt  of  Seasion.     And,  if  it  dmi  it* 
Trusfees  and*   mained,  it  must  still  remain  after  the  union  of  the  Courts.     Whether  it  vii 
Others.  wise  or  not  to  unite  the  Courts  I  do  not  know.   But  have  we  heard  any  tUag 

""T^  ,       to  l^d  us  to  doubt  that  the  same  powers  remain  dnce  the  union  of  the  Conii^ 
She's  Speech.  *  A^  the  Courts  separately  possessed  before  ? 

This  power  has  never  yet  been  exercised,  not  because  it  was  tfaoogbtkf 
the  Court  or  by  practitioners  not  to  exist,  but  because  no  cases  have  oocaned 
in  which  the  necessity  has  arisen  for  exercising  it.  And  I  have  no  dodK 
that  if  we  find'  in  favour  of  the  abstract  question  of  power,  we  msy  neiv 
bee  a  case  again  for  many  years,  in  which  the  power  would  require  to  k 
'exercised. 
Ix>rd  Core-  Lord  Corehouse. — ^The  question  under  consideration  is  of  great  cosH' 

house's  Speech,  quence  to  the  due  administration  of  justice  by  the  method  of  jnrytnl 
After  all  the  consideration  which  it  has  received,  I  retain  the  optnion  vU 
I  always  held,  that  it  is  competent  to  remit  a  cause,  though  one  of  the  cn» 
nerated  actions,  from  the  jury  roll  to  the  commonr  roll  of  other  camei  d» 
]>ending  in  the  Court  of  Session,  t  shall  shortly  state  the  grounds  of  Ai 
opinion,  but  not  without  diffidence,  when  I  see  that  they  are  opposed  to  tb 
views  of  your  Lordship  and  others  of  my  brethren,  to  whom  so  much  dd^ 
rence  is  due. 

The  question  is  not,  whether  the  form  of  jury  trial  is  benefieiaHy  appMili 
to  the  individual  case  before  us;  it  is  the  abstraet  question,  whether  it  it 
competent  for  us  in  any  action,  and  under  any  circttmstancea,  to  retnoMCl 
one  of  the  enumerated  actions  from  the  jury  roll,  on  the  ground  that  tiial  by 
jury  19  not  beneficially  applicable  to  such  action  ? 

In  judicial  procedure,  causes  may  occur — and  perhaps  not  Farely— ^kich 
are  not  fitted  for  this  mode  of  trial.  An  action  may  be  raised  which  Mf 
either  involve  complicated  accounts,  or  a  great  and  intricate  mass  of  does* 
mentary  evidence,  or  questions  of  abtruse  science.  The  merits  of  sodi  tf 
action  may  be  altogether  unsusceptible  of  adequate  explanation  toajad|p 
and  a  jury  during  the  period  of  a  jury  trial.  And  if  it  were  neceMarf  ti 
Confirm  the  position  that  there  are  such  causes,  I  would  refer  to  the  teroiif 
the  statute,  59.  Geo.  III.  c.  S5,  itself,  as  a  declaration  by  the  L^ialatai% 
%hat  there  are  causes  to  which  jury  trial  is  not  beneficially  api^icablei  ai  i( 
has  expressly  recognised  their  existence,  and  given  directions  for  diipoabg 
of  them. 

But  if  there  be  such  causes,  it  must  next  be  examined  whether  they  aif 
occur  among  the  enumerated  actions  as  well  as  among  the  non^ennaMialei 
And  I  have  no  doubt  that  they  may;  and  not  only  so,  but  that  aettaa  ti 
'Which  jury  trial  is  not  beneficially  applicable  will  aometimea  be  ao  ahiqpeda 
to  fell  within  the  enumerated  class,  for  the- express  purpose  of  perpleziagt 
^ry,  if  this  Conrt  shall  determine  that  it  haa  no  power  to  interpoae  in  aaf 
circumstance,  and  prevent  an  action,  if  of  the  enumerated  daas,  froai  ^ 
ing  tried  by  jury.  There  is  no  difficulty  in  figuring  actiona,  aaaoog  the 
enumerated  class,  to  which  jury  trial  may  not  be  beneficially  applicaU^ 
Suppose,  for  example,  that  a  merchant  has  dismissed  a  cleric,  alleging  tbt 
he  kept  irregular  books,  and  embezzled  money;  that  the  clerk  niaedaaao* 
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tioD  of  damftgea  for  defamation ;  and  tbat  the  merchant  pleaded  the  verUas  10  Mfer.  1837.. 

eanviciu    It  may  be  necessary,  in  trying  the  action,  to  go  into  the  acconnta    ^^^s/^^^ 

of  the  mercantile  concern  for  ten  or  twenty  years  back ;  and  must  all  this  be  ^^"^  V;  ^^ 

done  before  a  jury  ?  Or  suppose  that  trustees  are  accused  of  embezding  xrusLn  aod 

trust-funds,  that  they  deny  the  allegation,  and.  plead  that  their  acconnta  ex-*  Others. 

hibit  a  full  and  fair  state  of  their  whole  intromissions^  and  prove  that  Uiere     ""j"; 

has  been  no  embezalement.    It  is  isvident  tbat  a  mass  of  accounts  may  be  imu^^'g  speech.! 

requisite  for  trying  such  an  action,  which  might  be  very  ill  suited  for  the 

arbitration  of  a  jury.     And  there  are  other  actions,  such  as  those  relating^ 

to  the  alleged  infringement  of  patents,  and  many  more  which  might  be  men^ 

tioned— among  all  which;  though  there  might  be  some,  and  even  a'majority/ 

which  were  well  fitted  for  trial  by  jury,  there  might  evidently  be  others  which: 

were  not  fitted  for  being  so  tried.    I  am  satisfied  tbat  among  the  enumerated 

actions  there  may  be  some  of  which  it  would  be  found,  in  terms  of  59.  Greo.; 

III.  c  35,  sect.  13,  that  they  *  turn  upon  matter  of  complicated  accounts,  or 

^  other  matter  to  which  trial  by  jury  is  not  beneficially  applicable.'     And  i€ 

there  may  be  any  such  causes,  that  is  enough  to  support  my  present  argn- 

ment ;  because  it  must  not  be  forgotten,  that  to  subject  any  one  cause  what-^ 

ever  to  a  form  of  trial  which  is  not  beneficially  applicable  to  it,  is  to  inflict 

a  grievous  injury  upon  the  parties  concerned  in  such  action,  and  is  nearly 

tantamount  to  a  denial  of  justice  to  them.    It  is  not  lightly  to  be  presumed 

that  the  Legislature  has  passed  an  enactment  leading  to  this  result,  which, 

however,  I  fear  it  has  done,  if  it  has  taken  away  all  discretionary  power  front 

thu  Court,  and  made  it  imperative  on  us  to  try  every  one  of  the  enumerated 

actions  before  a  jury,  whether  such  a  mode  of  trial  be  beneficially  applicable 

to  it  or  not.    But  if  the  statute  be  imperative  and  unambiguous  in  so  enact* 

ing,  we,  of  course,  are  bound  to  give  effect  to  it.     I  shall  immediately  state 

the  grounds  on  which  I  think  the  statute  is  not  to  be  so  construed ;  but  I 

may  notice,  in  passing,  a  suggestion  which  has  been  thrown  out,  that  if  this 

Court  sustained  the  competency  of  its  jurisdiction  to  withdraw  any  df  the 

enumerated  actions  from  jury  trial,  there  would  result  a  practical  evil,  from 

the  risk  of  a  tpo  frequent  i^transmission  of  causes  from  the  jury  roll,  and  a 

consequent  narrowing  of  the  beneficial  operation  of  jury  trial.    1  believe  this 

apprehension,  even  if  it  could  have  any  weight  in  determining  the  constmcn 

fion  of  a  statute,  to  be  altogether  without  foundation.    Any  prejudices  which 

may  formerly  have  existed  against  jary  trial  are  now  removed  so  completely^ 

that  I  believe  there  is  as  little  hazard  that  any  of  the  Lords  Ordinary,  o^ 

either  of  the  Divbionsof  this  Court,  should  unwarrantably  exclnde  causes  from 

jury  trial,  if  fit  to  be  so  tried,  as  there  formerly  was  that  such  a  conrse  should 

have  been  taken  by  the  Lord  Chief-Commissioner,  whilst  he  presided  in  the 

Jury  Court  when  it  was  a  separate  Court*    I  am  satisfied,  tbat  if  any  at* 

tempt  should  be  made  improperly  to  withdraw  a  cause  from  trial  by  jury^ 

which  was  fitted  for  that  mode  of  trial,  such  attempt  would  at  once  be  put 

down  by  any  Lord  Ordinary  before  whom  it  was  made. 

J  should  therefore  consider  it  a  subject  of  much  regret,  if  the  discretion* 

ary  power  of  this  Court  did  not  extend  to  the  enumerated  as  well  as  tho, 

non-enumerated  actions ;  and  I  shall  now  state  shortly  what  I  consider  to 

be  the  true  construction  of  the  statutes  affecting  this  question* 

The  pursuer  appears  chiefly  to  ai^gue,  that  the  three  first  sec^pxis  of  $9L 
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10  Mar.  18S7.  Gao.  IIL  c.  35,  refer  exclutiTely  to  ilie  enumeFiled  caoeee;  dial  tfaie  next 
V^s/^^  eight  seeiioDS  refer  ezeloaifrely  to  Doa-eniimerated  caneee ;  and  that  tbe  12tk 
Kerr  v.  Earl  section  i§  merely  a  part  of  thia  last  seriee  of  clauses,  and  is  limited  to  non- 
Truces  and  enumerated  actions  only.  I  own  that  I  see  no  ground  whatever  for  bold« 
Othen.  ing  that  opinion.     Tbe  words  of  the  section  afibrd  no  warrant  for  it.     With 

"— ~  regard  to  the  first  clause  of  the  section,  tbe  words  are,  *  That  it  shall  be 

botiM*»&peecli.  '  <^™P®t0i^^  ^^^  ^^^  J^T  Court,  when  it  appears  to  tbe  sud  Court,  in  tbe 

*  course  of  settling  an  issue  or  issues,  or  at  any  time  before  trial,  in  the  cases 

<  rmitted  id  them  a»  qfaresaidj  that  there  is  a  question  or  questions  of  law 
or  releTancy  which  ought  to  be  previously  decided,  to  remit  back  the  whole 

*  process,'  &c.  I  am  at  a  loss  to  find  any  thing  in  these  words  which  re- 
strict the  application  of  tbe  power  of  retransmission  to  one  class  of  causes 
more  than  another.  They  apply  to  all  the  eases  remitted  to  the  Jury  Court, 
as  aforesaid,  and  therefore  to  the  enumerated  as  well  as  the  non-enumerated 
actions,  both  of  which  are  so  remitted.  I  conceive  that  there  are  severd 
decisions  which  support  this  eonstruction  of  tbe  clause.  In  Leslie  v.  Black- 
wood, one  of  tbe  enumerated  cases,  a  motion  was  made  to  remit  a  caiie 
from  the  Jury  Court  to  tbe  Court  of  Session,  because  a  question  of  law  oc- 
euned,  which  ought  to  be  settled  previdnsly  to  trial  by  jury.  That  motion 
was  indeed  refused,  but  it  was  not  refused  on  tbe  competency.  It  was  en- 
iertained  as  competent,  and  was  refnsed,  because  ill-founded  on  the  merits. 

Again,  in  tbe  case  of  Allan,  '18S2,  which  also  was  one  of  the  enumerated 
actions,  a  motion  was  made  in  the  Jury  Court,  to  retransmit  it  to  the  Court 
of  Session  for  the  determination  of  a  question  of  law.  Tbe  motion  foiled; 
but  the  Lord  Chief-Commissioner,  in  disposing  of  it,  laid  it  down  explicitly, 
,  that  it  would  have  been  competent  to  grant  tbe  motion,  bad  it  been  well* 

founded  on  the  merits.  And  in  another  case  in  1823,  which  was  an  action 
for  damagea  only,  indisputably  one  of  4be  enumerated  actions,  a  motion  was 
made  to  retransmit  the  action  to  the  Court  of  Session,  in  order  to  have  c 
question  of  law  determined.  I  was  of  counsel  in  that  cause,  and  tbe  moiioa 
was  granted,  and  the  cause  was  retransmitted ;  after  which,  the  Lord  Ordi- 
nary sustained  tbe  defences,  and  assoilsied  from  the  action.  Tbe  Inner- 
House  adhered  to  this  judgment ;  so  that  the  cause,  thus  retransmitted,  waa 
finally  disposed  of  in  tbe  Court  of  Session. 

I  consider,  therefore,  both  on  principle  and  authority,  that  the  words  of 
tbe  first  clause  in  section  12.  apply  to  enumerated  as  well  as  non-enume* 
rated  causes ;  and  where  is  tbe  distinction  between  these  words  and  tbe 
words  of  the  last  clause  in  that  section  ?  Tbe  last  clause  is  in  these  tenns : 

*  That  it  shall  be  competent  for  tbe  Jury  Court,  when  it  appears  to  tbe  said 

<  Court,  in  the  course  of  settling  an  issue  or  issues,  that  a  case  turns  upon 
'  matter  of  complicated  accounts,  or  other  matter  to  which  trial  by  jury  is 

*  not  beneficially  applicable,  to  remit  back  the  whole  process,'  he. 

On  perusing  these  words,  I  can  discover  no  distinction,  either  express  or 
implied,  between  them  and  those  in  the  first  clanse  of  the  section.  If  the 
first  clause  extends  both  to  enumerated  and  non- enumerated  actions,*!  think 
I  tbe  last  clause  must  necessarily  apply  to  both  of  these  classes  of  actions  also. 
■  But  it  is  said,  that  even  if  this  would  otherwise  have  been  the  just  con- 
struction of  section  12,  it  is  no  longer  so  when  reference  is  bad  to  section 
13.    I  do  not  feel  moved  by  this  argument.  .  That  latter  section  had  a  dif- 
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ferent  nod  perTectlf  kgititnate  oly|ect  in  ?iewy  wiUipnt  prodocing  any  alte- 10  Mar.  1837. 
rayon  on  iho  import  of  section  12.    It  was  necessary  in  regfard  to  the  dis*     V^»y^»y 
pOsal  of  Don-ennmerated  causes^  and  it  affects  them  Only.     Bat  1  shall  not  Kerr  v.  Earl 
go  more  folly  into  this  point,  as  it  has  been  well  explained  in  some  of  the  ^ruste^^d 
ppinions  already  deliyered.  Others. 

Bat  the  parsaer  has  farther  pleaded,. that  by  6.  Geo.  IV.  c.  120,  sect.  28,  — 
a  new  ennmeration  of  causes  was  made ;  and  it  was  declared,  that  <  all  these  |,o„^«g  Speech, 
ftball  be  held  as  caoses  appropriate  to  the  Jury  Conrt,  and  shall,  for  the 
f  parpoee  of  being  discnssed  and  determined  in  that  Coart,  be  remitted 
'at.  once  to  that  Court,',  in  manner  therein  mentioned.  It  is  said  that 
(hisisan  impenaive  enactment^-that  all  such  causes,. when  transmitted  to 
the  Jury  Court,  •  roust  be  discussed  aad  finally  determined  in  ihat  Court 
before  a  jury.  But  it  will  be  observed,  that  the  statute  thus  founded  upon 
doosnot  repeal  or  alter  ihe  statute  59.  Geo..  III.  c.  35,  excepting  to  ai  par- 
tial extent,  which  in  itself  is,  by  impllcationy  a  confirmation  .of  those  parts 
of  the  statute  which  are  not  repealed  or  altered.  And,  in  deciding  on  the 
^Uestion»  whether  the  general  words  which  I  ha^e  just  quoted  haVe  the  ef- 
fect of  abolishing  the  particular  power  expressly  conferred  by  59.  Geo.  Ill; 
^,  35,  sect.  11^  of  retransmitting  both  enumerated  and  non-enumerated  ac- 
tions from  the  Jury  Court,  to  the  Court  of  Session,  there  is  one  fundamental 
ral^  of  construction  which  roust  be  carefully  kept  in  yiew.  If,  in  the  same 
statute,  a  particular  thing  is^ expressly  given  in  one. part  of  it,  it  is  not  held 
to  be  taken  away  by  subsequent  general  words ;  and,  in  like  mannelr,  in  par- 
tially repealing  the  prior  statute,  59.  Geo.  III.  c  35,  general  words  are  not 
to  be  extended  to  take  away  what  was  particularly  granted  in  that  statute, 
and  is  not  particularly  repealed.  Both  in  reference  to  this  rule  of  construction, 
and  from  a  consideration  of  the  respective  sections,  I  am  of  opinion,  that 
the  power  of  retransmitting  enumerated  causes,  as  given  by  59.  Geo.  IIL 
c  35,  sect.  12,  was  not  abolished  by  6.  Geo.  IV.  c  120,  sect.  28. 

It  has,  however,  been  further  pleaded  by  the  pursuer,  that,  by  11.  Geo! 
IV.  and  1.  Will.  IV.  c.  69,  sect.  2,  a  provision  is  made,  which  is  decisive 
of  this  question  in  his  favour.    It  is  there  enacted,  undoubtedly,  that '  all 

*  causey  and  issues  which,  if  they  had  occurred  before  the  passing  of  this 

*  act|  must  by  law  have  been  tried  by  jury  in  the  Jury  Court,  shall  bo  tried 
^  by  jury  in  the  Court  of  Session.'  But  this  provision  just  leaves  the  matter 
where  it  stood  before.  The  question  remains,  what  were  the  causes  which, 
prior  to  this  aot|  must  *  have  been  tried  by  jnry  in  the  Jury  Court  ? '  These 
were  the  enumerated  actions,  but  under  puch  limitations  as  were  applicable  . 
to  that  daas  of  actions.  These  limitations  were  neither  enlarged  nor  nar- 
rowed by  the  act  in  question ;  and  the  point  now  at  .issue  must  be  decided 
^x^ctly  in  the  same  manner,  and  as  if  these  acts  bad  never  passed. 

.  On  considering  these  various  statutes,  I  ain  of .  opinion,  that  it  is  not  im- 
perative on  this  Court,  in  each  and  every  one  of  ^e  enumerated  actions,  to 
eend  it  to  trial  before  a  jnry,  if  it  ap(»earB  to  be  one  to  which  trial  by  jury  is 
not  benefiqially  applicable.  It  iis  true  that  there  may  be  few  instances 
among  the  enumerated  acUona,  in  which  jury  trial  should  not  be  resorted 
to;  and  I  hope  that  every  year,  the  laoility  of  trying  causes  by  jnry  will  in- 
crease, so  as  to  extend  the  beneficial  application  of  that  mode  of  trial  more 
and  more*    The  institution  of  jury  trifd  is  one  for  which  I,  aad^  I  am  suroi 
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10  Mar.  1837.  Greo.  IIL  c.  35,  refer  ezGlwiv^ly  to  tlie  enumenited  caons ;  that  the  next 
Vi^y^i«^  eight  sections  refer  exelosively  to  non-enumerated  causes ;  and  that  the  12dl 
Kerr  o.  £arl  section  is  merely  a  part  of  this  last  series  of  clauses,  and  is  limited  to  non- 
Truitees  and  ^u>n>nted  actions  only.  I  own  that  I  see  no  ground  whatever  for  hold- 
Others.  uig  that  opinion.    The  worda  of  the  section  afford  no  warrant  for  it.    With 

*-~  regard  to  the  first  clause  of  the  section,  the  words  are,  *  That  it  shall  be 

houM'a  Speech.  *  <soinpetent  for  the  Jury  Court,  when  it  appears  to  the  smd  Court,  in  the 

*  course  of  settling  an  issue  or  issues,  or  at  any  time  before  trid,  in  the  cases 

*  remlued  to  them  a$  afaresaidj  that  there  is  a  question  or  questions  of  law 
or  relevancy  which  ought  to  be  previously  decided,  to  remit  back  the  wfade 

*  process,'  &c  I  am  at  a  loss  to  find  any  thing  in  these  words  whidi  re- 
strict the  application  of  the  power  of  retransmission  to  one  class  of  causes 
more  than  another.  They  apply  to  all  the  cases  remitted  to  the  Jury  Court, 
as  aforesaid,  aind  therefore  to  the  enumerated  as  well  as  the  non-enumerated 
actions,  both  of  which  are  so  remitted.  I  conceive  that  there  are  severri 
decisions  which  support  this  construction  of  the  clause.  In  Leslie  v.  Black- 
wood,  one  of  the  enumerated  cases,  a  motion  was  made  to  remit  a  cams 
from  the  Jury  Court  to  the  Court  of  Session,  because  a  question  of  law  oc- 
onrred,  which  ought  to  be  settled  prevldusly  to  trial  by  jury;  That  motion 
was  indeed  refused,  but  it  was  not  refused  on  the  competency,  it  was  en* 
Pertained  as  competent,  and  was  refused,  because  ill-founded  on  the  merits. 

Again,  in  the  case  of  Allan,  1822,  which  also  was  one  of  the  enumerated 
actions,  a  motion  was  made  in  the  Jnr^  Court,  to  retransmit  it  to  the  Court 
of  Session  for  the  determination  of  a  question  of  law.  The  motion  failed; 
but  the  Lord  Chief- Commissioner,  in  disposing  of  it,  laid  it  down  explicitly, 
,  that  it  would  have  been  competent  to  grant  the  motion,  had  it  been  well- 

founded  on  the  merits.  And  in  another  case  in  1823,  which  was  an  action 
for  damageaonly,  indispntablyone  of  4he- enumerated  actions,  a  motion  waa 
made  to  retransmit  the  action  to  the  Court  of  Session,  in  order  to  have  c 
question  of  law  determined.  I  was  of  counsel  in  that  cause,  and  the  motion 
was  granted,  and  the  cause  was  retransmitted ;  after  which,  the  Lord  Ordi- 
nary sustained  the  defences,  and  assoilsied  from  the  action.  The  Inner- 
House  adhered  to  this  judgment;  so  that  the  cause,  thus  retransmitted,  waa 
finally  disposed  of  in  the  Court  of  Session. 

I  consider,  therefore,  both  on  principle  and  authority,  that  the  words  of 
the  firat  clause  in  section  12.  apply  to  enumerated  as  well  as  non-enume- 
rated causes ;  and  where  is  the  distinction  between  these  words  and  the 
words  of  the  last  clause  in  that  section  ?  The  last  clause  is  in  these  terms  r 

*  That  it  shall  be  competent  for  tbe  Jury  Court,  when  it  appears  to  the  said 

*  Courtt  in  the  course  of  settling  an  issne  or  issues,  that  a  case  turns  upon 

*  matter  of  complicated  accounts,  or  other  matter  to  which  trial  hyjmj  is 
^  not  beneficially  applicable,  to  remit  back  the  whole  process,*  he. 

On  perusing  these  words,  I  can  discover  no  distinction,  either  express  or 
implied,  between  them  and  those  in  the  first  clause  of  the  section.  If  the 
firat  clausis  extends  both  to  enumerated  and  non-enumerated  actions,  'I  think 
.  the  last  clause  must  necessarily  apply  to  both  of  these  classes  of  actions  also. 
But  it  is  said,  that  even  if  this  would  otherwise  have  been  the  just  con- 
struction of  section  12,  it  Is  no  longer  so  when  reference  is  bad  to  section 
13.    I  do  not  feel  moved  by  this  argument  .  That  ktter  action  had  a  dif- 
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ferent  and  perfectly  kgitiamte  object  in  new,  wiibpnt  prodncing  any  alte- 10  lifar.  1837. 
rafcion  on  ihe  import  of  secuon  12.    It  was  necessary  in  regfard  to  the  dis*     K^^^^f^^ 
p0eal  of  non-enumerated  cansesy  and  it  affects  them  only.     Bat  1  shall  not  Kerr  v.  Earl 
go  more  folly  into  this  point,  as  it  has  been  well  explained  in  some  of  the  xru^^^^ 
ppinions  already  delivered.  Others. 

Bat  the  parsaer  has  farther  pleaded,. that  by  6.  Geo.  IV.  c.  120,  sect.  28,  *--~" 
a  new  ennmeratton  of  causes  was  made ;  and  it  was  declared,  that  <  all  these  i^^^g^'g  Speech. 
f  diall  be  lield  as  causes  appropriata  to  the  Jury  Court,  and  shall,  for  the 
f  purpose  of  being  discussed  and  *  determined  in  that  Court,  be  remitted 
'at. once  to  that  Court,'  in  manner  therein  mentioned.  It  is  said  that 
^hii  isian  impetative  enactment-^that  all  such  causes,,  when  transmitted  to 
ibe  Jury  Court,  must  be  discussed  and  finally  determined  in  ihat  Court 
before  a  jury.  But  it  will  be  obserred,  that  the  statute  thus  founded  upon 
does -not  repeal  or  alter  the  statute  59.  Geo..  III.  c.  35,  excepting  to  a  par- 
tial extent,  which  in  itself  is,  by  implication,  a  confirmation  .of  those  parts 
of  the  statute  which  are  not  repealed  or  altered.  And,  in  deciding  on  the 
question,  whether  the  general  words  which  I  have  just  quoted  have  the  ef- 
fect of  abolishing  the  particular  power  expressly  conferred  by  59.  Geo.  Ill; 
c*  35,  sect.  IS^  of  retransmitting  both  enumerated  and  non- enumerated  ao« 
tipns  from  the  Jury  Court,  to  the  Cdurt  of  Session,  there  is  one  fundamental 
nd0  of  construction  which  must  i)e  carefully  kept  in  view.  If,  in  the  same 
statute,  a  particular  thing  is^ expressly  given  in  one. part  of  it,  it  is  not  held 
to  bo  taken  away  by  subsequent  general  words ;  and,  in  like  inanner,  in  par* 
^ly  repealing  the  prior  statute,  59.  Geo.  III.  c  S5,  general  words  are  not 
to  be  extended  to  take  away  what  was  particularly  granted  in  that  statute^ 
and  is  not  particularly  repealed.  Both  in  reference  to  this  rule  of  construction, 
and  from  a  consideration  of  the  respective  sections,  1  am  of  opinion,  that 
the  power  of  retransmitting  enumerated  causes,  as  given  by  59.  Geo.  III. 
c.  85,  sect.  12,  was  not  abolished  by  6.  Geo.  IV.  c  120,  sect.  28. 

1%  has,  however,  been  further  pleaded  by  the  pursuer,  that,  by  11.  Geo) 
IV.  and  1.  Will.  IV.  c.  69,  sect.  2,  a  provision  is  made,  which  is  decisive 
of  this  question  in  his  favour.  It  is  there  enacted,  undoubtedly,  that '  all 
'  causes  and  issues  which,  if  they  had  occurred  before  the  passing  of  this 
'  act«  must  by  law  have  been  tried  by  jury  in  the  Jury  Court,  shall  be  tried 
^  by  jury  in  the  Court  of  Session.'  But  this  provision  just  leaves  the  matter 
where  it  stood  before.  The  question  remains,  what  were  the  causes  which, 
inrior  to  this  aot|  must  *  have  been  tried  by  jury  in  the  Jury  Court  ? '  These 
were  the  enumerated  actions,  but  under  auch  limitations  as  were  applicable  . 
to  that  class  of  actions.  These  limitations  were  neither  enlarged  nor  nar* 
rowed  by  the  act  in  question;  and  the  point  now  at. issue  must  be  decided 
^xactiy  in  the  same  manner,  and  as  if  these  acts  had  never  passed. 

On  considering  these  various  statutes,  I  am  of .  opinion,  that  it  is  not  im* 
perative  on  this  Court,  in  each  and  every  one  of  the  enumerated  actions,  to 
eeud  it  to  trial  before  a  jury,  if  it  appeiars  to  be  one  to  which  trial  by  jury  is 
not  beneficially  applicable.  It  is  true  that  there  may  be  few  instances 
among  the  enumerated  actions,  in  which  juiy  trial  should  not  be  resofrted 
to;  and  I  hope  that  every  year,  the  facility  of  trying  causes  by  jary  will  in- 
crease, so  as  to  extend  the  benefidal  application  of  that  mode  of  trial  more 
and  more*    The  institution  of  jury  trial  is  one  for  which  I;  and^  I  am  sure^ 
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10  Mar.  18S7.  Geo.  III.  c.  35,  refer  ezcliitively  to  tbe  enumenited  eaows;  ilimt  die  nest 
K^s/^m^    eight  secitons  refer  exclusively  to  non-enamerated  caaees ;  and  that  the  12A 
Kerr  v.  £arl     section  is  merely  a  part  of  this  last  series  of  claases,  and  is  limited  to  noo- 
TrustM^and     ^t^^DBnted  actions  only.    I  own  that  I  see  no  ground  whatever  for  bold- 
Others,  log  that  opinion.     The  words  of  the  section  afibrd  no  warrant  for  it.     Witfc 
-~'  regard  to  the  first  dame  of  the  section,  the  words  are,  *  Thnt  it  thaA  be 
boused  Speech.  '  <^onip®t®i^^  ^^^  ^®  ^^^  Court,  when  it  appears  to  the  said  Court,  in 
*  course  of  settling  an  issue  or  issues,  or  at  any  time  before  trial,  in  tbe 
^  rmiUed  td  them  as  aforesaid^  that  there  is  a  question  or  questions  of  lav 
or  relevancy  which  ought  to  be  previously  decided,  to  remit  back  tbe 
'  process,'  &c.    I  am  at  a  loss  to  find  any  thing  in  these  words  wbich 
strict  the  application  of  the  power  of  retransmission  to  one  class  of 
more  than  another.     They  apply  to  all  the  cases  remitted  to  tbe  Jury  Coiat, 
as  aforesaid,  and  therefore  to  the  enumerated  as  well  u  the  non-eDnmerated 
actions,  both  of  which  are  so  remitted.    I  conceive  that  there  are  aereni 
decisions  which  support  this  construction  of  the  clause.    In  Lesiie  o.  Black* 
wood,  one  of  the  enumerated  cases,  a  motion  was  made  to  remit  a 
from  the  Jury  Court  to  the  Court  of  Session,  because  a  question  of  law 
eurred,  which  ought  to  be  settled  previously  to  trial  by  jury.     Tbat 
was  indeed  refused,  but  it  was  not  refused  on  the  competency.     It  was  a>- 
iertained  as  competent,  and  was  refused,  because  ill-founded  on  tbe  merits. 
Again,  in  the  case  of  Allan,  1822,  which  also  was  one  of  the  eoamerated 
actions,  a  motion  was  made  in  the  Jury  Court,  to  retransmit  it  to  the  Ceort 
of  Session  for  the  determination  of  a  question  of  law.     The  motion  &iled; 
but  the  Lord  Chief-Commissioner,  in  disposing  of  it,  laid  it  down  explicitly, 
,                 that  it  would  have  been  competent  to  grant  the  motion,  had  it  been  weD* 
founded  on  the  merits.     And  in  another  case  in  1823,  which  was  an 
for  damages  only,  indisputably  one  of  4he  enumerated  actions,  a  motion 
made  to  retransmit  the  action  to  the  Court  of  Session,  in  order  to  have  t 
question  of  law  determined.    I  was  of  counsel  in  that  cause,  and  tbe  motion 
was  granted,  and  the  cause  was  retransmitted ;  after  which,  the  Lord  Ord!« 
nary  sustained  the  defences,  and  assoilasied  from  the  action.     The  Inner* 
House  adhered  to  this  judgment;  so  that  the  cause,  thus  retransmitted,  was 
finally  disposed  of  in  the  Court  of  Session. 

I  consider,  therefore,  both  on  principle  and  authority,  that  the  words  of 
the  first  clause  in  section  12.  apply  to  enumerated  as  well  as  non-enume- 
rated causes ;  and  where  is  tbe  distinction  between  these  words  and  tbe 
words  of  the  last  clause  in  that  section  ?  The  last  clause  is  in  these  temss  r 

*  That  it  shall  be  competent  for  the  Jury  Court,  when  it  appears  to  tbe  said 

<  Court,  in  the  course  of  settling  an  issue  or  issues,  that  a  case  tnms  npon 

*  matter  of  complicated  accounts,  or  other  matter  to  which  trial  by  jury  is 

<  not  beneficially  applicable^  to  remit  back  the  whole  process,*  &c. 

On  perusing  these  words,  I  can  discover  no  distinction,  either  express  or 

implied,  between  them  and  those  in  the  first  clause  of  the  section.     If  the 

first  clansis  extends  both  to  enumerated  and  non* enumerated  actions,'!  think 

I     the  last  clause  must  necessarily  apply  to  both  of  these  classes  of  actions  also. 

But  it  is  said,  that  even  if  this  would  otherwise  have  been  the  just  con* 
struction  of  section  12,  it  is  no  longer  so  when  reference  is  had  to  section 
13.    I  do  not  feel  moved  by  this  argument.  .  That  latter  .section  had  a  dif- 
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fflfSnt  And  perfectly  le^tbmto  object  ia  yiew^  witbont  prodncing  any  alte- 10  liiar.  1837. 
lEtion  on  ihe  import  of  secdon  12.    It  was  necewary  in  ragfard  to  the  dis*     Vi^*y^ki^ 
p0aal  of  non*eniimerated  canses,  and  it  affects  them  only.     Bat  1  shall  not  Kerr  v.  Earl 
go  more  fully  into  this  point,  as  it  has  been  well  explained  in  some  of  the  xruste^^^ 
opinions  already  delivered*  Others. 

Bat  the  pors^ir  has  farther  pleaded,. that  by  6^  Geo.  IV.  c  120,  sect.  28,     *"-" 
a  new  enameratton  of  canses  was  made ;  and  it  was  declared,  that '  all  these  |^^„g^>g  Speech. 
f  shall  be  held  as  canses  appropriate  to  the  Jnry  Coart,  and  shall,  for  the 
t  porpose  of  being  discnssed  and '  determined  in  that  Court,  be  remitted 

'  at.  once  to  that  Court,',  in  manner  therein  mentioned.    It  is  said  that 

-    *  -  .  .   .      <  ^ 

^hii  isim  impetative  enactment-^that  all  snch  canses,.  when  transmitted  to 
ibe  Jnry  Conrt,  -  mast  be  discnssed  and  finally  determined  in  ibat  Conrt 
before  a  jnry.  Bnt  it  will  be  observed,  that  the  statate  thas  fonnded  upon 
does -not  repeal  or  alter  the  statute  59.  Geo.  III.  c.  35,  excepting  to  a  par- 
tial extent,  which  in  itself  is,  by  implication,  a  confirmation  .qf  those  parts 
of  the  statute  which  are  not  repealed  or  altered.  And,  in  deciding  on  the 
^nestioui  whether  the  general  words  which  I  have  just  quoted  have  the  ef- 
feet  of  abolishing  the  particular  power  expressly  conferred  by  59.  Geo.  Ill; 
<;.  35,  sect  IS^  of  retransmitting  both  enumerated  and  non^ennmerated  ao« 
tipi^  from  the  Jury  Court- to  the  Cdart  of  Session,  there  is  one  fundamental 
rfd^  of  construction  which  must  .be  carefully  kept  in  view.  If,  in  the  same 
atatutOj  a  particular  thing  is^  expressly  given  in  one  part  of  it,  it  is  not  held 
^  be  taken  away  by  subsequent  general  words ;  and,  in  like  manned,  in  par* 
lially  repealing  the  prior  statute,  59.  Geo.  III.  c  S5,  general  words  are  not 
to  be  extended  to  take  away  what  was  particularly  granted  in  that  statute, 
and  is  not  particularly  repealed*  Both  in  reference  to  this  rule  of  construction, 
imd  from  a  consideration  of  the  respective  sections,  I  am  of  opinion,  that 
iJie  power  of  retransmitting  ^numerated  causes,  as  given  by  59.  Geo.  III. 
c.  85,  sect.  12,  was  not  abolished  by  6.  Geo.  IV.  c  120,  sect.  28. 
.  It  has,  however,  been  further  pleaded  by  the  pursuer,  that,  by  11.  Geol 
IV.  and  1.  Will.  IV.  c.  69,  sect.  2,  a  provision  is  made,  which  is  decisive 
of  this  queetion  in  his  favour.  It  is  there  enacted,  undoubtedly,  that '  all 
'  canses  and  issues  which,  if  they  had  occurred  before  the  passing  of  this 

*  act,  nrast  by  law  have  been  tried  by  jury  in  the  Jury  Conrt,  shall  be  tried 

*  by  jury  in  the  Conrt  of  Session.'  But  this  provision  just  leaves  the  matter 
where  it  stood  before.  The  question  remains,  what  were  the  causes  which, 
prior  to  this  aet|  must '  have  been  tried  by  jnry  in  the  Jury  Court  ? '  These 
were  the  enumerated  actions,  but  under  such  limitations  as  were  applicable  . 
to  that  class  of  actions.  These  limitations  were  neither  enlarged  nor  nar- 
rowed by  the  act  in  question ;  and  the  point  now  at. issue  must  be  decided 
exactly  in  the  same  manner,  and  as  if  these  acts  had  never  passed. 

.  On  considering  these  various  statutes,  I  am  of  opinion,  that  it  is  not  im^ 
peretive  on  this  Court,  in  each  and  every  one  of  the  enumerated  actions,  to 
aend  it  to  trial  before  a  jury,  if  it  apf^eara  to  be  one  to  which  trial  by  jury  is 
not  benefi<;ia]|y  applicable.  It  is  true  that  there  may  be  few  instances 
among  the  enumerated  actions,  in  which  jury  trial  should  not  be  resorted 
to;  and  I  hope  that  every  year,  the  facility  of  trying  causes  by  jary  will  in« 
crease,  so  as  to  extend  the  benefidal  application  of  thst  mode  of  trial  more 
and  more«    The  institution  of  jury  triid  is  one  for  which  I,  and,  I  am  sure^ 
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10  Mar.  1837<  all  of  QB  feel^  mQcb  admitation ;  and  I  condder  it  to  be  of  adviwtflge  to  ifcit 
S^V^^  institntioD,  as  well  as  to  the  general  adminiBtntioa  of  jastaeoy  if  tiie  couabacN 
Kerr  v.  Earl  (|oq  Qf  ^,0  statiite9i  wbich  appears  to  me  to  be  the  trae  oaOf  aball  reeeive  As 
Trusfecs^ADd  ^°<^^^  ^^  ^^  Coait.  If  iba  opposite  constroction  be  adopted,  I 
Others.  it  will  have  the  unfortunate  tendency  to  bring  jury  trial  into  some 

by  rendering  it»  occasionally,  tbo  instrament  of  injustice,  in  eamequmm  of 
its  being  resorted  to  in  causes  to  which  it  is  not  benefictaily  appKcsbie. 
Xord  Jeflrey's       Zord  Jeffr^^^^An  the  Court  is  so  much  divided  in  opioioo,  I  tkink 
Speech.  ^|  ^1^^  views  of  the  indiTidnal  Judges  should  be  bmaght  before  the 

and  I  therefore  shall  state  shortly  the  grounds  on  which  my  opwioB  ii 
founded.  I  haf  e  varied  a  good  dea}»  but  at  last  have  eome  to  the  condwiai, 
which  leads  me  to  coneuv  with,  such  cf  your  Lordships  as  hold»  tiia*  thsn 
is  no  power  to  retransmit  any  of  the  eouaMraied  or  appnipriate  eaaea»  fv 
the  purpose  of  oonsidedng  whether  they  aro  suited  fo-  juiy  trial  or  aai; 
and  generally,  for  tho  reasons  which  hare  been  alraady  elated  by  yaut  Lad- 
ships. 

I  adopt  the  canon  iaid  down  by  Lord  Corehousei  that  what  ia  eleariy 
coiacted  in  the  leading  clause  of  a  stat«te,  is  not  to  be  taken  away  hy  ge- 
neral words  occoning  in  enbeeipieBt'olaoseB  of  the  same  aid,  ihongfa  I  diiier 
materially  in  the  apptication  of  the  maidm  to  the  present  case. 
.  I  conceive  that.the  leading  enactment  on  the  matter  now  in  coasideratiea, 
\b  contained  in  the  latter  part  of  the  first  section  of  the  69.  Geo.  III.  &  35^ 
which  eicpreasly,  and  without  any  ipudification^  requites  the  Jury  Comrt  ts 
try  all  the  enumerated  cases  by.  jury.  If  any  qnali6catiott  of  thia  order  ii 
intended  to  be  afterwards  introduced^  I  apprehend,  that  accor^ng  to  the 
modern  phraseology  of  statutes*  it  would  have  been  denoted,  by  introdvdag 
iato  that  section  the  word%  *  except  as  herein  after  eiceptedw'  At  sdl  evenly 
|f  that  form  was  not  adapted,  and  if  the  I2th  section  was  really  meant  to 
limit  or  restrain  the  enactments  in  the  first,  then,  the  words,  <'aiiy  thing 
f  herein  before  contained  to  the  contrary  notwithstanding,'  would  have  o^ 
cnrred  in  that  ISth  section. 

,  It  is  never,  however,  to  be  ibrgotteui  that  the  view  with  whldi  the  adH 
lute  59.  Geo.  III.  was  framed,  was  by  extending  trid  by  jury  to  civil  cases, 
fo  exclude  the.  nuisance  of  proofs  hy  commissiott  $  and  with  regard  to  the 
enumerated  cases,  to  insnne,  and  in  a  manner  to  compel  the  adoption  ef  thd 
mode  of  trial. 

The  knain  question  before  as  is,  whether  the  concluding  part  of  the  IMi 
section,  which  gives  a  large  discretion  inthis  respeel,  shall  be  held  to  apply 
to  those  cases,  or  only  to-  those  in  which  there  can  be  no  doubt  that  the 
power  is  discretionary.  If  the  words  admit  of  any  dooibt,  I  should  thiafc 
the  general  policy  of  this  act  gave  the  best  rule  of  construction.  It  was 
much  pressed  at  the  bar,  that  in  all  the  other  clauses,  which  were  not  in- 
tended  to  apply  to  the  enamecated  cases,  they  were  excluded  by  exprcoa 
words  of  exceptions.  But  this,  I  think,  is  a  nnstake.  If  you  look  at  the 
6th  section  you  will  find  there  are  no  such  words;  and  yet,  it  is  perfectly 
plain,  from  the  context,  that  the  reference  is  to  the  non-ennraerated  case* 
only ;  for  it  speaks  only  of  causes  *  depending  in  the  Inner- House,'  vHiile 
it  is  ^rtain.  that  none  of  the  enumerated  casesf  wbich  must  all  have  beev 
sent  by  tbo  Lord  Ordinary  to  the  Jury  Caox^  could  be  among  that  Buasber. 
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Here,  therefore,  ie  one  example,  in  which  the  conteit  euggetU  a  limitation  10  Mar.  ia37. 
which  19  not  ezpreBaed,  and  i  cannot  but  think  that  the  inference  from  the     Vi^v<«h^ 
context  is  not  more  certain,  in  thai  case,  than  that  from  the  first  section,  Kerr  v.  Eirl 
ami  the  general  policy  of  the  act  is,  as  to  the  une  construction  of  the  I2th  Xrustc^  and 
section.  Others. 

I  shall  now  come,  therefore,  to  the.  consideration  of  that  section,  about  ~TT^.  , 
the  constraetion  of  which  the  difficulty  arises ;  and  here,  I  am  bound  to  say,  speech.. 
that  I  do  not  think  that  the  whole  of  it  applies  solely  to  the  non- enumerated 
esses ■  The  powers  granted  in  the  first  part  are  obTionsly  necessary,  in  re- 
ference to  the  conduct  of  procedure  in  the  enumerated,  as  well  as  in  all 
other  cases,  which  is  afterwards  better  regulated  in  the  33d  section  of  the 
subsequent  act;  and  yet,  I  have  come  to  be  satisfied,  that  the  last  provision 
in  that  section  applies  to  the  non-enumerated  cases  alone. 

But  it  is  said  that  yon  cannot  hold  the  latter  part  of  tim  section  to  apply 
to  a  difierent  class  of  cases  from  that  to  which  the  first  is  directed ;  and 
there  is  no  doubt  a  difficulty  here,  which  was  the  cause  of  my  orig^inal  he- 
sitation. But  to  this  it  may  be  answered,  that,  in  this  section,  two  inter* 
mediate  regulations  occur  between  thq  first  and  the  last  clauses ;  and  the 
regulation  contained  in  the  last,  is  as  distinct  as  if  it  had  been  separated 
from  the  preceding  by  a  marginal  note  and  separate  numeral  cypher.  These 
mechanical  divisions  are  of  hr  less  importance  than  such  as  are  suggested 
by  the  scope  and  bearing  of  the  enactment  itself;  and  I  have  no  hesitation 
in  saying,  that  if  the.  concluding  clause  had  been  insulated,  as  a  separate 
section,  I  should  nerer  haTO  had  any  difficulty  on  the  subject.  Besides,  we 
must  gather  from  the  general  policy  and  views  of  the  act,  whether  it  is 
meant  to  apply  to  both  the  classes  of  cases  before  provided  for^  or  only  to 
one  of  them.  If  it  had  been  meant  to  include  the  enumerated  cases,  then 
the  intention  to  control  the  leading  enactments  of  the  first  section  should 
havo  been  nmde  apparent,  by  Aiying  any  thing  to  the  contrary,  before  '  en* 

*  acted  notwithstanding.* 

But  the  immediately  succeeding  section,  (the  13th,)  which  I  conceive  to 
be  pan  and  pareel  of  the  preceding,  entirely  confirms  this  opinion ;  for  the 
interpretatioii,  on  the  other  side,  is  here  much  mora  strained  than  that  which 
is  put  by  those  who  maintain  the  principle  of  non-application.  In  fact,  they 
cannot. read  that  section  consistently  with  their  construction  of  the  ]2th, 
without  substantially  adding  and  interpolating,  at  the  end  of  the  express 
davse  of  exception,  words  to  this  elBTect,  *  unless  such  coses  should  have 

*  been  rotransmitted,  as  herein  before  allowed  and  provided ; '  for  which 
most  material  addition,  I  cannot  persuade  myself  that  there  is  a  sufficient 
warrant  in  the  Jimbiguity  or  generality  of  the  words  of  the  clause  of  section 
12. 

Upon  the  .whole,  I  do  not  think  that  we  can  hold,  that  these  express  en- 
actments regarding  the  enumerated  cases,  made  in  the  first  and  leading 
clause  of  the  statute,  were  meant  to  be  altered,  unless  such  intention  bo 
dearly  stated  in  the  subsequent  clauses.  In  reference  to  the  28th  section 
of  the  next  act,  the  6.  Geo.  IV.  c.  120,  it  is  clear  that  some  parts  of  tho 
previous  statutes  are  thereby  repealed ;  and  I  also  think  it  plain,  that  it  is 
only  the  2d  and<3d  sections  of  59.  Geo.  III.  which  are  specially  repealed. 
But  .then.  the«e  is  an  axpiess  power  to  vary  and  amend  all  the  other  provt- 
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]0  Mar.  1837.  Bions,  and  this  is  done  in  a  following  section,  being  the  SSd.     The 

^s^^s/^^  by  that  section  are  confessedly  made  in  reference  to  the  enumerated 
Kerr  v.  Earl  It  provides,  what  was  not  done  in  the  former  section,  that  where  parties  are 
TriisLerand  ^°  ^^  ^^^  agreed  on  the  facts  of  a  caase,  as  to  lea^e  nothing  bnt  a  quealioa 
Others.  of  law,  and  also,  where  questions  of  law  or  relevancy  arise,  which  shovld 

,    be  settled  before  trial,  the  case  may  be  sent  back  to  the  Conrt  of  SesakiB, 

^peech^  ^  ^  ^  ^^  b&^6  these  determined.  These  provisions  are  additions  Uh  WMi  iai- 
provements  on  the  provisions  of  the  former  acts,  and,  I  apprehend,  super- 
sede all  the  provisions  to  which  the  snbstance  of  them  relates.  But  look, 
then,  to  the  conclasion  of  the  whole  section,  and  it  will  be  found,  that  it  is 
there  provided,  that  '  if,  after  the  determination  of  such  questions,  there 
'  shall  remain  matter  of  fact  to  be  ascertained  between  the  parties,  it  shsB 
<  be  tried  by  jury.'  The  expression,  it  most  be  observed,  is  not,  that  the 
cause  shall  be  sent  back,  in  order  to  see  whether  it  be  $t  for  a  jury,  but  that 
it  shall  be  tried.  Now,  I  think  that  this  section  exhausts  and  provides  for 
all  the  cases  in  which  a  remit  from  the  Jury  Court  was.  thereafter  to  be  law- 
ful. It  repeals  the  former  enumeration  and  order  for  remit  to  the  Jny 
Court,  and  makes  a  new  and  much  larger  enumeration  of  cases,  which,  for 
the  first  time,  it  imperatively,  and  without  qualification,  requires  to  be  tried 
by  jury,  specifying  at  the  same  time,  and  limiting  the  occasions  on  which 
any  remit  of  these  cases  to  the  Court  of  Session  is  to  be  allowed. 

In  reference  to  all  these  matters,  I  conceive  the  case  embodied  in  this 
section  to  be  perfect  and  complete  in  itself,  and  neither  to  be  extended  or 
restrained  by  reference  to  any  provisions  on  the  same  subjects  in  fomcr 
statutes ;  and  therefore  it  is  that  1  am  disposed  to  give  so  much  weight  to 
the  concluding  words,  which,  after  all  the  purposes  of  a  remit  to  the  Cout 
of  Session  have  been  answered,  expressly  enacts,  '  that  any  matter  of  &ct 
*  which  remains  shall  be  tried  by  a  jury;'  thus  reiterating  the  very  words 
of  the  1st  section  of  the  59.  Geo.  III.  the  force  of  which  cannot,  in  my  opi* 
nion,  be  got  over,  by  saying,  that  they  mean  only  that  the  cases  are  to  hs 
sent  back  to  the  Jury  Court,  to  see  whether  they  may  beneficially  be  tried, 
without  allowing  the  ambiguous  words  of  a  superseded  clause  not  only  to 
.control  the  plain  sense  of  a  later  correcting  enactment,  bnt  to  defent  the 
ruling  principle  of  a  whole  series  of  statutes. 

I  do  not  think  the  last  section  of  the  acV,of  the  King  makes  nrnch  dif* 
ference  on  the  previous  enactment.  In  regard  to  the  aignment  of  Lord 
Gillies,  drawn  from  the  regret  expressed  by  the  Judges  of  England  for  the 
want  of  a  discretionary  power  to  withdraw  certain  cases  from  trial  by  jury, 
I  conceive  that  we  have  now,  and  without  granting  the  farther  extensioe 
for  which  his  Lordship  contended,  exactly  that  discretion  which  the  EUiglish 
Judges  failed  to  obtain  from  Parliament. 

In  England  all  cases  of  every  description,  and  without  any  exeepdoe, 
arising  in  the  courts  of  common  law,  must  l>e  tried  by  jury.  That  ia  their 
general  rule;  and  the  inconvenience  is  from  there  being  no  exceptioD; 
but  in  Scotland  it  is  only  a  certain  class  of  cases  to  which  it  is  provided 
that  jury  trial  should  be  appropriated,  and  that  are  set  apart  for  that  method 
of  trial.  In  regard  to  these,  I  do  not  think  it  a  great  evil  that  jndicial  dia- 
cretion  should  be  excluded  by  the  Legislature,  where,  from  the  natnre  of  the 
causes,  and  their  subject-matter  in  general,  they  are  so  fitted  for  trial  by 
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'  jury.    If  tnnnanageable  cases  shoold  arise,  I  have  no  fear  that  the  good  ]0  Mar.  18-17. 

'  sense  of  the  bar,  aided  by  the  advice  from  the  Bench,  will  not  find  a  pro-     '^"n^^.^'^^ 

>  per  way  of  disposing  of  them  ;  bat,  in  the  meantime,  I  think  that,  as  to  the  Kerr  v.  Earl 

^  ennmerated  cases,  we  have  a  statutory  declaration,  that  they  are  all  such  as  %    f  '"^°"  f 


Trustees  and 

I         jury  tria]  may  be  beneficially  applied  to ;  with  which  it  is  not  competent,  Oibers. 
N         and  woald  not  be  desirable,  that  we  should  interfere. 

\t  Lord  Monereiffi — I  concur  in  the  opinions  delivered  by  Lords  Gillies  Lord  Mon. 

k         and  CorehoQse,  and  I  found  my  opinion  chiefly  on  the  grounds  so  fully  and  cn'^^'a  Spt^ecb. 
I  clearly  stated  by  the  last  of  their  Lordships,  that  it  is  unnecessary  for  me 

i         to  enter  upon  my  reasons  at  so  miich  length  as  I  was  prepared  to  do. 
i  The  point  which  I  conceive  we  have  at  present  to  decide  is  entirely  a 

I  question  of  competency,  without  reference  to  the  merits  of  this  particular 

I  case,  the  determination  of  which  must  depend  upon  the  judicial  construe- 

t  tion  of  the  statutes  relating  to  the  Jury  Court ;  and  I  must  remark,  at  the 

I  outset,  that  I  cannot  suppose  that  it  is  to  be  presumed  that  it  could  not  be 
I  the  intention  of  the  Legislature  to  vest  the  discretionary  power  contended 
,1  for  in  the  Court  of  Session,  from  any  jealousy  that  this  Court  would  not 
,  fiuthfully  discharge  its  duty.      I  think  it  is  impossible  legally  to  assume 

^         such  a  principle. 

I  If  the  question  were  here  about  the  expediency  of  trying  actions  for  da- 

mages  by  jury,  or  whether  the  power  contended  for  could  be  exercised  in  con- 
sistency with  the  spirit  of  the  statutes,  in  any  considerable  number  of  such 
causes,  merely  from  apprehensions  of  the  difficulties  in  the  trial  of  them, — 
I  should  agree  in  a  g'.eat  deal  of  what  has  been  said  against  the  principle 
of  such  a  procedure.  And  even  if  the  question  were,  whether  it  is  expedient 
or  necessary  so  to  deal  with  the  present  case,  without  the  consent  of  the 
parties,  I  should  perhaps  have  had  considerable  hesitation  in  refusing  to  the 
party  a  trial  by  jury  when  it  was  insisted  for. 

The  proposition  maintained  is,  that  in  no  conceivable  circumstances  can 
the  Lord  Ordinary  or  the  Court,  in  any  of  the  enumerated  cases,  which 
must  be  at  first  remitted  to  the  jury  roll,  listen  to  the  argument,  that  the 
case  is  one  to  which  trial  by  jury  is  not  beneficially  applicable ;  and  if  doubt- 
Mt  retransmit  to  the  Court  of  Session  in  order  to  have  that  doubt  determined. 
I  entertain  a  clear  opinion  that  the  whole  provisions  of  the  i2th  section  do 
expressly  apply,  and  that  it  was  the  intention  of  the  Legislature  that  they 
should  all  expressly  apply  as  well  to  the  enumerated  as  to  the  non-enume- 
rated cases.  If  the  first  part  of  the  section  applies  to  the  whole,  it  cannot 
be  said  that  the  last  does  not  also. 

Nor  can  I  listen  to  the  argument  as  one  of  importance,  that  the  1 3th  sec- 
tion is  inconsistent  with  this  interpretation  of  the  12th.  I  cannot  think  it 
necessarily  alters  the  provisions  in  that  section.  It  meant  to  save  the  power 
of  the  Court  of  Session  to  take  proof  by  commission  in  the  other  causes  not 
required  to  be  remitted  de  piano ;  and  to  prevent  doubt,  per  expressum,  bars 
the  power  to  do  so  in  the  enumerated  causes,  in  place  of  remitting  them  to 
the  Jury  Court ;  but  it  would  be  a  very  violent  construction  to  say,  that  if 
the  Jury  Court,  acting  under  the  12th  section,  considered  a  case  to  turn  on 
matter  not  fit  for  trial  by  jury,  it  should  have  no  power  of  explicating  it  in 
another  manner,  under  the  powers  conferred  on  the  Jury  Court  by  this  12th 
section. 
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10  Mar.  1837.      Neither  is  there  any  alteration  made  by  6.  Geo.  IV.    It  repaakd  the  bt 
^"^^V^^     tecUon  of  59.  Geo*  III.  for  the  parpoee  of  enlarging  the  eooBieratioB  •! 

Kerr  v.  Karl    canses  to  be  at  obce  remittedi  and  also  repealed  the  proriaiona  in  the  fint 

Trusfees  atul^   P^^^  ^^  ^^^  ^^^^  ■action,  in  order  to  regulate  them  better  by  the  33d ;  bat 

Others.  it  does  not  repeal  the  second  part  of  that  section. 

~J~  The  words  in  the  28th  section,  '  for  the  purpose  of  being  disconed  sid 

creiff*8  Speech. '  determined/  must  be  understood,  sab  modo.  If  the  cause  takes  its  M* 
tucal  course  in  the  Jury  Court,  then  that  Court  is  to  deteraune  it;  bst 
that  it  cannot  possibly  leave  that  Court  cannot  be  said,  becaoae,  by  the  39d 
section,  the  Jury  Court  may  retransmit  to  the  Court  of  Session  for  the  ps^ 
pose  of  determining  a  question  of  law,  and  that  Court  may  conoie  to  a  fioa! 
judgment  upon  such  question.  That  this  section  applies  to  the  enumefitsi 
cases  is  clear,  for  it  expressly  supposes  the  record,  in  the  caaea  to  whiA  ii 
refers,  to  have  been  prepared  in  the  Jury  Court. 

I  must  hold  that  some  of  the  appropriated  cases  are  unfitted  £»  trisl  bf 
jury ;  indeed,  the  Legislature  itself  assumes  that  such  cases  may  occar  bj 
the  proTisions  in  the  12th  section  ;  and  as  I  hold  that  the  12th  aectiostf 
59.  Geo.  III.  is  still  in  force,  as  I  am  find  nothing  in  any  of  the  acts  ess- 
trary  to  it,  neither  in  6.  Geo.  IV.  nor  1.  Will.  IV.,  I  have  come  to  the  coa- 
clnsion,  that  there  is  the  power  vested  in  tlie  Court  of  Session,  which  wn 
formerly  in  the  Jury  Court,  to  determine  whether  jury  trial  ia  beneficiallf 
applicable  in  such  cases,  and  I  will  not  interfere  to  take  that  power  avtj. 
The  cases  in  which  that  power  will  be  exercised  will,'  in  my  opinion,  be  ray 
few. 

Lord  Fuller-         Lord  FuUerUm* — In  regard  to  the  12th  section  of  the  59.  Gee.  lU- 1 

tou's  Speech.  ^^^^  yf\^  Lq^j  Jeffrey.  I  do  not  think  that  the  first  provision  of  that  sec- 
tion can  be  held  to  be  confined  to  what  are  termed  the  non-ennmeiated 
cases.  There  were  obvious  reasona  for  conferring  a  general  power  ta  re* 
transmit  emerging  questions  of  law  or  relevancy,  because,  aa  in  the  gnst 
proportion  of  the  enumerated  caaee,  the  condescendences  and  aaawers  wet 
given  in,  in  the  Jury  Court,  such  questions  were  not  likely  to  be  laiied, 
until  after  the  case  had  been  remitted  from  the  Court  of  Session. 

But  I  do  not  think  it  necessarily  follows,  that  the  concluding  part  of  tki 
section,  which  is  in  expression  a  substantive  enactment^  moat  receive  ib 
equally  comprehensive  construction.  That  wiU  depend  on  the  true  mesaisg 
of  the  terms  employed  in  it ;  and  on  cooaidariog  those  terms  with  reHerescs 
to  those  of  the  first  and  leading  enactment  of  the  statute,  it  would  reqain 
some  clearer  and  more  unequivocal  declaration  to  satisfy  me,  that  by  tiv 
section  the  Jury  Court  were  empowered  to  exercise  a  discretion,  as  to  the 
beneficial  application  of  jury  trial,  in  that  class  of  cases  to  which,  by  tk 
clearest  implication,  the  leading  enactment  had  declared  it  to  be  beneficiifly 
applicable,  and  which  it  had  expressly  directed  that  Court  to  try  by  a  jsry. 
The  opinion  is  confirmed  by  the  section  immediately  following,  vis.  the 
LSth.  For  though,  from  its  form  of  expression,  it  is  not  absolotely  oos- 
clufiive,  it  is  hardly  possible  that,  if  the  12th  section  had  contemplated  tki 
retransmission  of  any  of  the  enumerated  cases,  for  the  purposes  of  a  prsQ^ 
by  commission,  or  otherwise,  the  18th  would  have  contained  each  a  ssri«| 
and  excepting  clause,  without  some  explanation  or  qualificatien.^ 

Even  if  the  question,  then,  had  turned  entirely  on  the  act  of  the  S9'  Gc^ 
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Illy  I  fihontd  bare  been  incUned»  tboagb  widi  great  diffienlt^y  to  tbiak  tbat  10  Mar.  1837. 
tbe  Jory  Court  had  no  power,  in  any  of  the  ennmerated  cases,  to  retranimit    Vi^^/"^^ 
on  the  particular  ground  now  under  oonsideration.  K®''  ^:  ^^} 

But  it  does  not  appear  to  me  to  depend  entirely  on  that  statute.     We  ^^usfeei  and" 
must  look  to  tbe  next,  the  6.  Geo.  IV.  and  that,  in  my  opinion,  removes  Others. 
tbe  difficulty.  ,  ~r  „ 

rwii  i..  (liii.tffl  .       Lord  Fuller- 

The  purpose  of  it  was  to  enact  a  body  of  regulations  for  tbe  preparation  i^*^  gpeecb. 
of  causes  in  the  Court  of  Session,  and  for  tbe  ascertainment  of  facts  hi  those 
cases  in  which  tbe  facts  were  disputed. 

Even  in  that  department  of  this  last  class  of  eases,  which  was  not  spe- 
cially appropriated  to  the  Jury  Court,  the  prorisions  contained  in  it  went 
iar  to  supersede  tho  IStb  section  of  the  59.  Geo.  III.  For  the  14th  and 
]5th  sections  proride,  first,  for  the  case  of  tbe  parties  differing  as  to  &cts 
which  do  not  require  to  be  aiceriained  by  jury  trial;  and,  secondly,  for 
that  of  parties  differing  as  to  facts  which  do  require  to  be  (tseertained  by 
Jury  triaL  The  adoption  of  the  different  course  of  procedure  respectively 
applicable  to  those  cases,  is  left  by  those  clauses  to  the  Lord  Ordinary  and 
tbe  Court ;  and  after  that  power  had  been  exercised,  by  sending  a  case  to 
the  Jury  Court,  it  is  not  easy  to  see  how  the  Jury  Court  could  have  bad 
the  power  to  retransmit  it,  on  the  ground  that  they  did  not  consider  it  one 
to  which  jury  trial  was  beneficiiilly  applicable. 

But  the  matter  is  still  clearer  in  regard  to  the  other  or  enumerated  class 
of  cases,  which  is  by  this  statute  extended  much  farther  than  by  that  of  the 
59.  Geo.  III.  In  the^r^^  place,  it  repeals  expressly  the  whole  provisions, 
authorising  the  remits  of  certain  cases  from  the  Court  of  Session  ;  and,  «e- 
eondly,  it  introduces  a  remit  of  a  totally'different  kind,  and  founded  on  a 
different  principle.  After  repealing  tbe  provisions  of  the  59.  Geo.  Ill,  aa 
to  remits  of  the  specified  class  of  cases,  it  enacts,  that  *  the  following  aotions, 

*  whether  originating  in  tbe  Court  of  Session  or  the  Court  of  Admiralty, 

*  shall  be  held  as  causes  appropriate  to  the  Jury  Court,  and  shdl,  for  the 

*  purpose  of  being  discussed  and  determined  in  that  court,  be  remitted  at 
'  oiice  to  that  court,  in  manner  herein  after  to  be  directed  ;*  and  the  29tb 
section  points  out  tbe  form  in  which  this  is  to  be  done. 

By  these  enactments,  an  essential  change  was  made  on  tbe  former  sys- 
tem. The  Jury  Court  being  declared  to  be  tbe  *  appropriate  court'  for  tbe 
class  of  enumerated  actions,  -in  which  these  actions  were  to  be  '  discussed 

*  and  determined,'  and  the  Court  of  Session  being  called  on  at  once,  and 
without  any  discretion,  to  remit  these  actions,  it  appears  to  me  that  those 
actions  were  as  completely  fixed  in  tbe  Jury  Court  as  if  they  had  been 
brought  into  it  by  a  special  writ  for  that  purpose.  In  truth,  in  the  enn- 
merated cases,  the  remit  of  the  Court  of  Session  ceased,  after  tbat  statute, 
to  be  any  thing  but  the  formal  instrument  for  passing  the  case  to  tbe  *  ap- 
<  propnate  court.' 

Now,  if  tbe  enactments  had  stopped  here,  I  do  not  see  how  the  Jury 
Court  could  have  had  the*  power  to  retransmit  on  any  ground  whatever. 
Having  been  declared  the  *  appropriate  court,'  in  which  certain  actions 
were  to  be  *  discussed  and  determined,'  they  must  have  retained  those  cases 
till  they  were  so  discussed  and  determined ;  and  I  do  not  see  how  such 
cases  could  have  found  their  way  back  to  the  Court  of  Session,  unless  by 


128 


APPENDIX. 


O^uald  and 
O I  hers  v. 
W'Whir. 

Pursuer's 
Evidence. 


12  Mar.  1637.  eighteen  inches  long.     3.  At  Kirkconnel  Pier  found  wilks'  and 

4.  At  and  below  Kelton  the  tide  is  always  ebbing  or  flowing.  5.  Oa  ex- 
periment, water  taken  at  Glencaple,  on  tho6tb  April,  in  an  ordinary  tide»  St 
high  water,  gave  1948  greinR  of  common  salt  from  an  imperial  gallon,  near* 
ly  4^  ounces.  At  Bnrran  Point,  at  low  water,  it  gare  1258  gratss  to  ia- 
perial  gallon.  At  Glenhowan  Point,  at  low  water,  846  grains ;  at  higb, 
1984.  If  I  were  called  on  to  define  where  the  Niih  ends -and  tbe  Sol  way 
begins,  I  should  say,  Nith  proper  etids  atBoreland,  and  all  below  iaSolway. 
On  these  data  I  should  so  fix  it  scientifically.  If  I  were  required  to  fix  it 
by  the  gcnei-al  appearance  of  the  trending  of  the  shores,  I  should  say  Nidi 
ended  at  Glenhowan  and  Aird  S(^rB  Points.  *  Qtt^.«— What  is  tlie  geneial 
trending  of  the  north  shore  of  Solway  from  Gledhowan  ?  It  is  ▼erydiatiiiel- 
ly  marked  by  the  sears  or  rocks,  marriie  plants,  cockles,  muaaels  and  srilks 
on  them.  It  runs  nearly  due  east  in  line  firora  Glenhowan  Point  to 
The  first  part  runs  sooth-east  for  a  little  way.  Frotti  Airds  the 
is  nearly  at  right  angles  to  that  mnniilg  sooth.  If  I  look  from  tbe  Abbey 
Point  across  the  water,  I  lo6k  to  AnnaA,  and  take  in  many  miles.  If  I 
look  south,  it  is  to  the  English  coast.  The  dotted  Itties  on  ray  plan  iodicaas 
the  low-water  (channel  of  die  rirer.  All  the  rest  in  the  eapanse  of  diepfaa 
is  sand.  I  find  a  channel  at  l<^w  water  delineated :  die  breadth  ia  ahoat 
500  feet :  it  gets  broader  as  it  goes  down.  I  made  sections  of  the  area  of 
die  river-run,  the  highest  at  abbre  Glenclrple,  then  at  Aird's  Poiot  to  D; 
Sd  is  at  E.  F.  below  Aird's,  and  above  Glenhowan.  (N.  B« — SectioBa  aot 
prodoced.)  I  can  state  the  result,  from  my  notes.  At  Gleacaple»  16th 
April. — A  land  flood  then ;  area  at  low  water  80  square  yards  (  as  high, 
1^813.  At  Aird*s  Point  to  D.  at  low  water  74;  at  high  5310.  At  £»  F. 
63  low ;  7300  high.  I  made  soundings  in  the  low^water  chanaeL  The 
average  depth  from  Aird's  to  Borran  Point  ia  two  feet.  At  a  poiat 
a  backwash  opposite  to  Borran  joins,  it  grows  deeper,  and  isahoat  fi 
five  feet :  continues  so,  and  increases  in  depth  as  yea  go  down :  im 
to  8^,  7^,  6^,  varying  occasionally,  down  to  Sotfithemess.  The  ahalhnrest 
is  5f  •  There  is  nothing  like  a  bar  where  the  dmnnel  joins  the  sea.  There 
is  none  from  the  backwash  all  the  way  dowd.  Messrs  Jardiae  aad  Adie 
"were  with  me,  and  Newal,  an  architect.  The  sands  are  wichoat  okoeptaaa 
the  flattest  I  ever  was  on.  I  mean  Blackshaw  Bank^  The  stopo  ia  oaly 
one  foot  in  1460.  I  tried  it  by  actual  survey.  It  is  nearly  •iho  sanaa  all 
over,  like  a  flat  table*  land.  Even  after  the  tide  has  receded  some  tiaie, 
is  left  two  or  three  inches  deep.  To  the  eye  i#  is  a  decided  level, 
channel  running  through  it.  The  channel  contains  the  water  of  Nttli»  the 
drainage  from  the  sands,  and  some  small  streams.  Qu6ry.*^If  the  aomces 
of  the  Nith  were  to  be  stopped,  there  would  still  be  a  Bay  of  Soliray  ap  la 
Aird's,  and  even  to  Delton,  in  my  opinion.  JBy  ike  2>eait.— Froai  tba  ap> 
pearance  of  the  shores,  I  should  say  that  die  Nith  terminated  at  Gioobo^ 
In  my  own  opinion,  from  all  ray  observadons,  I  think -it  termioatea  at 
land. 

Alexander  Adie  was  held  by  the  Dean  of  Facalty  to  have  given  the 
aame  evidence  as  Mr  Anderson. 

James  Jab  dine,  civil  engineer.    I  know  the  shores  of  Solway,  aad  have 
known  them  more  than  half  a  century.     I  came  at  an  early  period  to 
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B  bathing  ct  Cainhngan  CaiUe.    The  water  jopposite  to  that  is  commonly  12  Mar.  1837. 

i  called  the  Solway  Firth,  aometimes  Soloway.    I  always  thought  I  looked     V^py^ 

I  across  Solway  from  that  to  Carsethorn,  &c*    I  have  been  formerly  employed  Oswald  and 

I  -to  make  profsssional  6Qrre3rs  of  the  Nith  and  Solway.     This  was  when  it  ^\^;^' 

I  was  proposed  to  improve  the  navigation  of  the  Nith,  and  I  looked  down  to      

I  the  lower  parts,    i  was  acting  under  a  remit  of  the  Court,  in  a  dispnte  with  Pursuer's 

I  «  contractor.    I  also  swvyad  Kirkconnel  and  Carlaverock  shore,  with  a     ^'  ^^' 

^  Tiew  to- a  railway.     On  the  present  ocomUmi,  I  assisted  in  making  observa- 

I  sions  for  a  sarvoy,  bat  not  in  msking  out  the  phm  of  Anderson.    I  have 

I  -efbn  seen  the  plMi ;  I  know  it  to  be  acciirate^;  I  assisted  in  making  the 

I  «keletonsy  having  myself  taken  the  angles.    I  think,  from  all  my  observaUons, 

tfaftt  the  Nith  ends  at  Borehiad.  From  that  upwards  there  are  several  fords, 
-Mid  colleotions  of  river  gravely  and  there  is  a  considerable  stream  at  the 
lower  end  of  these  collections  of  gnveh  The  lowest  collection  of  gravel  and 
^ike  lowest  stream  is  at  that  point.  I  fonnd  sea-war^  about  100  yards  above 
the  angle  of  the  road,  about  half* way  between  Conbeath  and  Kelton.  I 
fonnd  a  very  considerable  qoantity  about  Conheath,  some  of  it  about  eighteen 
inches  long.  These  indications  increased  downwards.  I  found  mussels, 
sea- ware  and  barnacles  at  Gtancaple  avd  at  Kirkconnel^  and  wilks  also  there. 
On  the  sand  opposite  to  the  banks,  I  fonnd  flinters,  cockles,  mussels  and 
aea^ware*  At  Airds  I  fiMuid  eea-wisre  and  wilks.  .  At  Glenhowan,  a  great 
quantity  of  hunuriaint  sea^ ware,  part  of  which  I  saw  carted  away  for  a  cottage 
Harden*  The  tide  is  always  ebbing  or  flowing  at  Glencaple.  I  think  it  is 
so  op  to  BoieJand,  but  no  iarther.  I  think,  the  river  proper,  or  as  a  river, 
ends  at  Boxeland*  Below  that  the  channel  Is  narrower  on  the  south  side, 
and  appears  at  Aird*s  Pmnt*  on  the  oqe  side,  like  land- locked.  On  the  op* 
posite  side  there  is  a  bay,  ai^d  not  a  bead  of  land  ;  the  shore  retreats,  but  close 
below  the  bay  there  is  the  head  of  land  at  Genhowaa  Scaur.  From  Glen- 
howan the  trending  of  the  land  is  near.diie  east.  Frow  Airds  it  is  nearly 
southward.  From  the  trending  of  the  ahore^y  I  should  fix  the  limit  of  the 
Solway  at  Alrd's  Point  and  Glenhowan  Scavrs.  All  to  the  south  of  these 
points  I  should  certainly  considor  in  the  Splway.  If  the  sources,  of  the  Nith 
were  dried  np,  in  my  opinion,  that  would  still  be  an  open  bay  of  the  Solway : 
—a  great  extent,  in  some  parts  five  mil^  of  sand,  is  dry  at  low  water.  There 
is  a  channel  not  dry,  filled  byra  combination  of  the  water  of  Nith  and  drain- 
age. The  rills  that  join  it  are  very  small*  The  drainage  from  the  sand  is 
^ery  great^*at  low  water,  water-runs  in  the  channel  would  be  called  the 
combination  of  these  waters, — Nith  being  the  greatest  part,  but  not  solely 
composing  it.  The  channel  is  constantly  changing — a  great  part  has  changed 
since  last  week.  Last  year,  when  I  went  to  Caraethorp,  the  channel  went 
near  Uie  western  shores  as  marked  on. Mr  Anderson's  plan.  It  was  so 
in  September  1835,  It  is  now  a  good  way  east.  The  new  channel  is 
not  yet  fully  cut  to  the  usual  depth,  so  it  would  easily  change  again.  I 
sounded  the  new  channel  down  to>  where  it  joins  the  Solway  at  low  water. 
From  Southemess  upwards,  I  saw  nothing  like  a  bar,  or  any  thing  to  make 
breakers.  Yesterday  I  sounded  from  what  is  called  the  Bore^Rock,  oppo- 
aite  Arbiglands,  downwards  and  upwards,  at  Ipw  water :  the  depth  was  8^ 
to  7,  and  7f ,  6f  and  5f  from  Burran  Point  downwards  to  the  Bore  Stone. 
Above  that|  5, 4  3,  and  where  the  marking  of  the  low- water  channel  at  W«, 
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Pur8ucr*8 
Evidence. 


12  Mar.  1837.  in  the  word  Sol  way  on  the  plan  is,  it  was  only  two  feet.  From  A.vpwaidi 
it  is  1| — at  Y.  (in  the  word,)  two  feet  where  is  a  back  wash — apwanb,  2 
and  1^ — about  1^  up  to  Glenhowan  Scaur  or  Bomfoot  Scanr.  The  ssadi 
are  very  flat,  except  down  at  the  low-water  channel.  There  is  no  great  hh 
dniation  between  tbe  Nith  and  the  Locher.  The  greatest  irregalarity  it  bs- 
tween  a  large  back-water  wash  and  the  present  channel.  On  Bladsahaw 
Bank  there  is  a  great  flat,  the  descent  being  no  more  than  one  foot  in  146^ 
I  should  say  it  was  a  misapplication  of  the  term  to  say  I  was  ooft  of  Sdvay 
when  I  turned  Southerness  going  upwards.  Strictly*  if  yon  uka  the  wilcr 
of  Solway,  I  think  it  goes  np  to  Boreland.  Bat  it  would  be  a  oomptete  mis* 
nomer  to  call  it  Nith  below  Glenhowan.  I  took  sections  aeroea  tlie  lirtb  ths 
same  as  Aoderson*s — we  took  them  together — and  onr  analysing  of  the  «» 
ter  also.  (Z>ean.— -I  agree  it  be  taken  as  the  same.)  £y  the 
I  think  that  the  water  of  Solway  goes  up  to  Boreland. 

Walter  Nbwlaud,  architect  and  land-sarf«yor,  was  taken  to  have 
firmed  the  precedii^  witnesses. 

Pursuer's  proof  closed.     Plan  proved  pot  in. 


Defenders* 
Evidence. 


Evidence  for  Blenders  in  Issue. 

1.  Act  1429,  c.  131 ;  Exception  of  TwMd  and  Solway.  2.  Case  of  Lord 
Kintore  ;  Justice- Clerk's  (pinion;  S.  Act  1681,  c  100.  4.  Act  suds 
day  as  to  Salmon-fishings.  5.  Newland's  M141,  182a  6.  Act  1701,  c. 
Recalls,  1681,  &c  7.  Act  1792,  c  24,  $  3  and  4.  8.  Act  1811, 
c.  8.  9.  Titles  of  the  properties  by  iuTentory.  (1.)  Title  of  Kirkbeai^ 
1643 ;  •<  In  fine  acques/'  kc.  (2.)  Charter  6i  Town  of  Dnmlriea,  1895; 
and  renewed  Charter  in  the  same  terms,  1621.  N.  B.—* 1S95  on  a  roller; 
and  not  legible  generally.  (3.)  Pnrsuer  of  actions' title.  10.  SamoMOi 
Oswald  V.  Maxwell,  1825.  11.  Defences,  and  Decree  of  Afaselntsr. 
12.  Submission  to  Spottiswood,  1748,  and  Decree,  1769.  13.  Lsiie 
by  MaxweU  to  Little,  1810.  14.  Chart  of  the  Solway  Firth,  1742.  15. 
Plan  and  Sections  prored  by  Bocbanan,  Gunn,  &e. 

Wknesses. 
1.  Geobgb  Buchanan.  1  am  a  civil  engineer.  I  have  been  long  ia 
practice.  1  first  surveyed  the  month  of  Nith,  &c.  in  1880.  I  preparsd  s 
plan  and  survey  then-*a  rough  sketch ;  but  the  channel  of  the  Nith  wis 
laid  down  by  my  own  observation.  I  surveyed  it  again  within  the  last  feu 
weeks,  assisted  by  Mr  Gunn,  my  assistant.  (Plan  shown.)  That  is  fron 
actual  survey.  It  is  correct,  though  there  may  be  some  trifling  oorrectioat 
in  figures  necessary.  The  channel  now  is  greatly  diflferent  from  whatitwsi 
in  1 830.  Line  of  1830  is  farther  east.  (Newall's  plan  shown.)  My  pltt 
lays  down  the  line  in  1828,  as  well  as  that  now.  The  tide  flows  up  occa- 
sionally to  the  caul  of  Dumfries.  For  the  first  three  miles  going  down  fron 
Dumfries  the  river  is  bounded  by  high  banks.  There  are  no  sandbaob. 
It  begins  gradually  to  widen  till  you  come  to  Airds  and  Glenhowan.  Mf 
survey  begins  at  Glencaple.  The  portion  above  is  copied.  Boreland  is 
above  that.  There  is  a  stretch  of  sand  opposite  Glencaple  about  tOOO  ^aids 
across.     It  is  left  quite  dry  at  low  water.     No  portion  of  the  tide  or  rirer 
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covers  it.  It  is  covered  at  high  water.  '  The  water  of  the  river  rans  be*  18  Mar.  1837. 
tween.  Tbe  isod  from  Glencaple  to  Glenfaowan  is  also  dry  at  low  water  ;  \^y^^ 
covered  at  high.  This  is  fully  3000  yards  in  length ;  from  two  to  three  Oswald  wd 
miles.  There  is  sea-weed  on  that.  The  plan  shows  Biackshaw  Bank,  |^«^|,ir,' 
shaded.  It  was  there  in  1830.  It  is  now  quite  the  same  as  then,  so  far  as  .-^ 
I  recollect.  It  extends  from  the  eastern  shore  about  six  miles.  It  strikes  pefendere' 
the  land  below  Carhiverock  Castle.  The  line  is  not  well  defined  where  it 
joins.  I  have  a  plan  with  sections,  which  is  referred  to  by  red  lines  on  the 
other  plan,  which  is  accurate.  To  see  where  the  stream  joins  the  arm  of 
the  sea  I  would  look  at  low  water.  The  tide  comes  in  with  great  rapidity: 
sometimes  in  spring  tides  it  is  28  or  30  fi^et  perpendicalar  height.  I  mea* 
sored  the  rapidity  between  Glencaple  and  Carsethom,  and  foand  it  three  to 
four  miles  an  hoar.  It  was  not  just  at  the  height.  There  is  an  immense 
area  of  the  bank,  probably  a  mile  in  width  or  more.  In  some  parts  it  is  19 
foot  above  tbe^  level  of  low  water  in  spring  tides.  It  varies  from  12  to  14 
in  other  places ;  in  the  section  nearest  the  sea  it  is  12  feet ;  next,  at  £.  F,  19 
feet ;  C.  to  D,  about  20  feet.  The  lowest  was  the  12  feet ;  then  it  dimi- 
msbed  down  to  the  water.  There  is  a  small  portion  where  the  water  had 
excavated  a  channel,  but  had  not  made  it  out.  The  lowest  of  that  channel 
is  several  feet  above  low  water.  When  I  am  on  the  low- water  channel,  or 
tbe  low  sand,  the  view  of  the  coast  to  south-east  is  enUrely  obscured.  I 
went  in  a  gig  to  the  extreme  points.  There  is  a  decided  slope  on  the  sea* 
ward  side.  I  conk!  not  see  Carlaverock- Castle,  or  the  Lighthouse  at  South* 
emess.  It  is  very  hard  sand,  in  parts  as  hard  as  a  turnpike«road.  It  ap* 
pears  permanent.  I  have  seen  many  such  banks  at  the  mouths  of  rivers. 
When  tbe  tide  rounds  Soutiiemess,  it  goes  up  between  tbe  bank  and  the 
shore  at  Bnrran  Point :  continues  to  flow  between  them  till  tbe  tide  rises 
to  the  height  of  the  said  bank.  There  is  an  extensive  basin  of  water  be«* 
tween  the  bank  and  the  shore  before  this  is  covered.  The  tide  is  going  on, 
on  the  other  side,  the  same.  1  think  it  is  from  two  to  three  hours  before 
high  water  before  the  bank  is  covered ;  in  some  neap  tides  it  is  not  covered 
at  all.  The  depth  of  water  on  the  sand  bank  is  very  difierent  from  the  ba- 
sin at  spring  tide ;  when  it  is  9  feet  about  the  middle  of  the  bank,  it  may  be 
30  in  the  channel.  The  channel  is  12  or  15  feet  below  bank  at  low  water. 
The  bank  effects  a  distinct  separation  of  tbe  tide ;  it  divides  what  is  running 
east  from  that  going  north.  The  low*water  channel  becomes  shallower  as 
it  approaches  Burran  Point.  The  shallowest  is  17  inches.  This  was  at  the 
deepest  part  of  where  it  was  generally  shallowest.  This  was  off  Burran 
Point.  It  very  soon  deepens  after  tiiat;  it  is  8  to  10  feet  immediately  be- 
low. It  should  be  4  and  5  feet  towards  the  point  of  the  bank.  On  the  plan 
I  represent  the  tail  of  the  bank,  though  it  is  never  uncovered.  It  is  of  course 
shallower  in  passing  over  the  tail ;  opposite  the  Lighthouse  it  is  9^  feet 
The  change  from  17  inches  to  8  to  10  feet  is  in  Isss  than  100  yards.  Ves« 
sels  can  anchor  very  near  to  tbe  place  where  the  depth  is  only  17  inches. 
I  reported  on  the  South  £sk.  My  attention  has  been  much  caHed  to  such 
cases.  My  opinion  is,  that  the  tendency  of  the  tides  is  to  give  permanency 
to  the  bank.  I  consider  such  a  bank  as  a  natural  demarcation  of  the  line  of 
a  river.  It  is  very  wide  in  some  parts,  but  still  yon  can  discover  the  point  of 
declension — towards  Nith  and  towards  the  sea.     That  is  frequently  observed 


132 


APPENDIX. 


Oswald  and 
Others  v. 
M*Whir. 

Defenders' 
Evidence. 


12  Mar.  1837.  in  the  months  of  riven.     I  consider  it  decisire  of  a  naumil  diTuion  m  ik 
Bands.    I  shoold  think  that  the  mouth  of  the  estnary  of  the  Nitfa  is 
between  the  end  of  the  sand-bank  and  the  west  shore.    1  think  that  the 
cfalBinge  of  depth  and  the  ridge,  or  bar,  which  crosses  the  channel,  and  the  na- 
tural division  of  the  water,  give  an  indication  of  thte  mouth  of  tbe  river.    I  Imw 
no  doubt,  in  considering  the  natural  divisions  raised  by  the  tide  and  riwr,  and 
likely  to  continue,  that  they  indicate  that  point.    Within  that  sand-b«Dk  1 1 
sider  to  be  tlie  estuary  of  the  Nith.     The  circumstance  of  the  channel 
but  not  penetrating  the  bank,  does  not  lessen  my  confidence  in  this.     H  ex- 
plains the  great  breadth.    (The  tide  and  river  came  down  with  great  lares. 
I  think  that  the  bank,  &c.  forms  |he  mouth  as  much  as  if  it  were  Ugfaer  ap. 
The  fact  of  the  shore  extending  wider  on  one  side  than  on  the  other  ia  not  »• 
common,  end  frequently  such  sand-banks  are  fanned  as  here.     I 
the  time  of  the  tide  rising  and  falling.     It  wa»  at  Cane  where  my 
tions  were  chiefly  made.    The  spring  tides  generally  ebb  in  7^  hoars» 
flow  4f •     It  depends  upon  how  you  understand  ebbing  and  fiowii^, 
the  effect  of  the  fresh  water,  to  tell  where  it  always  ebbs  and  flows.    li 
would  take  a  year  or  two  of  observations  to  fix  it.    I  did  not  examine  ao  ss 
to  answer  the  question.     At  Airds  it  continues  long  ebbing  iiefore  it  begiaa 
to  flow.     It  is  ebbing  much  longer  than  flowing.    I  cannot  answer  the 
question,  if  the  ebbing  is  run  out  before  it  flows.     It  is  a  diing  that  re- 
quires long  observation.    New  Abbey  Pow  Bum  joins  below  Atrda.    It 
discharges  a  good  deal  of  water-^a  distinct  addition.     I  did  not  ezamiae 
Kirkbean  Bum.    There  is  a  great  drainage  from  the  sand  banks.     That 
merely  inditaitea  the  descent.     It  all  goes  into  the  channel,  and  the  amaO 
streams  also  join  it.     I  do  not  consider  the  line  of  coast  snflicient  ta 
determine  where  the  estuary  of  the  Nith  ends.    I  examined  the  qaafity 
of  the  water  hi  the  low-water  channel.      At  Glencaple,   and  opposoiB 
Pow  House  Perch,  near  Carlaverock,  and  at  the  bar  or  ford  oppositi 
Burran  Point.     At  Glencaple  it  was  perfectly  fresh  at  low  water :  I 
pared  it  with  the  water  taken  at  the  bridge  of  Dumfries :  there  waa 
tenth  of  a  grain  weight  of  difference.     At  Pow  House  Perdi  it  was  a  very 
slight  degree  brackish:    it  might  be   five  grains  in  1000:  at   Bvrna 
Point  about  1 1  grains  in  1000.     Nith  is  a  very  considerable  stream  there, 
nearly  half  Clyde  three  miles  above  Dumbarton,  as  6  to  1 1.    I  canaider  it 
die  river  Nith.     Supposing  the  Nith  to  cease  to  flow,  in  a  very  short  tine 
the  channel  would  be  filled  with  sand,  and  the  sand-bank  would  probahiy 
be  raised  above  high  water.    By  Mr  JSTeay.-^There  is  a  scale  for  the  aec- 
tiens  on  the  plan,  but  the  vertical  scale  is  mudi  greater  than  the  liorizinital 
•—20  times  greater.     A  man  could  detect  the  inequality  in  the  sand*baak 
by  the  eye.     In  some  places  one  foot  in  SO,  40,  or  50 ;  then  cornea  to  what 
is  scarcely  perceptible.    The  greatest  height  is  6iO  feet  in  six  miles.     If  the 
Nith  ceased,  the  tide  would  flow  up  as  now,  at  first.    If  I  were  navigating 
round  Southeroess  at  high  water,  every  distinction  is  destroyed ;  it  ia  ail 
water.     I  did  not  apply  my  observations  to  high  water,  but  I  fix  the  booada 
of  the  Nith  by  low  water,  because  tlien  I  see  the  natural  appearances.     If 
Nith  were  not  there,  I  can't  answer  the  supposed  case  aa  to  whether  the 
hay  would  be  Solway  or  not.    When  the  sand  is  not  covered  with  wator,  I 
think  that  the  naturid  boundaries,  though  covered,  still  exist.    I  should  mj  I 
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was  still  on  tbe  Nith.     I  don't  confine  this  opinion  to  the  space  between  the  12  Mar.  1837.; 
bank  and  the  shore.    I  should  bold  all  to  be  the  Nith  which  is  contained    ^"^^^V^^ 
bythe  banks  sloping  to  Nith,  at  low  water.  .  The  bank  slopes  the  other  way  9.^^^^  ^^ 
to  Locher.     When  yon  pass  the  height,  I  can't  say  whether  it  is  Nith  or  ]vi< wbir.' 

Locber.     Query. — Supposing  that  the  river  entered  the  sea  at  right  angles^      

and  that,  at  low  water,  the  rirer  was  distinct,  is  it  sea  or  river  ?  uhuwer.^-  ^V^^^* 

Every  case  most  depend  on  its  own  circurastanees*    In  sailing  np  .at  higb 

water,  a  great  part  of  the  expanse  of  water  is  Nith*    I  can  make  no  diatinotioa 

bat  by  the  natural  bonndariea.     Query* — Where  would  the  line  on  Newal'a 

plan,  1828,  end  on  the  east  ?  It  would  cut  the  English  shore.    By  Dean, 

*^It  would  first  cross  the  sand-bank.    The  height  of  the  bank  within  the 

basin  is  quite  perceptible  looking  south ;  and  it  shuts  up  the  low  ground  of 

tbe  EngUsh  coast.    I  have  not  been  on  the  Locber :  where  it  is  will  depend 

on  the  natural  boundaries.     To  ascertain  tbe  moutb  of  a  river,  1  wonld  never. 

be  satisfied  with  sailing  np :  there  is  nothing  to  fix  the  estuary  at  high  water^ 

I  speak  with  reference  to  my  knowledge  previously  acquired.     The  look 

along  the  expanse  I  think  quite  immateriaL    £y  the  CourL^^U  the  water 

weighs  1000  at  Dumfries,  it  is  1011  at  Burnan  Point.     I  merely  tried  the 

specific  gravity.     Sea  water  would  weigh  1030.    1  can't  state  the  quantity 

of  salt  each  wonld  produce.    1  formed  no  opinion  wbere  the  .water  oi  SoU' 

way  is.    I  considered  the  Nith  to  be  discharging  into  what  is  usually  called- 

Sol  way  Firtb.    1 4S0ttsidered  Solwi^  Firth  there  as  a  proper  arm  of  the  sea. 

I  took  it  for  granted  that  the  Nith  would  discharge  itself  into  the  Solway 

Firth. 

2.  David  Smith.  1  am  a  civil  engineer  and  surveyor,  Ghisgow,  in  prac* 
tice  more  than  thirty  years ;  have  inspected  Clyde,  Irvine,  Gramock,  Leven*. 
I  had  charge  of  the  Clyde  at  one  time.  1  gave  it  up.  1  have  known  the 
month  of  Clyde  well.  To  determine  tbe  mouth  of  a  rvr^t,  1  would  never  go* 
at  high  water.  I  have  gone  over  Blacksbaw  Sand  yesterday.  I  examined 
it  with  as  much  care  as  the  time  would  admit.  I  took  the  deptb  of  the  low- 
water  channel  above  Burran  Point,  and  the  increase  below  that  point.  I 
crossed  the  Nith  at  a  ford  above  Burran  Point  Looking  to  the  circum-  . 
stances,  I  should  think,  and  am  convinced,  that  aline,  drawivfrom  the  l^t*. 
house  at  93  to  94  degrees  of  tbe  magnetic  meridian,  would  shut  up  the 
moutb  of  the  river  t  it  would  tuca  more  round  if  drawn,  by  the  real  meridian. 
The  natural  appearances  satisfied  me  that  the  basin  of  Nith  was  between  the 
sand- bank  and  the  shore.  Tbe  bank  has  the  character  of  a  permanent  bank. 
JBy  Mr  Keay,^^l  did  not  go  farther  east  than  thu»  mouth  of  the  Locber ; 
1  would  carry  tbe  line  as  far  as  that.  I  don't  know  where  the  Solway  is.  ' 
All  north  of  the  line  I  have  mentioned  I  call  Nith.  1  can't  tell  where  the 
line  would  terminate.  The  sand  bank  indicates  that  it  had  been  formerly 
more  east,  and  that  tbe  river  had  run  there.  It  is  now  growing  more  per- 
manent. Suppose  that  the  water  without  the  line  is  the  Solway  Firth,  I 
should  say  that  the  low-water  line  is  tbe  boundary  of  Solway ;  I  should  say 
so  at  high  water,  without  reference  to  the  Nith.  1  never  examined  this  till 
yesterdi^,  though  I  have  seen  it  before.  JBy  the  JQstm.— -The  mark  of  the 
sea-line  is  at  low*water  mark,  independent  of  the  river.  In  my  answers 
about  the  mouth  of  Nith,  I  am  influenced  by  the  natural  appearanoesy  and 
not  by  this  opinion  as  to  high  and  low  water  mark.  . 
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12  Mar.  1637.  3.  Gborge  Gunn.  I  am  Mr  Bacbanaii'B  asaisUnt  I  aaaiated  hioi  ia 
the  sQryey ;  it  ia  accarate.  I  assisted  him  in  all  the  operationa ;  in 
the  sections,  &c.  &c.  Blacksbaw  Bank  is  laid  down  on  the  plan.  I 
aware  of  a  narrow  ford  at  Burran,  and  of  the  sadden  deepening  of  the 
below  that  point.  From  all  the  natural  appearances,  I  place  the  month  of 
the  river  at  a  bar  marked  at  the  end  of  the  sand -bank  acroea  to  Soather- 
ness.  I  have  no  doubt  that  the  space  between  ia  the  baain  of  the  Nith«  I 
have  been  employed  in  such  6urve3rs.  I  have  been  six  or  seven  years  with 
Mr  Buchanan.  It  is  a  very  decided  bank,  of  firm  sand,  and  there  ia  a  dope 
down  to  the  baain  all  the  way.  Where  the  bank  is  highest,  it  obecnrea  tfca 
view  of  the  low  part  of  the  land  on  the  English  side.  There  ia  a  alope  aB 
the  way  down  to  Solway. 

William  Geddes,  aged  58.    I  live  in  Annan.  I  was  bom  io  Daailiiea. 
I  lived  afterwards  at  Domocb.     I  have  been  a  seaman  30  yeara— a  onater 
-^trading  in  the  Firth  of  Solway.    I  have  gone  up  the  Nith  only  onee  with 
a  large  cargo,  but  I  have  been  often  in  the  Nith.     1  am  familiar  with  the 
mouth  of  it.    I  am  superintendent  of  the  buoys  on  the  Solway ;  hare  beea 
so  for  three  or  four  years.    I  consider  mjrself  in  the  Nith  when  I  pass  Bar* 
ran  Point,  coming  from  sea.    I  have  often  gone  into  Carsethom  for  aafety, 
or  to  wait  for  a  wind.     In  coming  up  Solway,  tiding  it,  1  can  anawer  how 
the  tide  dividea  at  Southemess;  one  part  goes  up  Nith ;  at  one  time  there 
was  also  a  good  run  up  eastward ;  it  is  not  so  strong  now.     The  aand-haak 
is  making  or  increasing.  £^  Mr  Keay,^-The  Nith  shifts  eastward  for  per^ 
haps  half  a  mile.   I  am  out  of  Nith  when  I  am  beyond  the  line  of  the  chaa- 
nel,  which  is  seen  at  low  water.     When  I  am  going  to  Dnmfriea,  1  am  ia 
the  Nith ;  I«m  out  of  the  Nith  if  I  am  over  the  bank,  which  is  seen  at  hiw 
water.     I  know  Carlaverock  Caatle ;  when  an  ordinary  tide  ia  waabing  the 
land  there,  it  ia  not  the  Nith — it  is  the  tide  of  Solway.     By  ike  CdtirL — 
The  water  opposite  Carlaverock  at  high  water  ia  not  Nith ;  I  never  took 
count  of  its  being  Solway* 

Lewis  Reid*  I  am  in  my  80tb  year.  I  was  sixty-four  years  at  sea.  I 
live  in  Maxwellton.  I  came  to  Nith  in  1782.  Soon  after  I  was  a  maater; 
I  was  mostly  so  till  I  gave  up  the  sea.  I  am  pretty  well  acquainted  with 
Nith  and  Solway.  At  first,  the  English  channel  of  the  Solway  was  as 
broad  as  the  Scotch;  both  are  narrower  now.  When  at  comes  to  low- 
water  mark,  1  call  it  Solway;  after  that  it  goea  leagues  east.  When  yoa 
are  abbve  Boness,  I  call  it  the  water  of  Solway.  I  never  waa  higher  thaa 
Boness.  Below  Boness,  I  call  it  the  Solway  Firth.  There  is  a  stream 
which  comes  down  from  about  Boness,  down  through  the  sand,  at  low 
water.  I  don't  call  that  Solway  Firth ;  I  call  it  a  river  running  into  Solway 
at  low  water.  The  flood  of  the  Solway  goes  above  Boness ;  not  the  Firth. 
In  going  up  by  Boness  with  the  flood,  I  go  up  the  Eden  to  Carlisle,  or 
within  a  mile  of  it.  Below  Boness,  I  call  it  Solway  Firth.  I  often,  indeed 
constantly,  sailed  up  the  Nith  during  fifty-four  years.  There  is  no  bar,  but 
a  gradual  shelving  at  Burran  Point,  till  it  grows  low  and  fordable.  In  sail- 
ing into  Nith  to  Dumfries,  I  hold  that  I  enter  Nith  to  the  aonthtwest  of 
Burran  Point ;  just  at  the  place  where,  at  low  water,  it  ia  ahallow  and  ford- 
able.  You  can't  get  up  at  low  water ;  it  geta  gradually  deeper  as  yon  go 
south-west.  Formerly  a  ship  could  ridey  drawing  eighteen  feet  at  low  water, 
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*  aboat  a  mile  below  Burran  Point    It  ceases  to  be  fordable  before  yon  get  12  Mar.  1837. 

*  balf  a  mile  down.    I  have  taken  the  soundings  a  thonsand  times.    Hare     S^^y^*^ 
»  waded  across  the  channel.    In  spring  tides  it  is  not  aboye  haaach  deep-.  Oswald  and 

I  haye  seen  the  stake  nets.    (Query.  J  Are  they  in  Nith  or  in  Sol  way  ?  ^l^jr' 
(Answers,)  I  have  no  doubt  they  are  within  the  bounds  of  Nith.    By  Mr      — — 
Keay,-^!  never  was  a  hard  fisher.    (It  was  explained  that  this  has  a  parti*  I^fenden' 
cnlar  meaning,  viz.  persons  in  Dumfries  who  fish  for  salmon.)  '  The  eastern     ^'  ^"^^* 
boundary  of  Nith  depends  entirely  on  the  shifting  of  the  channel.    Sy  the 
Dean.— After  I  pass  Burran  Point  upwards  I  consider  myself  within  Nith. 
It  is  laid  down  so  in  the  charts.    The  flood-tide,  when  it  goes  round  the 
point  of  the  bank,  tUl  it  fills  the  basin,  runs  east  and  north,  till  it  comes 
against  the  Carkverock  land.    There  is  a  ridge  between  that  and  Solway, 
which  is  not  covered  till  -near  full  tide.     All  to  the  north  of  Blackshaw  Bank 
is  Nith.    The  "Nith  has  run  down  on  Burran  Point  for  twenty  years.    The 
water  in  the  basin,  north  of  the  bank,  is  all  Nith ;  and  siuling  up  at  high 
water,  whether  I  keep  the  channel  or  not,  I  hold  it  is  Nith.    I  call  it  Nith 
even  at  Carlaverock. 

>  Several  other  witnesses  were  brought,  who,  from  their  local  knowledge^ 
said  they  considered  the  Nith  ended,  and  the  Solway  hegBOf  about  the 
Burran  Point. 


No.  VII. 

THE  MARQUESS  OF  BREADALBANE  AGAINST  THE  MARQUIS  AND 

MARCHIONESS  OF  CHANDOS. 

(See  miea,  I9ih  Nov.  and  2Mk  Dee.  1836,  F.  C.J 

Judgment  ddwered  by  the  Lard  Chaneellor  Cottenham  in  the  Court  of 

Chancery,  LincoMs  Inn  HaU^  Jvly  22.  )837. 

Lord  Chancellor. — ^This  was  a  motion  to  discharge  an  order  of  the 
Vice-Chancellor  for  an  injunction  to  restrain  Lord  and  Lady  Chandos  frodk 
taking  advantage  of  a  judgment  of  the  Court  of  Session  in  Scotland.  It 
was  argued  before  me  some  considerable  time  back.  The  magnitude  of 
the  sum  in  question  between  the  parties,  and  the  order  which  had  heea 
pronounced  by  the  Vice-ChancellQr,  made  me  desirous  to  postpone  my 
judgment  till  I  should  haye  time  and  opportunity  of  going  through  the  whole 
of  the  papers,  and  considering  the  Tarious  points  which  had  been  aigued 
at  the  bar.  I  have  now  had  an  opportunity  of  doing  that,  and  I  hope  the 
parties  haye  not  experienced  any  material  inconvenience  from  the  delay 
which  has  taken  place. 

The  bill  raises  three  propositions.  It  first  prays  the  Court  to  declare, 
that  by  the  construction  of  the  settlement  of  1819,  the  claim  to  legitim  is 
barred.  It  then  alleges,  that  if  that  should  not  be  found  to  be  so,  it  was  a 
matter  of  contract  and  agreement  between  the  parties  at  the  time  of  the 
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1^  Mj  1837.  inBrriage-gettkmeiit  of  Lord  and  Lady  Chandos  in  the  ytsr  1819,  tiiai  lbs 
legitim  ahonld  be  bazred^    It  then  alleges,  that  there  waa  a  P*pc  wbkb 


MflrqueM  of  was  lately  discoTered,  being  the  proposals  which  preceded  the 
M  *  ui  "nd  ^'  ^^  ^^^^  those  proposals  farnish  endence  of  the  iotention  of  the 
Marchioness  of  ^^  least,  contain  words  amonnting  to  a  contract  that  the  settlemeoi  aliaaM 


Chaadoi.  contain  a  provision  barring  Ladj  Chandos'  title  to  legitisa ;  and  on 

%hree  ground8,-~the  constraction  of  the  settlement  of  1819,^ — the  alleged 
contract  between  the  parties, — and  the  effect  of  words  found  in  the  propo- 
eals,  though  not  introduced  into  the  settlement, — it  prays,  that  the  Cent 
'will  grant  an  injnnctioa  to  restrain  Lord  and  Lady  Chandoe  from  taldag 
edvantage  of  the  judgment  of  the  Court  of  Session,  by  wliich  Lady  Chandos 
iras  been  decreed  entitled  to  her  legitim.  The  sum  in  question  is  of  gnat 
magnitude,  for  it  is  one«>third  part  of  the  whole  personal  estate  ef  the  ialt 
Lord  Breadalbane,  which  personal  eetate  is  said  to  amount  to  Lw400,00il. 

Now,  as  to  the  first  of  the  propositions  raised  by  the  bill,  thai  in  iaaOy 
disposed  of  hy  4he  judgment  of  the  House  of  Lords*    The  oonatraction  of 
the  settlement  of  1819  has  been  the  subject  of  the  judgmeiU  of  the  Ceeit 
of  Session,  and  that  judgment  of  the. Court  of  Session  has  been  affirmed  by 
the  House  of  Lords,  by  which  it  has  been  decided  that  that  settlement  does 
not  bar  the  title  to  legitim.     The  next  proposition  in  the  bill«  namely,  thai 
it  was  a  matter  of  contract  between  the  parties,  and  that  the  aettlement, 
therefore,  did  not  carry  into  effect  that  which  was  agreed  upon,  is  positively 
denied  by  the  answer  ;  and  this  being  a  motion  on  the  answer,  for  the  pre» 
sent  purpose  it  must  be  assumed, — indeed  I  have  not  the  slightest  doehtp 
looking  at  all  the  transactions  between  the  parties,  that  there  waa  no  snob 
contract  between  them.     The  only  point  therefore  remalning.is,  that  which 
has  been  put  forward  as  the  principal  equity  in  support  of  the  claim  of  the 
plaintiff  to  this  injunction,  namely,  that  the  proposals  which  were  not  in 
evidence  before  the  Conrt  of  Session,  and  which  it  is  alleged  haTe  been  ainoa 
discovered,  contain  within  themselves  that  which  amounted  to  a  conlmctt 
Vhetbor  the  parties  had  it  in  contemplation  or  not,  thai  the  Ic^thn  thftwhi 
be  barred. 

Now,  the  proposals  were  prepared  in  London  by  Mr  Vizard.  It  is  stated 
tot  .they  were  approved  of  by  the  Duke  €i  Badcingbam,  acting  for  hia  aon 
£ord  Chandos,  and  by  Lord  Breadalbane^  acting  for  his  daughter  Lady 
Chandos.  The  proposals  were,  that  Lord  Breadalbane  should  pay  L.20,000 ; 
;-^L.10,0Q0  down,  and  L.  10,000  within  eighteen  months  after  the  mar* 
liage ;  and  that  he  should  enter  into  a  security  for  the  payment  of  L.10,000 
more  after  his  own  death*  In  eonsidention  of  these  tlwee  sums,  (making 
L.30v000,)  the  Duke  of  Buckingham  agreed  to  aett^  very  large  estates 
to  the  issue  of  the  marriage,  and  out  of  those  estates  to  provide  a  jointme 
far  Lady  Chaadoa,  and  provisions  for  younger  cUldren ;  and  then«  after 
enumerating  the  Inwta  of  the  money  to  be  secured  for  the  benefit  of  snch 
younger  children,  it  provided  for  the  different  purposes  which  the  partiea 
had  in  view,  with  regard  to  the  real  eslate,  and  the  settlement  of  L.SO,000 
£pr  the  benefit  of  the  children^  Then  the  proposa)  contains  these  werda  : 
h  The  settjemant  to  contain  the  nanal  clauae  of  ndoBuiity  to  trustoea,  and 
^al\  other  usual  apd  necessary  ciaqaes/. 
It  is  contended)  that  inasmuch  as  it  is  usual  in  Scotland,  when  aiuher 


APPENDIX,  197 

|Mbyide6  a  portion  for  a  clriUl,  that  he  flboald  require  tho  child  to  enter  into  2s  July  1827. 

a  renoneiation  of  her  claim  to  legitioiy  that  these  words  in  theee  proposals,     v^py^.^ 

(whether  the  parties  had  it  10  contemplation  or  not»)  arnonni  to  a  contract  Mavqueas  of 

between  the  parties,  that  the  settlement  shonld  contain  thai  which  is  alleged  I^^rend^sDeo. 
*     •  •  .  .       .      o        L  I  vT         1  1  .      i»  Mftrqau  and 

to  be  a  Qsnal  provision  in  Scotch  settlements.     Now  the  settleatfent  itself  Marcbionesa  o 

was  entirely  of  E^iglish  manufactare.    It  was  prepared  by  Mr  Viau'd,  and  Cbandgs. 

it  in  iact  contains  n»  snch  clause ;  bat  it  recites  that  Lord  BreadalUane  waa 

to  fmy  and  secure  L.dO,000  at  ihe  portion  or  fortune  of  Lady  Chandos, 

That  has  been  ac^ndicated  not  to  amount  to  a  remmciation  of  legitim,  it 

being  clearly  proved,  that,  in  the  Scotch  law,  kgittm  cannot  be  renounced 

by  inference,  but  that  it  rcqmrea  express  contract,  and  distinct  renunciation^ 

for  the  purpose  of  depriTing  the  child  of  l^tim. 

Lord  Breadalbane  afterwards  executed  twa  bondsy  one  to  secare  the 
L.  10,000,  to  be  paid  eighteen  months  after  the  marriage,  and  the  other  to 
aecnfe  the  L*l  0,000,  to  be  paid  after  hiis  own  death. 

It  appears  that  hn  1831,  the  other  daughter  of  Lord  Breadalbane,  (now 
Lady  EKzafaeth  Prtngle,)  married,  and  in  her  mftrriage-settlement  there  is  an 
cxprota  rennnciation  of  her  tide'  to  legitim. 

.  It  appeara  also,  that  in  1824,  (Lord  Chandos*  marriage  haTing  taken  place 
in  1819,)  Lord  Breadalbane  was  desirous,  under  a  power  which  an  Act  of 
Parlianent  gave  him,  of  charging  the  L.  10,000,  which  he  had  contracted  to 
pay,  upon  l^s  estates,  and  in  that  bond  he  expresses  it,  that  the  L.  10,000 
to  charged  waa  to  be  in  bar  of  Lady  Chandos'  title  to  legitim.  Now  that 
can  be  oEiateriai  only,  as  it  may  evidence  the  impression  upon  Lord  Bread- 
albane*s  mind,  but  it  cannot  affect  the  righte  of  the  parties,  which  are  to  be 
detennined  not  by  any  thing  which  Lord  Breadalbane  did  «[^r  the  mar- 
riage, hat  by  that  which  took  place  between  the  parties  ai  the  time  of  the 
marriage. 

It  also  appcfars,  that  anterior  to  the  marriage^-^that  is  to  say,  in  the  years 
1794,  1798,  and  1812, — ^Lord  Breadalbane  executed  certain  instruments, 
making  prorision  for  younger  children,  and  in  aU  those  instruments  it  is 
provided,  that  the  provision  so  secured  was  to  be  in  bar  ef  the  children's  title 
to  legitim.  These,  of  course,  are  immaterial  to  the  present  purpose.  They 
are  important  only,  as  they  may  show  Lord  Breadalbmie's  knowledge  of 
what  waa  necessary  to  bar  a  child'a  claim  to  legitim.  The  intention  tSere 
expressed  is  not  consistent  with  the  raarrii^e-settlement,  in  which  it  appears 
that  no  such  intention  was  expressed,  and  no  such  means  taken  to  bar  Lady 
Chandos'  title  to  legitim. 

The  Court  of  Session  in  Scotland  is  naquestwnably  a  court  of  equity  as 
well  as  a  court  of  law ;  and  I  apprehend  there  can  be  no  doubt  that  it  waa 
irickitt  die  juiisdictton  of  the  Court  of  Session  to  entertain  the  qneslion 
which  the  plaintiff  has  thought  proper  to  raise  upon  this  record.  The  suit 
in  Scotland  was  a  suit  of  multipleponding.  All  parties  having  any  daim 
were  called  befisre  the  Court,  for  the  purpose  of  assertug  their  title  to  the 
personal  property  of  Lord  Breadalbane.  The  question  was  raised  io  that 
•nit^  as  to  whether  the  title  te  legitim  was  barred  hy  the  settlement;  but 
my  aupposed  title  arinng  from  the  terms  of  the  proposals  was  not  brought 
forward.  It  certainly  u  contrary  to  the  practice  of  tins  Cenrt  te  nssnmo 
Jurisdiction  en  equities  arising  from  parties  not  having  taken  the  opportn* 
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22  July  1837.  nity  of  asserting  their  title  io  that  Court  in 'which  the  matter  has  heen  th^ 

^^^^y^^     subject  of  adjudication,  and  in  which  they  haive  either  missed  their  opporto* 

vlarquess  of      njty^  or  not  thought  proper  to  bring  their  title  forward ;  but,  in  the  riew  I 

klarquis  and  *  ^^^^  taken  of  this  case,  it  is  not  necessary  to  pursue  that  question  farther. 

tiarchlooessof  I  have  adverted  to  it  only  that  I  may  not  be  misunderstood,  that  it  may 

:;handoa»  j^^^  y^^  assumed  that  this  Court  would  have  jurisdiction  to  enforce  an  equity, 

after  adjudication  by  the  Court  of  Session,  where  the  matter  of  equity  was 

cognisable  by  that  Court,  on  the  ground  of  the  party  not  having  thought 

proper,  or  by  accident,  or  any  other  reason,  having  taken  no  steps  to  bring 

forward  that  claim  before  the  Court. 

Such  being  the  case  made  by  the  bill,  th$  defendants*  answer  positively 
denies  all  contract  or  understanding  on  the  subject.  They  say  that  the 
whole  negotiation  was  left  to  the  Duke  of  Buckingham  on  the  one  side,  and 
to  Lord  Breadalbane  on  the  other.  They  admit,  that  it  is  usual  in  Scotland 
to  insert  clauses  barring  legitim  ;  but  they  state,  that  which  was  established 
by  the  decision  of  the  House  of  Lords  in  this  very  case,  that  though  it  is 
usual  to  insert  a  clause  barring  legitim,  yet  that  legitim  cannot  be  barred 
except  by  distinct  contract.  They  also  admit,  that,  on  Lady  Elizabeth 
Pringle*s  marriage,  legitim  was  barred;  but  they  allege  that  it  was  barred 
by  express  contract,  introduced  into,  and  specified  in  the  settlement. 

Now,  from  what  is  stated  in  the  answer,  and  from  that  which  was  de- 
cided in  the  Court  of  Session,  and  confirmed  in  the  House  of  Lords,  three 
points  were  clearly  established  :  (1.)  That' the  mere  giving  a  portion  is  no 
bar  to  legitim ;  (2.)  That,  in  order  to  bar  legitim,  it  is  necessary  there 
should  be  express  renunciation  ;  and,  (3.)  That  the  settlement  in  this  case 
did  not  operate  as  a  bar  to  Lady  Chandos'  right  to  legitim.  Tlie  sole  ques- 
tion therefore  is,  whether  the  provision  in  the  proposals,  for  the  insertion 
of  the  *  usual  and  necessary  clauses,*  gives  a  title  to  correct  the  settlement 
by  the  insertion  of  such  a  clause. 

.  The  first  question  is.  Was  that  the  intention  of  the  parties  ?  First  of  all» 
wa9  it  the  intention  of  Lord  or  Lady  Chandos,  the  party  from  whom  this 
very  valuable  right  was  supposed  to  be  taken,  by  what  took  place  in  1819  ? 
They,  by  their  answer,  positively  deny  not  only  that  there  was  any  such 
intention,  or  that  there  was  any  such  contract,  but  that  the  subject-matter 
was  present  to  their  minds  at  all.  In  'short,  they  state  that  they  knew 
nothing  about  legitim,  and  there  is  not  any  reason  to  suppose  that  the  case 
is  at  all  misrepresented  by  the  answer.  The  next  question  is,  Was  it  the 
intention  of  the  Duke  of  Buckingham  to  surrender  the  claim  to  legitim  ? 
It  is  equally  clear  that  he  thought  nothing  about  it.  It  is  probable  he  knew 
nothing  about  it ;  and  there  is  an  absence  of  all  evidence  that  he  had  present 
to  his  mind  the  question  of  legitim  to  which  his  son,  in  right  of  his  wife, 
would  become  entitled,  or  that  he  intended  to  consent  to  the  barring  of  any 
such  right. 

Then  it  is  said,  though  that  may  be  true,  yet  Lord  Breadalbane  living  in 
Scotland,  and  being  acquainted  more  or  less  with  Scotch  law,  and  having 
the  assistance  of  a  very  experienced  Scotch  lawyer.  Lord  Lauderdale,  whom 
he  appears  to  have  consulted  on  all  the  arrangements  with  regard  to  the 
settlement,  must  have  known  the  law  of  Scotland  with  reference  to  the 
child's  title  to  legitim,  and  that  it  was  nsoal  to  insert  clauses  barring  legitim 
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in  ibe  settlement  which  a  father  makes  on  his  children,  and  that  he  therefore  22  July  1827 
mast  have  understood  the  words,  <  usual  and  necessary  clauses/  as  intend-     ^^fy^t^ 
ing  to  provide  that  the  settlement  should  contain  a  clause  barring  Xady  Marquess  of 
Chandos- title  to  legitim.  STr^uttV 

Now,  the  first  observation  that  arises  upon  that  proposition  is  this,  that  Marchioness  c 
he  was  afterwards  a  party  to  the  settlement  itself,  which  contains  no  such,  Chaudps. 
provision.     It  also  appears,  that  he  subsequently  (namely,  in  the  year  1824) 
when  he  executed  a  deed  of  that  date,)  made  an  attempt — which  was  obi 
viously  not  likely  to  have  a  very  beneficial  effect  to  himself — to  charge  the . 
provision  upon  his  estate,  and  he  says  it  shall  be  in  bar  of  legitim.     Now,  if 
be  had  supposed  that  legitim  had  been  before  barred  by  the  settlement,  it 
would  have  been  a  perfectly  unnecessary  provision  in  that  deed,  which  was 
to  carry  into  effect  the  provisions  of  the  settlement,  to  specify  that  it  should 
be  in  bar  of  legitim. 

But,  supposing  that  he  had  any  such  intention — supposing  that  he,  resi- 
ding in  Scotland,  and  being  more  or  less  cognisant  with  Scotch  law,  the 
right  of  his  child  to  legitim,  and  the  means  by  which  that  right  would  be 
barred,  had  been  present  in  his  mind — it  is  quite  clear  that  he  never  even 
communicated  that  to  the  other  parties*  The  renunciation  of  legitim  by 
his  child  was  that  which  accrued  to  his  own  benefit.  He  was  authorised 
to  treat  on  behalf  of  his  child  with  respect  to  her  rights— those  which  he 
had  conferred  upon  her  by  the  provision  of  L.30,000  ;— ^be  was  authorised 
on  the  part  of  his  daughter  to  treat  witii  the  father  of  the  intended  husband  ; 
but  he  had  no  authority,  nor  was  it  ever  supposed  that  Lord  Breadalbane 
was  invested  with  any  authority  to  treat,  not  as  with  the  father  of  the  hus- 
band, but  as  between  himself  and  his  daughter,  on  the  subject  of  her  claim 
to  legitim, — the  daughter  and  her  intended  husband  being  entirely  ignorant 
of  any  such  question  being  raised,  or  any  such  effect  being  giveu  to  the 
transactions  then  in  progress. 

Now,  if  he  had  put  that  construction  upon  those  words, — of  which,  how- 
ever, there  is  not  only  no  evidence,  but,  I  am  perfectly  satisfied  that  the 
subject-matter,  strange  as  it  may  appear,  was  as  absent  from  his  mind,  and 
from  the  mind  of  Lord  Lauderdale,  who  was  acting  for  him,  as  it  was  from 
the  minds  of  Lord  and  Lady  Chandos,  or  Mr  Vizard,  who  was  acting  for 
them,  or  the  Duke  of  Buckingham,  who  was  acting  for  Lord  Chandos  ;  but 
if  that  was  present  in  his  own  mind,  and  not  communicated  to  the  other 
parties,  or  present  in  the  minds  of  tlie  other  parties,  it  would  bo  very  diffi- 
cult to  contend  that  the  right  of  Lady  Chandos  to  legitim  out  of  the  personal 
estate  was  to  be  barred. 

Now,  if  Lord  Breadalbane  had  so  understood  the  words,  it  might  have 
been  because  he  was  acquainted  with  the  Scotch  law,  and  knew  that  such 
covenants  were  usual  to  be  inserted  in  Scotch  settlements;  but  it  is  most 
extraordinary  that  with  that  knowledge,  and  with  the  supposed  construction 
put  upon  the  words  in  the  proposals,  he  afterwards  executed  a  settlement 
which  contained  no  such  provision,  although  the  proposition  is  this : — that 
he,  knowing  the  Scotch  law,  knew  that  an  express  renunciation  of  legitim 
was  necessary  in  order  to  carry  the  intention  into  effect.  Upon  the  whole, 
it  is  positively  denied  that  the  parties  sought  to  be  affected  hy  this  injunc- 
tion knew  any  thing  about  it.     The  result  of  the  whole  leaves  no  doubt 


140  APPENDIX. 

82  July  1837.  npoQ  my  intnd  that  it  was  not  preaent  to  the  mindu  of  tof  of  tlie 

^>^^y^>^  Bat  still,  tboagti  tiie  parties  had  not  the  snbject-maiter  present  to  their 
ilarqueM  of  minds,  they  nay  have  used  words  which  may  operate  upon  rights  of  iriiich 
^^rquiBaDd^  ^^^^  ^^^^  "^^  cognisant.  If  a  party  tbioks  proper  to  har  all  rights  tlwt  he 
ifnrchioness  of  has,  it  is  not  necessary  to  prove  that  he  knew  all  his  rights,  or  that  he  had 
^bandps.  ascertained  what  his  rights  were. 

That  brings  the  case  to  the  qnestion — ^the  only  argnable  qoestioii— What 
is  the  effect  of  these  words  in  the  proposals  ?  Now,  it  is  always  to  be  hefi 
in  mind,  that,  hy  the  few  of  Scotland,  notbii^  bat  an  eaprecf  rentareiialMi 
will  have  the  effect  ef  barring  the  title  to  legttim ;  and  it  woald  be  a 
conclusion  if  this  Conrt  were  to  de<»de,  that  the  effect  of  the  words 
introdoced  into  the  proposals  would  be  to  deprive  one  of  the  parties 
tracting  of  the  title  to  property—- of  the  onormons  amonnt  of  that  n  the 
present  case—none  of  the  parties  to  that  arrangement  having  any  ioteetieQ 
that  they  shonid  so  operate,  or  that  that  should  take  place*  Still  it  is 
possible  that  the  words  may  have  that  effect.  Now,  ike  propomU  t«lata 
entirely  to  English  subject-matter.  They  are  between  parties  resident  in 
England,  the  only  party  not  resident  in  England  being  Lord  Breadaibeaeb 
It  was  the  marriage-settlement  of  the  son  of  an  English  ooblemaB  mairyiaf 
the  daughter  of  a  Scotch  nobleman  ;  it  was  prepared  in  England ;  the  aeb* 
ject  matter  is  English ;  all  the  parties  Englisb  ;  and  after  providing  for  all 
^e  purposes  usual  in  a  settlement  of  that  description,  the  provisioD  far 
,  younger  children,  for  the  wife,  and  for  the  settlement  of  the  estate,  the 
words  of  the  proposals  are  '  to  contain  the  usaal  clauses  of  indemnity  to 
'  trustees,  and  all  other  usual  and  necessary  clauses.'  Now,  I  appreheedi 
that  taking  those  proposals  according  to  their  meaningf  efter  parties  havo 
stated  what  they  profess  to  do,  and  the  provisions  that  they  intend  to  nake^ 
when  they  proride  that  <  all  usual  and  necessary  clauses'  shall  be  ineeited, 
they  must  be  taken  to  mean  all  nsual  and  necessary  clauses  for  the  purposes 
of  carrying  into  effect  the  provisions  before  expressed^  of  which  the  right  of 
hgidm  forms  no  part. 

In  the  case  of  Anstruther  v.  Adair,  (in  the  2d  volume  of  Mylne  and  Keeey 
page  513,)  the  question  arose  out  of  a  settlement,  whid  was  executed  in 
Scotland,  and  the  question  was,  with  respect  to  the  equity  of  the  wife,  ae* 
cording  to  the  English  law.  It  was  decided,  and  most  properly  decidud  hf 
Lord  Brougham,  that  the  settlement  being  executed  in  Scotland,  betweeo 
Scotch  parties,  it  must  be  disposed  of  according  to  the  few  of  Scotfend,  and 
that  you  cannot  apply  the  equity  of  the  English  few  between  parties  Kviag 
in  Scotland,  and  who  never  had  in  contemplation  the  equity  of  the  English 
few.  Thfe  is  a  settlement  executed  in  England,  refeting  to  English  subject- 
matter,  and  providing  for  iu  objects  by  the  usual  clauses,  with  rofereeca 
not  to  any  thing  dehors  the  settlement — not  to  any  right  which  might  arise 
by  the  few  of  a  ii>reign  country,  Scotland  beug  for  thfe  purpose  a  foretga 
country,  and  different  laws  being  admiiiistered  there  from  those  adminislerad 
here,  the  obvious  meaning  of  these  words  fe,  that  there  shall  be  such  cfenses 
as  are  usual  and  necessary  for  the  purpose  of  carrying  into  effect  the  eotUrad 
between  the  parties.* 

There  were  cited,  not  I  believe  in  the  argument  here,  but  in  the  aigu* 
ment  in  the  House  of  Lords,  a  variety  of  cases  with  respect  to  that  part  of 
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ilie  ]|w  ivUeb  ooBet  the  Detreel  to.tbe  law  of  k^tiw  ia  Seolland,  namely,  92  July  \Q3t 
the  righu  of  partiep  to  a  share  of  estate  Qoder  the  custom  of  I^ndon  and    V^^^*^*^ 
York,  and  soTeral  eases  were  dted  where  the  title  of  the  child  was  harred  lVI«rqa«ss  of 
hy  the  pTOTisioo  given  by  the  father  to  the  child,  hat  in  no  icase  was  there  ^£^^^0,-5  ^^^ 
aay.instsnoe  foond  of  the  orphanage  part  being  barred  merely  by  the  giving  Marchionesi  oi 
of  the  portion.     There  were  cases  where  the  father  had  advanced  a  portion  Cbandos* 
40  .his  child^  and  had  stipulated  that  that  should  bar  the  orphanage  part ;  but 
00  case  was  produced  where  the  title  of  the  cbild  was  held  to  be  barred  by 
ihat  which  has  taken  place  here,  namely,  simply  advancing  the  portion  of 
4he  chiki  under  terms  such  as  those  which  are  contained  in  this  settlement, 
•pn  which  the  argument  has  been  founded  that  that  aettlement  barred  the 
claim  to  kgitiia,i 

The  giwind  upon  which  this  motion  is  rested  is,  that  there  is  evidence 
which  would  justi/y.the  Court  in  correcting  the  setUement.  The  proposals 
heing  afterwards  matojoed  into  a  settlement,  it  is  tbe  ietdememi  which  binds 
4he  rights  of  the  parties,  unless  there  is  something  bringing  the  case  within 
ihe  authority  of  other  cases,  ia  which  tbe  Court  has  felt  itself  authorised  to 
correct  a  settJeoMBl;  upon  the  ground  of  mistake  or  misapplication,  and  to 
iatroduoe  iste  the  settlemeat  something  which  appears  to  have  been  the  in* 
iention  of  tbe  parties,  as  evidence  by  other  means  than  the  settlement  itself 
J^ow,  in  order  to  justify  the  Conrt  in  doing  that,  it  is  <^vious  that  there 
joost  be  a  dear  intention  proved.  It  must  be  shown  than  the  settlement 
flid  not  carry  Uie  intention  of  the  parties  iuto  effect*  If  there  be  merely 
arideo£e  of  donbtiiHl  or  ambiguous  words  having  bera  used,  the  settler 
nent  itself  is  the  construction  wbicb  the  parties  have  put  tipon  these 
doubtful  or  ambiguous  words*  They  have  themselves,  therefore,  remove4 
any  doubt  which  might  have  existed  upon  that  which  forms  tbe  foundaj 
tion  of  tbe  settlement.  But  in  this  case,  although  it  is  unnecessary  I  should 
pursue  that  subject  further,  there  is  an  absence  of  proof  that  tbe  settle- 
ment did  carry  oat  those  proposals.  It  differs  from  the  proposals  in  some 
most  important  parts.  No  doubt  those  were  the  proposals  originally  sug- 
gested ;  but  what  passed  between  the  time  of  the  proposals  and  the  exe- 
cution of  tbe  settlement, — what  gave  rise  to  any  change  of  intention, — or 
why  it  was  the  settlement  was  not  in  conformity  with  the  proposals  in  other 
matters,  does  not  at  all  appear ;  but  there  is  evidence  of  a  manifest  de- 
parture in  important  points  in  tbe  settlement,  from  the  arrangements  con- 
tained in  the  proposals.  In  order  to  justify  the  Court  in  correcting  the  set- 
tlement, it  must  be  proved  not  only  that  tha  contract  was  different  from  that 
which  the 'settlement  carried  into  effect,  but  that  there  was  no  change  of 
intention  to  explain  how  it  happened  that  the  settlement  did  not  follow  the 
terms  of  tbe  original  contract. 

Now,  if  Lord  Brcadalbane  had  this  knowledge,  which  is  the  foundation 
of  the  whole  argument, — if,  seeing  these  words  in  the  proposals,  he  imagined 
the  settlement  would  contain  terms  barring  Lady  Chandos'  title  to  legitim 
out  of  his  estate,  he  of  course  would  have  expected  that  the  settlement 
should  be  framed  so  as  to  effect  that  purpose,  and  he  who  woald  take  the 
benefit  of  that  renunciation,  woold  naturally  look  to  see  that  that  object  of 
his  bad  been  carried  into  effect.  He  is  a  party  to  that  settlement,  not  for 
the  purpose  of  taking  the  benefit  of  Lady  Chandos'  renunciation  ;  but  inas- 
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22  July  1837.  much  as  be  was  a  party  cbntracUng,  to  make  further  proTiaion  to  Lady 
Cbandos,  by  paying  L.20,000  at  a  fntnre  period^  he  was  a  party  to  tht 

BreX1fa«nev  "®^tl®>°®°^-  ^'  ^^^^  ^Y  ^^^E*  ^^*  ">  ^^^  settlemeDt,  which  woaldii- 
Marquis  and  dace  him  to  Buppose  that  the  intention  which  he  had  in  his  mind,  of  ]ro> 
Marchionetioftecting  the  personal  estate  from  Lady  Chandos'  claim  to  legitim,  had  ben 
^*'^"-         carried  into  effect? 

In  the  course  of  the  argument  here,  many  books  were  referred  to»  Csr  ik 
purpose  of  showing  that  in  Scotch  settlements  it  is  usual  to  insert  dssw 
barring  legitim ;  but  that  only  proves  that  it  is  usual  so  to  contract,  for  itii 
clear,  that  without  special  coniraei^  for  that  purpose,  legitim  cannot  be 
barred ;  and  the  question  is,  not  whether  it  is  usual  in  Scotch,  but  wfaedNr 
it  is  usual  in  English  settlements,  in  which  no  reference  is  made  to  legiiia, 
or  any  rights  dependent  upon  the  Scotch  law.  It  is  sworn  by  the  answer, 
in  which  I  am  on  this  motion  bound,  that  Lord  and  Lady  Chandes  nenr 
intended  to  give  up  their  daim  to  legitim  ;  and  I  am  satiiSed,  from  all  tbe 
facts  of  the  case,  that  the  question  never  occurred  to  the  minds  of  any  of  the 
parties.  If  it  had,  that  claim  might  have  been  barred ;  but  looking  to  tbe 
settlement,  I  am  equally  dear,  that  it  provided  all  the  '  usual  and  aecesesij 
*  clauses '  which  the  parties  intended ;  and  I  must  construe  tbe  praposak,  to 
mean  all  dauses  usual  and  necessary  for  the  purpose  of  carrying  into  ciNt 
the  arrangement  before  detailed,  of  which  the  renunciation  of  legitim  forae 
no  part ;  and  I  am  also  of  opinion  that  if  this  were  doubtful,  the  setdemcat 
afterwards  executed  removes  the  doubt,  and  proves  what  the  parUes  nesat, 
that  there  is  not  any  such  evidence  to  show  a  mistake  in  tbe  settlement « 
to  justify  a  court  of  equity  in  interfering  to  remedy  that  aettlement.  Upai 
tliese  grounds,  I  am  bound  to  dissolve  the  injunction  which  the  Vice-Cbia* 
cellor  has  granted. 

INJUNCTION  DISSOLVSD. 
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'  President. 

— — ~  No.  2,  p.  4.     Answers  thereto  by  Lord  C.  J.  Tyndai. 

No.  3,  p.  9.     Opinions  of  Court  in  Lord  Advocate  v.  W 

Dunglas. 

■  No,  4,  p.  49.    Opinions  ef  Court  in  Gifford  v.  Giffiyrd. 

I    ■  No.  .5,  p.  105.    Opinions  of  Court  in  Kerr  v.  Lord  EgliiM' 

■     No.  6,  p.  127.     Judges'  notes  in  Oswald  v.  M'-Wbir. 

•' No.  7,  p.  135.      Lord  Chancellor   (Cottenham'e)  opinioi  ii 

Marchioness  of  Chandoe  v.  Marquess  of  Breadslbane. 
No.  33.       Arbitration.     Circumstantial  case.     Edinburgh  and  Glasgow  V^ 

Canal  Company  v.  Davidson^  Bd  Dee,  1836,  p.  192. 
^^  QQ^       II  Found,  that  under  a  submission  of  *  all  demands,  dsiB^ 

'  disputes  and  differences,'  but  without  any  express  power  given  as  locz* 
penses,  an  arbiter  had  power  to  award  expenses  against  the  nmncoM 
party.     Robertson  v.  Brffoon^  &ih  Dec.  1836,  p.  196. 

No.  84i.       >.■, ,     J Case  where  a  decree- arbitral  was  reduced,  in  rwpert* 

was  obtained  by  the  agent  of  one  of  the  parties,  withooi  eomnuBieatiBf 
to  tlie  arbiter  that  he  had  received  a  note  ef  certain  objections  msdc  bj 
the  other  party  to  the  said  decree.     Calder  v.  Gordony  \a  Fe^-  ^^i 

Ko.  94.  . Circumstances,  where  a  cause  having  been  di^poM  p  ' 

an  inferior  court  by  a  remit,  without  objection,  to  a  person  of  doll,  ^ 
whose  report  judgment  proceeded,  a  reduction  of  that  decree  by  thelowf 
party,  who  demanded  a  proof  at  large,  was  dismissed.  Wilson  andSvu 
V.  Siruthers  and  Sons,  IQih  Feb.  1837,  p.  469. 

Ko.  118.  Abrestment.  An  arrestment  used  by  a  wife  upon  a  decreet  for  Ji'-K" 
against  her  husband  was  recalled,  on  the  ground  thai,  at  the  tins  it  ** 
used,  no  aliment  was  due,  and  it  was  not  alleged  that  the  bosban^l  ^ 
vergens  ad  inopiam.     McGregor  v.  M'Gregor,  tSlh  Feb.  1887.  p.  6&* 

Ko.  125b     , Found,  by  a  majority  of  the  Court,  that  the  effect  of  w 
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Arrestment  continued. 
■tat.  4  Gea  IV.  c.  98,  is  to  Tett  ipto  jare  the  moveables  of  a  Jefonct  party 
in  bis  sanriving  next  of  kin,  pleao  jnre,  so  tbat  tbey  can  be  validly  at- 

'      tached  by  arrestmeDts  used  by  tbe  creditors  of  the  next  of  kin,  althoogb 

*      he  be  alive  and  UDConfirmed.      Frith  and  Mandatary  t.  Buchanant 

I      HamUton  and  Co.  and  Others,  2d  March  1837,  p.  683. 

■  ■   .    I   .         See  Principal  and  Agent,    No.  149. 

( I    Found  incompetent  to  prove,  in  a  qnestion  with  an  arrester,      Ma  174^ 

t      by  a  reference  to  tbe  oath  of  the  common  debtor,  that,  previoos  to  the 

t       date  of  the  arrestment,  he  had  ordered  the  airestee  to  pay  tea  third  party* 
and  that  the  arrestee  had  engaged  to  do  so,— the  Court  having  previoasly 

1       set  aside  the  written  order  to  that  effect,  in  consequence  of  its  not  being 

I       stamped.     Isles  v.  GiU  and  Reid,  1st  June  1837,  p.  964. 

(  ^,     ■  See  Retention,    No.  199. 

An  auctioneer  was  employed  to  sell  famitnre,  under  a      No.  20& 


special  agreement  tbat  tbe  owner  or  his  clerk  should  receive  the  money 
as  it  siionld  be  paid  in  by  the  purchasers, — found,  notwithstanding  an 
noderstanding  among  auctioneers,  that  an  arrestment  in  the  hands  of  the 
auctioneer  of  the  price  of  portions  of  the  furniture  undelivered  and  unpaid, 
was  incompetent.     Adam  v.  Anderson^  29th  June  1837,  p.  1122. 

Assignation.    See  Aliment.    No.  21. 

...  Where  an  assignation,  operating  as  a  recall  of  a  previous      No.  88. 

mandate,  on  which  diligence  bad  been  done  for  behoof  of  an  individual 
creditor,  was  obtained  from  him  in  favour  of  tbe  trust- assignee  of  the 
other  creditors,  for  the  common  behoof,  by  concealment  of  the  fact,  that 
such  diligence  had  been  used, — ^found,  that  a  subsequent  revocation  of  the 
assignation  was  valid,  and  restored  tbe  previous  mandate  to  the  same 
effect  as  if  no  as^gnation  had  been  granted.  RaiUon  and  Pullman  v. 
Gray,  4>th  Feb.  1837.  p.  444. 

Attester.    See  Bankrupt.     No.  24. 

« 

Bankrupt.   -  Tbe  pursuer  of  a  reduction,  who,  in  consequence  of  bankr      No.  24u 
ruptcy,  had  been  ordained  to  find  caution,  having  been  obliged  to  obtsin 
both  a  cautioner  and  attester,— 'found,  that,  on  the  bankruptcy  of  the 
attester,  the  action  could  not  proceed  until  a  new  attester  had  been  ob- 
tained.   Skene  v.  Taylor^  29th  Nov.  1836,  p.  160. 

*         — —    Case  where  a  series  of  dealings  in  trade,  and  a  variety  of  bill      No.  80. 
transactions  between  a  party  and  the  bankrupt,  together  with  transfers  of 
property,  raising  a  suspicion  of  undue  preference  in  favour  of  the  former^ 
--^found  not  enough  to  subject  the  party  to  examination  by  the  trustee, 

.   under  sect.  32.  of  the  Bankrupt  Act,  as  a  person  connected  with  the 
bankrupt's  business.     Nisbet  v.  M'Clelland,  2&(h  Jan.  1837,  p.  393. 

Case  where  the  Court  granted  a  petition  for  sequestration  of      No.  99* 


a  bankrupt,  at  the  instance  of  some  of  the  creditors  acceding  to  a  trust- 
deed,  though  opposed  by  the  trustee,  in  respect  the  petitioners,  who  ac- 
ceded on  condition  of  the  bankrupt  making  such  a  statement  of  his  affairs 
*  as  the  creditors  deem  proper,*  declared,  with  reason,  they  were  not 
satinfied  with  tbe  statement  of  the  bankrupt.  Lockie  and  Others  v.  Mason ^ 
Uth  Feb.  1837,  p.  523. 

A  petition  for  discharge  of  a  bankrupt,  who  had  attended       ^o.  119. 


the  first  diet  of  examination,  but  not  the  second*  and  who  had  not  taken 
the  Btalutory  oath,  refused  as  incompetent.  fViikie^s  Trustee,  Pctiiioner^ 
2Bth  Feb.  1837,  p.  655. 

See  Sequestration.     No.  126. 

Found,  (1.)  That  a  trustee  in  a  sequestration  was  not  en-       No.  181. 


titled  to  credit  himself  for  a  payment,  in  full,  of  wages  due  by  the  bank- 
rupt for  services  prior  to  tbe  sequestration^  although  auibaiised  by  the. 
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Bankrupt  continued, 

commisflioDera.  (2.)  That  the  trafltee  was  not  liable  in  penal  intereii,  ■ 
OD  money  kept  in  his  own  hands>  for  snms  erroneously  pud  avray,  nlai 
where  mala  fides  was  clearly  pro?ed.  Maben  y,  Perkins^  3d  June  1637, 
p.  1029. 

^o.  187.     Found,  that  a  party  who  had  disregarded  the  24tfa  aeclioa  d 

the  bankrupt  act,  by  patting  on  oath  a  mere  nominal  valae  ap<Ni  a  esi- 
lateral  security,  preparatory  to  voting,  was  thereby  disqaaliBed  for  bci^ 
trustee  in  that  sequestration.     Berry  v.  Reid^  10/A  June  1837,  p.  10^7. 
BillCitamber.     See  Process,    No.  168. 

Bill  of  Exceptions.  See  Jury  Trial.  No.  71,  No.  98^  No.  138, 
No.  144. 

No.  58.  3^^^  Qp  £xcHANGE.  Case  in  which  the  Court,  finding  that  the  drc^ 
•  stances  were  such  as  to  give  reason  to  suspect  unfair  dealing  as  to  a  bw 
of  exchange,  allowed  parole  proof  in  addition  to  docuroentaiy  evidcso. 
to  establish  that  the  acceptors  were  not  the  debtors  in  the  bill,  and  iba 
the  bill  had  come  improperly  into  the  hands  of  the  holders.  MacdoaaU 
and  Others  v.  Langton  and  Bickuell,  2Sd  Dec,  1836,  p.  266. 

No.  lis.     The  indorsee  of  a  bill  of  exchange  having  dmitd 

the  acceptor  for  payment,  the  latter  brought  a  suspension,  on  the  gnnad 
that  the  indorsee  had  not  given  value  for  the  bill,  and  referred  the  £ut  u 
his  oath.   He  deponed,  that  <  he  gave  value  to  the  indorser,  partly  in  moac^ 

*  partly  in  professional  services,   in  aiding  him  to  complete  a  pateaL* 

*  partly  in  a  licence  agreed  to  be  granted  to  him  for  an  invention  of  tfae 
^  deponent  for  an  improvement  in  the  manufacture  of  malt,  for  which  tbe 

*  deponent  holds  a  patent ;' — ^found,  that  as  the  point  referred  was,  vats 
or  not,  it  was  of  no  consequence  whether  the  value  was  of  one  kiad  m 

'  another ;  and  the  statements,  therefore,  with  regard  to  services  and  tk 
use  of  the  patent,  were  not  extrinsic  qualities  which  the  deponent  va 
not  entitled  to  adject ;  and  decree  given  against  the  suspender,  in  teraniC 
the  libel.     Young  v.  Sheridan  and  Mandatary,  24/A  Feb,  1837,  p.  6% 

No.  J76.      -^ Circumstances  where — upon  an  opinion  by  En^U 

counsel-— in  regard  to  a  bill  drawn,  .payable  in  London,  an  onerous  hMet 
was  found  entitled  to  maintain  an  action  against  the  drawer  of  the  b& 
Aberdeen  Banking  Company  v.  Maber/y,  Cane  and  Company^  1st  Jne 
1837,  p.  969. 

No.  204b      ■ Circumstances  where  the  insertion  or  addition  afiff 

acceptance  by  the  payee,  without  the  knowledge  of  the  acceptor,  cf 
certain  words  in  a  bill  of  exchange,  did  not  amount  to  the  fabricatioo  d 
a  new  document  struck  at  by  the  stamp  laws,  nor  to  such  a  variaiton  ii 
the  acceptor's  obligation  as  to  operate  his  release.  Commercial  Bank  r. 
Palon,  28th  June  1837,  p.  1108. 
Bona  Fides.     See  Tack,    No.  48. 

No.  185.      Bona  Fide  Payment.    Circumstances  where  hankers  in  this  country,  IhU- 
ing  funds  belonging  to  their  creditor,  who  died  domiciled  in  London,  re- 
mitted, at  the  request  of  the  brother  of  the  deceased,  the  said  foadi  ts 
their  bankers  in  London,  accompanied  wijlh  directions  to  their  law  ageia 
there  to  pay  the  same  to  the  party  entitled  to  payment ; — and  the  ftiadi 
having  been  paid  over  to  an  executor- creditor,  who  had  obtained  Engbk 
letters  of  administration, — it  was  found,  that  an  action  for  second  paynKst 
of  the  sum  was  not  competent  against  the  original  holder  of  the  funds  is 
this  country  by  an  executor- creditor  in  this  country,  who  confirmed  after 
the  funds  had  been  bona'  fide  transmitted  to  the  furum  domicilii,  and  pai^ 
away.     Hutchison  and  Company  v.  Aberdeen  Bank  and  Anderson^  ^ 
June  1837,  p.  1038. 
Burgh  Royal.     See  Corporation.    No.  31, 
■  See  Jurisdiction,     No.  6. 
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Cautioner.    See  Bankrupt.    No.  24. 
'  Case  where  the  cautioners  for  a  messeoger-at-arms  were  fovnd      No.  34^ 

liable  in  the  expenses  incurred  by  a  party  in  endeavoaring  unsnccessfally 
to  defend  an  informal  execution  of  the  said  messenger,  (ante,  Sd  June 
1834,  p.  354,)  although  tliey  did  not  receive  notice  of  the  proceedings, 
which  had  from  the  commencement  been  notified  to  their  principal,  the 
messenger,  until  after  minutes  of  debate  had  been  ordered  by  the  Court ; 
in  respect  that,  after  receiving  the  notice,  they  took  no  steps  for  stopping 
the  defence,  but  allowed  the  case  to  go  on,  taking  the  chance  of  the  re- 
sult.    Collier  y.  WUson,  6tk  Dec.  1836,  p.  193. 

— — —     See  Prescription^  Septennial.     No.  38. 

— — —    Case  in  which  it  was  found  that  a  cautioner  for  a  curator      No.  153. 
loco  absentis,  was  liberated  by  a  transaction  between  the  pursuer  and  the 
curator.     Latoson  v.  Coldstream,  11  tk  Mai/  1837,  p.  868. 

Cessio  Bonorum.  In  a  petition  for  cessio,  to  which  there  was  no  oppo-  Ko.  7& 
aition,  and  the  party  was  present,  the  Court  had  considerable  doubt  whe- 
ther they  should  not  exercise  the  discretionary  power  vested  in  them  by 
the  i2tb  section  of  the  act,  of  remitting  to  the  Sheriff  to  take  the  oath  of 
the  party,  and  put  the  necessary  questions.  But,  in  the  circumstances, 
they  allowed  that  procedure  to  take  place  in  this  Court.  Haxton  v.  his 
Creditors,  2^th  Jan.  1837,  p.  360. 

Hamilton,  Petitioner,  ]6th  Feb.  1837,  p.  631,  No.  102. 

Taj/lor  V.  his  Creditors,  1th  March  1837,  p.  722.  No.  131. 

r-     Rennie  v.  Creditors,  llth  March  1837,  p.  835.  No.  145. 

' A  party  who  had  five  shillings  a- week  as  wages,  besides  bed  and      No.  152. 

board,  (subject  to  certain  small  expenses,)  having  been  found  liable,  in  a 
civil  process,  for  L.30  of  damages  for  an  assault,  besides  being  sentenced 
to  four  months'  imprisonment  on  a  criminal  prosecution, — foiind,  (upon 
objection  by  the  creditor  incarcerating  him  for  said  damages,)  that  he  waa 
entitled  to  the  benefit  of  cessio  upon  assigning  two  shillings  a*  week  to  the 
creditor,  but  not  otherwise.  Kerr  r.  his  Creditor Sy  16/A  May  1837, 
p.  866. 

Taylor  v.  his  Creditors,  llth  June  1837,  p.  1063.  No.  104w 

See  Proof.     No.  211. 


Citation.    See  Jurisdiction.    No.  121. 

■  See  Process.    No.  29. 
Clause.  See  Contract.    No.  19. 

■  See  Presumption.     No.  10. 

■  See  Provision  to  Children.    No.  105. 
See  Tailzie. 

Collation.     Found,  that  a  sum  of  money  advanced  by  a  father  to  a  younger     No.  193. 
eon  for  his  outfit,  to  account,  and  not  as  a  gift,  is  not  to  be  collated,  in 
ascertaining  the  legitim  fund  and  relict's  or  dead's  part,  but  only  in  the 
division  of  the  legiiim  itself  amongst  the  younger  children.     Campbell  v. 
Anstruther,  I6th  June  1837,  p.  1061. 

Compensation.  Circumstances  where  an  absolute  disposition  having  been  No.  3. 
granted  by  G.  to  A.  D.,  qualified  by  a  backbond,  as  a  security  for  advances 
by  A.  D.  before  or  after  the  date  of  the  disposition ;  and  advances  having 
been  made  to  G.  by  the  company  of  A.  D.  and  Co.,  of  which  A.  D.  was 
a  partner ; — it  was  found,  (in  a  question  of  forthcoming  at  the  instance 
of  arresting  creditors  of  G.  against  A.  D.  and  Co.,)  that  A.  D.  and  Co. 
were  entitled  to  retain  and  apply  the  price  of  the  property  sold  under  the 
disposition  to  A.  D.,  in  liquidation  of  advances  made,  whether  the  same 
were  made  by  A.  D.  or  by  A.  D.  and  Co.,  to  G.»  or  on  his  accoont. 
James,  Sfc.  v.  Downies,  I5th  Nov.  1836,  p.  S. 

-Competition.     See  Service.    No.  106. 

. See  Retention^    No.  199. 
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Competition.    See  Hypothec  of  Lava  Agent.    No.  206. 

CoTfFiDEimAiriTY.     See  Proof.    No.  1. 

Confirmation.    See  Bona  Fide  Payment.     No.  185. 

CoNFDSio.    See  TaUzie.    No.  87. 

See  Teinds.     No.  189. 

No.  7.       CoNSTBUCTioN.     See  Tailzie.     Testament.     Trust. 

Contract.    Bayfie^t  Executors  r.  Steei^s  Representatives^  l&tk  ^am. 
No.  19.  p.  2a. 

An  officer  in  the  East  India  €oaipaihy*s  serviee  h 


by  antenuptial  contract,  '  to  secure  to  bie  wife)  in  tbe  ewnt  «f  in 

*  ceasing  her,  tbe  benefit  of  the  peneioe  or  anmrity  payaMe- 

*  Bombay  Military  Fund  to  the  widow  of  a  eobecriber,  accoitiiflig  to  ik 

*  raftk  which  he  boMe,  or  ehall  hold  in  the  Company's  aerrioe  ler  fib 

*  time ;'  '  and  failing  thereof,  or  in  caee  the  said  peneionr  or  uiDWty,  hm 

*  whatever  cause,  shall  not  be  amilsible  to  hia  wife,'  in  tbe  e««iit  ef  far 
annri ranee,  *  saving  and  excepting  the  case  of  her  being  exdoded  froadif 

*  fand  in  conseqiience  of  the  poJBeeasibn  of  separate  firods ;'  sod  tim  tfa 
said  hasband  becoming  bound  to  pay  to  hie  wife  sarviring,  *  a  dear  ystdf 

*  joiDtare  or  annuity  eqaal  to  the  p^sioii  that  has  hithcsrta  been  psd,  « 

*  shall  be  payable  from  the  said  ftind  to  the  widow  of  a  subscriber  hddfaf 

*  the  same  rank  in  tbe  army  which  now  belongs,  or  shall  belong  to  lie' 
hasband  *  at  tbe  time  of  his  death ;'  and  the  contract  farther  dedn^ 
that  the  hasband  assigned  to  his  wife  '  the  benefit  of  the  peasrion  or  jfly 

*  annaity  to  which  she  may  be  enthled,  as  his  widow,  from  tbe 

*  and  also  the  benefit  of  tbe  pension  or  annoity  payable  from  muf 

*  fond  to  the  widow  of  an  officer  of  his  (the  hasbsnd's)  rank  in  the  en- 

*  vicet  ^-  &nd  that  agreeably  to  tbe  rales  and  regalatioiw  of  the  mil 

*  fands ;' — and  she  entering  upon  a  second  marriage,  beini^  one  of  ih 
conditional  forfeitures  of  the  foml, — it  was  fooad,  in  a  queatioD  betvid 
the  widow  and  her  hni^band's  executors,  (in  conformity  with  die  efiaiBM 
of  a  majority  of  the  Consulted  Jadges,)  1.  (adhering  to  tbe  iiiteitociar 
of  the  Lord  Ordinary,)  that  the  executors  were  boand  to  make  opiif 
deficiency  iiv  the  pension  or  ainuity,  payable  to  the  widow  froaa  the* Boa" 
bay  Military  Fand,  arising  in  conseqaence  of  her  second  oMrriage;  bs^ 
2.  (altering  the  interlocutor  of  the  Lord  Ordinary,)  that,  oa  a  redvctiea  d 
the  rate  of  annaities  throagh  a  failure  of  the  fund,  the  executors  wm  art 
bound  to  make  up  such  deficiency.     Forlong  or  Joseph  r.  Taylor*s  Est- 

No.  Ifi.  cutorsj  24ih  Nov,  1836,  p.  128.    (Second  point  reversed  on  appea}.) 

-—»-*—     A  circumstantial  case,  where  it  was  found,  that  a  party  faadsa 
established  sufficient  grounds  for  setting  aside  an  agreement  entered  he* 
'  '     with  her  brother,  on  the  allegation  that  she  #as  materially  oijarvd,  td 

that  she  had  been  led  into  the  bargahi  in  igaerance  of  her  legal  tighii. 
Stenari  r.  Campbell  Stewart,  2M  Nov.  1836,  p.  122. 
— —    See  Master  and  Servant.    No.  72. 

— — See  Testament.     No*  79. 

.        M  See  Society.    No.  86. 

.  See  Trtist.    No.  108. 

■  ■         See  Provision  to  Children.    No.  16S* 
See  Society.     No^  180. 


No.  31. 

•CoBPORATK)N.    Circttmstancea  in  which  it  was  found,  that  an  ineorpsn- 

tioQ  of  tailors  had  improperly  excluded  a  party  who  had  proved  htondf 

to  be  apt  and  able  to  exercise  and  carry  on  the  trade  of  a  taikw,  aad  whs 

evglit  to  have  been  admitted  as  a  men>ber  of  said  incorperatioa.    Mvh 

^o,  133.         son  V.  Jailors  of  Dundee^  td  Dee.  1886,  p.  178. 

■  Found,  on  opinions  by  the  whole  Coort,  that  tbe  Ftttrii? 

of  Surgeons  and  Physicians  -ef  Ghisgow  are  a  legal  corporatiea.    /^ 
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sicians  and  Surgeons  of  Glasgow  r.  University  of  Glasgoto,.   Sequel  of 

case  collected  in  F.  C.  \2th  Nov.  1834.     Ilk  March  1837,  p.  723. 
Counsel's  Fees.     Higher  fees  allowed  to  counsel  on  CircQiu    Macnab       No.  82. 

▼.  Moat  and  Tail,  28//<  Jan.  1837,  p.  402. 
Curator,    ^ee  Title  to  Pursue.    No.  157. 
CuRATOE  Bonis.     An  interim  appointment  of  a  curator  by  a  Lord  Ordi-       No.  2, 

nary  on  the  Bills  daring  vacation  confirmed  by  the  Court.     A.  B.  Peti* 

iioner^  \bth  Nov.  1836,  p.  3. 
I  Circumstances  where  the  Court  refused  to  authorise  the       No.  132. 


cnimtor  bonis  of  a  lunatic  to  transmit  her  funds,  amounting  to  L.600,  to 
her  eldest  son  in  America,  who  was  to  provide  for  her,  in  respect  that  it 
would  leave  no  fund  for  her  provision  in  this  country*  JPfl/ryntp/g,  Peii' 
iiomer,  1th  Marcft  1837,  p.  722. 

Murray  Macgregor,  Peiitioner,  llhjune  1837,p.  1084.       ^o.  18a 

., See  Tadc.     No.  212. 


CuBAToa  Loco  Abssntis.    See  Cautioner.    No,  153. 

Decree  (bt  Default.)    See  Process.    No.  96. 
Deposition.     Ste  Jury  Trial.    No.  ISO. 

r— See  Proof    J.  S.  No.  2. 

DiiiiGENCB.  See  Process.     No.  1 16. 

<  See  Proof    No.  1. 

■  See  Reductton^Improbation.    No.  4. 

Discharge.  See  Bankrupt.    No.  119. 

'  See  Sequestration.     No.  28. 

Entail.     See  Tailzie. 

Executor- Creditor.  A  party  was  confirmed  executor-creditor  on  a  de-  No.  122, 
cree  of  constitution,  proceeding  on  a  summons  which  was  executed  simul- 
taneously with  a  general  charge,  first,  against  all  the  next  of  kin  in  Eng- 
land ;  and  then,  twenty  days  after,  against  all  the  next  of  kin  in  Scotland ; 
and  subsequently,  called  on  the  sixty-third  day  from  the  first  execution- 
It  was  stated  as  a  reason  of  reduciion  of  the  confirmation,  that  the  decree 
was  null,  as  proceeding  on  a  summons  executed  against  the  parties  in 
England  before  the  charge  had  been  served  upon  all  the  next  of  kin,  as 
was  necessary.  The  Court,  by  a  majority,  repelled  the  reason  of  reduc- 
tion.   LyeU  and  Greig  and  Morton  v.  Chrisiiep  Isi  March  1837,  p.  657. 

f A  reduction  of  a  confirmation  as  executor- creditor      .Ko.  1S8. 

to  the  whole  moveable  estate  of  the  deceased,  on  the  grounds  that  the 
creditor  had  not  emitted  an  oath  to  the  verity  of  his  debt,  and  that  the 

•  notice  in  the  Gazette,  of  the  application  for  confirmation,  had  been  given 
after,  instead  of  before*  the  other  usual  pnblications,-^ismissed.     Lyell 

•  '  and  Greig  and  Morton  v.  Christie^  1st  March  1837,  p.  658. 
£xecutoe.    See  Testament.    No.  27. 

'  See  Title  to  Pursue.    No.  157. 

.-         In  a  multiplepoinding,  (the  executor-nominate  and  creditors       No.  169. 

of  a  deceased  party  competing,)---Tfottnd,  that  the  executor  of  the  com- 
mon debtor  not  having  been  cited  or  otherwise  interpelled,  by  legal  dili- 

•  gence  on  the  part  of  any  of  the  creditors,  within  six  months  from  his 
'    deutb,  or  until  after  he  had  himself  expede  confirmation  as  executor- 
was  entitled  to  a  preference  over  the  execntry  funds  for  such  debts  as  be 

'    could  instruct  to  have  been  owing  hita  by  the  deceased.    MacUod  v« 

JVilson  and  Others^  SOth  May  1837,  p.  950. 
Exclusive  Privilege.    See  Corporation.    No.  31. 

■  III    .,     ,1     See  Jury  Trial.    No.  175. 
Expenses.    See  Arbitration.    No.  d& 
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Expenses.  See  CourueVs^Fees,    No.  82. 

See  Husband  and  Wife,     No.  41. 

-  See  Jury  TriaL     No.  9. 

See  Process.    No.  32. 

No.  22.  Factor  Loco  Tutobis.  The  factor  loco  tatoris  to  t  girl  of  fire  yean  M, 
presomptiye  heiress  to  an  entailed  estate  of  L.2000  per  aDnam,  authoriaed 
by  the  Coort  to  obtain  an  arinoity  of  L.200  for  her  maiuteoance  froan  a 
reversionary  insurance  company,  by  granting  them  a  secarity  over  the 
rents  of  the  entailed  estate  for  an  annuity  of  L.238,  7a.,  payable  dviag 
the  pupiKs  life,  after  her  succession.  JV»  Miller,  Peiiiionerf  26ik  Aiov. 
1836,  p.  167. 
No.  25.  ■         —    The  superiors  of  a  pupil  in  some  saljecta  faei^ 

desirous  that  she  should  enter,  and  some  of  her  vassals  threatening  hs 
with  tinsel  of  tha  superiority  unless  she  gave  them  entry ;  the  Court,  ca 
an  application  by  the.  factor  loco  tutoris,  founding  on  the  case  of  Aa- 
struther,  3d  March  1818,  F>  C,*a8  an  authority,  authorised  him  to  make 
up  the  pupil's  titles,  and  to  grant  such  entries  to  the  vassals  aa  may  faa 
requiied.     Thomas  Dykes^  Petitioner^  29/A  Nov.  1836,  p.  161. 

No.  14^.     — — — ^-i    Case  where  the  Court  refused  ib  appoint  a  fac- 

tor  loco  tutoris  with  any  other  than  the  usual  powers ;  but  nominated  a 
different  person  from  the  one  mentioned  in  the  petition,  v^ithout 
fresh  intimation.     Hay  7.  MurraySy  Wth  March  1837,  p.  836. 
^ See  Process.    No.  201. 

Faculty.     See  Provision  to  ChiUren.    No.  105. 

Falsehood.    See  Proof.    J.  S.  No.  2. 

Final  Judgment.     See  Process.    No.  207. 

Fraud  and  Circumvention.     See  Testament.    J.  S.  No.  I. 

Fraud  and  Falsehood.    See  Proof.    J.  S.  Np.  2. 

Freight.     See  Stoppage  in  Transit.    No.  85. 

Friendly  Society.    See  Poor.    No.  40. 

Foreign.    See  Lis  Alibi  Pendens.    No.  13,  No.  6L 

■        — p—    See  Res  Judicata-    No.  95. 

.—    See  Testament.     No.  210. 


See  Bona  Fide  Pai/ment.    No.  185. 


Fund  in  Medio.    See  Lis  Alibi  Pendens.    No.  61. ' 

Grounds  and  Warrants.  See  Legal  Diligence.  No.  53. 
ko.  35.  Guarantee.  A  letter  of  obligation  by  two  parties,  that  fumitare  lent  oa 
hire  would  be  returned,  by  a  term  speciBed,  in  as  good  condition  aa  when 
lent,  tear  and  wear  excepted,  and  upon  the  express  understanding  that 
the  liability  was  not  to  extend  to  hrniture  of  greater  value,  nor  to  a  saai 
of  greater  amount  than  L.60, — found  to  be  an  obligation  ad  fiictnm  pna- 
atandum,  and  indivisible;  and  tlie  obligation  having  become  preataUe^ 
one  of  the  obligants  was  found  liable  to  the  extent  of  L.60.  JOfarlimgUm 
V.  Grayy  6th  Dec.  1836,  p.  193. 

Handwriting.    See  Proof.    J.  S.  No.  2. 

Hearsay.    See  Proof.    No.  121.  ^ 

No.  89.  Heir-Portioner*  Where  four  heirs-poHioners  held  an  estate  pro  indi- 
vieo,  and  three  of  them  brought  an  action  against  the  fourth,  to  bare  the 
property  sold  and  the  price  apportioned,  alleging  that  it  was  incapable  of 
being  otherwise  divided, — the  Court,  although  no  appearance  was  naada 
by  the  defender,  remitted  to  the  Lord  Ordinary  to  allow  a  proof  of  the 
necessity  or  propriety  of  the  proposed  sale ;  and  thereafter^  findinf^  tbal 
the  subject  could  not  be  divided,  authorised  a  sale.  Brydcn  and  Othert 
V.  Gibson,  ^h  Feb.  1837,  p.  454 
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HiSRtTABLB  AND  MoVBAfiLB.    In  a  competition  between  an  heir  and  eze-       No.  56. 
enter,  the  Conrt  decided  in  teraie  of  a  report,  wherein  the  criterion 
adopted  to  determine  whether  farms  were  to  be  held  aa  grass  or  corn 
farms,  was  the  source  from  whence  the  profits  chiefly  arose.     Campbell 
▼.  Ladif  Anstruther  and  Others^  20ih  Dec.  1836,  p.  264. 

Homologation.     Observed  on  Bench, — No  party  can  be  held  to  have   J.  S.  No.  1. 
barred  himself  from  stating  an  objection  to  a  deed,  of  the  existence  of 
which  objection  he  w&s  ignorant.     Anderson  r.  Bank  of  Scotland,  I2ih 
Nov.  1836,  J.  S.  p.  I. 

»  — ^ Redaction  on  the  foregoing  ground.     Verdict  for  pnr-   J.  S.  No.  3. 

suer,  negatiiring  an  alleged  plea  of  homologation.  Dempster  t.  Potts^ 
Sist  Dec.  1836,  J.  S.  p.  25. 

■  See  Jury  Trial.    No.  144. 

Husband  and  Wife.  A  hnsband  sned  his  wife  for  divorce,  got  on  the  '^^-  ^l* 
Foor*8  roll,  and  granted  a  disposition  omnium  bonomra  in  &voiir  of  the 
wife,  who  declined  to  go  on  with  her  proof  until  the  travelling  ezpensea 
of  her  witnesses  from  Glasgow  were  paid  : — Remit  made  to  the  Sheriff 
Commissioners  for  taking  proofs  in  consistorial  causes,  to  take  the  proof 
at  Glasgow.     Thomson  v.  Bullock,  9th  Dec.  1836,  p.  215. 

; See  Proof.    No.  65. 

Hypothec.     Circumstances  where  furniture  belonging  to  a  third  party,       No.  U. 
introduced,  without  her  consent  or  approbation,  into  the  house  of  a  tenant, 
and  retained  in  the  face  of  a  judicial  demand  for  its  delivery,  without  col- 
lusion betwixt  the  parties, — was  found  not  subject  to  the  landlord's  claim 
of  hypothec 

Question  raised,  but  not  decided.  Whether  furniture  lent  to  a  tenant, 
not  on  hire,  falls  under  the  landlord's  hypothec  or  not.  Jqffray  v.  Carrick, 
18^A  Nw.  1836,  p.  40. 

■■  (op  Law  Agent.)     Case  in  which  an  agent,  who  had  acted       ^^'  ^^^* 

for  both  lender  and  the  borrower,  in  transacting  a  loan  over  an  heritable 
estate,  on  which  there  were  prior  securities,  was  held  barred,  by  personal 
exception,  founded  on  bis  failure  to  notify  to  the  lender  the  situation  of 
the  borrower's  afiairs,  from  claiming  a  preference  on  a  ranking  and  sale  of 
the  estate  over  his  client,  the  lender,  either  on  the  ground  of  his  right  of 
hypothec  over  the  borrower's  titles,  or  as  being  in  right  of  preferable 
heritable  creditors,  for  the  interests  due  on  the  debts  which  he  had  paid, 
on  condition  of  being  assigned  to  their  preferable  right.  Wilson  v. 
Lumsdain^s  Representatives,  29/A  June  1837,  p.  1113. 

Incapacity.    See  Testament.    J.  S.  No.  1. 

Incompetency.    See  Proof.    No.  65,  No.  81. 

Infamia  Jubis.    See  Prorf.    J.  S".  No.  2. 

Inhibition.  An  inhibition  and  arrestment  used  on  a  depiQpding  action  No.  127. 
having  been  withdrawn  of  consent,  upon  caution  found  to  a  de6nite 
amount, — found,  that  an  interlocutor  of  the  Lord  Ordinary,  (reclaimed 
against,)  decerning  in  the  pursuer's  favour  for  the  whole  amount  concln- 
ded  for,  did  not  operate  such  a  change  of  circumstances,  as  entitled  the 
pursuers  to  renew  the  diligence.  Earl  of  Caithness  v.  Eaton,  Hammond 
and  Son,  4/A  March  1837,  p.  697. 

Institute.     See  Tailzie.     No.  55,  No.  142. 

Insurance.    See  Jury  Trial.    No.  140. 

Irritancy.     See  Tack.     No.  47. 

See  Tailzie.    No.  197. 

Issues.     See  Jury  Trial.    No.  87,  No.  171. 

Judicial  Factor.    Circumstances  where  a  judicial  factor  on  a  Inut^estate,      No.  46. 
appointed  with  *  the  nsual  powers,'  was  entitled  to  siat  himself  as  a  party 
VOL.  xiu  n 
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to  an  action  of  eonatittttion  of  debt  against  the  trmt-eiitatey  under 
▼ation  of  his  right  to  apply  for  extraordinary  powers.     MackiKtosKi 
Trustees  7.  MacqueerCs  Trustees  and  Fraser^  IS/A  Dec^  1836,  p.  234. 

No.  18a J^avid  Milne,  Petitioner,  lO/A  June  1837,  p.  1052. 

Judicial  Reference.  See  Advocate.  No.  66.  Arbitration,  No.  94. 
No.  6.  Jurisdiction.  Circumstances  in  which  a  bnrgh  small  debt  coart  consti- 
tuted by  acts  of  the  magistrates  and  town-council  of  a  royal  bnrgh,  and 
the  procedure  in  which  was  disconform  to  and  not  sanctioned  by  the  re- 
gulations as  to  burgh  courts  framed  by  Act  of  Sederunt,  12tb  Nov.  1825, 
was  found  to  be  illegal.  Mabon  v.  Walker  and  Magistrates  ofGlasggne, 
16th  Nov.  1836,  p.  15. 

No.  6.        ..  Objection  to  jurisdiction  of  an  inferior  tribunal,  tboogh  not 

appearing  on  the  face  of  the  procedure  in  that  court,  sustained  as  a  groond 
of  reduction  of  a  decree  pronounced  therein.  Mabon  v.  Walter  and 
Magistrates  ofGlasgoxo,  \6th  Nov,  1836»  p.  15. 

See  Trust.     No.  75. 

• See  Small  Debt  Act.     No.  76. 

■         See  Schoolmaster.     No.  109. 

No.  121. j^D  objection  to  the  service  of  a  summons  raised  in  a  boigfa 

court,  that  it  was  executed  at  the  dwelling-place  of  the  defender,  whkli 
was  not  within  the  jurisdiction  of  the  magistrates  at  the  time  the  wamnt 
for  service  was  granted,  but  which  was  made  part  of  the  bar^  before 
execution,  repelled.   Hunter  v.  Fainueather  and  Merck,  1st  March  1837, 

p.  656. 
i See  Juri/  Trial,     No.  138. 

^*''  ^'  Jury  Trial.  A  special  jury  to  try  issues  was  granted,  at  request  of  de- 
fenders ;  at  the  trial  the  requisite  number  of  special  jurors  failed  to  appear ; 

the  defenders  declined  to  go  on  with  the  trial,  by  allowing  names  to  he 

added  from  the  list  of  common  jurors  in  attendance,  and  the  Judge  delayed 
the  trial ; — found,  on  motion  by  pursuer  for  expenses  through  delay  of 
trial,  that  the  28th  section  of  the  act  does  not  apply  to  special  jurors,  and 
that  in  such  case  a  party  is  not  entitled  to  pray  a  tales  from  the  list  of 
common  jurors  in  attendance,  and  expenses  accordingly  refused.  MUli' 
gan  V,  M'Lachlans  IVusiees,  \lth  Nov.  1836,  p.  31. 

^^  ^^*  i._^— i  Two  issues  having  been  sent  to  a  jury;  1.  Whether  a  deed 
was  not  the  deed  of  a  party ;  2.  Whether  he  was  facile,  and  it  was  ob- 
tained through  fraud  and  circumvention ;  and  the  jury  having  found  for 
the  pursuer  on  both  issues,  a  rule  to  shew  cause  why  a  new  trial  should 
not  be  granted,  on  the  ground  that  the  verdict  on  the  first  issue  was  con- 
trary to  evidence,  and,  moreover,  repugnant  to,  and  inconsistent  with,  the 
verdict  on  the  second, — refused,  in  respect  that  the  interest  of  the  defender 
to  set  aside  the  verdict  was  discharged  by  a  minute  given  in  by  the  pur- 
suer.    Furman  v.  Scrimgeours  Trustees,  ISth  Dec.  1836,  p.  229. 

^^'  ^'* ^  No  alteration  can  be  made  in  a  bill  of  exceptions  which  has 

been  adjusted  by  the  parties,  and  signed  by  the  Judge,  except  of  consent 
of  parties.     Muirs  and  Co.  v.  JUuirs,  24/A  Jati.  1837,  p.  851. 

^^*  ,    In  an  action  of  damages  for  L.5000,  against  certain  magis- 

trates, for  acts  done  by  them  in  a  criminal  proceeding,' — found,  that  an 
issue,  conUining  the  words  <  maliciously,'  and  *  without  probable  cause,* 
must  be  disallowed ;  in  respect  that  these  words  did  not  appear  in  the 
summons,  as  was  essential,  in  terms  of  the  43  Geo.  111.  c.  141,  §  1,  to 
make  an  action  relevant,  where  greater  damages  than  twopence  (beaidea 
any  penalty  levied)  were  demanded.     Anderson  v.  HiU  and  Others^  3d 

.,     ^^  Feb.  1837,  p.  441. 

^o.  j8.  j^  l^ljl  ^p  exception  against  the  admission  of  a  document,  pro- 
duced by  certain  consignees  as  proof  of  sales  of  goods  consigned,  and  al- 
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leged  by  them  to  be  the  account  thereof  sent  them  by  their  sub-agent 
abroad  who  signed  it, — sustaioed,  in  respect  that,  admitting  the  signature 
to  be  genuine,  it  did  not  appear  from  the  bill,  to  which  alone  the  Courfr 
could  Took  for  facts,  that  it  had  been  proved,  when,  or  by  whom,  the  body 
of  the  document  had  been  filled  up ;  or  that  it  was  an  extract  from  the 
books  of  the  party  signing  it;  or  that  he  was  sub-agent,  having  authority 
to  sell ;  or  that  the  prices  stated  were  those  truly  obtained  for  the  goods- 
in  question. 

When  two  different  actions,  arising  out  of  the  same  transaction,  were, 
by  agreement,  tried  together  before  one  jury,  who  returned  two  distinct 
verdicts,  applicable  respectively  to  the  separate  issue  in  each  case,— ^found, 
that  the  effect  of  sustaining  a  bill  of  exceptions  against  the  admission  of  a 
certain  document  must  be  to  set  aside  both  the  verdicts,  and  render  a  new 
trial  in  both  cases  necessary ;  in  respect  the  Court  were  of  opinion,  from 
what  appeared  in  the  bill,  that  the  document  had  been  tendered  in  evi- 
dence, and  was  of  importance,  in  both  cases.  Muirs  v.  Muirs,  ei  e  con-' 
ira,  Uth  Feb.  1837,  p.  512  and  513. 

■■M  Motion  to  dismiss  a  jury  action,  under  the  Act  of  Sederunt,     Ko.  101. 

20th  Nov.  1825,  §  47,  in  respect  that  fifteen  months  had  elapsed  since 
the  issues  had  been  signed,  without  a  notice  of  trial  being  given  by  the 
pursuer.     Calder  v.  Adaniy  \^th  Feb,  1837,  p.  531. 

A  party,  served  heir  to  a  person  deceased,  brought  a  reduc-     No.  130. 


tion  of  a  subsequent  service,  regularly  carried  through,  but  without  his 
appearing  or  being  personally  cited,  by  others  claiming  as  heirs-portioners 
in  a  nearer  degree :  The  House  of  Lords  recalled  a  judgment  of  this  Court 
in  the  reduction,  assoilzieing  the  defenders,  and  made  a  remit,  under 
which  the  defenders  came  to  stand  as  pursuers  before  a  jury  in  an  issue, 
Whether  they  were  related,  or  in  what  degree  of  propinquity,  to  the  de- 
ceased ;  and  had  a  verdict  given  against  them  : — Found,  under  a  bill  of 
exceptions, 

(1.)  That  depositions  emitted  in  the  service  by  witnesses  since  dead 
should  have  been  admitted  at  the  trial  in  favour  of  the  pursuers  of  the 
issue,  although  objected  to  as  evidence  ex  parte  and  post  litem  motara. 

(2.)  That  the  aunt  of  the  said  pursuers,  who  would  have  acquired  the 
character  of  executor  of  the  deceased  had  the  pursuers,  for  whom  she 
was  called,  been  successful,  was  rightly  held  inadmissible  on  the  ground 
oF  interest* 

(3.)  That  a  deposition,  taken  in  the  reduction  to  lie  in  retenti^,  accord- 
ing to  the  Court  of  Session  forms,  was  rightly  held  inadmissible  before 
the  jury,  in  respect  the  deponent  was  alive  and  capable  of  being  re-exa- 
mined according  to  the  Jury  Court  forms,  though  unable  to  attend  the  trial. 

(4.)  Where  an  extract  from  a  register  of  burials  was  admitted,  which 
bore  also  a  note  of  the  age  at  which  a  party  died,  an  important  and  dis- 
puted fact  in  the  case, — found,  that  evidence  tendered  to  prove  that  the 
entries  of  age  were  made  on  no  authentic  information,  and  that  the  re- 
gister generally  was  carelessly  kept  about  that  time  by  the  keeper,  (now 
dead,)  was  improperly  excluded ;  although  the  presiding  Judge  directed 
the  jury  that  the  register  was  not  good  evidence  of  any  thing  but  the 
burials.     Watson  v.  fVatson,  lih  March  1837,  p.  703. 

Found,  that  the  Jury  Court,  when  a  separate  Court,  bad  no     No.  138. 


power  to  retransmit  any  of  the  causes  enumerated  in  the  Jury  Court  acts, 
as  appropriate  for  that  Court,  to  the  Court  of  Session,  to  have  the  facts 
determined  according  to  the  modes  of  proof  there  competent ;  and,  there- 
fore, that  the  Court  of  Session,  since  the  union  of  the  two  Courts,  had  no 
power  to  prevent  one  of  the  enumerated  cases  from  going  to  a  jury, 
although  it  might  be  considered  inappropriate  for  that  mode  of  ti*ial« 

n  2 
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JuBT  Tbial  continued, 

Kerr  ▼.  Earl  of  Eglinton^s  Trustees  and  Marshall's  Trusieeg^  lOfi 
March  1837i  p.  773,  and  App.  No.  V.  p.  105. 

No*  140.     ■■  I  Circamstances  where  an  ainbigaont  Terdid  (not  excepted  t» 

on  tbe  trial)  was  found  to  be  a  verdict  for  the  defender.  ( Appiicatm  of 
yerdict  in  case  in  F.  C  Jary  Sittings,  p.  6S,  26th  July  1836.}  JEfavs- 
les  Insurance  Company  r.  Hunter^  lOik  March  1837,  p.  786^ 

No.  141.     ., In  this  case*  the  Court  foond,  (1.)  Where  a  pnrsaer  gives 

noUce  of  trial  within  ten  da3r8  from  depositing  the  engrossed  iaaiies  in  ihe 
Register  Office,  the  defender  is  not  entitled  to  serye  a  cooater  ndioe  of 
triiS,  in  order  to  prerent  the  pursuer  countermanding  the  trial,  if  «>  ad- 
▼ised.  (2.)  Where  one  of  three  parties  called  as  defenders  diea,  after  the 
case  is  set  down  for  trial,  the  pursuer  cannot  be  forced  by  the  aornnng 
defenders  to  proceed  to  trial  against  them,  the  representatives  of  the  de- 
ceased defender  being  neither  sisted  nor  cited.  Fraaer  y*  Gordam  and 
Others,  lOth  March  1837,  p.  796. 

^o.  144i.  ■  , —     In  discussing  a  bill  of  exceptiona  against  tbe  charge  of  tbe 

presiding  Judge  at  a  jury  trial,  in  an  action  for  interdict  against  a  dya- 
work  as  a  nuisance^  from  its  polluting  the  water  of  a  sbream^^-fooad, 
( 1.)  (By  the  unanimous  opinion  of  the  Court,  dissenting  from  the  dhaige,) 
That  the  primary  uses  of -the  water  of  a  etream-aie  4be  drink  of  man  and 
beasts  and  the  ordinary  domestic  purposes  of  life ;.  and  that  the  etaploy- 
ment  of  it  in  a  manufactory,  or  any  other  secondary  purpose  which  ren- 
dered it  unfit  for  those  primary  uses,  wto  a  nuiaaBce.  (2.)  (Agreung 
with  the  ehaige,)  That  if  the  water,  after  being  applied  to  the  puposes 
complained  o^  was  still  fitted  for  all  the  common  uses,  and  all  the  aaes 
to  which  it  bad  been  hitherto  applied,  a  party  was  not  eatiUed  to  have 
its  use  for  that  purpose  prohibited,  on  the  fdea  that  the  water  night 
thereby  be  rendered  unfit  for  some  use  not  existing*  but  to  which  he  had 
it  in  contemplation  to  turn  it.  (3.)  (Dissenting  from  tbe  Ghaige»}  That 
abatement  or  removal  of  a  nuisance,  after  an  action  of  interdict  was  laised, 
but  previous  to  the  framing  of  the  issue,  does  not  entitle  a  defender  to  a 
yerdict  in  his  favour,  if  the  complaint  was  well  founded  at  its  date.  (4.) 
(By  a  majority  dissenting  from  the  charge,)  That  where  a  landlord,  who 
might  not  have  been  held,  by  the  terms  of  his  lease,  to  have  antborised 
his  tenant  to  establish  any  thing  but  a  legal  work,  maintained,  in  faia  de- 
fences in  the  action  of  interdict  against  the  work  as  a  nuisance,  that  it 
was  legal  and  no  nuisance,  he  must  be  held,  from  the  terms  of  tbie  de- 
fence, to  have  unthorised  the  nuisance  from  the  first.  Dunn  y.  Hamd- 
ion  and  Others,  llth  March  1837,  p.  815. 

No.  149.     ■       In  B  question,  whether  certain  stake-nets  were  in  the  waleit 

of  Solway,  in  contradistinction  to  the  river  or  estuary  of  Nith,  there  was 
conflicting  evidence  of  scientific  witnesses,  and  the  presiding  Judge  chaiged 
the  jury  to  decide  on  the  evidence,  as  he  had  no  law  to  give  fhrmj  a 
new  trial,  on  the  ground  of  tbe  verdict  being  contrary  to  evidence*  re- 
fused. M'Whiry.  Ostoald,  llth  March  1837,  p.  838, and  J/7^  No.  VI. 
p.  127. 

No.  156.     Hallam  y.  Gye,  18/A  May  1837,  p.  890. 

No.  171.  — ^....-..-.— .  Jn  an  action  for  payment  of  bills  granted  by  the  managers  of 
a  Relief  congregation  for  money  lent,  against  certain  partiea  as  members 
of  the  congregation  at  th^  date  of  the  loan,  as  well  as  members  also  of 
the  association  for  building  the  chapel,  an  interlocutor,  finding  the  ealy 
relevant  ground  of  liability  to  be  that  of  being  members  of  the  said  asao> 
ciation,  and  ordering  issues  to  be  framed  agreeably  to  that  finding, — recall- 
ed, and  the  general  issue  adopted  by  the  Court,  so  as  to  leave  aU  qoeationa 
of  law  open  at  the  trial.  ArnaU  y.  Brighton  Street  Relief  Congr^aliou, 
SXst  May  1837,  p.  955. 
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JoRY  Tbial.    In  an  action  of  damages  for  an  alleged  mfringement,  by  llie      No.  175. 
'  defender,  of  the  parsner's  patent,  the  Coort,  on  the  motion  of  the  pur- 
suer, allovired  an  inspection  of  the  manaiiictories  of  both  partiesi  by  men 
of  ekil),  attended  by  the  agent  of  the  party.     Russell  and  Mandatary  y. 
Crichton,  1st  June  1637,  p.  966. 

SeeJ^oe^    No.  2ia 

Jus  CiiBDlTi.    See  Provision  to  Children.    No.  163. 

Kino.    See  Title  to  Pursue.     No.  62. 

KiBK.     A  minister  of  one  of  the  parliamentary  charcbes^  under  5  GeOb  IV.      No.  5. 
c.  90,  on  being  admitted  a* contributor  to  the  Miniiters'  Widows'  Fond, 
— found  liable  in  the  second  lowest  rate,  and  that  from  the  date  of  his 
indaction  to  his  living.     Gordon  v.  Ministers*  Widofvos*  Fundf  I6th  Nov^ 

1836,  p.  n. 

.' See  Ministers'  Widofms'  Fund.    No.  1 12. 

—  Found,  that  the  holders  of  small  feus  in  a  Tillage  in  a  kndward      No.  192. 
parish  were  heritors ;  and  that,  in  a  parish  where  there  were  such  feuars, 

the  assessments  for  parochial  purposes  must  be  imposed  according  to  the 
real,  and  not  the  valued  rent  of  the  heritors.  Bosvoell  ▼.  Hamilton,  I5tk 
June  1837,  p.  1067: 

A  Relief  MeetiBg*house  having  been  vested  in  certain  parties,  *  as      No.  134. 


*  trustees  and  managers,  for  themselves,  and  for  behoof  of  the  whole  other 

*  managers  and  members,  both  present  and  to  come,  of  the  raid  Relief 

*  Congregation,'  and  the  minister  having  been  declared  by  the  Relief 
Synod  *  out  of  connection  with  the  Relief  body,'  and  the  church  appointed 
to  be  pleached  vacaint;-«-circttm8tances  in  which  the  Courts— difienng  in 
opinion  as  to  the  right  to  the  interim  possession  of  the  church,— found, 
that  the  church  may  be  preached  iii>  altemis  vicibus,  for  the  benefit  of 
two  different  sections  of  the  congregation,  (who  adhered  respectively  to 
their  minister,  and  to  the  judgmeiK  of  the  Synod,  both  parties  professing 
to  be  guided  by  the  *  Relief  principles,')  till  the  issue  of  an  action  of  de- 
clarator should  determine  the  question  of  right  between  them.  Galbraitk 
and  Others  v.  Smith  and  Others,  1th  March  1837,  p.  735. 

Landlobd  and  Tenant.    See  Tack, 

■ "  ■        ■  ■  I  .         If    r ,  .„    See  Hypothec.    No.  11. 

■'  '  '     '  See  Jury  Trial,     No.  144. 

Land  Tax.     See  Tailzie.    No.  178. 

Legacy.     See  Testament.    No.  27,  No.  52,  No.  77,  No.  .79. 

^-^     Where  a  party  executed  a  trnst,  directing  the  trustees  to  pay  the      No.  \Qo. 

anndal  proceeds  of  the  tntot-estate  to  three  parties,  or  the  survivor  of  themi 
and,  after  the  death  of  the  survivor,  to  make  payment  of  various  sums  to 
certain  legatees  named,  or  the  children  of  such  as  predeceased  that  time, 
with  interest  from  the  first  term  thMeafter, — found,  that  the  legacy  of  one 
of  the  legatees,  who  had  ^rvived  the  testator*  but  predeceased  the  last 
surviving  liferentrix  without  issue,  had  not  lapsed,  but  bad  vested  from 
the  death  of  the  testator,  so  as  to  admit  of  being  assigned  or  attached. 
Mure's  Trustees  v.  Wyllie  and  Others,  25ih  May  1837,  p.  928. 

A  party  who  had  six  sisters,  left  his  whole  estate  to  trustees      ^q,  k;^. 


under  a  trust-deed,  by  which  he  gave  the  liferent  of  the  estate  to  three  of 
his  sisters,  and  the  survivor  of  them,  and  directed*  on  the  death  of  the 
survivor,  the  residue,  after  satisfying  certain  legacies,  to  be  paid  over  to 
tljree  of  his  nephews,  there  named ;  but  subsequently,  by  a  codicil,  he  re* 
called  the  destination  of  the  residue,  and  <  in  lieu  and  place  of  the  said 
*  destination,'  directed  '  the  said  residue  to  be  paid  over  to  the  heirs  who, 
'  by  law,  would  have  been  entitled  to  succeed  to  my  heritable  property 
'  had  no  settlement  thereof  been  executed,'  without  prejudice  to  the  life- 
rent in  favoar  of  his  three  sisters ;— found,  that  as  all  the  siitters  whom  he 


i 
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Legacy  continued. 

ma<le  liferentrtces  survived  the  testator,  a  right  to  a  share  of  the  fee  of  tke 
residue,  along  with  the  representatives  of  the  sisters  deceased,  vested  io  eack 
of  ttiem,  as  heirs-at-law,  a  morte  testatoris,  so  as  to  be  capable  of  a«if- 
nation  or  transmission,  independent  of  the  arrival  of  the  term  of  paymcBt 
Mure's  Trustees  v.  IVyllie  and  Others,  25/A  May  1837,  p.  929. 

Ko.  214.       — ^— -.^   Where  provisions  to  younger  children  were  not  payable,  eitlier« 

to  principal  or  interest,  until  after  the  father  s  death,  and  were  revoctUe 
at  his  pleasure, — found,  that  the  children  were  merely  legatees,  and  sot 
creditors  of  their  father,  and  therefore  not  within  the  remedy  of  the  sta- 
tute 1661,  c.  24,  which  was  held  to  be  inapplicable  to  legatees  or  gratai- 
tous  disponees.  CundeU's  Tnistees  v.  Mrs  Margaret  Cundell  or  Jamk' 
son  and  Others,  1th  July  1837,  p.  1156. 

No.  53.         Legal  Diligence.     Circumstances  in  which  an  objection  to  the  paitiil 

registration  of  a  second  charge  and  denunciation  on  lettera  of  bomii;, 
but  which  bore  express  reference  to  a  previous  registration  of  the  honiap 
in  the  same  record,  as  being  insufficient  to  warrant  a  caption,  was  re- 
pelled.  National  Bank  of  Scotland  v.  Johnstone^  17 th  Dec,  18S6, 
p.  261. 

^o»  10,         LiFERENTER.     A  liferenter  of  bank  stock  having  died  after  a  dividend  kd 

been  declared  payable  on  a  certain  day,  but  before  the  day  of  paynKOti 
— ^found,  that  the  dividend  fell  to  the  fiars.  Royal  Bank  v.  Greig  and 
Morion,  18/ A  Nov.  1836,  p.  34. 

See  Trust.     No.  160. 

— — — -     See  Legacy*     No.  165. 

Vo.  203.       Liferent   and   Fee.      By  antenuptial   contract  it  was  provided,  that 

for  the  purpose  of  securing  L.120  a-year  to  the  wife  in  the  event  of  ker 
^nrvivance,  the  husband  should  place  on  good  security  L.2400,  (of  wbick 
L.  1400 belonged  to  the  wife,)  by  bond,  '  to  be  made  payable  to  the'  hn- 
band,  '  and  his  said  apparent  spouse,  in  conjunct  fee  and  liferent,  for  her 
'  liferent  use  in  case  she  shall  happen  to  survive  him,  and  to  the  child  or 
'  children  to  be  procreated  of  the  marriage  between  them,  in  fee ;  wboo 
*  failing,  L.IOOO  of  the  said  principal  sum  so  to  be  invested  to  gototlie 
'  heirs,  executors  and  assignees  of  the'  husband,  *  and  L.1400  thereof  to 
'  go  to  heirs,  executors  and  assignees  of  the '  wife  '  after  her  death ;'  tha 
wife,  after  year  and  day,  predeceased  the  husband,  without  leaving  childrea 
of  the  husband, — found,  from  this  and  other  clauses  of  the  contract,  flat 
the  fee  of  L.1400  was  in  the  wife,  and  accrued  to  her  represeDtativcii 
under  burden  of  the  husband's  liferent*  Leslie  v.  Cameron ^  2Sth  JuM 
1837,  p.  1100. 

No.  13,         Lis  alibi  pendens.     A  younger  child  had  been  found  entitled  by  this 

Court,  in  a  competition,  to  one- third  of  the  free  moveable  estate  of  her 
deceased  father,  in  respect  that  her  right  to  legitim  was  not  excluded  hf 
her  contract  of  marriage  prepared  in  England,  and  that  her  brother,  as  heir 
of  entail  of  her  father,  was  not  entitled  to  a  share  of  the  legitim  widMmt 
collating  the  rents  of  the  entailed  estate :  The  brother,  the  heir  of  eatailf 
daring  the  dependence  of  an  appeal  to  the  House  of  Lords,  bad  filed  a 
bill  in  Chancery,  in  England,  for  having  the  marriage  contract  reforned, 
aH  being  disconform  to  certain  marriage  articles  recently  discovered,  aad 
whicfi,  it  was  alleged,  would  entitle  the  Court  of  Chancery  to  insert  a 
clause  in  the  contract  barring  the  legitim  nunc  pro  tunc :  The  House  of 
Lords,  who  were  made  cognisant  of  the  proceedings  in  Chancervi  beard 
the  appeal  and  affirmed  the  judgment  of  this  Court :  The  Court  thereafter 
applied  the  judgment  of  the  House  of  Lords,  and  upon  the  applicatfofl 
of  the  younger  child,  gave  an  interim  decree  for  payment  to  her  of  p^t 
of  the  k>gitim,  although  the  heir  objected,  ].  on  the  ground  that  he  «as 
entitled  to  furtlier  time  to  consider  whether  he  should  collate;  aod,  ^' 
thot  Bn  npplication  for  an  injunction  to  restrain  the  trustees  of  the  deceased 
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Lis  alibi  pendens  continued, 
>  '  from  paying  the  legitim  to  the  daughter  was  then  sub  jadice  of  the  Vice- 

*  Chancellor  of  England.    (Sequel  of  case,  vol.  xi.  p.  265.)     Marquis  and 

■  JUarchianess  of  Chandos  y.  Marquess  of  Breadtdbane^  19/A  Nov.  1836, 

K  p.  50. 

\  ■  The  raisers  of  a  multiplepoinding  having  been  found      No.  61. 

liable  in  once  and  single  payment, — and  a  claimant  having,  of  consent  of 
the  raisers  and  holders  of  the  fund,  got  an  interim  decree  for  a  part  of  his 
claim, — a  party,  to  whom  said  claimant  had  previously  assigned  his  claim 
in  security  of  a  loan,  lodged  a  riding  claim  upon  the  interest  of  said  claim- 
ant, after  the  date  of  the  interim  decree,  and  upon  the  allegation,  that  an 
injunction  had  been  granted  by  the  Court  of  Chancery  in  England  against 
[  said  claimant  accepting  from  the  raisers  the  sum  decerned  for,  and 
that  proceedings  were  taking  for  removing  the  funds  from  the  jurisdiction 
of  this  Court, — petitioned  for  consignation,  or  interdict  against  raisers  from 
withdrawing  the  fund  from  the  jurisdiction  of  the  Court  ;->-the  Court,  in 
'  respect  that  the  fund  was  in  manibas  curise,  and  that  the  raisers  and 
holders  were  safficient  and  responsible,  refused  the  application.  British 
Linen  Company  y.  Marquess  of  Breadalbane  and  late  Marquess's  Trus* 
tees,  24/A  Dec.  1836,  p.  274. 
Locality.     See  Teinds.     No.  189. 

Malice.     See  Proof.    No.  I,  J.  S. 

Manse.     Additions  and  repairs  appointed  to  be  made  on  a  manse,  conform      No.  166. 
to  the  report  of  an  architect  named  by  the  Court,  the  parties  disagi'eeing 
as  to  the  nature  and  extent  of  the  additions  and  repairs.     (Sequel  of 
the  case  reported  27th  May  1836,  vol.  xii.  F.  C.  705.)     Heritors  of 
Symington  v.  The  Minister,  '25th  May  1837,  p.  935. 

Marriage.     See  Proof.    No.  65. 

Circumstances  where  a  party  competing  was  found  to  have     No.  106. 

failed  in  establishing  the  legitimacy  of  an  ancestor  through  whom  he  claimed. 
Giford  V.  Giffbrd,  11  th  Feb.  1837,  p.  563,  and  App.  No.  IV.  p.  49. 

Master  and  Servant.     A  bill  of  suspension  of  a  judgment  pronounced    (Ju«t.  Ca.) 
under  the  statute  4  Geo.  1 V.  c.  34,  on  the  ground  that  the 'accused  party       No.  2. 
was  absent  when  the  sentence  was  pronounced,  refused, — ^the  Court  being 
equally  divided,  and  the  Lord  Justice-Clerk  having  in  consequence  no 
vote.     White  v.  IVaison,  Pellet  and  Company,  2lst  Nov.  1836,  p.  6.        *. 

•— —     A  spinner  having  objected  to  being  transferred      No.  72. 

by  her  master  from  the  mill  where  she  had  worked  for  three  years,  on 
an  engagement  from  year  to  year,  to  another  mill  belonging  to  him,  on 
account  of  its  being  about  half  a  mile  farther  from  her  home, — found,  that 
her  master  was  not  entitled  so  to  transfer  her,  there  being  no  sufficient 
proof  of  an  established  practice  at  the  works,  or  of  a  special  agreement 
between  the  parties,  to  that  effect.  Anderson  v.  Moon,  24M  Jan.  1837, 
p.  352. 

M EDiTATio  VvGM  WARRANT.    See  Wrongous Imprisonment.  J.  S.  No.  5. 

Messenger.     See  Proof.    J.  S.  No.  2. 

Ministers'  Widows'  Fund.  The  Town-Council  of  a  royal  burgh  hav-  No.  112. 
ing  obtained  the  sanction  of  the  presbytery  for  reviving  a  third  charge, 
in  a  parish  comprehending  the  burgh  as  well  as  a  landward  district,  on 
condition  that  they  should  guarantee  a  stipend  of  L.200  to  the  third  mi- 
nister ;  and  the  Town-  Council  having  acted  as  patrons,  and  in  various  acts 
of  Council  making  presentations,  stated,  that  they  were  bound  to  the  pres- 
bytery for  a  stipend  to  this  amount ; — found,  that  as  the  Town- Council 
were  clearly  bound  to  provide  this  stipend,  the  endowment  was  thus  a 
permanent  benefice,  in  the  sense  of  the  Widows'  Fund  Aet,  in  terms  of 
54  Geo.  III.  c.  169;  and  that  the  patrons  were  therefore  liable  in  pay- 
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Ministers*  Widows*  Fund  continued. 

-  inent  of  ibe  vacant  sti^pend  to  the  fand,^    Magisiralet  of  Siiriing  v.  Cd* 

lector  Ministtrs"  fVid&ws'  Fund,  2ith  Feb.  18S7,  p.  618. 
-■"■■■  See  Kirk.    No.  6. 


Ko.  147.      Minor.     Gnardians  of  a  bastard  seeking  to  make  up  inTeiiloriei^ 
the  act  1678,  c«  2,  ordered  to  intimate  to  the  relations  of  tb* 
nearest  of  kin.     Stuart  and  Others,  Peiititmerif  llth  March  18S7, 
p.  837. 
Minority.    See  Title  to  Exclude.    No.  15)5. 

■  AND  Lesion.  See  Homologation.  No«  8. 
Mora.  See  Prescription,  (QuinauenniaLJ  No.  170. 
Multiplepoimding.    See  Lis  Alihi  Pendens.    No*  61, 

No.  137.  Nuisance.  A  bill  of  sospension  and  interdict  was  bronght  by  the  pnpiic* 
tors  of  an  academy  for  jronth,  and  by  other  privaie  proprietors,  agaiasttb 
erection  of  shambles  in  their  immediate  neigbbonrhood,  in  a  pepaUsi 
sobnrb  of  the  city,  as  a  nuisance,  on  account  of  the  offence  to  the  lifhl 
end  smell,  the  danger,  and  the  class  of  persons  necessarily  attendant  thsre- 
on.  It  was  alleged,  in  defence,  that  by  a  norel  oonatraetion  of  baiUiBg, 
the  two  first  of  these  objections  were  obviated,  as  were  also  the  otksn^ 
by  the  regulations  to  be  adopted,  so  that  no  nuisance  could  arise ;  sad  tt 
experiment  was  demanded,  that  the  matter  of  fact  might  be  asosmiaed 
either  by  report  of  persons  qualified,  or  the  verdict  of  a  j«ry,  or  ia  say 
other  way  that  to  the  Court  should  seem  proper.  The  Court,  by  a  ae- 
jority,  refused  to  grant  an  experiment,  and  sustained  the  raasoM  of  sos- 
pension ;  in  respect  that,  in  the  situation  proposed,  the  eraeiieD»  snthia 
varioos  offensive  consequences,  was  ex  ficie  a  nuisance ;  aiHl  that  sbo* 
periment  could  not  be  granted  in  a  complex  case  like  the  present,  whm 
no  temporary  experiment  could  be  satisiactory,  and  much  \maj  wgl* 
be  done  before  the  result  could  be  aseertaiocd.  Smnlon  r.  Ptdie,  9tk 
Mardi  1837,  p.  766. 
.  See  Jury  Trial    No.  144* 

Oath  or  RavsaaKCB.    See  Trust.    No.  8. 

See  Bia  of  Exchange.    No.  1 13. 

«  ■■  See  Protf.  No.  26. 
Ko.  51.  Obligant.  a  pursnor  founded  on  a  letter  of  relief  signed  by  thrsepartieii 
having  in  his  summons  called  only  two  of  them,— .found,  that  ke  was  ast 
obliged  to  call  the  representatives  of  the  third  i  in  respeet  that  the  Isktff 
was  held  by  both  the  parties  in  the  action  to  import  a  several  obli^atiosi 
binding  each  of  the  obliganU  pro  rata  only.  M* Arthur  and  fVadddl  r. 
Scott,  1 5th  Dec.  1836,  p.  246. 

Obligation  ad  Factum  Pr^standum.    See  Guarantee*     No.  8& 

Onus  Probandi.    See  Proof.    No.  2.  J.  S. 

Outlawry.    See  Tailzie.    No.  14^ 

Parish.    See  Kirk.    No.  192. 

Parole.    See  Proof    No.  1,  J.  S.    No.  2,  J.  S.    No*  65.    No.  121. 

Patsnt.     See  Jury  Trial.     No.  175. 

Pbriculum.    See  Titie  to  Pursue,    No.  210. 

PaasoNAL  Ekcbption,    See  Prescription.    No.  170. 

■  "  See  Hypothec  of  Law  Agent*    Now  170. 

■  ■  Objection.     See  Process*    No.  115. 

—i— Protection.     See  Cessia  Bonorum.    No^  102* 


Police.     See  Title  to  Pursue.    No.  68,  No.  191. 
Ko,  40.       Poor.     Circumstances  in  which  found,  1.  That  the  Bakers'  Society  sf  Pkii- 
ley  was  not  a  regular  friendly  society,  nor  a  purely  charitable  instiwi<M 
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Poor  continued, 
for  the  relief  of  their  indigent  and  deeayed  members,  and  therefore  liable 
in  payment  of  poor's  rates.     2»  That  in  regulating  the  assessmenti  the 
society  are  only  liable  to  contribatioa  in  so  far  as  there  are  rents  or  pro- 

•  .fito  aocraing  from  their. property  or  trade^  over  and  above  the  osnal  allotr- 

..  anees*  granted  to  poer  and  aged  members,  and  divisible  among  the  mem- 
bers, or  applieable  to  the  purposes  of  the  society  generally.  Baien  of 
Paisley  ▼•  M'Farlaney  Sth  Dec.  1836,  p.  210. 

<— —    Question  of  construction  of  the  statute  39.  and  40.  Geo.  III.  c  68.      No.  154. 
Bums  V.  Ewing  and  Others,  11  th  May  1837,  p.  870. 

Poor's  Roll.     A  claimant  in  forma  pauperis  in. a  multiplepoinding  not      No.  18. 
obliged,  in  applying  for  admission  on  the  poor  s  roll,  to  give  the  notice 
required  by  the  Act  of-Sederunt,  16th  June  1819.     Grassie^  Petitioner^. 
2UhNov.  1836,  p..  127. 

Possessory  Jupgmbnt.    See  Kirk    No,  184. 

Fresgbiption,  PosiTivs*    See  Title  to  Exdude,    No.  135. 

r-  See  Trust*     No.  167. 

■  (QuiNQUBNNiAii.)      An  incoming  tenant  bonght  sheep      No.  170. 

from  an  outgoing  tenant,  and  paid  the  price,  without  objection,  to  the 
landlord  who  had  sequestrated,  and  to  a  poinding  creditop  of  the  seller : 
nearly  seventeen  years  after  this  another  creditor  of  the  seller,  whose  debt 
existed  at  the  date  of  this  transaction,  tried  to  open  it  up  and  obtain  the 
-  pricey  on  the  ground  that  it  bad  not  been  aeconnted  fur  to  the  seller ;«— > 
the  Court  sustained  the  pleas  of  quinquennial  prescription  and  mora,  to 
the  eieet  of  dismissing  a  reduction  of  the  proceedings;  but  in  a  forth- 
coming against'the  purchasers,  allowed  a  reference  of  the.  claim  to  their 
.  wiU  or  oath.     Adse  v«  Muomartin  and  Others^  31«<  May  .1837,  p.  952». 

(SsFTENNlAl««)   A  missive  having  been  gifwted  of  the  same     No.  38. 


date  as  a  bond  and  disposition  in  security,  by  which,  on  the  narative  of 
the  said  bond  and  disposition  having  been  granted  in  security  of «  certain 
sum,  a  party  bound  himself '  to  guarantee  *  '  payment  of  the  foresaid  anm/- 
and  *  whenever  the  sum  shall  be  demanded,'  and  '  that  in  addition  to  the 
*  personal  and  heritable  security  obtained  in  the  said  deed/ — found,  (1.) 
That  the  obligation,  undertaken  in  the  missive,  did  not  fall  under  the  act 
1695,  c  5,  although  it  was  held  that  the  obligant  was  suffeiently  men* 
tioned  as  cautioner  in  said  missive,  in  terms  of  the  act,  and  that  the  cor- 
roborative obligation  was  stipulated  for  in  the  original  agreement, — in  re- 
spect that  the  obligation  was  not  contained  in  the  original  bond,  and  not 
referred  to  therein.  (2.)  I'bat  the  above  obligation  was  not  properly 
cautionary,  so  as  to  warrant  the  defence,  that  the  ob%ants  in  the  original 
bond  should  be  first  discussed.  Mcffai,  or  Tait*s>  Trustees  v.  WUson^ 
Sth  Dec.  1836,  p.  203. 

(TniBNNiAL.)   Where  an  action  for  payment  of  an  account.      No.  200. 


on  which  the  defence  was  prescription,  was  referred  to  the  defender's 
oath,  and  he  deponed  that  his  truster,,  he  believed,  had  sent  him  a  state 
of  the  debts  due  by  him,  in  which  the  account  in  question  appeared,  and 
neitherlhe  trust-deed  nor  the  state,  with  the  defender's  observation  there- 
on, were  prodojced. — ^foond,  that  the  deposition  did  not  elide  the- plea  of 
prescription.     Fife  v.  Hamilton.  Miller,  21th  June  1837,  p.  1095. 

(Vicennial.)  .    Vicennial  prescription  of  retours,  under     Ko.  64. 


1617,  c.  13,  sustained,  after  twenty  years,  as  a  defence  in  a  question  with 

heirs  against  a  challenge  on  the  ground  of  nearer  propinquity.  NeUson  v« 

Cochrane  and  Others,  11  th  Jan.  1837,  p.  303. 
Frbsumption*     Found,  that  the  grauter  of  a  special  destination  did  not  in-      No.  10. 

tend  to  revoke  it  by  her  subsequent  general  disposition  and  settleroeiic. 

Royal  Bank  v.  Greig  and  Morton  and  Others^  lAth  Nov.  1836,  p.  34. 
.. ; See  Tack.     No.  149. 
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No.  140.  Principal  and  Agent.  A  party  having  consigned  oil  with  aa  ngemt  for 
sale,  on  a  remunerating  commission  of  3^  per  cent  on  the  aales,  bat  nof 
nnder  any  del  credere  commission,  and  the  bills  of  lading  having  been  in- 
dorsed to  the  agent,  who  effected  sales  of  the  oil, — arrestments  havii^^ 
been  used  in  the  agent's  hands,  by  a  creditor  of  the  consigner,  after  t^ 
oil  was  sold,  but  before  the  price  had  been  paid  by  the  pnrchaaer, — 
found,  (1.)  that  such  arrestment  was  ineffectual ;  and,  (2.)  arrestoaeot  ef 
the  price  of  oil  sold  and  unpaid,  but  for  which  a  bill  had  been  granted 
by  the  purchaser  to  the  agent,  and  discounted  by  the  agent  for  hia  owr 
behoof,  also  found  ineffectual.  Johnston,  (Jeffreys  Tru^tee^)  v.  Dun" 
dQS*s  Represeniaiivesy  I2th  May  1837,  p.  850. 

. See  Sale.     No.  165. 

No.  159.      A  bank  agent  having  taken  payment  of  a  bill  diacomited 

and  lying  due  at  the  bank's  branch,  and  marked  a  receipt  on  the  bade  of 
the  bill,  but  not  in  the  form  required  by  the  party  making  payment :  In 
an  action  by  the  party  against  the  agent,  for  restitution  of  the  money,  or 
for  having  a  receipt  granted  in  the  form  required, — ^found,  that  the  actton 
ought  to  have  been  directed  against  the  bank,  and  action  dismisaed. 
Aiiken  v.  M'Farlane,  2Sd  May  1837,  p.  905. 

Prisoner.     See  Salmon- Fishing,     No.  103. 

Process.     See  Proof,     No.  1. 
Ko.  12.        I    ■  Bill  of  suspension  of  a  charge  on  an  inferior  court  decree^  con- 

taining a  conclusion  and  prayer  for  '  letters  of  suspension  in  the  premises,' 
refused,  in  respect  that  there  was  no  conclusion  in  the  bill  of  suspension 
that  the  charge  should  be  suspended.  Madaren  v.  Symers^  19/A  A^oo. 
1836,  p.  47. 

No*  17.      A  summons  raised  at  the  instance  of  a  minor,  with  eoncnrrence 

of  his  father,  as  administrator-at-law,  and  also  of  the  father,  as 
trator-at-law,  but  concluding  for  payment  to  the  minor  alone,- 
competent.     Keiths  v.  Archer,  2M  Nov.  1836,  p.  124. 

See  Society.    No.  28. 

Ko.  29.      ^ The  Court  refused  to  grant  warrant  to  serve  a  petition  and  oont* 

plaint,  at  the  instance  of  Lord  Panmure,  with  concurrence  of  the  Lord 
I  Advocate,  for  breach  of  interdict  against  poaching,  at  the  head  burgh  of 

the  shire  where  the  defender  most  frequently  haunted,  without  a  report 
of  a  messenger,  that  the  defender  could  not  be  found  to  serve  it  on  him 
personally.     Lord  Panmure  v.  Davidson,  1st  Dec.  1836,  p.  170. 

Ko.  32.      -< Circumstantial  case,  where  defenders  called  by  the  pnrsner  as 

havers  were  found  not  entitled,  medio  processu,  to  expenses  for  tronUe 
and  making  copies  of  papers.     M*GiU  v.  Ferrier,  2d  Dec.  1836,  p.  191. 

See  Reparation,    No.  31. 

Ko.  39.      Bill  of  suspension  containing  no  conclusion  for  suspension  of 

charge, — found  defective,  as  in  McLaren  v.  Symers,  19th  Nov.  1836,  JP.  C 
Davidson  v.  Magistrates  of  Burntisland,  Sth  Dec.  1836,  p.  209. 
Ko.  49.       M   .  ■  Found,  that  a  reclaiming  petition  against  an  interlocutor  of  the 

sheriff-depute,  on  an  appeal  from  the  sheriff-substitute,  is  incompetent. 
f  Dick  V.  Lang's  Trustees,  lith  Dec.  1836,  p.  240. 

jj^  ^        ,,  White  V.  Mackersy,  24fA  Dec.  1836,  p.  273. 

, See  Lis  Alibi  Pendens.    No.  61. 

.  See  Cessio  Bonorum.     No.  73. 

See  Counsel's  Fees.    No*  82. 

No.  90.      A  report  by  an  accountant,  upon  a  remit  made  upon  summons 

and  defences,  having  been  objected  to  by  both  parties, — found  competent 

and  discretionary  to  the  Lord  Ordinary  to  discuss  the  cause  on  notes  of 

.  .objections,  without  roakiog  up  a  record  on  the  whole  cause.     Johnstons 

.  Trustees  v.  Hamilton,  Mh  Feb.  1837,  p.  455. 

.  06.      ■  A  condescendence  in  a  process  of  removing  before  the  Sheriff* 
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i  coort  having  been  ordered  to  be  lodged  against  a  certain  day,  wbicb  was 

t  a  court- day,  and  decree  by  default  having  been  pronounced,  in  consequence 

!  of  the  paper  not  being  lodged  when  the  case  was  called  in  the  course  of 

the  roll  for  that  day, — found,  in  a  subsequent  reduction,  that  the  decree 
[  must  be  reduced  as  incompetent.     Hog  v.  Hog^  lith  Feb,  1837,  p.  503. 

r  •._^.^.   Where  there  was  a  disagreement  in  a  summons  raised  in  the     No.  1 15. 

Court  of  Session,  between  the  date  of  the  writ  by  reference  to  the  year  of 
the  King's  reign,  and  the  date  subjoined  in  figures, — found,  that  the  de- 
fender, after  having  lodged  peremptory  defences,  and  allowed  various  pro- 
cedure to  take  place,  without  objection,  could  not  invalidate  the  who]e,< 
by  coming  forward,  after  the  lapse  of  ten  years,  and  stating  this  error  in 
point  of  form  ;  but  must  be  held  to  have  waived  the  objection,  and  to  have 
admitted  by  implication,  as  it  was  clearly  a  point  on  which  an  admission 
might  validly  have  been  made,  that  the  date  in  figures  was  the  true  date. 
Henry  v.  Mather,  25th  Feb,  1837,  p.  646. 

Where  a  party  objected  to  avisandum  preparatory  to  closing  the     No.  116. 


record  on  revised  condescendence  and  answers,  and  moved  for  a  diligence 
against  havers,  with  the  view  of  ^e*  revising  his  answers,  on  the  ground  of 
peculiar  circumstances  attending  the  death  of  the  original  agent, — the 
Court,  recalling  the  Lord  Ordinary's  interlocutor  making  avisandum,  re- 
mitted to  his  Lordship  to  allow  the  parties  to  revise  their  statements,  and 
to  grant  any  diligence  necessary  to  enable  the  defender  to  revise  his  an- 
swers.    Campbell  and  Others  v.  Campbell,  25th  Feb,  1837,  p.  648. 

See  Cessio  Bonorum,     No.  1 45. 

A  sist  was  granted  on  a  bill  of  suspension,  on  caution  to  a  cer-     No.  151. 


tain  amount :  a  bond  of  caution  was  lodged  by  the  suspender,  but  objected 
to  by  the  charger  and  clerk :  a  justice  of  peace  then  attested  the  cau- 
tioner ;  but  his  attestation  being  objected  to,  the  sist  expired :  the  Lord 
Ordinary  refused  the  bill,  in  respect  of  no  caution.  The  suspender  having 
reclaimed, — found,  that  though  the  suspender  still  expressed  his  readiness 
to  find  caution,  a  reclaiming  note  was  incompetent,  in  terms  of  the  Act 
of  Sederunt,  1799,  §  1.  Gray  and  Others  v.  Ainslie  and  BoxvhiUf  I6th 
May  1837,  p.  865. 

Case  in  which  a  certificate  that  letters  of  advocation  had  not     No.  168. 


been  expede,  (which  was  held  sufficiently  specific  to  apply  to  the  bill,) 
having  been  obtained  after  the  elapse  of  ten  days  from  the  passing  of  the 
bill,  though  on  the  day  of  intimation  to  the  sheriff-clerk, — the  Court  found 
that  the  bill  had  fallen  so  soon  as  the  certificate  was  issued.  Scott  v. 
Curie  and  Others,  26th  May  1837,  p.  949. 

An  advocation  of  an  action  before  the  Sheriff  for  more  than  L.40,     No.  186^ 


in  which  a  proof  scripto  vel  juramento  was  allowed,  without  leave  from 
the  Sheriff, — found  incompetent,  ip  respect  that  the  act,  6  Geo.  IV.  c.  120, 
§  40,  applied  to  cases  when  a  pro  ^  prout  de  jure  was  allowed,  and  that 
it  had  not  repealed  the  50  Geo.  IIL  §  36.  Hamilton  v.  Henderson^ 
loth  June  1837,  p.  1043. 

Wight  and  Others,  Petitioners,  21th  June  1837,  p.  1096.  No.  201. 

A  petition  was  presented  to  the  Sheriff  by  the  tenant  of  a     No.  207. 


farm  from  which  be  wes  about  to  remove,  against  his  landlord  and  his 
factor,  praying  the  Sheriff  to  decern  and  ordain  them  to  take  delivery  of 
certain  sheep  stock  belonging  to  the  tenant,  and,  in  the  meantime,  to  in- 
terdict them  from  interfering  with  his  stock  and  possession  of  his  furm, 
and  to  find  them  liable  in  expenses :  the  Sheriff  pronounced  an  interlocu- 
tor, declaring  the  extent  to  which  they  were  bound  to  take  delivery  of 
the  sheep  stock,  and  recalling  the  interdict,  but  containing  no  decerniture 
or  finding  of  expenses ; — foondj  that  such  interlocutor  being  merely  decla- 
ratory and  not  cxtractable,  was  not  a  final  judgment  in  terms  of  the  Act 


\ 
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of  Sederunii  1  Ith  Jnly  1828,  §  1,  "Bnd  that  an  advocation  tberedf  was  in- 
competent.    Cameron  v,  Clephane^  29th  June  1887,  p.  1127. 

No.  208. Found  by  the  whole  Coari,  that  the  Act  of  Sedenint,  6ifa  Maith 

1829,  reqairiog  a  doqaet  to  be  annexed  to  extracts  of  decKea,  mentioDbg 
the  writer  and  collector  thereof,  and  the  date  -of  its  completioii  by  the  ex- 
tractor's signature,  does  not  apply  to  decrees  for  expenses  in  the  Bilt 
Chamber.     Ross  v.  Webster^  SO/A  June  1837,  p.  1 135. 
No.  216.  '  Foond,  that  in  a  6rst  adjudication,  the  grounds  for  allowing  s 

summary  decree,  reserving  objections  contra  executionem,  did  not  oeeor; 
and  that  the  record  must  be  made  up  in  the  usual  form,  before  pronooncng 
any  decree.     Wothenpoon  v.  Bdl^  Wth.July  1837,  p.  1161* 

See  Jury  Trial.    No.  9,  No.  71,  No.  87,  No.  98,  Na  WI, 

No.  130^  No.  138,  No.  140,  No.  141,  No.  148,  No.  171,  No.  17& 
No.  1.  Pboof.  Circumstances  where,  in  an  action  for  recovery  of  insuraiioe  os 
goods  lost  at  sea, — a  motion  by  the  insurers  for  a  diligence  to  reeevcr 
correspondence  betwixt  the  mandatary  of  the  insured  and  tho  sliippei% 
posterior  to  the  loss  and  to  the  commencement  of  the  dispute  or  questtoa 
betwixt  the  parties,  and  up  to  the  date  of  the  action,  was  refused.  Ifar- 
doch  and  Mandatary  v.  Balderston  and  Othersy  12/A  Ntm,  18S6,  p.  1. 

J.  S.  No.  ]•       ,  Circumstances  where  a  witness,  objected  to  on  the  ground  of  «■- 

mity,  but  who  swore,  on  cross-examination,  that  he  had  no  such  ill-will 
against  the  pursuer  as  would  induce  him  to  bear  false  witness  agaimt 
him,  was  found  admissible,  his  credibility,  which  was  subject  to  tiie 
strongest  objection,  being  left  with  the  jury.  Anderson  v.  Bank  tfSco^ 
land,  \2th  Nov.  1836,  J.  S.  p.  1. 

J.  S.  No.  2.    Found,  that  the  evidence  of  a  messenger  is  admissible^  though  the 

effect  of  it  be  to  impugn  his  written  attested  execution.  AiUkkon  r. 
Patrick,  29/ A  Dec  1836,  p.  la 

J.  S.  No.  2.    Deposition  taken  to- lie  in  retentis  found  inadmissible  as  evidenei^ 

where  it  was  not  alleged  that  the  party  was  dead,  or  incapable  of  attead- 
ing  the  trial,  but  proved  that  he  had  been  seen  two  months  previoas  t» 
trial ;  and  only  a  partial  search  made  for  him  since.  AUchison  ▼.  Patridtf 
29th  Dec.  1636,  J.  S.  p.  1& 

J.  &  No.  2.    — ^*— —    ( !•)  '^  party,  convicted,  upon  his  own  confession,  of  a  duifge  of 

fbrgeryi  and  sentenced  to  twelve  months'  imprisonment,-^oand  adais- 
sible  as  a  witness,  in  respect  of  his  having  undergone  the  sentence  is 
terras  of  the  above  statute.  (2.)  The  admissibility  of  a  psrty  as  a  wit- 
ness, who  was  convicted  of  forgery,  and  sentenced  to  imprisonment^  hsr- 
iiig  been  objectjsd  to  on  the  ground  that  it  was  not  proved  that  the  sen- 
tence had  been  carried  into  effect,— found,  that  the  onus  proband!  lay  os 
the  party  objecting.     Aitchison  v.  Patrickt  29tk  Dec.  1836,  J.  S.  p.  1& 

J.  S.  No.  2.    ■  Found  competent,  in  bar  of  the  objection  of  infamy  thfoogb  cso- 

viction  and  sentence  for  a  crime,— to  prove,  by  parole,  that  the  party  hsi 
undergone  the  sentence,  although  the  books  of  the  jail  are  in  existeocs^ 
Aitchison  v.  Patrick,  29th  Dec.  1836,  J.  S.  p.  la 

J.  3.  No,  2.    *— — -    Found  competent  to  ask  a  witness  whether  the  Mtestatioa  of  s 

written  instrument  be  of  the  handwriting  of  she  party  whose  nsms  it 
bears,  though  there  be  no  speci6c  charge  of  forgery  of  the  tnstmmsat. 
Aitchison  v.  Patrick^  29th  D^c.  1836,  J.  S.  p.  la 

See  Trust.     No.  3. 

^^  20.       ■  A  party  pursuing  her  father's  trustees  for  a  sum  she  alleged  Iwr 

father,  at  the  marriage,  had  promised  to  pay  her,  was  allowed  to  addncs, 
as  a  circumstsnce  of  evidence  to  prove  the  previous  constitution  and  exis- 
tence of  the  debt,  an  oath  of  reference,  emitted  by  her  fiither  in  a  former 
action,  brought  by  ber  husband,  for  payment  to  himself  of  the  s»d  sooi, 
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Proof  continued, 

'  aod  to  which  action  the  said  troBteea  were  partiet.  A.  Macalister*s 
Trtulees  y.  Macalister  or  Nkohon^  2dth  Nov.  1836,  p.  161. 

.— -— ^^     See  Reparation,     No.  31. 
I   '     See  Process.     No.  32. 

..  See  Husband  and  Wife.    No.  41. 

...  See  Bill  of  Exchange.     No.  58. 

-«_— -    Buchanan  y.  Dennistoun  and  Others^  11  th  Dec  18S6»  p«  263.  No.  54. 

•P-^— -    (1.)  In  a  declarator  of  marriage,  where  a  penaria  teetiam  occnmed      No.  65. 
from  the  condact  of  the  defender,  in  baroiog  documenta  of  importance, 
and  in  enjoining  strict  secrecy  on.  the  .pnrauer  regarding  what  passed  be- 
tween them,  to  all  except  her  own  family,-— the  Conrt  found  that  the 
father  and  sister  of  the  pnrtuer  were  admissible  witnesses  in  her  fietronr. 

(2.)  Where,  in  the  coarse  of  a  proof  of  a  series  of  transactions,  in  snpport  of 

'  a  declarator  of  marriage,  it  was  admitted  that,  previous  to  the  raising  of 
the  action,  various  important  documents  had  been  obtained  by  the  pur- 
suer from  her  law  agent,  (not  the  agent,  in  the  cause,)  and  delivered  to 
the  defender,  who  was  waiting  in  the  street,  on  certain  -conditions ;  and 
#here  the  terms  of  this  private  arrangement  betweed  the  parties,  which 
were  disputed,  could  not  otherwise  be  proved,  in  consequence  of  the  alleged 
destruction  by  the  defender  of  the  writings  in  which  they  were  stated; 
-—found,  that  it  was  competent  to  prove,  by  the  testimony  of  the  said 
agent,  the  expressions  used  by  th^  pursuer  on  asking  for  the  documents^ 
in  respect  that  these  were  held  part  of  the  res  gesta  in  the  cause*  Craigie 
V.  Hoggan,  I9th  Jan.  1837,  p.  309. 

. See  Bankrupt.     No.  80. 

-. Circumstances  in  which  a  pursuer  in  a  procesa  of  aliment  of  an      No,  81. 

illegitimate  child,  was  found  not  entitled  to  her  oath  in  supplement. 
Clunie  v.  Drysdale,  2Sth  Jan.  1837,  p^  398. 

Evidence  by  sister  of  pursuer  in  said  action  found  inadmissible,      No.  81. 


except  in  corroboration  of  facts  otherwise  sworn  to.     Clunie  v.  Drysdale^ 
28«A  Jan.  1837,  p.  398. 

>     See  Bill  of  Exchange.     No.  1 13. 

it  was  objected,  that  the  hearsay  of  the  deceased  porter  of  a  coach      Na  121. 


proprietor  in  favour  of  his  employer,  to  prove  delivery  of  a  parcel  with 
which  he  had  been  intrusted,  in  an  action  against  the  coach  proprietor  for 
its  loss,  was  inadmissible,  on  the  ground,  that Jf  alive  he  would  have  been 
excluded  by  his  liability.  The  Court  repelled  the  objectioo.  Hunter  v. 
Fairtoeatber  and  Merch^  ]si  March  1837,  p.  656. 

A  witness  who  had,  subsequent  to  citation,  conversed  with  the      No.  128. 


pursui^r  as  to  the  subject-matter  of  the  cause,  but  without  receiving  in* 
strnctions  as  to  the  evidence  she  was  to  give,  found  to  be  admissible. 
Laing  or  Norman  v.  Bellas  Executors^  4ith  March  1837,  p«  699. 

See  Trust.    No.  158. 

A  witness  who  was  objected  to  on  the  head  of  agency,  partial      No.  173. 


counsel  and  interest,  being  examined  thereon  in  initialibns,  and  deponing 
negative,  and  the  objector  offering  to  prove  his  objection  from  the  hooks, 
&C.  of  the  witness, — ^found,  that  the  proper  course  for  the  commissioner 
to  pursue  was  to  stop  the  examination,,  and  to  order  production  of  the 
books.  Macdonald,  Son  and  Company  v.  Langton  and  BickneU,  \st 
June  1837,  p.  962. 

■  ■    See  Arrestment.    No.  174. 

In  the  reduction  of  a  deed,  as  not  the  deed  of  the  deceased,  where      No.  213. 


one  of  the  iastmmentary  witnessee  deponed  before  a  jury  that  he  bad  not 
seen  the  deed  subscribed,  or  heard  the  «eignature  acknowledged  by  the 
grantor,  and  the  other,  on  being  cautioned  under  the  statute  1681,  and 
told  that  he  need  not  answer,  refused  to  give  evidence,  and  the  direction 
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Proof  continued. 
of  the  judge  was,  *  that,  in  point  of  law,  if  they  believed  the  mtaess  in 

*  point  of  fact,  though  he  was  a  suspicioas  witness  to  the  execution  of  the 

*  deed,  they  ought  to  find  a  verdict  for  the  pursuer,'  but  did  not  poiat- 
out  (at  least  in  so  far  as  appeared  from  the  bill  of  exceptions)  any  oif  ibe- 
circumstances  which  might  be  held  to  corroborate  the  testimony  of  the 
witness,  or  state  that  such  corroboration  was  necessary ;  the  Court  ens-- 
tained  the  exception,  on  the  ground  that  no  pursuer  can  prove  bis  case  by 
a  single  unsupported  witness,  and  that  they  could  not  look  beyond  the  bill- 
of  exceptions  for  the  charge,  and  granted  a  new  trial.  CUland  ▼•  CMand 
and  Others,  6tk  July  1837,  p.  1151. 

No.  21 5,  ._^  A  new  trial  having  been  granted  in  this  case,  on  11th  Feb.  1837, 
(see  ante,  p.  513,)  a  motion  was  made  by  John  Muir  to  grant  a  commis- 
sion to  take  evidence  in  Malta,  and  to  defer  the  trial  till  that  was  dmie. 
The  Court,  looking  to  the  circumstances  of  the  case,  granted  the  con- 
mission  only  on  condition  that  the  expenses  of  the  other  party  from  the 
date  of  the  former  commission  should  be  paid.  Muir  v.  Muir^  Itfi  Julu 
1837,  p.  1161. 
No.  219.      ■  In  an  action  of  proving  the  tenor,  a  witness  examined  in  Jamaica 

having  previously  made  affidavit  as  to  the  subject-matter  of  his  eridenoe, 
in  presence  of  another  witness, — ^found  nevertheless  admissible.  Forretier 
V.  Forrester,  1  \th  July  1837,  p.  1187. 

See  Jury  Trial.     No.  98,  No.  130,  No.  138. 

'-  See  Marriage.     No.  106. 

Pboperty.    -See  Superior  and  Vassal.    No.  50. 

See  Title  to  Pursue.     No.  91. 

■      See  Nuisance.     No.  137. 

Provision  to  Children.     See  Trust.     No.  2. 

No.  105.      — — — ■       A  party,  whose  mother  had  left  a  sum  of  money 

to  her  in  liferent  allenarly,  *  and  to  her  children,  in  such  proportions  a» 
'  she  may  appoint,  and  failing  thereof,  equally  among  such  of  them  as  shall 
'  survive  me,  (the  testatrix,)  share  and  share  alike,  in  fee,'  having  execu- 
ted a  deed  of  distribution  among  her  children  alive  at  its  date,  in  which 
she  passed  over  unnoticed  two  of  them  who  died  after  surviving  the  tes* 
tatrix ; — found,  that  from  this  omission  the  deed  of  distribution  was  null 
and  void,  as  disconform  to  the  power  on  which  it  proceeded  ;  in  respect 
that,  by  the  terms  of  the  bequest,  a  pro  indiviso  fee  in  the  money  having 
been  vested,  at  the  death  of  the  testatrix,  in  all  and  each  of  the  children 
then  alive,  it  was  not  the  intention  of  the  testatrix  that  any  of  them  should 
be  altogether  excluded  from  a  share  of  it ; — and  the  fund  appointed  to  be- 
divided  equally  among  the  said  children,  as  if  no  such  appointment  had 
been  made.  Lady  Marjoribanki  Trustees  v.  Robertson  and  Others^ 
nth  Feb.  1837,  p.  553. 

No.  163.      ■ Where  a  party  had  lands  disponed  to  him  ia- 

an  onerous  marriage-contract,  under  certain  provisions,  and,  amongafr> 
others,  that  if,  on  the  dissolution  of  the  marriage,  there  were  a  son  or  sons, 
be,  and  his  heirs  and  successors,  obliged  themselves  to  give  and  dispone 
certain  lands  to  these  sons,  '  to  take  effect  immediately  after  bis  own 

*  decease,  and  to  do  no  deed  in  hurt  or  prejudice  of  this  obligation,'  only 
reserving  a  power  of  division  amongst  the  children ;  which  provision  was 
not  mentioned  along  with  the  others  in  the  precept  of  sasine ;  and  infeft- 
ment  was  taken,  under  the  '  reservations  and  burdens  particularly 

*  tinned  in  the  said  contract  and  precept  of  sasine,  and  here  held 
'  peated  ;' — found,  on  the  dissolution  of  the  marriage,  by  the  party  pre- 
deceasing  his  wife,  without  granting  any  conveyance  to  his  two  sons  wbo 
survived,  that  the  sons  were  entitled  to  challenge  any  gratuitous  or  frau- 
dulent deeds  granted  by  their  father,  in  prejudice  of  the  obligation  in  their 
favour,  expressed  in  the  marriage  contract ;  but  that  they  were  not  in  the 
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Provision  to  Children  continued, 

\  right,  under  that  contract,  to  compete  with  the  onerous  creditors  of  their 
father,  or  to  challenge  his  oncrons  deeds.  Brownings  v.  Brovoning's 
Trustees  and  Watt,  25lh  May  1837,  p.  921. 

Public  Officer.     See  Title  to  Pursue,    No.  82. 

See  Jury  Trial,     No.  87. 

The  above  statute  provided  that   the  town-clerk  of     No.  139. 

Leilh,  appointed  by  the  Magistrates  and  Town^Council  of  Edinburgh, 
should  be  clerk  to  the  courts  of  Police ;  but  the  rights  of  the  city  of 
Edinburgh  in  the  appointment  of  town- clerk  were,  by  a  subsequent  spe- 
cial statute,  transferred  to  the  Magistrates  and  Town-Council  of  Leith. 
Upon  the  death  of  the  town*clerk  appointed  by  the  Magistrates  of  Edin- 
burgh, who  officiated  as  clerk  of  the  Police  Court,  (bis  rights  having  been 
reserved  by  the  special  statute,)  the  appointment  of  town-clerk  was  con- 
ferred on  a  party  who  had  been  the  former  clerk's  assistant  and  conjunct 
town- clerk ;  the  right  of  appointment  of  clerk  to  the  courts  of  Police  be- 
ing claimed  by  the  Commissioners  of  Police,-^interim  possession  awarded 
to  the  town -clerk  appointed  by  the  Magistrates  and  Town-Council  of 
Leith.     Anderson  v.  Harvie,  iOth  March  1837,  p.  783. 

Public  Records.     See  t/ury  Trial,     No.  130. 

Purgation  of  Irritancy.    See  Tailzie,    No.  197. 

« 
.Ranking  and  Sale.    See  Hypothec  of  Lain  Agent, 
Record.     See  Process,     No.  90,  No.  116. 

See  Reduction- Improbat ion.     No.  4. 

Reduction.     See  Small  Debt  Act,    No.  76. 

— See  Process,    No.  96. 

See  Title  to  Exclude.    No.  135. 

See  Executor- Creditor,     No.  122. 

Found,  that  a  reduction  was  competent  of  a  decree,  pro-      Ko.  143. 

nounccd  by  Justices  of  the  Peace,  although  not  extracted,  in  respect  that 

such  decree  could  be  carried  into  execution  without  extract,  and  was 
not  generally  in  practice  extracted.  Jack  v.  Umpherston  and  Kerr^ 
nth  March  1837,  p.  817. 

Action  of  reduction  containing  declaratory  and  petitory  con-      No.  161. 


elusions  of  unextracted  interlocutors  or  sentences  of  an  inferior  court — 
found  to  be  incompetent.    Buchanan  v.  Lumsden,  23d  May  1 837,  p.  918. 

An  action  of  reduction  of  an  unextmcted  decree  of  a  guildry      Ko.  162. 


court  dismissed  as  incompetent.     Broom  v.  Anderson,  2Sd  May  1837, 

p.  921. 

See  Teinds,     No.  196. 


Reduction-Improbation.  In  a  reduction-improbatiop  of  an  instrument  ^o*  4. 
of  sasine  in  respect  of  various  alleged  nullities — there  being  no  specific 
averment  of  forgery  in  the  summons — found,  that  the  pursuer  was  not 
entitled,  hoc  statu,  without  specifically  averring  forgery  in  a  condescend- 
ence, to  call  for  production  of  the  instrument  of  sasine.  Buchanan  v. 
ZuiU  and  Yool,  15/ A  Nov,  1836,  p.  9. 

Regalia.     See  Title  to  Pursue,     No.  91. 

Registration.     See  Tailzie,    No.  114. 

Relief.     See  Superior  and  Vassal,     No.  2. 

Removing.     See  TacJc,    No.  47. 

Rent.     See  Tach     No.  48. 

Reparation.     See  Wrongous  Imprisonment,    No.  5.  J.  S. 

■  Obserlrcd  on  Benco,  In  cases  of  infringement  on  corporate      No*  31. 

privileges,  the  practice  of  the  Court  has  been  to  sanction  awards  of  no- 
.  minal  damages  merely;  and  it  is  incompetent  to  award  a  slump  sum,  or 
substantial  amount  of  damageS|  unless  the  amount  of  damage  actually  sua- 


i 
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Reparation  continued. 
tained  be  ascertained  throagh  the  interrentioo  of  a  JQi7>  or  other  i«kfiat 
mode  of  proof.     Murison  v.  Tailors  of  Dundee^  2d  Dec.  1836,  p.  178. 

No.  100. An  action  of  damages  was  brought  by  one  party  in  the 

lower  ranks  of  life  against  another,  who,  in  the  course  of  a  diapote  arisiiig 
out  of  a  trifling  difference  of  opinion  in  settling  a  matter  which  had  bea 
referred  to  them,  flew  into  a  passion,  and  called  him  *  a  partial  judge/  er 
^  partial  fellow ;' — the  Court,  in  respect  there  was  no  proof  of  malieei  ar 
of  propagation  of  the  statement,  or  of  injury  done,  assoilzied  the  defender, 
finding  no  expenses  due  to  either  party.  Smith  r.  GrdtU^  \bik  Feb. 
1837,  p.  627. 
No.  110.  I——. 1.  A  local  act  was  obtained  for  improving  the  city  of  Edin- 
burgh, whereby  an  assessment  was  to  be  levied  on  the  inhabitanta  for  that 
purpose,  which  assessment  was  doubled  on  certain  districta  especially  be- 
nefited by  the  operations,—- found,  that  the  proprietor  of  a  teoeneBl  ia 
one  of  these  districts  was  entitled  to  damages  for  an  alleged  deterioratiaB 
of  his  property,  in  consequence  of  the  operations.  2.  It  being  prorided 
by  the  act,  that  all  claims  of  damage,  if  disputed,  shonld  be  aetiled  by  the 
verdict  of  a  jury  summoned  by  the  Sheriff,  on  the  application  of  the  la* 
provements'  Commissioners, — ^found,  that  a  party  whose  property  was 
injured  may,  notwithstanding,  bring  an  action  for  damagea  before  the 
Court  of  Session.  Strachan  ▼.  Bridges^  2\st  Feb.  1837,  p.  602. 
No.  117.  — — — —  Found,  that  a  party  who  bad  obtained  the  decree  of  a  oott- 
petent  court,  and  bad  used  ultimate  legal  diligence  npon  it>  waa  net  UeUe 
in  damages  on  that  account,  upon  the  decree  being  subsequently  aet  aaida 
by  reduction,  raised  before  the  diligence  was  nsed.  Aitken  r.  Pinlay  mmi 
Others,  25th  Feb.  1837,  p.  650. 

No.  202.        '  Sequel  of  the  case  as  decided  4th  Febraary  18S6.«~Foaady 

that  there  was  no  proof  of  seduction  to  warrant  an  award  of  daangv. 
Stewart  y.  Menzies,  27th  June  1837,  p.  1097. 

J.  S.  No.  4.    ■        Damages  found  due  to  a  party  who  waa  posted  na  '  a  ca- 

*  lumniator  and  coward.'  Eussel  v.  Lumsden  Shirre/Sf  I6tk  M^rck 
1837,  p.  27,  J.  S. 

Restitutio  in  integrum.  See  Tailzie.  No.  178. 
No.  95.  Rb8  Judicata.  A  party  raised  an  action  for  a  sum  deeemed  for  by  a  de> 
cree  in  foro,  in  the  Snpreme  Court  of  Chancery,  in  New  York,  agaiBst  a 
defender  now  in  Scotland, — found,  that  the  foreign  decree  is  aet  of  the 
same  authority  as  a  final  decree  of  the  courts  of  this  country,  and  can 
only  be  considered  as  affording  prima  facic)  evidence  of  the  troth  and  jas- 
tice  of  the  pursuer's  claims.  Southgates  and  Mandatary  ▼.  Moml^ 
gomerie,  10/A  Feb.  1837,  p.  473. 

Retention.    See  Stoppage  in  Transit,    i^o.  85. 

1^^  199^      -.....-^     Found,  that  the  trustees  nnder  a  Irnst-aettlement  were  ea* 

titled  to  fetab  out  of  a  legacy  left  to  the  heir-at-law,  the  ezpenaea  for 
wliich  they  had  obtained  decree  in  au  unsuccessful  reduction  of  the  ae(- 
tlement  by  the  heir,  in^preference  to  an  onerous  creditor  of  the  heir  who 
had  used  arrestments  in  the  trustee's  hands  previous  to  the  trial  or  decree 
for  expenses.  Shirreff^*s  Trustees  v.  Shirreff  and  Others,  VHih  Jtme 
1837,  p.  1093. 

Revenue.     See  Stamp.    Nob  190. 

Revocation.    See  lestament.    No.  79. 

See  Trust.    No.  195,  No.  179. 

m 

No.  155.      Sale.    Circumstances  where  found,  that  there  had  been  employment,  and 
an  undertaking  to  furnish  a  specific  quantity  of  oil  by  a  briber  to  hia 
employer.     Roscoe  and  Rigg  v.  Richardson^  I8th  May  1837,  p.  883. 
See  Heir-Portioner.    No.  89, 


\ 
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SiLLB.    See  Title  to  Pursue.    No.  209. 

SALBfON-FiSHiHO.    FooDd,  that  a  party  imprisoned  for  non-payment  of  a     No.  103. 
fine  awarded  as  the  punishment  for  an  offence  against  the  statute,  9.  Geo. 
IV.  c  89,  is  entitled  to  the  benefit  of  the  Act  of  Grace.    Robertson  r. 
CoUins  and  Magistrates  of  Aberdeen,  \7th  Feb.  1&B7,  p.  532. 

, : See  Jurtf  Trial.    No.  148. 

-  ScHooLMASTBR.  Where  the  heritors  of  a  parish  appointed  two  additional  ^^-  ^^' 
teadiers  beside  the  proper  parochial  schoolmaster,  and  burdened  them- 
selves with  the  foil  salary  of  600  merks,  which  was  divided  among  the 
three  teachers,  the  parochial  schoolmaster  was  found  still  entitled  to  the 
statutory  accommodations  of  schoolhonse,  bouse  and  garden.  2.  Found 
competent  for  the  schoolmaster  to  apply  to  the  Quarter- Sessions  ef  the 
Justices  of  the  Peace,  under  statute  48.  Geo.  III.  c  54,  §  8,  who  may 
decern  for  his  accommodations,  tieritors  of  Annan  v.  Herbertson, 
2lstFeb.  1837,  p.  591. 
'  Sba-shobb.    See  Title  to  Pursue,     No.  91. 

Semiplbna  Probatio.    See  Proof.    No.  81. 

Seqcbstration.  Found,  (1.)  that  the  contingent  creditors  must  be  in-  No.  23. 
eluded  in  ascertaining  the  concurrence  of  four-fifths  of  the  creditors,  re- 
quired by  the  61st  section  of  the  bankrupt  act  to  sanction  a  discharge. 
(2.)  A  petition  for  discbarge,  to  which,  when  moved  in  the  Inner- House, 
there  was  the  requisite  concurrence,  dismissed  as  incompetent,  in  respect, 
that  when  presented  and  intimated,  that  co'^currence  nad  not  been  ob- 
tained.    Gil/Ulan  v.  Henderson,  26th  Nov.  1836,  p.  158.        ^ 

Petition  for  sequestration  against  a  party  who  had  ceased      No.  126. 


to  be  a  trader,  and  paid  all  his  debts  in  trade,  nearly  twenty  years  before^ 
-*— refused;  although  the  debts  incurred  by  him,  to  meet  his  losses  in 
trade,  appeared  to  benhe  cause  of  his  ultimate  insolvency.     Ogjlvie  and 
Company  ▼.  Strnpson,  M  March  1837,  p.  694. 
—  I     See  Annuities.    No.  8. 


Sbbticb.     Service  of  a  competing  party  before  the  Lord  Ordinary  and  a      No.  106. 

-  jury  of  prdfessional  men,  brought  under  reduction  and  set  aside  by  the 
Court,  the  verdict  not  being  maintainable  on  the  evidence  hitherto  ad- 
duced.    Giffbrd  v.  Giffbrdj  llth  Feb.  1837,  p.  563,  and  App.  No.  IV. 

p.  Vi/. 

fiRBRiFF-CouRTS.    See  Process.    No.  49,  No.  96. 

-Slandxb.    See  Reparation.    No.  4,  J.  S.    No.  100. 

Small  Dbbt  Act.  (1.)  Decree  of  Justices  in  favour  of  a  party  suing  No.  76. 
upon  an  indorsation  of  an  account,  no  objection  having  been  taken  to  the 
competency  before  the  Justices,  found  valid,  and  not  reducible  on  the 
allegation  that  the  party  who  obtained  the  decree  was  really  the.manda? 
tary,  and  not  the  bona  fide  onerous  indorsee  of  the  original  creditor  in  the 
account.  (2.)  Decrees  under  the  act  6  Geo.  IV.  c.  48,  being  only  redu- 
cible on  the  ground  of  malice  and  oppression  on  the  part  of  the  Justices, 
— action  of  reduction  dismissed,  in  respect  there  was  ho  averment  of  fieicts 
and  circumstances  snfiScient,  if  proved,  to  establish  malice  and  oppression. 
Kay  V.  Begg  and  Balfour^  26/A  Jan.  1837,  p.  368. 

Society.    Action  in  name  of  social  firm,  without  stating  instance  of  indi-      No.  28. 
vidual  partners,  sustained.     Thotnson,  Bonar  and  Co.  v.  Johnstone,  SO/A 
Nov.  1836,  p.  169. 

""  A  company,  constituted  under  a  descriptive  firm,  got  a  bond  for      No.  42. 

a  cash-credit,  with  a  clause  of  registration,  and  signed  by  all  the  partners 
who  existed  at  the  time,  by  which  they  bound  themselves,  the  company, 

and  all  future  partners,  for  the  drafts  to  be  made  by  their  manager : 

Found,  that,  under  letters  of  horning,,  directing  the  messenger  to  charge 
the  individuals  named  in  the  bond,  and  any  other  partners  of  the  com- 
pany, and  the  company  itself,  jointly  and  severally,  to  pay  a  balance  ari« 
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Society  continued. 

ting  on  tbe  cash^credit,  it  waa  competent  to  charge  a  party  indifidaally, 
not  nanoed  in  tlie  letters  of  homing,  who  had  become  a  partner  anbaeqoent 
to  the  date  of  the  bond,  and  who  had  not  therefore  conaeoted  to  that 
form  of  charge.     Maclean  v.  Rose,  9ih  Dec.  1836,  p.  217, 
IfQ^  g^  .    ■  Circamstancea  where  obligations  come  voder  by  aa  association^ 

for  raising  money  to  make  a  road  and  bridge,  were  foaud  not  biiuiing  «» 
a  party,  to  the  effect  of  transmitting  the  liability  against  his  representa- 
tives. Earl  of  Traquair  and  Others  ?.  fViUiamson's  Esecuiars,  2d 
Feb.  1837,  p.  432. 

Xo.  133. Circamstantial  case  upon  the  oonstmction  of  tbo  Wishaw  and 

Coltness  Railway  Act,  (10  Geo*  IV.  c.  107,)  the  minntes  of  meeliogs, 
and  conduct  of  partners  concerned,  in  which  it  was  found  by  the  Coivt^ 
adhering  to  tbe  Lord  Ordinary's  interlocutor,  prononooed  on  casosj  1. 
That  conditions  not  embraced  in  the  statute,  but  formerly  proponed  to  be 
attached  to  tbe  payment  of  the  shares  of  a  class  of  subscribers,  by  the 
promoters  of  the  railway,  were  revived  and  confirmed  by  the  subaeqoeai 
actings  of  the  company ;  and,  2.  That  an  agreement  by  some  of  the  pra- 
prietors  on  the  line,  to  give  their  ground  gratuitously  for  the  use  of  the 
railway,  was  binding,  though  not  acceded  to  by  all  the  proprietors,  nor 
referred  to  in  the  statute,  which  contains  a  clause,  proriding,  in  general 
tenas,  for  satisfaction  being  made  to  the  owners  for  the  value  of  the  gcoand 
taken  fos  the  railway.  Wuhaw  and  Coltness  Hailmay  Company  ▼. 
Stewart  and  Dixon,  ist  March  1837,  p.  664-. 

.^.-.....^     See  Compensation.    No.  S. 

See  Kirk.     No.  134, 

No.  180.     ,    ■  Circumstances  where,  upon  the  construction  of  a  cootract  of 

copartnery  for  a  joint  stock  company,  and  res  gestm  of  meetings  of  diiee- 
tors  and  partners  consequent  thereon,  it  waa  found,  (1.)  That  there  was 
not  an  absolute  limitation  of  tbe  liabilities  of  the  partners,  inter  se,  to  xhe 
amount  of  the  sums  severally  subscribed  by  them  aa  their  sharea  in  tlw 
copartnership.  (2.)  That  it  was  not  an  implied  condition,  that  the  dire^ 
tors  of  the  company  had  no  right  to  begin  business,  and  no  power  to  hind 
tbe  partners  for  any  debts  or  obligations  on  behalf  of  the  company,  till 
tbe  whole  capital  had  been  subscribed  for  and  secured,  (3.)  That  the 
powers  of  the  directors  to  borrow  money  on  the  responsibility  of  the  com- 
pany were  not  restrained  by  a  particular  clause  in  the  contract.  Mae* 
alister  and  Others  v.  Alexander  and  Others^  2d  June  1837,  p.  1010. 

Special  Juby.     See  Jury  Trial.    No.  9. 

Stahp.  .  See  IVrit.    No.  Ill,  No.  190, 
Ko.  UK      Sta  MP  Act.     A  trust-disposition  omnium  bonomm,  the  ezeentioa  of  which 
waa  the  condition  of  tbe  grantors  being  liberated  nnder  the  Act  of  Grace, 
found  not  to  require  a  stamp,  although  uaed  by  a  third  party*    Roe  t« 
Henderson,  2Sd  Feb.  1837,  p.  616. 

Statute,  4.  Geo.  IV.  c.  98. 

6.  and  7.  Will  IV.  c.  56.    See  Cessio  Bonorunu    No.  75. 

55.  Geo.  111.  c  52.    See  Jury  TriaL    No.  9. 

^  43.  Geo.  ill.  c  141.     See  Jury  Trial.    No.  87. 

19.  Geo.  111.  c  20.    See  Kirt.     No.  5. 

5.  Geo.  IV.  c  90.    See  Kirk.    No.  5. 

4.  Geo.  IV.  c.  34.    See  Master  and  ServanL    Joat  Ca.  No.  & 

■    I  1672,  c  2.    See  Minor.    No.  147. 

54.  Geo.  III.  c  169.    See  Ministers' Widam^  Fund.  No.  112. 

39.  and  40.  Geo.  III.  c  Sa     See  Poor.    No.  154. 

1695,  c.  5.     See  Prescriptionj  ( Septainial.)     No.  38L 
1617,  c.  13.     See  Prescription,  (  Vicennial.)    No.  34^ 


1.  Will.  IV.  c.  37.     See  Proof.    No.  2.  J.  S. 
7.  and  8.  Geo.  IV.  c.  1 12.    Sec 


See  PuUic  Officer.    No.  139. 
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Statute  contintied 

■■  —  7.  and  8.  Geo.  IV.  c.  76.    See  Reparation,    No.  110. 

>  '  ^  ■  ' —  L  and  2.  Will.  IV;  c.  45.    See  Reparation.     No.  110. 

1690,  c.  32.     See  Salmon-Fishing,    No.  103. 

■     —  9.  Geo.  IV.  c  89.     See  Salmon- Fishing.    No.  lOS. 

— —  1696,  c.  26.     See  Schoolmaster.     No.  109. 

■  —  43.  Geo.  III.  c  64.     See  Schoolmaster.     No.  109. 

6.  Geo.  IV.  c.  48.     See  Small  Debt  Act.     No.  76. 

-       —  13.  Geo.  III.  c.  31.   See  Suspension  and  Liberation*    Jast.  Ca. 
No.  1. 
—  1 685,  c.  32.     See  Tailzie. 

1617,     See  Title  to  Exclude.     No.  135. 

1.  Geo.  IV.  c.  1.     See  Title  to  Pursue.     No.  62. 

.: I.  Will.  IV.  c.  25.     See  mie  to  Pursue.    No.  62. 

3. -and  4..  Will.  IV.  c.  69.     See  Title  to  Pursue.    No.  62. 

50.  Geo.  III.  c.  69.     See  Trust.    No.  75. 

55.  Geo.  III.  c  184.     See  Stamp.    No.  111. 

10.  Geo.  III.  c.  5.     See  Tailzie.    No.  114. 

i 6.  Geo.  IV.  c.  120.    See  Process.    No.  186; 

1 68 1 ,  c.  5;     See  Proof.     No.  2 1 3. 

1661,  c.  24.    See  Legacy.     No.  214. 

Stoppage  in  Transit.  Good^  shipped  by  a  carrying  vessel,  and  origi-  No.  85. 
nally  intended  for,  though  not  expressly  invoiced  nor  addressed  to  a  party, 
who,  previously  to  their  arrival,  became  bankrupt,  and  did  not  claim  de- 
livery, were,  without  any  invoice  or  mandate  for  delivering  them  to  the 
bankrupt,  landed  and  warehoused  by  the  shipowners'  agent,  betwixt  whom 
and 'the  bankrupt  there  bad  been  a  contract,  that  each  parcel  of  goods 
consigned  should  be  liable  to  a  lien  or  retention,  not  only  for  the  freight 
and  charges  on  that  particular  consignment,  but  for  all  previous  unsettled 
freights  and  charges  between  the  same  parties  :  Another  party,  specially 
authorised  by  the  shippers,  thereafter  demanded  delivery  of  the  goods, 
tendering  payment  of  the  freight  and  charges  for  that  consignment,  and 
bia  demand  having  been  refused, — found,  that  he  was  so  entitled  to  de* 
livery,  in  respect,  (1.)  that  the  shipowners  or  their  agent  had  no  right  of 

'  lien  over  goods  shipped  in  a  carrying  vessel,  against  the  shippers,  for  the 
general  debt  of  a  party  to  whom  they  might  have  intended  to  consign 
them,  but  who  never  held  any  right  to  require  delivery,  and  never  did 
require  delivery  of  them  ;  and,  (2.)  that,  in  any  view,  it  was  competent 
for,  and  was  the  duty  of  the  party'  finding  himself  bankrupt  to  reject  de* 
livery,  and  as  he  did  not  claim  delivery,  the  shipowners'  agent  held  the 
goods  for  the  shippers,  no  delivery  being  competent  except  on  their  order. 
Ridley  and  Co.  v.  Sloan,  2d  Feb.  1837,  p.  424. 

Succ£8SiON.     See  Trust,    Tailzie.    Testament. 

Summons.     See  Process.    No.  17,  No.  115. 

SuPBRioR  AND  VASSAL.  Certain  lands  in  Orkney  found  to  be  udal,  in  re-  No.  50. 
spect  that  they  had  never  been  legitimately  feudalised,  the  right  of  the 
Karl  of  Morton,  the  granter  of  the  original  feu' disposition  in  1665,  having 
been  reduced,  as  null  ah  initio,'  in  an  action  raised  at  the  instance  of  the 
Crown  in  1669.  Rendall  v.  Robertson  and  Rendally  loth  Dec.  1836, 
p.  242. 

'  Found,  that  a  pro  indivis'o  convejrance  to  a  supe-      No.  70. 

riority  was  not  liable  to  objection,  as  creating  multiplication  of  superiors. 
Cargili  and  Others  y.  Muir^  2\st  Ja^i.  1837,  p.  347, 

A  proprietor  of  lands,  who  had  al^o  an  heritable       ^o.  218. 


right  €0  the  teinds,  feued  out. the  lands  only,  and  in  the  clause  of  warran- 
dice bound  himself  to  free  and  relieve  the  vassals  and  their  successors 
from  *  all  cess/  he,  <  ministers*  and  schoolmasters*  stipends  and  salaries,' 

o2 
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Superior  and  Vassal  continued, 

*  teinds  and  casualties  payable  furtb  of  the  said  lands  to  my  aopeiion 

*  thereof,  and  that  of  all  terms  bygone,  present  and  to  come  :'-^Fovm], 
(upon  opinion  of  whole  Jadges.)  that  the  clause  of  relief  did  Dot-eztend 
to  the  augmentation  of  minister's  stipend,  allocated  on  the  landa  for  tfco 
first  time  more  than  a  century  after' the  grant.  Hope  r.  Spears^  lUk 
July  1837,  p.  1 178. 

Suspension.    See  Master  and  Servant    No.  2,  Just  Ca« 

^ . See  Process.     No.  12,  No.  39,  No.  151. 

Just.  Ca.     -*^— ^-> AND  Liberation.    Found,  that  a  messenger  bad  acted  ill^ 

No.  1.  gallyy  and  not  in  conformity  with  the  stat.  13  Geo.  IIL  e.  81,  in 

ing  a  prisoner  by  sea  from  Liverpool  to  Glasgow, — the  county  of 
not  being  a  county  of  Scotland  which  was  geographicaUy  next 
to  England ;  to  which  alone  the  messenger  was  authorised  by  the  statote 
to  convey  him.  Matthews  7.  Glasgow  Iron  Work  Oompanyf  2^ik  iVisv. 
1836,  p,  I,  Just.  Ca. 

Tack.     See  Wrongous  Imprisonment    J.  S.  No.  5. 

No.  47. Found,  that  an  irritancy  having  been  declared,  the  temmts  wen 

bound  to  remove  quamprimunr,  notwithstanding  of  any  contrecta  wluA 
they  might  have  entered  into  on  the  faith  of  the  irritlincy  or  clause  of  fiDr- 
feiture  not  being  enforced.  '  Tennanfs  Trustees  v.  Maedonaid  amd 
Others,  ISth  Dec.  1836,  p.  237. 

No.  48.  -^^.^^  A  creditor,  holding  a  bond  and  disposition  in  secarity,  hariiig  a* 
timated  to  the  debtor  in  the  bond,  after  the  dky  of  sale  of  the  anl^ectt 
had  been  fixed,  that  he  would  require  to  remove  from  the  subjects  whidi 
were  occupied  by  said  debtor  at  the  next  term,  or,  if  he  remained 
that  time,  that  he  would  hold  him  liable  in  a  sum  of  rent  which  be 
cified ;  and  the  subjects  having  been  sold  soon  after  the  said  term,  and  the 
debtor  having  continued  in  possession  without  any  intimation  to  the  cre- 
ditor of  his  intention  to  remove,^-found,  that  the  creditor  was  liaMe  fur 
the  rent  specified.     Clark  v.  Ross,  ISth  Dec.  1836,  p.  238. 

No.  129.      ■  Where  a  landlord  exercised  a  power  reserved  in  a  written  lease,  te 

take  off  ground  from  the  farm  for  planting,  &c.  on  granting  a  dednctioa 
of  rent, — found,  that  the  tenant  had  not  waived  his  claim  of  dedoctioa  of 
rent  under  the  lease,  by  delaying  to  make  it  until  three  years  afier  he  had 
quitted  possession  under  that  lease,  or  by  his  having  paid  the  foil  icofii 
from  the  time  the  power  was  exercised,  and  at  his  final  settlement,  with- 
out deduction,  and  without  any  reservation  in  the  discharges  granted  by 
the  landlord.  Rev,  D.  G,  Halliburton  v.  Blair,  1th  March  iSST, 
p.  700. 

No.  177.  ■  -  A  party  who,  in  March  1 834,  purchased  an  estate,  with  entry  at 
next  Whitsunday,  under  burden  of  the  obligations  in  the  current 
— found  liable  for  ameliorations  to  tenants  who  left  the  houses  and 
at  that  Whitsunday,  in  respect  their  leases  were  current,  as  they 
the  arable  part  until  the  crop  was  reaped.  Stewart  and  Others  ▼.  Eari 
ofDunmore^s  Trustees,  2d  June  1837,  p.  974. 

No.  212.     ->— ^ —    Where  it  was  shown  it  would  be  for  the  benefit  of  the  estate  of  a 
fatuous  person,  the  Court  (there  being  no  oppositbn)  granted  wananl  te 
the  petitioner,  the  curator  bonis,  to  let  one  of  the  farms  on  a  leaae  fior 
nineteen  years.    Bell,  Petitioner,  6th  July  1837,  p.  1150. 
■  n  I    „     See  Curator  Bonis,    No.  183. 

No.  14b  Tailzie.  A  party  executed  a  disposition  of  his  heritable  property  in  Civoer 
of  certain  persons,  ex  facie  absolute,  but  which  the  disponees  snbseqoently 
declared,  in  writing,  was  held  in  tfust,  for  him,  his  heirs  and  dispoacea ; 
He  was  afterwards  cited  to  answer  before  the  Court  of  Justiciary  for  the 
crime  of  murder,  alleged  to  have  been  committed  previous  to  the  date  of 
•aid  dispobitiou ;  and  on  his  not  appearing,  sentence  of  fogitation 
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Tailzie  continued, 
ahd  denanciation  followed  thereon,  which  was  recorded :  Sotne  years, 
after,  when  still  nnrelazed,  he  executed  a  deed,  ordering  his  tmstees  to 
make  a  strict  entail  of  his  property  in  faronr  of  certain  parties :  The  en- 
tail having  been  completed,  and  after  his  death  registered  by  the  Irastees. 
— foond,  in  a  question  with  his  heir-at-law,  that  the  entail  was  valid 
Macrae  r,  Hyndman^  22d  I<fov,  1836,  p*  54. 

^  i  A  party  who  had  three  danghters,  two  of  whom  were  married.      No.  30. 

and  had  each  several  sons  at  the  time  of  his  death,  entailed  his  estate  on 
'  the  eldest  son  living  at  the  time  of  my  decease,  procreated  between  my 

*  eldest  daughter  A.,  and  her  husband,  and  the  heirs-male  of  bis  body,  in 

*  fee ;  whom  failing,  to  the  eldest  son  procreate  of  J.,  my  eldest  daughter, 

*  and  the  heirs-male  of  his  body ;  whom  flailing,  to  the  eldest  son  to  be 

*  procreate  of  M.,  my  third  daughter,  and  the  heirs-male  of  his  body ; 

*  whom  failing,  to  the  second  son  procreate  of  A.,  my  eldest  daughter,  and 

*  the  heirs-ms^e  of  his  body ;  whom  failing,  to  the  second  son  of  J.,  my 

*  second  daughter,  and  the  heirs-male  of  his  body ;  whom  failing,  to  the 

*  second  son  to  be  procreate  of  the  body  of  M.,  my  third  daughter,  and 

*  the  heirs-male  of  bis  body ;  whom  failing,  to  the  heirs-male  of  my  first, 

*  second  and  third  daughters,  in  the  same  order  of  succession  ;'  John,  the 
eldest  son  of  the  eldest  daughter,  succeeded,  and  died  without  issue ;  and 
was  succeeded  by  John,  the  eldest  son  of  the  second  daughter,  who  died 
without  issue :  The  second  and  third  sons  of  the  eldest  daughter,  and  an 
only  son  of  the  third  daughter,  having  all  died  without  issue,  Alexander, 
the  second  son  of  the  second  daughter,  took  up  the  succession,  (without 
challenge,)  and  died  without  issue ;  whereupon,  in  a  competition  betwixt 
Robert,  the  fourth  son  born  of  the  eldest  daughter,  and  James,  the  eldest 
son  of  Robert,  the  third  son  of  the  second  daughter,  it  was  found,  that 
the  firsl-ilientioned  competitor  was  entitled  to  succeed;'  (1.)  In  respect 
that  the  terms,  eldest  and  second  son,  must  be  held  to  apply  to  the  party 
holding  that  character  at  the  time  when  the  succession  should  open ;  and, 
(2.)  In  respect  that  he  was  the  heir- male  of  the  eldest  daughter.  Grant 
r.  Shepherd,  \si  Dec.  1836,  p.  170. 

Where  a  party  disponed  bis  estate,  by  a  deed  of  strict  entail,  to      ^^  55^ 


a  lady  in  liferent ;  and  to  the  second  son  to  be  procreated  of  her  body, 
and  bis  issue,  whom  failing,  to  other  substitutes,  in  fee ;  directing  the 
fetters  against  the  lady  and  the  '  heirs '  of  entail ;  and  the  second  son, 
who  was  not  born  till  after  the  entailer*s  decease,  having  expede  a  service 
to  him,  and  possessed  under  the  entail,— <^found,  that  the  fee  vested  in  the 
second  son,  ipso  jure,  as  soon  as  be  came  into  existence,  as  institute ; 
that  the  service  had  merely  a  declaratory  effect,  and  that  the  fetters  being 
imposed  upon  *  heirs '  only,  did  not  bind  the  institute.  Logan  Maxmll 
V.  Logan  and  Others,  20/A  Dec.  1836,  p.  264. 
— —    See  Aliment.     No.  69. 

The  prohibitory  clause  in  a  deed  of  entail  contained  a  prohibition      No.  63. 


against  selling,  and  the  irritant  and  resolutive  clauses,  both  at  their  outset 
and  close,  contained  a  general  reference  to  the  prohibitory,  thus — *  if  the 
*  beirs  of  tailzie  shall  contravene  or  fail  in  performing  any  part  of  the  pre- 
'  misea,  particularly  by  neglecting  to  assume,'  &c.  followed  up  by  a  spe- 
cial enumeration  of  several  acts  of  contravention,  in  which  the  prohibition 
against  selling  was  omitted  ; — found,  that  the  prohibition  against  selling 
was  nevertheless  eflfectually  included  under  the  irritant  and  resolutive 
clauses,  the  general  reference  being  sufficient.  Home  ^,  Rannie,  llth 
Jan.  1837,  p.  299.    (Reversed  on  appeal.) 

The  destination  of  an  estate  under  a  strict  entail,  being  to  a      No.  67. 


party,  *  and  the  heirs-male  of  her  body  '  by  a  particular  marriage,  *  and 
*  the  heirs  whatsomever  of  the  body  of  the  aaids  heirs-male ;'  and  an 
heir- male  of  the  body  of  the  said  party  having  died,  in  possession  of  the 
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Tailzie  continued, 
intention  of  the  entailer  to  indnde  these  lands  under  the  entail  was  deailf 
shown  hy  this  very  act  of  infeftment.    .  Bontine  r.  Cunninghante  Grakmm, 
2d  March  1837,  p.  666. 
No.  142.  ■        The  granter  of  an  entail  haring  disponed  the  lands  to  binaaelf  in 

liferent,  and  to  his  only  son  nominate  in  fee,  and  to  other  lietra  i  and  the 
conditions  of  the  entail  having  heen  directed  against  <  the  heirs  of  tailzie' 
alone ;  and  it  being  provided,  that,  *  in  case  the  heirs  descending  of  siy 

*  body,  or  any  of  the  other  heirs  of  tailzie  before  mentioned,  contcaveae 

*  any  of  the  particulars  above  mentioned,'  their  facts  and  deeds  aiioald  be 
nail  and  void,  and  the  *  person  or  persons  so  contravening '  sliodid  teisit 
all  right  under  the  entail, — ^foand»  that  the  irritant  and  reaolative  ciiasw 
did  not  apply  to  the  son  of  the  entailer  who  was  institute,  and  that  tba 
estate  might  be  competently  adjudged  for  the  aon*s  debts.  Sramu  v. 
Macgregor  Murrai^,  lUh  March  1837,  p.  796.    (Affirmed  on  appeal) 

See  Title  to  Pursue.     Na  157. 

No.  178.  '       When  an  heir  of  entail  in  possessimi  sold  a  part  of  the  cntiiWd 

estate  for  redemption  of  the  land-tax,  and  the  surplus  was  applied  in  ps^ 
ing  off  debts  on  the  estate,  for  which  absolute  discharges,  but  no  asaigaa- 
tions  were  taken ; — found,  by  the  whole  Court,  (in  so  far  recalliag  the 
previous  judgment  of  the  First  Division,)  that  on  the  reduction  of  the 
by  a  subsequent  heir  on  the  ground  of  the  neglect  of  the  statutory 
restitutio  in  integrum,  even  as  to  the  debts  discharged,  was,  in  so  far  aa 
sible,  to  be  given ;  care  being  taken  that  the  heir,  who  was  held 
ble  only  in  respect  of  the  direct  benefit  to  the  estate,  was  not  to  be 
dered  more  directly  or  extensively  liable  in  diligence  for  payment  thaa  in 
might  have  been  if  the  burdens  on  the  entailed  estate  bad  remained  un- 
altered ;  and  the  Court  accordingly  declared  a  sum  equal  to  the  anioas^ 
of  the  land-tax  to  be  an  annual  burden  in  favour  of  the  purchasers  against 
the  heirs  of  entail,  subject  to  certain  contingencies ;  and  likewise  decland 
the  other  sums  expended  to  subsist  and  be  of  equal  eflfect,  as  bnrdeas  oa 
the  estate  and  the  heirs  of  entail,  as  the  debts  to  the  payment  of  which 
they  were  applied  would  have  been  if  they  had  not  been  paid.  CUg' 
horn  and  Others  v.  Elliott  and  Others,  2d  June  1837,  p.  976. 

No.  197.       ■  Where  a  substitute  heir,  under  a  strict  and  recorded  entail,  pos- 

sessed the  entailed  estates  for  thirteen  years,  on  a  fee-simple  infeftment, 
as  heir  of  line  of  the  entailer,  and  this  title  was  reduced  by  the  next  sab- 
stitute,  who  insisted  in  a  declarator  of  irritancy,  the  Court  found,  that  the 
irritancy  which  had  been  committed  was  purgeable,  and  on  the  deleadsr 
assuming  the  name  and  arms  of  the  entailer,  and  making  up  'a  complece 
feudal  title  under  the  entail,  and  undertaking  to  find  the  moat  ample  caa- 
tion  that  no  debts  or  deeds  of  bis,  during  his  fee-simple  possaasioa,  shoald 
affect  the  estate  directly  or  indirectly, — ^there  being  no  allegation  made 
that  any  such  debt  or  deeds  existed, — pronounced  an  interlocutor  assoil- 
zieing the  defender,  in  hoc  statu,  from  the  conclusions  of  forfeiture,  and 
quoad  ultra  dismissing  the  action.  Abemethie  v*  Gordon^  2(Uk  June 
1837,  p.  1075. 

No.  37.  Teinds.  Found,  that  a  report,  dated  in  June  1 627,  of  Sub-Commiadoaefs, 
under  the  Commission  1627,  was  a  valuation  capable  of  betag  apprond 
of  by  the  Teind  Court,  as  a  valuation  of  teinds.  JSarl  of  Amie  mid 
Others  v.  Ogilwy  1th  Dec.  1836,  p.  198. 

No.  189.       -  A  ten  merk  land,  of  which  the  teinds  were  valuedf  haviag,  by  no 

fault  of  the  proprietor,  become  confused  with  a  five  meric  land  of  dw  ssbm 
name,  subsequently  acquired,  and  not  valued, — ^fouod,  that  two-thiida  of 
the  whole  lands  were  to  be  held  as  valued.  BuiUr  Johnstone  v.  Cmmdlf 
13/A  June  1837,  p.  1053. 

No.  1 96.       ■'  Found,  that  it  was  a  good  ground  of  reduction  of  a  valoatioBi  car« 
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Tbinds  continued. 
ried  thnnigh  before  the  High  ComniMsion  in  1697,  in  which  the  titnlara 
were  defenders,— 4hat  the  minister  was  not  called.     Simpson  r.  Skene 
and  Tutors,  20tk  June  1837,  p.  1071. 

m  I  Case  in  which  the  Court  fonnd  there  was  sufficient  evidence  of    No.  198. 

the  parsonage  and  vicarage  teind  being  held  by  different  titularities,  and 
that  a  TBSsal  of  the  titnlar  of  the  parsonage  teind  was  only  entitled  to  re- 
tain a  proportion  of  a  cnmnlo  feu-dnty  payable  for  teinds  and  lands  cor- 
responding to  the  amount  of  the  parsonage  teinds  allocated  on  the  vaasars 
lands.  Dundas  r.  Robertson  or  Johnstone  and  Others,  fUth  June  1837, 
p.  1089. 

See  Superior  and  Vassal.    No.  2. 


Tbstabibnt.    Circumstances  in  which  a  latter  will  was  reduced,  on  the  J,  S.  No.  1. 
ground  of  incapacity  on  the  part  of  the  granter,  along  with  undue  inter- 
ference on  the  part  of  those  concerned  in  the  execution  of  the  deed. 
Anderson  y.  Bank  of  Scotland,  \2ih  Nov*  1836,  p.  1» 

■  Case  where  the  expenses  of  managing  executry  funds,  con-       No.  27. 

trary  to  the  general  rule,  were  thrown,  pro  rata,  on  the  special  and  resi- 
duary legatees.  Macalister^s  Executors  r.  Macalister,  SOth  Nov.  1836, 
p.  166. 

Circumstances  where  a  testator  having  directed  the  capital      No.  52. 


sums  set  apart  for  answering  certain  annuities  to  be  paid  to  seven  indivi- 
duals named,  ^  and  the  survivors  or  survivor  of  them,'  share  and  share 
alike,—- it  was  found,  that  the  shares  of  two  of  these  individuals  had  not 
vested  in  them,  so  as  to  be  carried  by  their  settlements,  although  they 
survived  the  testator,  they  having  predeceased  the  annuitants.  Pearson 
f  PorterfieUTs  Trustee  J  v.  Fothringham's  Trustees  and  Others,  I6th  Dec. 
1836,  p.  248. 

A  party  having  in  her  will  directed  the  residue  of  her  property,       No.  77. 


after  fulfilling  the  purposes  of  the  deed,  *  to  be  laid  out  on  charities ;'  and 
having  also  bequeathed  a  legacy  to  her  nephew,  <  with  power  t6  see  this 
*  will  executed,'— fonnd,  that  the  bequest  to  charities  was  not  void,  on 
the  ground  of  uncertainty,  in  respect  that  her  nephew  was  held  to  be  ap- 
pointed her  executor,  with  the  power  of  selecting  the  charities  on  which 
the  bequest  was  to  be  bestowed.  Dundas  v.  Dundas,  27th  Jan.  1837, 
p.  372. 

Circumstances  in  which  fonnd,  (1.)  That  neither  of  two  joint      No.  79. 


mm 


deeds  of  settlement,  executed  by  a  husband  and  wife,  were  capable  of 
being  revoked  by  the  single  deed  or  will,  or  at  the  pleasure  of  one  of  the 
parties.  (2.)  That  legaisies  and  annuities  provided,  and  heritage  devised 
by  one  of  said  joint  d^s,  would  be  due  and  acclaimable  to  and  by  the 
parties  interested  upon  the  death  of  the  husband,  and  had  not  lapsed  or 
become  inefiectual  by  the  predecease  of  the  wife.  Anderson  v.  Garro^ 
toay  and  Others,  27th  Jan.  1837,  p.  386. 

A  testator,  by  a  will  executed  in  India,  bequeathed  the  re*      No.  210. 


sidue  of  his  estate  to  the  children  of  his  brother,  *  to  be  equally  divided 

*  amongst  them,'  on  their  attaining  a  certain  age,  or  on  their  respective 
marriages, — fonnd,  (in  terms  of  the  opinion  of  English  counsel,)  (1.)  That 
the  right  to  his  share  vested  in  each  of  the  children  by  his  surviving  the 
testator,  though  he  never  attained  the  age  specified,  nor  was  married. 
(2.)  That  a  provision  to  the  mother  of  the  residuary  legatees,  *  should  she 

*  be  alive  at  the  time  the  legacies  become  payable,  did  not  require  her  to 
survive  the  period  when  the  whole  legacies  were  payable,  but  became 
operative  proportionally  by  her  surviving  the  period  when  each  of  her 
children  was  entitled  to  receive  payment  of  his  share.  Fortune's  Trustees 
V.  aNeiU,  1st  July  1837,  p.  1144. 

■        See  Competition    No.  169. 


i 
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No.  135.  Title  to  exclude.  A  decree  of  certification  and  redaction  WKa»  in  178B, 
obtained  in  absence  against  a  pupii.  Another  decree  of  rednctkiii 
improbation  was  obtained  against  the  said  pupil,  his  mothery  and 
in  1788.  In  this  latter  action,  the  pupil,  wha  had  no  tnton, 
sonally  cited.  Appearance  was  made  generally  for  the  de£eiidet«i 
the  productions  satinfied ;  but  no  defences  were  lodged.  No  tutor 
was  appointed,  and  judgment  waa  pronounced,  *  the  defenders  fiaUiafp  to 
'  compear.'  The  object  and  effects  of  these  decrees  was  to  ndac^  a  can- 
veyance  of  landed  property.  They  were  not  challenged  by  the  pMpif» 
although  he  suryived  the  quadrienninm  utile  for  seme  years ;  and  it  mm 
not  until  after  the  expiration  of  forty  years  from  the  date  of  the 
that  an  action  of  reduction  was  hrooght  by  hie  repreaentativea : — ] 
by  a  decision  of  the >whole, Court,  1^^,  That  those  decrees, 
tained  against  a  pupil,  were  not  absolutely  nulU  nor,  on  the 
were  they  decrees  in  foro ;  but  that,  as  there  was  no  dtacuastes  tm  tiie 
merits,  they  must  be  looked  upon  as  decrees  in  absence :  Seffy^  That  the 
pursuers  were  not  barred  from  challengmg  the  decreea  as  demes  in  ab- 
sence, if  minerities  were  competently  established,  to  the  exteat  of  pre- 
venting the  years  of  prescription  from  being  completed,  in  ieapect»  tku 
as  these  decrees  affected  the  titles  of  an  heritable  estate,  the  de^arBnoa 
of  the  act  1617  must  receive  effect,  and  minority  must  be  deducted  in 
calculating  the  period  of  prescription :  S^/y,  That  the  defences  oi  the 
decrees  being  of  very  <^d  date,  though  within  the  years  of  preaeri|itioii, 
and  acted  upon  in  various  subsequent  transmissions  of  the  pceperty  act 
objected  to  by  the  pursuers  or  their  authors,  do  not,  properly  speaidag, 
afford  technically  the  plea  of  a  title  to  exclude,  but  only  form  part  mi  that 
train  of  facts  and  circumstances  on  which  the  judgment  en  the  useftte  of 
the  case  may  ultimately  depend.  ^Sinclair  or  Brawn  v.  Bravam  and 
Others,  9ih  March  18S7,  p«  743. 

No.  62.        TO  PUBsuB.     An  action  of  reductten  of  a  Crown  grant,  by  letten- 

patent,  of  the  office  of  Chamberlain  of  Ettrick  Forest,  for  the  life  ai  the 
grantee,  was  raised  by  bis  Majesty's  Advocate,  ^  in  name  and  in  hehalf  of 

*  D^,  and  of  the  Commissioners  of  out  Wooils  and  Forests,  &&,  pursaoB, 

*  to  whose  great  hurt  and  prejudice '  *  the  grant  was  made,'***-aiid  fuaad- 
ing  upon  the  terms  of  the  statutes  1  Geok  iV.  c  1,  1  WilL  IV.  c  25, 
S  and  4  Will.  IV.  c.  69 ;  and  in  support  of  the  title  to  pursue  there  was 
produced,  during  the  dependence  of  the  action,  a  speoial  mandate  or  royal 
warrant  under  the  Sign^mannal,  authorising  the  Lord  Advocate  to  fidlew 
forth  the  process  ;^^found,  that  the  instance  libelled  was  insafficieat;  and 
the  action  was  dismissed,  in  respeet  of  the  want  of  title  ia  the  parsaar  to 
insist  in  the  process.  Lord  Advocate  v.  Lord  Dunglae  and  Ckpiaim 
Cunningkamy  24dh  Dec.  1836,  p.  289. 

Ko,  68.       — .i-.*— '  Action  by  certain  rate-payers  under  the  atatate  SGee.IV. 

(Glasgow  Police  Act,)  dismissed  as  incompetent,  in  respect  of  defect  of 
title  to  pursue,  LedaCt  Eming  and  Others  v.  Police  Commssumers  of 
Glasgow,  \9th  Jan,  1837,  p.  331. 

^^^  01^  -  A  party  infeft  in  lands  bounded  by  the  aea,  with  '  parts 

*  and  pertinents,'  but  holding  no  express  grant  of  the  aea-ahore,  having 
brought  a  declarator  of  his  exclusive  right  to  the  sand,  8ea«ware»  te.  oa 
the  shores  adjacent  to  his  property,  against  certain  neighbouring  proprie- 
tors who  had  lately  interfered  with  his  possession,  alleged  to  have  been 
otherwise  constant,  peaceable  and  uninterrupted  beyond  the  memeryof 
man ;  and  the  defenders  having  ohfected  that  there  waa  ne  title  in  the 
pursuer  on  which  he  conld  prescribe  a  right  by  possessieB,  seeing  fak  land 
was  not  described  as  bounded  by  the  sea  ;^found,  that  the  paniner  a  title 
to  pursue  was  good,  in  respect  that  a  grant  of  hinds  notoriously  heanded 
by  the  sea  mast  be  regarded  as  equivalent  to  a  grant  of  famda  deaeribed 
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Title  to  pursue  continued. 
M  bounded  by  ibe  eetu    Maealister  ▼.  Campbell's  Trustees,  1th  Feb, 
1837,  p.  456. 

■  An  olijection  to  the  title  of  a  kirk-session  to  parsne      Ko.  106. 

lor  implement  ci  a  contract,  founded  on  its  possessioK  that  cbaracter  only 
quoad  sacra, — repelled,  in  respect  the  members  of  the  kirk*session  were 
the  parties  with  whom  the  objectors  contracted.  Kirk-Session  of  the 
Outer  High  Church  of  Glasgow  r.  Magistrates  of  GLasgimy  2\st  Feb. 
1837,  p.  579. 

A  party  who  was  heiress  of  entail  under  an  entail,  and      No.  136. 


also  beneficiary  under  a  trust-deed,  of  even  date,  in  £sTour  of  the  series 
of  heirs  mentioned  in  the  entail,  brought  an  aclion  of  reduction  of  a  sale 
of  part  of  the  trust  property,  *  as  heiress  of  entail,'  and  *  as  such,  and 
'  otherwise,'  having  good  right  to  pursue.  No  special  mention  of  the 
trust-deed  was  made  in  the  summons  until  the  second  reason  of  reduction, 
where  it  was  stated  to  be  in  favour  of  '  such  persons,  uses,'  ^.  contained 
and  deckred  in  and  by  the  entml,  &c— found,  that  the  pursuer  eonld  not 
insist  as  beneficiary  under  die  trust,  in  respect  that  that  cbaracter  was 
not  relevantly  libelled  in  the  proper  part  of  the  summons ;  and  a  motion 
for  leave  to  amend  the  summons  refused,  as  incompetant.  Ross  v.  PatU, 
9lh  March  1837,  p.  76 J. 

A  party  possessing  under  an  entail  which  allowed  the      No.  157. 


estate  to  be  burdened  with  a  provision  to  younger  children  of  three  years' 
free  rent,  and  who  was  curator  to  his  insane  son,  the  next  heir  of  entail, 
granted  a  bond  in  favour  of  his  younger  son,  for  a  sum  which  he  declared 
should  be  payable  out  of  the  rents  of  the  four  first  years  after  his  decease. 
On  the  succession  of  the  son,  the  ward,  his  sisters,  who,  if  they  survived 
him,  would  be  his  (the  ward's)  executors,  brought  a  reduction  of  the 
bond,  as  ultra  vires  of  the  grantor  under  the  entail,  and  as  prejudicial  to 
bis  ward's  interests,  by  obliging  him  to  pay  the  principal  out  of  the  first 
year's  rents ;  and  as  aUo  prejudicial  to  the  interests  of  the  pursuers,  by 
tending  to  diminish  the  exeentry.  On  objection  being  taken  to  the  title 
to  pursue,— -found,  that  the  pursuers  had  a  good  title  to  pursue,  without 
the  concurrence  of  the  curator  bonis  of  the  ward,  in  respect  of  tbeir  con- 
tingent interests  in  the  exeentry  of  the  ward.  Ladtf  Strathallan  and 
Others  v.  Lord  Gknlyon^s  Trustees  and  Duke  of  AthoU  and  Curator, 
ftSd  May  1837,  p.  890. 

A  party  infefi  and  in  possession  of  certain  subjects,       No.  l&k 


granted  a  liferent  of  them  in  favour  of  his  widow :  in  a  reduction  of  her 
right,  an  objection  taken  by  her  to  the  title  of  the  pursuer,  though  founded 
on  a  deCsct  in  the  title  of  the  common  author  both  of  the  pursuer  and  the 
grantor  of  the  liferent,  was  found  good,  to  assoilzie  her  from  the  redaction 
in  so  iar  as  regarded  her  provisions.  Irving  and  Mandatary  v.  Irving, 
25th  May  1837,  p.  926. 

Action  dismissed  on  the  want  of  title  to  pursue,  as  in      No.  191. 


the  case  of  Leckie  Ewing,  19th  Jan.  1837.    Morrison  and  Others  v. 
Police  Commissioners  of  Glasgow,  ISth  June  1837,  p.  1055. 

Where  the  vendors  of  goods  had,  by  the  onlers  of  the      No.  209. 


vendee,  charged  htm  with  the  expenses  of  freight  and  insurance,  and  the 
goods  were  lost  at  sea, — ^found  by  a  majority  of  the  Court,  that  the  ven* 
don  had  no  title  to  paraue  the  shipownera  for  the  price  of  the  goods  lost, 
although  the  vendee  deponed  that  they  were  to  be  safely  delivered  at  the 
port  of  destination,  before  they  were  to  be  considered  as  his  property,  and 
that  he  believed  the  loss  was  sustained  by  the  vendon;  in  respect  of  the 
proof  by  the  further  evidence  of  the  risk  being  with  the  vendee.  Dun» 
lop  and  Co.  v.  Lambert  and  Others,  SOth  June  1837,  p.  1136* 
Towm-Cliek.    See  Public  Officer.    No.  139. 


■I^R-M^MH^i^^^ 


yUod  1^7^  . 


'^ 


ERRATA. 

I  Page  216,  line  21,ybr  his  witnesses  nad  her  witnesiei 

}  408,  —  21,/or  10th  Dec.  1828  rtad  10th  March  1827 

/  464,  —  26./or  1827  rtad  1807 

r  —  624,  —  9  from  the  bottom, /^r  literally  ttad  libenlly 

—^  664,  —  \^,far  revised  reaJ  reTiTed 
■         676,  —  8  from  hoVUamfor  Court  rtad  cause 
'    '  815,  «—  6  from  bottom,  ^or  purposes  rmd  purpose 

-837,  —  21,ybr  12th  March  reacf  11th  March 

—  1 103,  —  13,/or  1833  rtad  1733. 


James  Walker,  Printer, 
6.  James*!  Court,  Lawnmarket. 
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